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TO  THE  HONORABLE 

SAMUEL   PUTNAM.  LL.D., 

ONE  OF   THE  JUSTICES   OF  THE  SUPREME  JUDICIAL   COURT 

of  massachusetts. 

Sib: 

It  is  with  great  satisfaction  that  I  dedicate  this  work  to  you. 
It  is  devoted  to  the  exposition  of  a  branch  of  that  great  Sys- 
tem of  Commercial  Law  which  constituted  a  favorite  study 
in  your  early  professional  life,  and  which,  since  your  elevation 
to  the  bench,  you  have  administered  with  eminent  ability 
and  success.  No  one,  therefore,  is  better  qualified  than  your- 
self to  appreciate  the  importance  and  difficulty  of  such  a 
task,  and  the  indulgent  consideration  to  which  even  an  im- 
perfect execution  of  it  may  be  fairly  entitled.  But  I  desire, 
also,  that  this  Dedication  may  be  deemed,  on  my  part,  a  vol- 
untary tribute  of  respect  to  your  personal  character,  adorned, 
as  it  is,  by  the  virtues  which  support  and  the  refinements 
which  grace  the  unsullied  dignity  of  private  life.  I  recollect, 
with  pride  and  pleasure,  that  I  was  your  pupil  in  the  close  of 
my  preparatory  studies  for  the  Bar ;  and,  even  at  this  distance 
of  time,  I  entertain  the  most  lively  gratitude  for  the  various 
instruction,  ready  aid,  and  uniform  kindness,  by  which  you 
smoothed  the  rugged  paths  of  juridical  learning,  in  mastering 
which  an  American  student  might  then  well  feel  no  little  dis- 
couragement, since  his  own  country  scarcely  afforded  any 
means,  either  by  elementary  Treatises  or  Reports,  to  assist 
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him  ia  ascertaining  what  portion  of  the  Common  Law  was 
here  in  force,  and  how  far  it  had  been  modified  by  local 
usages,  or  by  municipal  institutions,  or  by  positive  laws, 

I  trust  that  you  may  live  many  years  to  enjoy  the  honors 
of  your  present  high  station ;  and  I  may  be  allowed  to  add, 
that,  out  of  the  circle  of  your  own  immediate  family,  no  one 
will  be  more  gratified  than  myself  in  continuing  to  be  a  wit- 
ness of  the  increasing  favor  with  which  your  judicial  labors 
are  received  by  the  public,  and  of  your  possession  of  that  solid 
popularity  which  (to  use  the  significant  language  of  Lord 
Mansfield)  follows,  and  is  not  run  after,  in  the  steady  admin- 
istration of  civil  justice. 

I  am,  with  the  highest  respect,  truly 
Your  obliged  friend, 

JOSEPH   STORY. 

CaMBBIDOB,  MAS8ACHT78BTT8, 

NoTember,  1841. 
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PREFACE    TO    THE    SEVENTH   EDITION. 


A  LTTTLB  more  than  thirteen  years  have  elapsed  since  the 
publication  of  the  sixth  and  last  edition  of  this  work,  and 
within  that  time  there  has  been  a  rapid  accumulation  of  cases 
upon  the  subject  of  Partnership.  The  basis  of  this  edition,  as 
of  the  sixth,  is  the  second  edition,  which  was  first  published 
after  the  author *s  death,  and  is  said  in  the  preface  thereto  to 
have  been  prepared  principally  from  his  private  copy.  It 
has  been  my  endeavor,  in  this  edition,  to  collect  in  the  notes 
such  of  the  later  cases  as  might  be  of  importance  to  the  pro- 
fession, and  to  present,  as  was  done  in  the  sixth  edition,  the 
text  and  notes  of  the  learned  author  in  a  form  easily  distin- 
guishable from  subsequent  additions.  These  last  have  been 
placed  in  the  notes,  those  of  previous  editors  being  enclosed 
in  brackets  [  ],  and  my  own  being  enclosed  in  braces  {  }, — 
a  means  of  distinction  adopted  from  the  sixth  edition.  Over 
twenty-three  hundred  cases  have  been  added  to  the  last 
edition.  The  Index  has  been  entirely  reformed,  and  such 
changes  have  been  made  in  the  type  and  manner  of  printing 
the  notes  as  were  thought  to  add  to  the  convenience  of 
the  reader.  Notwithstanding  the  increased  number  of  cases 
referred  to  in  the  notes,  I  have  been  able,  by  means  of  the 
use  of  smaller-sized  type  in  the  printing  of  the  text,  and  of 
occasional  condensation  and  omission  of  matter  incorporated 
into  the  notes  by  previous  editors,  to  keep  the  book  within 
its  former  dimensions. 

WILLIAM    FISHEB   WHABTON. 
BosTOV,  Sept  1, 1881. 
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PREFACE. 


*  In  offering  another  volume  of  the  series  of  my  professional 

i  labors  to  the  indulgent  consideration  of  the   Profession,  I 

J  desire  to  say  a  few  words  in  explanation  of  the  plan  and  its 

execution.  The  subject  is  one  confessedly  of  a  complicated 
nature,  containing  many  details,  and  not  unattended  with 
difficulties  in  its  exposition,  sometimes  from  the  character  of 
the  abstruse  and  subtile  doctrines  belonging  to  it,  and  some* 
times  from  the  occasional  conflict,  more  or  less  direct,  of 
various  adjudications  to  be  found  in  English  and  American 
Jurisprudence.  I  have  endeavored,  as  far  as  I  could,  to 
ascertain  and  state  the  true  result  of  the  authorities,  and  the 
reasoning,  by  which  they  are  respectively  supported ;  and  I 
have  added  explanatory  commentaries,  sometimes  briefly  in 
the  text,  but  in  general  more  largely  and  critically  in  the 
notes,  in  order  to  assist  the  student  in  his  inquiries,  and  to 
aid  the  younger  members  of  the  Profession,  who  may  be 
desirous  of  extending  their  researches  beyond  the  boundaries 
of  their  own  limited  libraries.  I  have  not  hesitated,  upon 
important  occasions,  to  make  large  extracts  in  the  notes  from 
the  opinions  of  eminent  Judges  and  elementary  writers,  be- 
lieving that  it  is  the  most  effectual  mode  of  making  the 
reasoning  upon  which  particular  doctrines  are  founded,  as 
well  as  the  learning  by  which  they  are  supported,  more  clear, 
exact,  and  satisfactory  than  the  necessary  brevity  of  the  text 
would  allow.  I  trust,  also,  that  I  shall  not  be  deemed  to  have 
misused  the  privilege  of  a  commentator,  by  occasionally  ques- 
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tioning,  in  the  notes,  the  authority  of  a  particular  case,  or  the 
soundness  of  a  particular  doctrine,  or  by  suggesting  the  im- 
portance of  a  more  critical  inquiry  into  the  true  bearing  and 
value  thereof.  Unambitious,  and  even  facile  and  superficial, 
as  this  portion  of  my  labors  may  seem,  it  has  been  attended 
with  much  embarrassment  and  exhaustion  of  time  and  thought; 
far  more,  indeed,  than  a  careless  observer  might  suppose  could 
properly  belong  to  it. 

I  have  in  the  present,  as  in  my  former  works,  endeavored  to 
illustrate  the  principles  of  our  jurisprudence  by  a  comparison 
of  it  with  the  leading  doctrines  of  the  Roman  Law,  and  with 
those  of  the  systems  of  the  modern  commercial  States  of 
Continental  Europe,  and  especially  with  that  of  France,  which 
may  fairly  be  deemed  to  represent  and  embody  the  main  prin- 
ciples of  all  the  others  in  a  precise  and  elaborate  form.  Pothier 
and  Valin,  among  the  earlier  Jurists,  and  Pardessus,  Boulay- 
Paty,  Duranton,  and  Duvergier,  among  the  later  Jurists,  in 
their  Comments  upon  the  Civil  and  Commercial  Codes  of 
France,  have  furnished  many  highly  useful  materials.  Mr. 
Bell's  excellent  Commentaries  upon  the  Commercial  Law  of 
Scotland  are  at  once  learned,  comprehensive,  and  exhausting, 
and  have  afforded  me  very  great  assistance.  I  have  also  freely 
used  the  able  Treatises  of  Mr.  Watson,  Mr.  Gow,  and  Mr. 
CoUyer  on  the  subject  of  Partnership,  and  have  eveiy  where 
cited  the  pages  of  the  latest  editions  of  their  works  in  the 
margin,  so  that  the  learned  reader  may  have  the  means  of 
verifying  the  citations,  and  of  extending  his  own  researches 
by  the  further  lights  afforded  by  the  diligence  of  these  accom- 
plished authors.  Mr.  Chancellor  Kent*s  Commentaries  have 
upon  this,  as  upon  all  other  occasions,  been  diligently  con- 
sulted by  me  ;  and  I  need  scarcely  add  that  they  have  never 
failed  to  instruct  me,  as  well  as  to  lighten  my  labors. 

The  Roman  Law  is  an  inexhaustible  treasure  of  various  and 
valuable  learning ;  and  the  principles  applicable  to  the  Law  of 
Partnership  are  stated  with  uncommon  clearness  and  force  in 
the  leading  title  of  the  Institutes  (De  Societate),  and  those  of 
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the  Digest  and  the  Code  of  Justinian  (Pro  Socio),  and  in  the 
very  able  Commentiiries  of  Vinnius,  Heineccius,  and  John 
Voet  thereon.  A  slight  glance  at  them  will  at  once  show  the 
true  origin  and  basis  of  many  of  the  general  doctrines,  incor- 
porated into  the  modern  jurisprudence  of  Continental  Europe, 
as  well  as  into  that  of  the  Common  Law.  Indeed,  it  would 
be  matter  of  surprise  if  the  Roman  Law,  which  may  be  truly 
said  to  be  the  production  of  the  aggregate  wisdom  and  experi- 
ence of  the  most  eminent  Jurists  of  a  vast  Empire,  did  not, 
upon  this  subject,  abound  with  principles,  not  only  founded  in 
natural  justice,  but  well  adapted  to  the  convenience  and  policy 
of  commercial  nations  in  all  ages.  It  is  curious  to  observe 
how  distinctly  many  of  these  principles  may  be  traced  in  the 
early  ordinances  of  the  Maritime  States  of  modern  Europe, 
and  especially  in  that  venerable  collection  of  the  laws  and 
usages  of  the  sea,  the  Consolato  del  Mare. 

But,  after  all,  the  Law  of  Partnership  owes  its  present  com- 
parative perfection  and  comprehensive  character  and  enlight- 
ened liberality  mainly  to  the  learned  labors  of  the  English  Bar 
and  Bench.  America,  while  it  has  derived  from  the  parent 
country  all  the  elements  of  that  law,  has  also  contributed  its 
own  share  towards  expounding  and  enlarging  them,  so  as  to 
meet  the  new  exigencies  and  progressive  enterprises  of  a 
widely  extended  international  commerce. 

CaMBBIDOB,  Ma8BACHU8BTT8, 

November,  1841. 
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CHAPTER  I. 

PARTlinBRSHIP  —  WHAT  CONSTITUTES. 

§  1.  Partnership  and  Agency.  —  Having  completed  our 
Review  of  the  Law  of  Agency,  we  are  naturally  conducted, 
in  the  next  place,  to  the  consideration  of  the  Law  of  Partner- 
ship ;  for  every  partner  is  an  agent  of  the  partnership ;  and 
his  rights,  powers,  duties,  and  obligations  are  in  many  respects 
governed  by  the  same  rules  and  principles  as  those  of  an 
agent.  A  partner,  indeed,  virtually  embraces  the  character 
both  of  a  principal  and  of  an  agent.^  So  far  as  he  acts  for 
himself  and  his  own  interest  in  the  common  concerns  of  the 
partnership,  he  may  properly  be  deemed  a  principal ;  and  so 
far  as  he  acts  for  his  partners,  he  may  as  properly  be  deemed 
an  agent.a  The  principal  distinction  between  him  and  a 
mere  agent  is,  that  he  has  a  community  of  interest  with  the 
other  partners  in  the  whole  property  and  business  and  respon- 
sibilities of  the  partnership ;  whereas  an  agent,  as  such,  has 
no  interest  in  either.  Pothier  considers  partnership  as  but  a 
species  of  mandate,  saying :  ^^  Contractus  societatis,  non  secus 
ac  contractus  mandati."  ' 

1  [**  The  law  as  to  partnership  is  in  view.  Mr.  Justice  Story  lays  it 
undoubtedly  a  branch  of  the  law  of  down  in  the  first  section  of  his  work 
principal  and  agent;  and  it  would  on  Partnership."  Per  Lord  Wens- 
tend  to  simplify  and  make  more  leydale,  in  Cox  v.  Hickman,  8  H.  L. 
easy  of  solution  the  questions  which  Cas.  268,  312.] 
arise  on  this  subject,  if  this  true  '  Baring  v,  Lyman,  1  Story,  396. 
principle  were  more  constantly  kept        *  Poth.  Pand.  17,  2,  Intr. 
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§  2  PARTNERSHIP.  [CHAP.  I. 

§  2.  Definition  of  Partnership,  —  Partnership,  often  called 
copartnership,  is  usually  defined  to  be  a  voluntary  contract 
between  two  or  more  competent  persons  to  place  their  money, 
effects,  labor,  and  skill,  or  some  or  all  of  them,  in  lawful 
commerce  or  business,  with  the  understanding  that  there  shall 
be  a  communion  of  the  profits  thereof  between  them.^  Pufen- 
dorf  has  given  a  definition  substantially  the  same.  '^  Contrac- 
tus societatis  est,  quo  duo  pluresve  inter  se  pecuniam,  res,  aut 
operas  conferunt,  eo  fine,  ut  quod  inde  redit  lucri  inter  singulos 
pro  rata  dividatur."  ^  Pothier  says  that  partnership  is  a  con- 
tract whereby  two  or  more  persons  put,  or  contract  to  put, 
something  in  common  to  make  a  lawful  profit  in  common,  and 
reciprocally  engage  with  each  other  to  render  an  account 
thereof:  ^  or,  as  he  has  expressed  it  in  another  place, "  Societas 
est  contractus  de  conferendis  bona  fide  rebus  aut  operis,  animo 
lucri  quod  honestum  sit  ac  licitum  in  commune  faciendi."  * 
Domat  says  that  partnership  is  a  contract  between  two  or 
more  persons,  by  which  they  join  in  common  either  their 
whole  substance  or  a  part  of  it,  or  unite  in  carrying  on  some 
commerce,  or  some  work,  or  some  other  business,  that  they 
may  share  among  them  all  the  profit  or  loss  which  they  may 
have  by  the  joint  stock  which  they  have  put  into  partnership.^ 
Vinnius  says :  "  Societas  est  contractus,  quo  inter  aliquos  res 
aut  operaa  communicantur,  lucri  in  commune  faciendi  gratia."  * 
The  Civil  Code  of  France  defines  it  thus :  "  Partnership  is  a 
contract  by  which  two  or  more  persons  agree  to  put  something 
in  common,  with  a  view  of  dividing  the  benefit  which  may  re- 
sult from  it."  ^  Language  nearly  equivalent  has  been  adopted 
by  many  other  foreign  writers.® 

1  8  Kent,  23,  24;  Wats,  on  P.  1,  »  Domat,  Civ.  Law,  1,  8,  1,  art. 

2d  ed. ;  Gow  on  P.  1,  3d  ed. ;  Coll.  on  prel. 

P.  B.  1.  c.  1,  p.  2,  2d  ed. ;  Mont,  on  •  Vinn.  ad  Inst.  3,  26,  Intr. 

P.  B.  1,  Pt.  1,  p.  1,  2d  ed.;  [Noyes  »  Code  Civil,  art.  1832. 

V.  Cu3hman,  25  Vt.  390].  •  J.  Voet,  Coram.   17,  2,  §  1; 

«  Puf.  Law  of  Nat.  B.  6,  o.  8,  Ersk.  Inst.  B.  3,  tit.  3,  §  18;  Tapia, 

§  1;  Wats,  on  P.  2,  2d  ed.;  Gow  on  Elem.  de  Jur.  Merc.  p.  86,  §  1,  ed. 

P.  c.  1,  p.  1,  3d  ed. ;  Waugh  v.  Car-  Madrid,   1829;  6  Duvergier,  Droit 

ver,  2  H.  Bl.  235,  246.  Civil  Franc,  tit.  9;  Contr.  de  Soc.  c. 

•  Poth.  de  Soc.  art.  prel.  n.  1.  1,  n.  17,  pp.  31,  32;  Persil,  des  Soc. 

*  Poth.  Pand.  17,  2.  Comm.  n.  2,  pp.  6, 7;  2  Bell,  Comm. 
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CHAP.  !•]  WHAT  CONSTITUTES.  §  8 

§  3.  Partn^ship  is  founded  in  Contract  —  Let  us  consider 
some  of  the  more  important  ingredients  which  are  involved  in 
this  definition  or  description  of  partnership,  and  may  be  said 
to  constitute  its  essence.  In  the  fii*st  place,  it  is  founded  in 
the  voluntary  contract  of  the  parties,  as  contradistinguished 
from  the  relations  which  may  arise  between  the  parties  by 
mere  operation  of  law,  independent  of  such  contract.^  Vinnius 
on  this  point  says :  ^^  Societas  est  consortium  voluntarium ;  nisi 
enim  consensu  et  tractatu  de  ea  re  habito  communio  suscepta 
sit,  non  est  societas."  ^  There  are  many  cases  in  which  a  com* 
munity  of  interest  is  created  by  law  between  parties ;  as,  for 
example,  in  cases  of  joint  tenancy  or  tenancy  in  common  in 
lands,  or  goods,  or  chattels,  under  devises  and  bequests  in 
last  wills  and  testaments,  and  deeds  and  donations  inter  mA?«, 
and  inheritances  and  successions.  But  no  partnership  arises 
therefrom;  for  they  are  not  strictly  founded  in  contract, 
although  they  may  exist  by  the  original  or  subsequent  consent 
of  the  parties  who  receive  the  benefit  thereof.*  It  has  been 
well  said  by  Pothier  that  partnership  and  community  are  not 
the  same  thing.  ^'La  soci^t^  et  la.communaut^  ne  sont  pas 
mSme  chose.^'  *  The  first  is  founded  upon  the  contract  of  the 
parties,  which  thus  creates  the  community;  the  last  may 
exist  independent  of  any  contract  whatsoever.  And  Pothier 
goes  on  to  illustrate  the  distinction  by  putting  the  cases  of 
joint  heirs  and  joint  legatees  where  there  is  a  community  of 
interest,  but  there  is  no  partnership.^  Another  illustration 
may  be  seen  in  the  case  of  the  partK.wners  of  a  ship,  who  are 
treated  as  tenants  in  common  thereof,  each  having  a  distinct 
although  an  undivided  interest  in  the  whole.    They  thus  may 

B.  7,  p.  611,  5th  ed.;  4  Pardessus,  *  Vinn.  ad  Inst.  3,  26,  Intr. 

Droit  Comm.  art.  966;  Van  Leeu-  <  See  2  Bl.  Comm.  180^188;  Id. 

wen's  Comm.  c.  28,  §  1;  Asso  &  399,  400;  Com.  Dig.  Estates,  K.  1, 

Manuel,  Inst,  of  Laws  of  Spain,  B.  K.  6;  Story  on  Ag.  $  39;  Wats,  on 

2,  tit.  15.  P.  c.  1,  pp.  5,  6, 2d  ed. ;  3  Kent,  25. 

^  4  Pardessns,  Droit  Comm.  art.  ^  Poth.  de  Soc.  n.  2.  See  5  Duver- 

069,973;5Duvergier,  deSoc.  n.  33,  gier,  de  Soc.  n.  33>35,  40;  4  Par- 

39,  40,   65;    17    Daranton,    Droit  dessus,  Droit  Coram,  art.  969;   17 

Franc.  Liv.  3,  tit.  9,  art.  320;  Coll.  Duranton,  Droit  Franc,  art.  320. 

on  P.  B.  1,  c.  1,  §  1,  p.  4,  2d  ed. ;  •  Poth.  de  Soc.  n.  2,  n.  182-184; 

Wate.  on  P.  c.  1,  pp.  5,  6,  2d  ed.;  Voet,  ad  Pand.  17,  2,  n.  2,  Tom.  1, 

Id.  27.  p.  748. 
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§  4  PABTNEBSHIP.  [CHAP.  I. 

properly  be  said  to  have  an  undivided  interest  in  the  ship ; 
and  yet  that  interest  does  not  make  them  partners.^  So,  if 
two  joint  owners  of  the  merchandise  should  consign  it  for 
sale  abroad  to  the  same  consignee,  giving  him  separate  in- 
structions, each  for  his  own  share,  their  interests  are  several, 
and  they  are  not  to  be  treated  as  partners  in  the  adventure.' 
The  same  result  takes  place  where  a  purchase  is  made  for 
several  distinct  persons,  by  a  broker  or  other  agent,  of  certain 
goods,  each  beiug  to  take  a  certain  portion  or  quantity,  but 
they  are  not  to  be  sold  for  their  joint  account  or  profit.  In 
such  a  case  no  partnership  exists,  although  there  is  a  commu- 
nity of  interest  in  the  goods  purchased.^  In  short,  every 
partnership  is  founded  in  a  community  of  interest ;  but  every 
community  of  interest  does  not  constitute  a  partnership ;  or, 
as  Duranton  expresses  it :  ^'  La  soci(5t^  aussi  produit  une  com- 
munaut^ ;  en  un  mot,  toute  socidt^  est  bien  une  communaut^ ; 
mais  toute  communaut^  n'est  point  une  QOci6l6.  II  faut  pour 
cela  la  volont^  des  parties."  * 

§  4.  Roman  Law. — The  Roman  law  has  recognized  the 
same  distinction :  ^^  Ut  sit  pro  socio  actio,  societatem  inter- 
cedere  oportet;  nee  enim  sufficit  rem  esse  communem,  nisi 
societas  intercedit.  Communiter  autem  res  agi  potest  etiam 
citra  societatem  ;  ut  puta,  cum  non  affectione  societatis  in- 
cidimus  in  communionem,  ut  evenit  in  re  duobus  legata  ;  item 
si  a  duobus  simul  empta  res  sit ;  aut  si  hereditas  vel  donatio 
communiter  nobis  obvenit ;  aut  si  a  duobus  separatim  emimus 
partes  eorum,  non  socii  futuri.^  Nam  cum  tractatu  habito 
societas  coita  est,  pro  socio  actio  est ;  cum  sine  tractatu  in  re 
ipsa  et  negotio,  communiter  gestum  videtur."  ^    And  again : 

»  Abbott  on  Ship.  Pt.  1,  c.  3,  p.  [See  §§  27,  80,  Paterson  v,  Blanch 

68,  ed.  1829;  Wats,  on  P.  c.  1,  p.  5,  ard,  1  Seld.  186.] 
6;  Id.  c.  2,  p.  67;  2d  ed. ;  3  Kent,         •  Iloare  v.  DaweB,  Doug.  371; 

25;  Ersk.  Inst.  B.  3,  tit.  3,  §  18;  2  Coope  v.  Eyre,  1  H.  Bl.  37;  3  Kent, 

Bell,  Comm.  p.  655,  5th  ed. ;  1  Stair,  25;  Gibson  v,  Lupton,  9  Bing.  297; 

Inst.  B.  1,  tit.  16,  §  1,  p.  156;  Por-  Holmes  r.  Unit.  Ins.  Co.,  2  Johns, 

ter   V,    M*Clure,    15   Wend.    187;  Cas.  329,  331. 
[Noyes  v.  Cushman,  25  Vt.  390];         *  17  Duranton,  Droit  Franc,  art. 

jWardi;.  Bodeman,  1  Mo.  App.  272;  320;  Poth.  de  Soc.  n.  2. 
Adams  v.  Carroll,  85  Penn.  St.  209|.         •  D.  17,  2,  31 ;  Poth.  Pand.  17,  2, 

8  Hall  v.  Leigh,  8  Cranch,  50;  n.  30;  Vinn.  ad  Inst.  3,  26,  Intr. 
Jackson  v.  Robinson,  3  Mason,  138.         •  D.  17,  2,  32;  Poth.  Pand.  17, 
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CHAP.  I.]  WHAT  CONSTITUTES.  §  5 

''  Qui  nolunt  inter  se  contendere,  solent  per  nuntium   rem 
emere  in  commune,  quod  a  societate  longe  remotum  est."  ^ 

§  6.  DeUctUB  penonarum.  Hence  it  is  an  established  prin- 
ciple of  the  common  law,  that  as  a  partnership  can  commence 
only  by  the  voluntaiy  contract  of  the  parties,  so,  when  it  is  once 
formed,  no  third  person  can  be  afterwards  introduced  into  the 
firm,  as  a  partner,  without  the  concurrence  of  all  the  partners 
who  compose  the  original  firm.^  It  is  not  sufficient,  to  consti- 
tute  the  new  relation,  that  one  or  more  of  the  firm  shall 
have  assented  to  his  introduction  ;  for  the  dissent  of  a  single 
partner  will  exclude  him,  since  it  would,  in  effect,  otherwise 
amount  to  a  right  of' one  or  more  of  the  partners  to  change  the 
nature,  and  terms,  and  obligations  of  the  original  contract, 
and  to  take  away  the  delectus  personce^  which  is  essential  to 
the  constitution  of  a  partnership.^  So  stubborn,  indeed,  is  this 
rule,  that  even  the  executors  and  other  personal  representa- 
tives of  a  partner  do  not,  in  that  capacity,  succeed  to  the  state 
and  condition  of  that  partner.^  The  Roman  law  is  direct  to 
the  same  purpose.  ^^  Qui  admittitur  socius,  ei  tantum  socius 
est,  qui  admisit;  etrecte;  cum  enim  societas  consensu  con- 
trahatur,  socius  mihi  esse  non  potest,  quem  ego  socium  esse 
nolui.  Quid  ergo,  si  socius  mens  eum  admisit?  Ei  soli 
socius  est."  ^  It  even  pressed  the  rule  to  a  still  further  ex- 
tent, and  held  that  a  positive  stipulation  between  the  part- 
ners at  the  commencement  of  the  partnership,  that  the  heir  or 
personal  representative  of  a  partner  should  succeed  him  in 
the  partnei*ship,  was  inoperative  and  incapable  of  being  en- 
forced. ^^  Adeo  morte  socii  solvitur  societas,  ut  nee  ab  initio 
pacisci  possumus,  ut  heres  succedat  societati.     Nemo  potest 

2,  u.  30.    See  alao  1  Swans.  509,        *  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp.  4, 

note  (a).  6,  2d  ed. ;  Ex  parte  Barrow,  2  Rose, 

»  D.  17,  2,  33.  252,  255;    Crawshay   w.   Maule,   1 

*  [See  post,  §§307-309,  and  note  Swans.  508,  509,  and  the  learned 

at  end  of  chap.  iv.    {Burnett  i^.  Sny-  note  of  the  Reporter,  n.  (a),  p.  509; 

der,76N.Y.344.|    But  if  the  term  Putnam  v.   Wise,  1  HiU  (N.  Y.), 

of  the  partnership  has  expired,  the  234. 

interest  of  one  partner  therein  may         *  Ibid. 

be  assigned  to  a  stranger,  and  such         ^  D.  17,  2, 19;  Poth.  Pand.  17,  2, 

assignee  may  maintain  a  bill  for  an  n.  28;  1  Domat,  1,  8,  2,  art.  5;  Poth. 

account  against  the  other  partners,  de  Soc.  n.  145.     See  1  Swans.  509, 

Mathewson  o,  Clarke,  6  How.  122.]  note  (a). 
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§  6  PAETNERSHIP.  [CHAF.  L 

societatem  heredi  suo  sic  parere,  ut  ipse  heres  socius  sit/'  ^ 
The  common  law,  however,  treats  such  a  stipulation  as  valid 
and  obligatory.'  This  also,  according  to  Pothier,  was  the 
doctrine  of  the  old  French  law ;  ^  and  the  modem  code  of 
France  has  expressly  adopted  it,  in  opposition  to  the  Roman 
law.*    Such  also  is  the  law  of  Scotland.* 

§  6.  Must  be  founded  in  Q-ood  Faiths  for  a  Lawful  Purpose^ 
and  between  Competent  Persona.  —  It  is  also  upon  the  like 
ground,  that  partnership  is  a  contract  founded  purely  upon 
the  consent  of  the  parties,  that  jurists  are  accustomed  to  attach 
to  it  the  ordinary  incidents  and  attributes  of  contracts.  It  is 
accordingly  treated  by  them  as  in  its  very  nature  and  char- 
acter a  contract  arising  from  and  governed  by  the  principles 
of  natural  law  and  justice.^  Accordingly  it  must,  in  the  first 
place,  be  founded  in  good  faith  and  the  positive  consent  of  the 
parties  ;  secondly,  it  must  be  for  a  lawful  object  and  purpose  ; 
and  thirdly,  it  must  be  between  parties  sui  juris  and  com- 
petent to  enter  into  such  a  contract.  John  Voet  therefore 
aflSrms :  ^^  Societas  est  contractus  juris  gentium,  bonaa  fidei, 
consensu  constans,  super  re  honesta,  de  lucri  et  damni  com- 
munione ;  quam  inire  possunt  omnes  liberam  habentes  re- 
rum  suarum  administrationem."  ^  Hence,  if  the  contract  be 
founded  in  fraud  or  imposition,  either  upon  one  of  the  parties 
or  upon  third  persons,  it  is  utterly  void.®  And  on  this  point 
the  Roman  law  speaks  the  general  sense  of  nations.  ^'  So- 
cietas, si  dolo  malo,  aut  fraudandi  causa  coita  sit,  ipso  jure 
nuUius  momenti  est;  quia  fides  bona* con traria  est  fraudi  et 
dolo."  ^  And  again  :  ^'  Quia  nee  societas  aut  mandatum  flagi- 
tiossd  rei  uUas  vires  habet."  ^^    The  same  rule  applies  to  cases 


1  D.  17,  2,  69 ;  Id.  17, 235 ;  Poth.  vergier,  Droit  Civil  Franc,  de  Soc. 

Fand.  17,  2,  u.  56,  85;  1  Domat,  1,  n,  433,  444. 

8,  2,  art.  4.  *  2  Bell,  Comm.  620,  5th  ed. 

•  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  5,  •  Poth.  de  Soc.  n.  4. 

6,  2d  ed.;  2  Bell,  Comm.  634,  5th  ?  i  Voet,  Comm.  17, 2,  §  1.    See 

ed.  [See  ;><»/,  §  196.]  also  Poth.  de  Soc.  n.  4. 

•  Poth.  de  Soc.  n.  145.  •  1  Story,  Eq.  Jur.  §§  222-240. 
^  1    I..ocre,  Esprit  du    Code  de  [See  post,  §  285.] 

Comm.  tit.  3,  art.  18,  n.  3,  p.  106;  »  D.  17,  2,  3,  3;  Poth.  Pand.  17, 

Code  Civil,  art.  1868;  17  Durauton,  2,  n.  1. 

Droit  Franc,  de  Soc.  n.  471;  5  Du-  ^^  j).  13^  1,35, 2;  Poth.  Pand.  18, 
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where  the  partnership  is  for  immoral  or  illegal  purposes,^  or  is 
in  contravention  of  the  positive  law,^  or  of  the  public  policy 
of  the  country.  Thus,  if  the  partnership  be  for  illegal  gam- 
ing,^ or  illegal  insurances,  or  wagers,  or  to  carry  on  contraband 
trade,  or  to  support  a  house  of  ill-fame  or  debauchery ;  in 
these  and  the  like  cases  the  contract  will  be  deemed  a  mere 
nullity,  and  is  equally  denounced,  as  such,  by  the  Roman  law, 
and  the  foreign  law,  and  the  common  law.^    The  Roman  law 

1,  n.  15;  Id.  17,  2,  d.  5;  1  Voet,  ad  duly  qualified  from    acting  as  an 

Pand.  17,  2,  n.  7,  p.  750.  attorney,  it  has  been  held  that  an 

*  [See  McPhersoQ  v,  Pemberton,  unqualified  person  may  receive  a 
1  Jones  (N.  C),  378.]  share  of  an  attoi-ney's  profits,  if  he 

*  [Gordon  v.  Howden,  12  CI.  &  does  not  receive  them  in  considera- 
Fin.  237.]  tion  of  acting  as  an  attorney,  e.  g, 

*  [See  Watson  v,  Fletcher,  7  if  such  person  is  the  widow  of  a  de- 
Gratt.  1.]  ceased  partner.     Candler  v,  Cand- 

*  Gow  on  P.  c.  1,  p.  4,  5,  ed.  ler,  Jac.  225;  Sterry  v.  Clifton,  9 
1837;  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp.  C.  B.  110;  Scott  i?.  Miller,  H.  R.  V. 
29-54,  2d  ed. ;  Wats,  on  P.  c.  1,  pp.  Johns.  220.  See  Raynard  v.  Chase, 
85-46;  3  Kent,  28;  Poth.  de  Soc.  n.  1  Burr.  2.  But  an  agreement  be- 
14 ;  Story,  Confl.  of  Laws,  §§  244-260 ;  tween  a  qualified  and  an  unqualified 
1  Bell,  Comm.  pp.  297-306,  5fch  ed. ;  person  to  carry  on  the  business  of 
Code  Civil  of  France,  art.  1833;  17  attorneys  is  illegal,  Williams  t*. 
Duranton,  Droit  Civil  Franc,  de  Soc.  Jones,  5  B.  &  C.  108,  even  if  the 
tit.  9,  c.  1,  §  1,  n.  327;  5  Duvergier,  agreement  be  that  the  unqualified 
Droit  Civil  Franc.  9,  de  Soc.  c.  1,  n.  person  shall  receive  a  share  of  the 
24,  25.  I  See  Lind.  on  P.  4th  ed.  profits  as  salary,  and  shall  not  be  a 
180  et  seq.  \  [A  traditionary  case  of  partner.  Tench  o.  Roberts,  6  Madd. 
a  bill  in  equity  brought  by  one  high-  145;  Re  Jackson,  1  B.  &  C.  270; 
wayman  against  another  for  an  ac-  [Ex  parte  Joyce,  4  Ch.  D.  596.  For 
count  is  given  in  2  Poth.  on  Obi.  other  cases  where  the  contract  of 
Evans'  ed.  3,  n.  The  use  of  a  ficti-  partnership  has  been  held  to  be  void 
tious  name  is  not  illegal.  Aubin  v.  as  being  entered  into  for  illegal 
Holt,  2  Kay  &  J.  66 ;  Lewis  v.  Lang-  purposes,  or  in  contravention  of  the 
don,  7  Sim.  421.  But  see  Thorn-  positive  law  or  of  the  public  policy 
bury  p.  Bevill,  1  You.  &  C.  C.  C.  of  the  country,  see  Anderson  v. 
554.  Under  a  statute  requiring  Powell,  44  Iowa,  20;  Mc Williams 
every  person  carrying  on  the  busi-  v.  Bryan,  21  La.  Ann.  211;  Net- 
ness  of  pawnbroking  to  have  his  ter  i^.  Herman,  26  Id.  458;  Seely 
name  printed  over  the  door  of  his  v.  Beck,  42  Mo.  143;  Dunham  v, 
shop,  an  agreement  for  a  pawnbrok-  Presby,  120  Mass.  285.  See  also 
ing  partnership  with  dormant  mem-  Wolcott  v.  Gibson,  51  111.  69.  A 
bers  was  held  illegal.  Armstrong  v.  partnership  formed  for  the  purpose 
Armstrong,  3  Myl.  &  K.  45,  53 ;  of  running  the  blockade  of  the  in- 
Armstrong  v.  Lewis,  2  Cr.  &  M.  274;  surrectionary  states  during  the  civil 
Gordon  r.  Fletcher,  supra.  Under  war  in  the  United  States  was  held 
statutes  forbidding  any  person  not  not  to  be  illegal.    Wallis  v.  Whee- 
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is  very  expressive  on  this  point.  "  Nee  enim  uUa  societas 
maleficiorum,  vel  communicatio  justa  daiuni  ex  maleficio 
est."  ^    Again :  "  Quod  autem  ex  furto  vel  ex  alio  maleficio 

qusesitum  est,  in  societatem  non  oportere  conferri,  palam 
est ;  quia  delictorum  turpis  atque  fceda  communio  est."  ^ 

lock,  26  La.  Ann.  246.  Nor  was  a  Iowa,  20.  See  also  Kex  v.  Staiuer, 
contract  of  partnership  to  furnish  re-  L.  R.  1  Cr.  Ca.  Res.  230.  The 
cruits  during  the  same  war,  which  fraudulent  character  of  the  pui*pose 
contained  a  stipulation  that  no  con-  of  a  partnership  as  to  creditors  is  no 
tract  should  be  made  for  a  less  defence  to  a  bill  in  equity,  by  one  of 
sum  than  $500  per  man  without  its  members  against  the  others,  for 
the  consent  of  all  the  partners,  void  a  settlement  of  the  affairs  of  the 
per  se  as  against  public  policy,  firm.  Harvey  v.  Varney,  98  Mass. 
Marsh  v.  Russell,  66  N.  Y.  288-1  11 3- 1  How  far  this  rule  applies  to 
On  the  question  whether  joint-  collateral  transactions  the  immediate 
stock  companies  are  illegal,  see  post,  consideration  of  which  is  not  illegal 
§  164.  seems  not  clearly  settled.  Metcalf 
The  members  of  an  illegal  part-  on  Contr.  262-269 ;  Merryweather 
nership  have  no  remedies  against  v.  Nixan,  and  notes,  2  Sm.  Lead, 
each  other  in  respect  to  the  illegal  Cas.  7  Am.  ed.  *  456-479.  See 
transactions,  either  at  law,  De  Beg-  Brooks  v.  Martin,  2  Wall.  70;  Brown 
nis  V.  Armistead,  10  Bing.  107;  or  v.  Tarkington,  3  Wall.  877.]  {An 
in  equity.  Stewart  v.  Gibson,  7  CI.  action  may  be  maintained  upon 
&  Fin.  707;  Ewing  v.  Osbaldiston,  promissory  notes  given  by  one  part- 
2  Myl.  &  C.  53;  Bartle  v.  Kutt,  4  ner  to  his  copartners  on  the  settle- 
Pet.  184;  {Dunham  v.  Presby,  120  ment  of  the  partnership  affairs, 
Mass.  285;  Lane  v,  Thomas,  37  although  the  partnership  was  illegal. 
Tex.157;  Watson ».  Murray,  8  C.E.  De  Leon  r.  Trevino,  49  Tex.  88. 
Green,  257.  See  In  re  South  Wales  Although  an  agreement  to  make  ^*a 
Atlantic  Steamship  Co.,  2  Ch.  D.  corner"  in  stock,  by  buying  it  up 
763.  In  Belcher  v,  Conner,  1  S.  C.  so  as  to  control  the  market,  and 
85,  it  was  held  that  the  fact  that  the  then  purchasing  for  future  deliver- 
partnership  was  for  the  purchase  and  ies,  is  illegal,  and  the  parties  thereto 
sale  of  slaves  will  not  prevent  one  are  not  partners ;  and  one  of  said 
paitner  from  maintaining  a  bill  in  parties,  who  has  authorized  the  oth- 
equity  against  his  copartner  for  an  ers  to  use  his  funds  already  in  their 
accounting.  See  also  McGunn  v,  hands  in  carrying  out  the  agree- 
Hanlin,  29  Mich.  476.  And  the  ment,  cannot  recover  any  amount 
fact  that  a  firm  sold  some  wares  actually  expended  or  appropriated 
manufactured  by  them  to  the  Con-  according  to  its  terms;  yet  he  can 
federate  States  will  not  defeat  a  suit  recover,  in  an  action  for  money  had 
by  one  of  the  firm  for  an  account,  and  received,  any  balance  not  so  ex- 
Pfeiffer  v,  Maltby,  38  Tex.  323.  K  pended  or  appropriated.  Sampson 
a  part  of  the  business  for  which  the  v.  Shaw,  101  Mass.  145.  { 
partnership  was  originally  formed  be  i  D.  27,  3, 1, 14;  Poth.  Pand.  17, 
legal,  and  a  part  illegal,  an  account  2,  n.  5. 

of  that  which  is  legal  may  be  di-  a  D.  17,2,  63;  Poth.  Pand.  17, 2, 

rected.     Anderson   v.    Powell,    44  n.  18. 
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WHO  HAY  BE  PAETKEBS. 


§7 


CHAPTER  11. 


WHO  MAY  BE  PARTNERS. 


§  7.  Infanti  and  Lunatics.  In  the  next  place,  as  to  the 
persons  who  are  capable  of  entering  into  a  partnership.  The 
general  rule  of  the  common  law  is,  that  every  person  of  sound 
mind,  sui  juris^^  and  not  otherwise  restrained  by  law,  may 
enter  into  a  contract  of  partnership.'  As  to  infants,  they  are 
not  by  the  common  law  incapable  of  entering  into  a  partner- 
ship, since  it  cannot  be  universally  affirmed  that  it  may  not 
be  for  their  benefit.^  And  here  we  have  another  illustration 
of  the  analogy  between  partnership  and  other  common  con- 
tracts ;  for  although  the  contract  of  partnership  by  an  infant 
is  not  absolutely  void ;  yet  it  is  not,  on  the  other  hand,  posi- 
tively binding  upon  him,  but  is  voidable,  and  may  be  avoided 
by  him  when  he  comes  of  age,  according  to  the  known  dis- 
tinction so  well  stated  by  Lord  Chief  Justice  Eyre,  that  such 
contracts  made  by  an  infant  as  the  court  may  pronounce  to 


^  [A  partnership  is  not  dissolved 
by  the  lunacy  of  a  partner,  see  post, 
§§  295-297 ;  therefore  a  lunatic  may 
be  a  partner.  Whether  a  contract 
by  a  lunatic  to  become  a  partner  can 
in  all  cases  be  avoided  by  him  is 
perhaps  unsettled.  In  England  it  is 
held  that  if  one  contracts  with  a 
lunatic,  not  knowing  him  to  be  so, 
and  the  contract  is  executed,  the 
lunatic  cannot  avoid  it.  Molton  v. 
Camroux,  2  Exch.  487;  s.  c.  4 
£xch.  17 ;  but  this  doctrine  haa  not 


been  universally  adopted  in  America. 
Seaverv.Phelps,  liPick.  304.]  {As 
to  a  slave  being  a  partner,  see  Pidce 
V.  Hicks,  14  Fla.  565. 1 

«  Coll.  on  P.  B.  1,  c.  1,  §  1  p.  8, 
2d  ed. ;  Gow  on  P.  c.  1,  pp.  1,  2,  Sd 
ed.  1837;  1  Story,  Eq.  Jur.  §§  222- 
239. 

*  See  Goode  v,  Harrison,  5  B.  & 
Aid.  147, 158-159;  1  Story,  Eq.  Jur. 
§§  240-243;  [Dana  t7.  Steams,  3 
Cush.  372];  lOsbum  v.  Farr,  42 
Mich.  134 1 . 
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be  to  his  prejudice  are  merely  void  ;  such  as  are  of  an  uncer- 
tain nature  as  to  the  benefit  or  prejudice  are  voidable  only, 
and  it  is  at  the  election  of  the  infant  to  affirm  them  or  not; 
and  such  as  are  clearl}"^  for  his  benefit  (as  a  contract  for  neces- 
saries) are  valid  and  obligatory.^  If  an  infant,  however, 
engages  in  a  partnership,  he  must,  at  or  within  a  reasonable 
time  after  his  arrival  of  age,  notify  his  disaffirmance  thereof, 
otherwise  he  will  be  deemed  to  have  confirmed  it,  and  will  be 
bound  by  subsequent  contracts  made  on  the  credit  of  the 
partnership.  If,  upon  his  arrival  of  age,  he  elects  to  continue 
the  partnership,  and  does  continue  it,  he  will  be  then  held 
liable  as  a  partner.^  Indeed,  if  an  infant  should  hold  himself 
out  as  a  partner  during  his  infancy,  although  in  reality  not  so, 
and  should  not,  after  his  arrival  of  age,  notify  his  disaffirmance 
thereof,  he  would  be  liable  to  third  persons,  trusting  the  paiir 
nership,  to  the  same  extent  as  if  he  were  actually  a  partner ; 
for  his  conduct  would,  under  such  circumstances,  amount  to 
a  delusion  or  deceit  upon  such  third  persons  ;  and  where  one 


^  Keane    v.   Boycott,  2  H.   Bl.  debts,  after  reaching  majority,  were 

511,  514,  515;  ComynSf  Dig.  En-  sufficient  to  constitute  an  affirmance 

fant,  B.  5,  6,  C.  1-4,  9;  Holmes  v,  of  the  partnership  contract,  so  as  to 

Blogg,   8   Taunt.   35;    Id.   508;    1  create  a  liability  for  the  debts  of  the 

Story,  £q.  Jur.  §§  240-242 ;  Baylis  firm  incurred  before  the  coming  of 

V.  Dineley,  3  M.  &  S.  477 ;  Tucker  age,  although  there  had  been  a  direct 

V.  Moreland,  10  Pet.  58,  60-70 ;  2  refusal  to  pay  the  particular  debt  iu 

Kent,   233-245;    jMoley   v.   Brine,  question.     The   ratification  of  the 

120  Mass.  324 1 .  dissolution  of  a  partnership  entered 

^  Goode  V.  Harrison,  5  B.  &  Aid.  into  and  dissolved  during  minority 
147,  156-160;  Holmes  o.  Blogg,  8  is  not  a  ratification  of  the  partner- 
Taunt.  35;  Thompson  v.  Lay,  4  ship  so  as  to  create  a  liability  for 
Pick.  48;  2  Kent,  233-245.  }As  to  partnership  debts.  Danao.  Stearns, 
what  constitutes  an  affirmance,  by  a  8  Cush.  372.  As  to  the  power  of 
partner,  of  contracts  made  by  the  an  infant  to  avoid  the  contract  of 
firm  during  hLs  minority,  see  Kee-  partnership  before  his  arrival  of  age, 
gan  0.  Cox,  116  Mass.  280;  Todd  see  Dunton  o.  Brown,  31  Mich.  182; 
V.  Clapp,  118  Mass.  495;  Tobey  o.  Liud.  on  P.  4th  ed.  82,  and  cases 
Wood,  123  Mass.  88;  Minock  o.  there  cited.)  [If  an  infant  pays  a 
Shortbridge,  21  Mich.  304.  In  Mil-  premium  on  entering  a  partnership, 
ler  V.  Sims,  2  Hill  (S.  C).  479,  it  and,  before  coming  of  age,  disaffirms 
was  held  that  the  continuation  of  the  contract,  he  cannot  recover  the 
the  partnership  business,  the  receipt  premium  back.  Ex  parte  Taylor, 
of  a  share  of  the  profits,  and  the  8  De  G.  M.  &  G.  254.  See  also 
payment    of    certain    of    the    firm  Corpe  o.  Overton,  10  Bing.  252.] 
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of  two  innocent  parties  must  suffer,  he  ought  to  do  so  whose 
negligence  or  misconduct  has  occasioned  the  loss.^ 

§  8.  Foreign  Law.  The  like  principle  will  be  found  recog- 
nized in  the  foreign  law.  The  essence  of  the  contract  of  part- 
nership, like  that  of  other  contracts,  consisting  in  consent,  it 
follows  that,  if  a  person  is  incapable  of  giving  his  consent,  he 
is  not  bound  by  the  contract.^  And  Pothier  says  that  this 
rule  equally  applies  to  cases  of  partnei*ship  as  to  other  cases 
of  contract.®  Hence  persons  of  unsound  mind,  or  ia  a  state 
of  drunkenness,  or  under  guardianship,  or  otherwise  incapable, 
as  are  lunatics,  minoi*s,  and  prodigals,  cannot  become  part- 
ners.* The  French  law  holds  minors  and  persons  under 
guardianship  as  rather  incapable  of  binding  themselves  by 
contract,  than  incapable  of  contracting.  They  may  oblige 
others  to  them ;  although  they  cannot  oblige  themselves  to 
othei-s ;  *  and  so  is  the  doctrine  of  the  Institutes.  '*  Namque 
placuit  meliorem  quidem  conditionem  licere  eis  facere,  etiam 
sine  tutoris  auctoritate."  ^  The  Scottish  law  adopts  a  similar 
doctrine.*^ 

§  9.  Aliens.  As  to  aliens,  there  is  no  doubt  that  alien 
friends  may  lawfully  contract  a  partnership  in  one  country, 
although  some  or  all  of  the  partners  are  resident  in  another 
country.  But  ^en  enemies  are  disabled  during  war  from 
entering  into  any  partnership  with  each  other,  as  indeed  they 
are  from  entering  into  any  other  commercial  contract.®  A 
state  of  hostility  puts  an  end  to  the  rights  of  commercial 
intercourse,  trade,  and  business  between  the  respective  sub- 
jects of  the  belligerent  nations  who  are  domiciled  therein.® 

*  Goode  V.  Harriaon,  5  B.  &  Aid.         »  Poth.  Obi.  n.  52. 
147,  152,  157,  158.     See  also  Fitts         •  Inst.  1,  21,  Intr. 

V.  Hall,  0  N.  H.  441;  [Bingham  on  "^  2  Bell,  Comm.  624,  5th  ed. 

Infancy,   Bennett's    ed.,  and  note.  ^  q^h   qq  p.  g,  i^  ^^   i^  p   9^ 

On  the  question  whether,  if  an  infant  2d  ed. 

partner   disaffirms  a  contract,   the  ^  1  Kent,  66-69;  Potts  v.  Bell,  8 

contract  can  be  treated  as  the  sepa-  T.  R.  548;  Willison  v.  Patteson,  7 

rate  contract  of  the  other  partners,  Taunt.   439 ;  The  Indian   Chief,  3 

8ee;>o*/,  §  255].  Rob.  22;  The  Jonge  Pieter,  4  Rob. 

«  Poth.  Obi.  n.  49-53.  79;    The    Franklin,    6  Rob.    127; 

■  Poth.  de  Soc.  n.  77;  17  Duran-  Griswold  r.  Waddington,  15  Johns, 

ton.  Droit  Franc,  n.  321.  57;  s.  c.   16  Johns.  438:  Ex  parte 

*  Poth.  Obi.  n.  49-53.  Boussmaker,  13  Ves.  71 ;  The  Rapid, 
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Nay,  the  principle  •goes  further,  and  an  antecedent  partner- 
ship, existing  between  persons  domiciled  in  different  coun- 
tries, is  dissolved  by  the  breaking  out  of  war  between  those 
countries ;  for  the  whole  rights,  duties,  obligations,  relations, 
and  interests  of  the  partnership,  as  such,  become  changed 
thereby,  and  the  objects  of  the  partnership  are  no  longer 
legally  attainable,  or  capable  of  execution.^ 

§  10.  Rights  of  Married  Women  at  Law.  As  to  married 
women,  they  are,  by  the  common  law,  incapable  of  forming  a 
partnership,  since  they  are  disabled  generally  to  contract,  or 
to  engage  in  trade.*  It  sometimes,  however,  happens  in  prac- 
tice that,  with  the  consent  of  their  husbands,  they  become 
entitled  to  shares  in  banking  partnerships,  and  other  commer- 
cial establishments ;  but  in  such  cases  their  husbands  are 
entitled  to  their  shares,  and  become  partners  in  their  stead.^ 
There  are,  however,  some  exceptions  to  this  rule,  even  at  the 
common  law.  Thus,  for  example,  by  the  custom  of  London, 
a  married  woman  is  authorized  to  carry  on  trade  as  a  feme 
sole  ;  and  thence  it  has  been  inferred  that  she  may  enter  into 
a  partnership  in  her  trade  in  that  city.*  So  a  wife  may  acquire 
a  separate  character  and  power  to  contract  by  the  civil  death 
of  her  husband,  as  by  his  exile,  banishment,  profession,  or 
abjuration  of  the  realm.^  The  same  rule  has  been  applied, 
where  the  husband  has,  in  pursuance  of  a  criminal  sentence, 
been  transported  to  foreign  parts  for  a  term  of  years.®    The 

8  Cranch,  155;  The  Julia,  Id.  181;  P.  266 ;  8.  c.  Ry.  &  M.  102;  1  Story, 

Scholefield  v,  Eichelberger,  7  Pet.  Eq.  Jur.  §243;  2  Ibid.  §§  1367-1373; 

586.  1  Bl.  Coram.  442-444;  Wats,  on  P. 

1  Griswold    w.   Waddington,   16  c.  7,  p.  384,  2d  ed. 

Johns.   438. —  The  masterly  judg-  *  Coll.  on  P.  B.  1,  c.  1,  §  1,  p. 

menfcof  Mr.  Chancellor  Kent  in  this  10.     See  Beard  v.  Webb,  2  B.  &  P. 

case    examines    and   exhausts  the  93;  Burke  v.  Winkle,  2  S.  &  R.  189; 

whole  learning  on  the  subject.     See  2  Roper  on  Husb.  &  W.  c.  16,  §  5, 

also  1  Domat,  1,  8,  5,  art.  11, 12, 15.  pp.  126,  127. 

[See  post,  §§  315,  316,  and  Clemont-  «  Beard  v.  Webb,  2  B.  &  P.  93, 

son  V.  Blessig,  11  Exch.  135,  n.]  105;    Lean  v.   Schutz,  2   W.   Bl. 

«  2  Kent,  54-64.     [Marriage  of  1195;  1  Bl.  Comm.  443;  2  Roper  on 

a  female  partner  dissolves  a  partner-  Husb.  &  W.  c.  16,  §  5,  pp.  123, 124. 

ship,  post,  §  308.]  •  2  Roper  on  Husb.  &  W.  c.  16,  § 

•  Gow  on  P.  2,  3d  ed.  1837;  Coll.  5,  pp.  123,  124;  Sparrow  v,  Carruth- 

on  P.  B.  1,  c.  1,  §  1,  p.  9,  10,  2d  ers,  cited  2  W.  Bl.  1197,  and  in  Cor- 

ed.;  Cosio  t?.  De  Bernales,  1  Car.  &  bett  r.  PoeUiitz,  1  T.  R.  5,  7,  and 
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ground  of  these  exceptions  is  that,  by  operation  of  law,  the 
husband  is  disabled  to  return  ;  and  his  matrimonial  rights  are 
therefore  consequently  suspended  during  his  exile,  banish- 
ment, or  transportation.^  In  the  cases  of  abjuration  and 
profession  he  is  treated  as  civiliter  mortuus.^  The  same  rule 
has  also  been  applied  in  England  to  the  case  of  a  woman,  the 
wife  of  a  foreigner,  who  had  never  been  in  England,  who  was 
thereby  held  entitled  to  contract,  and  to  sue  and  be  sued  as 
2^  feme  sole,^ 

§  11.  Eights  of  Married  Women  in  Equity.  Such  is  the  doc- 
trine of  the  common  law  in  respect  to  married  women.  But 
a  far  more  extended  rule  is  adopted  in  courts  of  equity, 
where,  if  the  wife  possesses  or  is  entitled  to  any  property  for 
her  sole  and  separate  use,  either  by  agreement  with  her  hus- 
band, or  otherwise,  she  is  generally  treated,  as  to  such  prop- 
erty, as  2i,feme  sole^  and  may  dispose  of  the  same  accordingly, 
and  bind  herself  by  contract  touching  the  same.*  A  full 
discussion  of  this  topic  properly  belongs  to  a  treatise  on 
the  jurisdiction  of  courts  of  equity.^  It  may,  however,  be 
proper  here  to  state,  that  if,  by  an  antenuptial  or  postnuptial 
agreement  for  a  valuable  consideration,  the  husband  contracts 
to  allow  his  wife  to  carry  on  trade  for  her  sole  and  separate 
use,  if  the  property  is  vested  in  trustees,  it  will  be  held  se- 
cure against  the  husband  and  his  creditors  even  at  law ;  and, 
if  no  trustees  are  interposed,  it  will  be  open  to  the  like  pro- 
tection in  equity.®  If  the  agreement  is  voluntary,  it  will  be 
good,  and  will  be  enforced  in  equity  against  the  husband ; 
but  not  against  his  creditors.^     In  like  manner,  if  a  husband 

in  De  Gaillon  r.  L'Aigle,  1  B.  &P.  3  Camp.  123;  Gregory  v.  Paul,  15 

357;  Carrol  i7.  Blencow,  4  Esp.  27;  Mass.  31;  Abbot  v,  Bayley,  6  Pick. 

s.  G.  cited  in  Boggett  v.  Frier,  11  89. 

East,  303;  Marsh  v.  Hutchinson,  2         *  2  Story,  Eq.  Jur.  §§  1370-1402; 

B.  &  P.  226,  231-233;   Clancy  on  2  Kent,  162-172. 

Married  Women,  c.  4,  pp.  54-56,  63;         »  2  Story,  Eq.  Jur.  §§  1370-1402. 

Co.  Litt.  133  a,  133  6;  Gregory  ».         •  2  Story,  Eq.  Jur.  §§  1385, 1387; 

Paul,  15  Mass.  31;  2  Kent,  154-164.  2  Roper  on  Husb.  &  W.  c.  18,  §  4, 

1  Ibid.  pp.  167-175. 

«  Marsh  r.  Hutchinson,  2  B.  &         '2  Story,  Eq.  Jur.§§  1886, 1387; 

P.  231.  2  Roper  on  Husb,  &  W.  c.  18,  §  4, 

•  De  Gaillon  r.  L'Aigle,  1  B.  &  pp.  167-175. 
P.  357 ;  Kay  v,  Duchesse  de  Pienne, 
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should  desert  his  wife,  and  she  should  be  enabled,  by  the  aid 
of  her  friends,  to  carry  on  a  separate  trade  (such  as  that  of  a 
milliner)  for  her  own  support,  and  that  of  her  family,  her 
earnings  in  that  trade  will,  in  equity,  be  held  to  belong  to 
her  separate  use,  and  be  enforced  accordingly  against  the 
claims  of  her  husband.^ 

§  12.  Whether  a  Married  Woman  can  he  a  Partner.  Although, 
as  we  have  seen,*  it  has  been  thought  that  9k  feme  covert^  hav- 
ing authority  to  carry  on  trade  as  hfeme  %ole^  by  the  custom 
of  London,  may  enter  into  a  partnership  in  such  trade  ;  yet 
it  does  not  appear  ever  to  have  been  decided,  that  the  au- 
thority of  Kfeme  covert  to  carry  on  trade  as  2ifeme  sole^  aris- 
ing from  the  consent  or  agreement  of  her  husband,  positively 
entitles  her  to  engage  in  a  partnership  in  the  trade.  If,  in- 
deed, the  trade  cannot  otherwise  be  carried  on,  either  neces- 
sarily, or  conveniently,  or  beneficially,  his  consent  to  the 
partnership  might,  perhaps,  be  inferred.  But  the  consent  of 
the  husband,  that  his  wife  may  carry  on  trade  for  her  sole  and 
separate  use,  does  not  necessarily  import,  that  she  may  in- 
volve herself  in  the  complex  transactions,  responsibilities,  and 
duties  of  partnership.  In  cases  where  the  law  treats  the 
marriage  as  suspended,  and  entitles  her  to  act  as  a  feme  sole 
(as  in  cases  of  banishment,  abjuration,  or  transportation), 
there  may  be  just  ground  to  presume  that,  as  she  is  thereby 
generally  restored  to  her  rights  as  eifeme  sole,  she  may  enter 
into  a  partnership  in  trade.  But  the  question,  never  having 
undergone  any  direct  adjudication,  must  be  deemed  still  open 
for  discussion  and  decision.^ 

^  2  Story,  £q.  Jur.  §  1387;  2  acooant  in  the  same  manner  as  if 

Roper  on  Husb.  &  W.  c.  18,  §  4,  pp.  she  were  sole,  it  has  been  held  that 

174,   175;   Cecil  v,  Juxon,  1  Atk.  a  woman  may  belong  to  a  trading 

278 ;  Lampfair  v.  Creed,  8  Yes.  599 ;  partnership,  if  her  husband  is  not  a 

Comyns'  Dig.  Chancery,  2  M.  11.  member  thereof,  but  not  if  he  is  a 

*  Ante,  §  10.  member.    Plumer  v.  Lord,  5  All. 

s  [Under  a  statute  of  Massachu-  460;  s.  c.  7  All.  481;  s.  c.  9  All. 
setts,  Gen.  Sts.c.  108,  §§  1,3,  which  455;  Lord  v.  Parker,  8  All.  127; 
provides  that  a  married  woman  may  Lord  v.  Davison,  Id.  131 ;  Edwards 
sell  her  separate  property,  enter  into  v.  Stevens,  Id.  315.  {And  see  Todd 
any  contracts  in  reference  to  the  v.  Clapp,  118  Mass.  495.  (  If  a  mar- 
same,  and  carry  on  any  trade  or  ried  woman  invests  her  separate 
business  on  her  sole  and  separate  property  in  a  partnership  business 
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§  13.  Roman  Law,  In  the  Roman  law  the  same  positiye 
union  and  unity  of  rights  and  interests  between  husband  and 
wife  are  not  recognized,  which  exist  under  the  common  law ;  ^ 
for  in  the  Roman  law  the  husband  and  wife  constitute  separate 
and  distinct  persons,  and  are  separately  capable  of  contract- 
ing, under  certain  limitations  and  restrictions,  with  each 
other,  as  well  as  with  third  persons.^  Mr.  Justice  Blackstone 
has  expressed  the  same  doctrine  still  more  broadly,  and  says : 
"  In  the  civil  law  the  husband  and  wife  are  considered  as  two 
distinct  persons,  and  may  have  separate  estates,  contracts, 

to  be  conducted  by  her  and  others,  80.  A  woman  cannot  make  her- 
and  property  is  bought  and  deliv-  self  liable  to  a  third  person  as  part- 
ered  to  such  partners,  a  mere  tres-  ner  with  her  husband.  Montgomery 
passer  cannot  defend  himself  by  v.  Sprankle,  31  lud.  113;  Wallace  <;. 
denying  her  capacity  to  carry  on  Finberg,  46  Tex.  35.  As  is  stated 
such  partnership  business.  Horn-  in  the  text,  a  partnership  entered 
effer  v.  Duress,  13  Wis.  603.  See  into  by  a  married  woman  with  the 
Everit  v.  Watts,  10  Paige,  82;  At-  consent  of  her  husband,  and  not 
wood  V,  Meredith,  37  Miss.  635.  in  relation  to  her  separate  proper- 
See  post^  §  239.]  {Under  the  Code  ty,  must  be  regarded  as  the  partner- 
of  Mississippi,  which  provides  that  ship  of  her  husband  as  far  as  his 
'*  when  a  married  woman  engages  in  creditors  ai*e  concerned.  Swasey 
trade  or  business  as  2k  feme  sole^  she  v.  Antram,  24  Ohio  St.  87.  And 
shall  be  bound  by  her  contracts,  it  seems  that  in  such  case,  where, 
made  in  the  course  of  such  trade  or  the  woman  has  held  herself  out 
business,  in  the  same  manner  as  if  to  the  public  as  a  partner,  she  is 
she  was  unmarried,''  a  married  liable  as  such  to  the  creditors  of  the 
woman  may  enter  into  a  contract  ostensible  firm,  and  consequently 
of  partnership  and  be  liable  for  its  has  the  right,  as  against  her  hus- 
debts  as  if  sole.  Newftian  v,  Morris,  band  or  her  copartner,  to  be  pro- 
52  Miss.  402.  Under  previous  stat-  tected  out  of  the  share  which  would 
utes  it  was  otherwise.  See  Allen  9.  belong  to  her  in  her  capacity  as 
Johnson,  48  Miss.  413;  Howard  v.  trustee  for  her  husband,  and  can 
Stephens,  52  Miss.  239.  In  Penn-  maintain  a  suit  for  a  dissolution  and 
sylvania  a  married  woman  may  be  an  accounting  against  her  copart- 
a  partner  as  to  her  separate  prop-  ner.  Bitter  t;.  Rathman,  61  N.  Y. 
erty,  and  her  share  of  the  profits  512.  | 

of  the  partnership  are  not  liable         ^  1  Burge,  Col.  &  For.  Law,  Pt.  1, 

for  her  husband's  debts.      Silveus  c.  7,  §  1,  pp.  263,  264;  Poth.  Pand. 

V,  Porter,  74  Penn.    St.   448.      In  1,  6,  n.  9,  21. 
Texas  she  cannot,  even  with  the         *  See  Domat,  1,  9,  6,  art.  1-7;  1 

consent  of  her  husband,  enter  into  Bl.  Comm.  444;  Ayliffe's  Pand.  B. 

a  partnership  with  other  persons  and  2,  tit.  6,  pp.  81,  82;  1  Bro.  Civ.  & 

use  her  separate  property  therein.  Adm.  Law,  82;  1  Burge,  Col.  &For. 

Bradford  p.  Johnson,  44  Tex.  381.  Law,  B.  1,  Pt.  1,  c.  7,  §  1,  pp.  263, 

See  Tibbatts  v.  Tibbatts,  6  McLean,  269,  272-274. 
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debts,  and  injuries."  '  Hence^  the  contracts  of  the  husband 
did  not  bind  the  wife,  unless  she  expressly  assented  thereto. 
"  Frustra  disputas  (says  the  Code)  de  contractibus,  cum 
marito  tuo  habitis,  utrumne  jure  steterint,  an  mininie :  turn 
tibi  sufficiat,  si  proprio  nomine  nullum  contractum  habuisti^ 
quominus  pro  marito  tuo  conveniri  possis."  ^ 

§  14.  Foreign  Law.  In  the  modem  foreign  law  the  same 
principle  has  been  adopted  with  various  modifications,  adapted 
to  local  institutions,  usages,  and  policy.  The  law  of  Scot- 
land most  nearly  approaches  the  English  law.  Independently 
of  special  contract,  the  husband  and  wife,  by  entering  into 
marriage,  are  joined  in  the  strictest  society  or  partnership, 
which  draws  after  it  a  communication  of  their  mutual  civil 
interests,  styled,  in  that  law,  the  communion  of  goods,  and, 
in  the  foreign  law  generally,  the  property  in  community. 
During  the  marriage,  the  wife  is  placed  under  the  direction  of 
the  husband,  who  has,  jure  mariti^  the  sole  authority  of  ad- 
ministering the  property  in  communion ;  and  so  absolute  is 
this  right,  that  he  may  solely  dispose  of  the  property,  and  it 
may  be  attached  by  his  creditors.  In  consequence  of  this 
right  and  power,  the  husband  becomes  liable  also  to  the  per- 
i3onal  debts  of  his  wife.^  The  wife  does  not  seem  entitled  to 
enter  into  any  contract  independent  of  his  consent.  The 
law  of  France  recognizes  still  more  extensively  the  distinct 
characters  and  rights  of  the  husband  and  wife.  The  hus- 
band and  wife,  independently  of  any  special  convention,  hold 
their  property  in  community,  and  the  husband  is  the  sole  ad- 
ministrator of  the  property  of  the  comtaunity.*  The  wife 
can  do  no  act  in  law  without  the  authority  of  her  husband, 
even  though  she  shall  be  a  public  trader,  or  not  in  community, 
or  separate  in  her  property.*  Hence,  she  is  incapable  of  con- 
tracting without  his  authority  and  consent.®  She  cannot  be- 
come a  sole  trader  without  his  consent.^     But,  if  authorized 

1  1  Bl.  Coram.  444.  »  Code  Civil,  art.  215, 217;  Locr^, 

^  Cod.  4,  12,  1.  Esprit  du  Code  de  Coram,  art.  4,  pp. 

»  Erek.  Inst.  B.  1,  tit.  6,  §§  1248;  27-30. 
1  Bell,  Coram.  631-635,  6th  ed. ;  1         «  Poth.  Obi.  n.  52. 
Burge,  Col.  &  For.  Law,  Pt.  1,  c.  7,        '  Locr6,    Esprit    du    Code    de 

pp.  423-462.  Coram,  tit.   1,  art.  4,  pp.  26-20, 

*  Code  CivO,  art.  1400, 1421.  86-38,  42. 
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by  him  to  act  as  a  sole  trader,  she  may  make  herself  liable  for 
all  the  concerns  of  her  mercantile  transactions ;  and  in  that 
case  she  also  renders  her  husband  liable,  if  there  be  a  com- 
munity of  goods  between  them.*  It  has  thence  been  sup- 
posed that  his  consent  and  authority  may  extend  to  a  contract 
of  partnership  by  her  in  trade. ^  The  law  of  Louisiana  coin- 
cides with  that  of  France.*  The  law  of  Holland  and  of 
Spain,  and  probably  that  also  of  most  of  the  continental 
states  of  Europe,  contains  provisions  in  many  respects  similar.^ 

^  Code  de  Comm.  art.  4,  5;  Code  the  court  seems   applicable  to  all 

Civil,  art.  220.  corporations.     See  Comm.  v.  Smith, 

«  Poth.  de  Soc.  n.  77.  10  All.  448,  456.    lu  Catskill  Bank 

'  Code  of  Louisiana,  1825,  art  v.  Gray,  14  Barb.  471,  it  was  held 

121-131 .  that  a  corporation  might  make  itself 

*  1  Barge,  Col.  &  For.  Law,  Pt.  liable  to  third  persons  by  sharing 
1>  c.  7,  §  2,  pp.  276, 293-303 ;  Id.  §  4,  the  profits  of  a  partnership;  but  in 
pp.  413, 418-423.  [Thei-e  are  dicta  Whittenton  Mills  v.  Upton,  M  sup.^ 
that  a  corporation  cannot  be  a  mem-  where  a  corporation  and  an  individ- 
ber  of  a  partnership.  Sharon  Canal  ual  had  held  themselves  out  as  part- 
Co.  0.  Fulton  Bank,  7  Wend.  412;  ners,  it  was  held  that  the  coi'poration 
Marine  Bank  v.  Ogden,  29  111.  248.  and  the  individual  could  not,  on  the 
See  Angell  &  Ames  on  Corp.  §  272.  petition  of  the  latter,  be  put  into 
In  Van  Kuren  v,  Trenton  Co.,  2  insolvency  as  a  partnership.  See, 
Beasl.  302,  the  point  was  raised,  but  further,  Conkling  v.  Washington 
not  decided.  In  Whittenton  Mills  University,  2  Md.  Ch.  497];  |Dal- 
r.  Upton,  10  Gray,  582,  it  was  held  ton  City  Co.  v.  Dalton  Manuf.  Co., 
that  a  manufacturing  corporation  83  6a.  243;  Allen  r.  Woonsocket 
established  under  the  laws  of  Massa-  Co.,  11  R.  I.  288;  Butler  v.  Ameri- 
chusetts  could  not  be  a  member  of  a  can  Toy  Co.,  46  Conn.  136.  { 
partnership;  and  the  reasoning  of 
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CHAPTER    III. 

PABTNEBSHIP     BETWEEN     THE     PARTIES — COMMUNITY     OP 

INTEBE8TS. 

• 

§  15.  Contribvtion  of  Property  or  Labor.  In  the  next  place, 
every  partnership  presupposes  that  there  must  be  something 
brought  into  the  common  stock  or  fund  by  each  party.^  But 
it  is  not  necessary  that  each  should  contribute  or  contract  to 
contribute  money,  goods,  effects,  or  other  property,  towards 
the  common  stock ;  for  one  may  contribute  labor  or  skill,  and 
another  may  contribute  property,  and  another  may  contribute 
money,  according  as  they  shall  agree.^  And  for  this  there  is 
good  reason  ;  and  it  is  well  put  in  the  Roman  law :  "  Plerum- 
que  enim  tanta  est  industria  socii,  ut  plus  societati  conferat, 
quam  pecunia ;  item,  si  solus  naviget,  si  solus  peregrinetur, 
pericula  subeat  solus."  ^  Sometimes  it  happens,  that  each 
partner  contiibutes  only  skill  or  labor,  or  services  for  the  com- 
mon benefit ;  as,  for  example,  housewrights,  or  shipbuilders, 
or  riggers,  who  are  partners;  or  commission  merchants, 
brokers,  or  other  agents,  whose  partnership  only  extends  to 
the  profits  of  their  business,  and  who  have  no  capital  stock 
embarked  in  the  enterprise.^  But  all  must  contribute  some- 
thing ;  and  thus  join  together  either  money,  or  goods,  or  other 
property,  or  labor,  or  skill ;  *  or,  as  Pothier  expresses  it :  "  II 

1  3  Kent,  24,  25.  »  D.  17,  2,  29,  1 ;  Poth.  Pand. 

«  Coll.  on  P.  B.  l,c.  1,  §  1,  p.  10,  17,  2,  n.  8;  Inst.  8,  26,  2;  Domat, 

2d  ed. ;  Peacock  v.  Peacock,  16  Ves.  1,  8,  1,  art.  7. 

49;  Reid  r.  HoUinshead.  4  B.  &  C.  *  Ck)ll.  on  P.  B.  1,  c.  1,  §  1,  pp. 

878;  Meyer  o.  Sharpe,  5  Taunt.  74;  10,  11,  2d  ed.;  Cheap  v.  Cramond, 

Waugh  V.  Carver,  2  H.  BI.  235, 246;  4  B.  &  Aid.  663;  Waugh  v.  Carver, 

2  Bell,  Comm.  B.  7,c.  1,  p.  614,  5th  2  H.  Bl.  235. 

ed.;  1  Stair,  Inst.  B.  1,  tit.  16,  §  2;  «  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp. 

Domat,  1,  8,  1,  art.  7;  Dob  v.  Ilal-  10,  11,  2d  ed. ;  3  Kent,  24,  25.    In 

sey,  16  Johns.  34 ;  [Dale  v.  Hamil-  Waugh  v.  Carver,  2  H.  Bl.  235, 246, 

ton,  5  Hare,  393;  Perry  v.  Butt,  14  Lord  Chief  Justice  Eyre  said:  '*  A 

6a.  699].  case  may  be  stated,  in  which  it  is 
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est  de  I'essence  du  contrat  de  soci^t^,  que  chacune  des  par- 
ties apporte  ou  s*oblige  d'apporter  quelque  chose  k  la  soci^t^  ; 
ou  de  Targent,  ou  d*autres  effets,  ou  son  travail  et  8on  indus- 
trie."  ^  The  Roman  law  pronounces  the  same  rule ;  "  Socie- 
tatem,  uno  pecuniam  oonferente,  alio  operam,  posse  contrahi, 
magis  obtinuit."^  And,  indeed,  it  may  be  said  to  be  uni- 
versally adopted  in  modern  times.^ 

§  16.  Community  of  Partnership  Property.  In  the  next 
place,  from  what  has  been  already  said,^  it  is  apparent  that 
in  every  case  of  partnei-ship  there  is  a  community  of  the 
property  of  the  partnership  between  the  parties,  as  soon  as  it 
becomes  part  of  the  common  stock,  although  it  may  before 
that  time  have  exclusively  belonged  to  one  or  more  of  them.^ 
In  this  case,  however,  it  is  to  be  understood  that  we  are 
speaking  of  a  partnership  designed  to  be  such  between  the 
parties  themselves;  and  not  merely  of  a  partnership  which 
may  by  construction  of  law  exist  as  to  third  persons,  although 
not  intended  between  the  parties,  of  which  more  will  presently 
be  said.®  Partners,  therefore,  are  to  be  treated,  in  a  qualified 
sense,  as  joint^tenants  of  the  partnership  property,  having  an 
interest  therein  per  my  et  per  totU  (as  the  phrase  of  our  an- 
cient law  is),  that  is,  having  an  interest  therein  by  the  half 
or  moiety,  and  by  all ;  or,  more  accurately  speaking,  they, 
each  of  them,  have  an  interest  in,  and  the  entire  possession, 
as  well  of  every  parcel,  as  of  the  whole.^ 

§  17.   Foreign  Law.   This  principle  is  equally  recognized  in 

the  clear  sense  of  the  parties  to  the  ad  Inst  3,  26,  Intr.  p.  693 ;  Domat^ 

contract  that  they  shall  notoontrib-  1,  8,  1,  art.  7. 
ute;  that  A.  is  to  contribute  neither  *  Antey  §  3. 
labor  nor  money,  and,  to  go  still        *  3  Kent,  24-26;   4  Pardessns, 

further,  not  to  receive  any  profits.  Droit  Coram,  art.  969-972.     [But 

But  if  he  will  lend  his  name  as  a  property  employed   in   partnership 

partner,  he  becomes,  as  to  all  the  rest  transactions  may  belong  to  one  part* 

of  the  world,  a  partner."  ner  only,  §  27.     On  what  is  part- 

1  Poth.  de  Soc.  n.  8-10;  4  Par-  nership  property,  see  §§  98, 99,371- 

dessus,    Droit    Comm.     art.    983,  373.] 
984.  •  Waiigh  v.   Carver,  2   H.   Bl. 

«  Cod.  4,  37,  1;  Poth.  Pand.  17,  235,  246;  Hesketh  v,  Blanchard,  4 

2,   n.  2;  Inst.  3,  26,  2;  Yinn.  ad  East,  144;  Cheap  v.  Cramond,  4  B. 

Inst  3,  26,  2,  n.  3.  &  Aid.  663;  Reid  v.  HolUnshead,  4 

»  See  2  Bell,  Comm.  B.  7,  p.  611,  B.  &  C.  867. 
5th  ed. ;  F6th.  de  Soc.  n.  8-10;  Vina.         f  2  Bl.  Comm.  182. 
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the  foreign  law,  and  indeed  seems  to  result  directly  from  the 
nature  of  the  contract  of  partnership,  which  supposes  that 
the  property  brought  into  it  is  put  into  community  by  the 
joint  consent  of  the  parties.  Accordingly  Pothier  insists  up- 
on this  as  a  leading  distinction.  ^^  La  soci^t^  est  le  contrat  par 
lequel  deux  ou  plusieurs  personnes  conviennent  de  mettre 
quelque  chose  en  commun ; ''  ^  and  the  same  distinction  is 
fully  supported  by  other  jurists.*  Mr.  Bell  says  that  the 
property  of  the  partnership  is  common,  and  held  pro  indiviso 
by  all  the  partners  as  a  stock  and  in  trust.*  So  Vinnius  says: 
*^  Ut  sit  societas,  necesse  est  aliquid  mutuo  conferri  et  com- 
municari :  nisi  quid  utrinque  in  commune  conferatur,  societas 
non  intelligitur.'*  *  The  Roman  law  adopted  the  same  prin- 
ciple. **  In  societate  omnium  bonorum  omnes  res,  quae  co- 
euntium  sunt,  continuo  communicantur."* 

§  18.  Communion  of  Profit,  In  the  next  place,  every  real 
partnership,  so  intended  between  the  parties  themselves,  im- 
ports, ex  vi  termini^  a  community  of  interest  in  the  profits  of 
the  business  of  the  partnership,  that  is  to  say,  a  joint  and 
mutual  interest  in  the  profits  thereof,  or  a  communion  of 
profit.  And  this  is  of  the  very  essence  of  the  contract ;  for, 
without  this  communion  of  profit,  a  partnership  cannot,  in 
the  contemplation  of  law,  exist.®    And  so  Pothier  has  laid 

1  Poth.  de  Soc.  n.  2;  Poth.  Pand.  Hamilton,  1  Wash.  C.  C.  491 ;  Gow 

17,  2,  Intr.  to  n.  1.  on  P.  c.  4,  pp.  153, 154, 3d  ed.  — Mr. 

*  5  Duvergier,  Droit  Civ.  Franc.  Collyer  expresses  the  doctrine  in  the 
tit.  9,  n.  33-40;  Vinn.  ad  Inst.  3,  following  terms:  **To  constitute  a 
26,  Intr.  p.  693.  partnership   between    the  partners 

*  2BeIl,Comm.B.7,  c.  l,pp.612,  themselves,  there  must  be  a  com- 
613,  5th  ed. ;  Stair,  Inst.  B.  1,  c.  16,  munion  of  profit  between  them.  A 
§  1.  communion  of  profit  implies  a  com- 

^  Vinn.  ad  Inst.  3,  26,  Intr.  p.  munion  of  loss;  for  every  man  who 

693.  has  a  share  in  the  profits  of  a  trade 

<  D.  17,  2,  1 ;  Id.  17,  2,  3,  1 ;  ought  also  to  bear  his  share  of  the 

Poth.  Pand.  17,  2,  n.  13, 14;  Domat,  loss."    Again:  <*  By  a  communion 

I,  8,  1,  art.  2.  of  profit  is  intended  a  joint  and  ma- 

*  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  tual  interest  in  profit."    Coll.  on  P. 

II,  2d  ed. ;  4  Pardessus,  Droit  B.  1,  c.  1,  §  1,  p.  11,  2d  ed.  By 
Comm.  art.  969;  5Duvergier,  Droit  joint  interest,  as  he  afterwards  ez- 
Civ.  Franc,  tit.  9,  n.  11;  3  Kent,  plains,  he  means  a  joint  interest  in 
24,  25;  Wats,  on  P.  c.  1,  pp.  33-35;  the  profits  arising  from  the  sale  of 
Id.  pp.  56,  57,  2d  ed.;   Felichy  9.  the  goods;  and  by  mutual  interest, 
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down  the  doctrine.  "  II  est  de  I'essence  de  ce  contrat,  que  la 
soci^t^  soit  contract^e  pour  Tint^rSt  commun  des  parties."  ^ 
If  the  contract  be  for  the  sole  and  exclusive  benefit  of  one 
party,  it  is  not  properly  a  case  of  partnership,  but  must  fall 
uDder  some  other  denomination,  such  as  a  mandate.^  Hence, 
if,  in  a  pretended  contract  of  partnership,  it  should  be  agreed 
that  one  of  the  pai*ties  should  take  all  the  profit,  without  the 

that;  each  party  has  a  specific  intei>  partnership  in  trade,  and  this  money 
est  in  the  profits  as  a  principal  trader,  as  so  much  received  on  the  joint  ac- 
id, pp.  11,  17.  Mr.  Collyer  afteiv  count.  But  the  court  were  of  opin- 
wards  states  a  curious  case  from  ion  it  was  not  to  be  considered  as  a 
Select  Cases  in  Chancery  (p.  0),  partnership,  but  only  an  agreement 
where  work  was  jointly  undertaken  to  do  a  particular  act,  between  which 
by  two  persons,  and  they  were  to  there  is  great  difference ;  and  that  it 
divide  the  money  therefor;  and  they  is  so  is  plain,  for  the  money,  which 
were  held  not  to  be  partners.  His  they  had  received,  they  immediately 
language  is:  **  Again,  upon  princi-  divided,  and  did  not  lay  out  on  a 
pies  similar  to  those  of  the  foregoing  common  account.  The  bill  was  dis- 
eases, if  two  persons  jointly  agree  missed  with  costs.  Upon  this  case, 
to  do  a  particular  piece  of  work,  but  however,  it  is  to  be  observed,  that  if 
the  money  received  for  such  work  is  no  application  had  been  made  to  the 
not  to  be  employed  on  their  joint  plaintiff  to  sue  the  duke,  a  bill  for 
account,  the  persons  so  contracting  an  account,  supposing  an  account 
are  not  partners.  Thus,  in  the  case  necessary,  would  clearly  have  been 
of  Finckle  r.  Stacey  (Sel.  Ca.  9),  sustainable  against  the  defendant 
joint  articles  were  entered  into  by  on  other  grounds  than  those  of  pai-t- 
the  plaintiff  and  defendant  for  doing  nership.  Here,  however,  the  plain- 
a  particular  piece  of  work  for  the  tiff,  for  his  own  private  ends,  had 
Duke  of  Marlborough,  on  account  absolutely  refused  to  join  in  suing 
of  which  several  sums  of  money  had  for  the  money ;  and  the  court  ob- 
been  jointly  received  by  them,  and  served:  *  It  is  pretty  extraordinary 
immediately  divided  between  them,  that  he  should  come  here  to  have 
There  being  a  sum  demanded  by  the  benefit  of  another's  act,  in 
them  in  arrear,  which  the  duke  re-  which  he  refused  to  join ;  which 
fosed  to  pay,  as  being  unreasonable,  refusal  was  with  a  corrupt  view,  for 
Stacey  applied  to  Finckle  to  join  him  his  own  advantage,  and  not  on  a 
in  a  suit  to  recover  what  was  in  ar-  common  account,  the  money  due  on 
rear  ;  which  he  refused  to  do,  de-  which  he  would  rather  sacnfice  than 
daring  that  he  had  several  advan-  forego  his  own  particular  advantage, 
tageousworks  under  the  duke,  which  And  here  is  no  insolvency  in  the 
he  should  lose,  should  he  join  in  a  duke;  if  there  had  been,  perhaps 
suit;  on  which  Stacey  applied,  and  it  would  have  deserved  oonsidera- 
got  his  own  half  of  the  sum  which  tion.' '' 
was  due  to  the  two.  A  bill  was  *  Poth.  de  Soc.  n.  11. 
then  brought  for  a  moiety  of  the  *  Poth.  de  Soc.  n.  12;  Waugh  v. 
money  so  received ;  and  it  was  in-  Carver,  2  H.  Bl.  235,  246. 
aiated  it  should  be  considered  as  a 
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Others  having  any  share  thereof,  it  would  be  a  mere  nullity, 
and  constitute  no  partnership.^  The  Roman  jurists  branded 
such  a  contract  with  the  odious  epithet  of  Societas  Leonina^ 
in  allusion  to  the  fable  of  the  lion,  who,  having  entered  into 
a  partnership  with  the  other  wild  beasts  for  hunting,  appro- 
priated the  whole  prey  to  himself.^  And  the  Roman  law  de*- 
clared,  *^  Societatem  talem  coiri  non  posse,  ut  alter  lucrum 
tantum,  alter  damnum  sentiret ;  et  hanc  societatem  leoninam 
solitum  appellare.  Et  nos  consentimus  talem  societatem  nul- 
1am  esse,  ut  alter  lucrum  sentiret,  alter  vero  nullum  lucrum, 
sed  damnum  sentiret ;  Iniquissimum  enim  genus  societatis 
est,  ex  qua  quis  damnum,  non  etiam  lucrum,  spectet."  *  The 
modern  Code  of  France  has  expressly  promulgated  the  same 
doctrine.  It  declares  that  the  contract  which  shall  give  to 
one  of  the  partners  the  entirety  of  the  profits  is  null.*  Nay,  it 
has  gone  further,  and  added  that  it  is  the  same  of  a  stipula- 
tion which  shall  free  from  all  contribution  to  losses  the 
moneys  or  effects  brought  into  the  partnership  fund  by  one 
or  more  partners,* 

§  19.  Communion  of  Loss.  So  strong  and  inflexible  is  this 
rule,  that  it  is  often  laid  down  in  elementary  works,  as  well 
as  in  the  common-law  authorities,  that  to  constitute  a  part- 
nership there  must  be  a  communion  of  profits  and  losses  be- 
tween the  partners.^  And  this  in  a  qualified  sense  is  perfectly 
true,  when  it  is  understood  with  the  proper  limitations  belong* 

^  Poth.  de  Soc.  n.  12;  8  Kent^  p.  11;  Gow  on  P.  c.  1,  p.  1,  dd  ed., 

29,  80;  D.  17,  2,  80;  Poth.  Pand.  8  Kent,  28,  24;  Mont,  on  P.  B.  1, 

17,  2,  n.  3;  Vinn.  ad  Inst.  8,  26,  Pt.  1,  p.  2;  Grace  o.  Smith,  2  W. 

Intr.   p.   608  ;    Jestons  v.  Brooke,  Bl.  998;  Wats,  on  P.  c.  1,  p.  1;  Id. 

Gowp.  798.     In  many  cases  of  this  p.  56,  2d  ed. ;  Ersk.  Inst.  B.  8,  tit. 

sort  the  contract  would  be  treated  as  8,  §  18;  1  Domat,  1,  8,  1,  art.  1; 

a  mere  cover  for  usury.   Ibid.;  Poth.  Poth.*de  Soc.  n.  19,  20;  1  Stair^ 

de.  Soc.  n.  22.  Inst.  B.  1,  tit.  16,  §  8;  Coope  v. 

>  Poth.  de  Soc.  n.  12;  8  Kent,  Eyre,  1  H.  Bl.  37;  Bond  v.  Pittard, 

29,  80.  8  M.  &  W.  857,  860;  4  Pardessns, 

*  D.  17,  2,  29,  2 ;  Poth.  Pand.  Droit  Gomm.  n.  996 ;  5  Duvergier, 
17,  2,  n.  8;  Poth.  de  Soc.  n.  19;  Droit  Civ.  Franc,  n.  17;  Ex  parf€ 
Domat,  1,  8,  1,  art.  6-10;  Id.  1,  8,  Langdale,  18  Yes.  800;  Green  v. 
2,  art.  12..  Beesley,  2  Bing.  N.  C.  108,  112; 

^  Code  Civil,  art.  1855.  Dry  o.  Boswell,  1  Camp.  829;  Hoare 

*  Code  Civil,  art.  1855.  v.  Dawes,  Doug.  871. 

*  See  Coll.  on  P.  B.  1,  c.  1,  §  1, 

22 


—      ,J 


CHAP,  in.]  COMMUNITY  OF  INTERESTS.  §  20 

ing  to  the  statement.  The  doctrine  will  be  found  in  the 
Roman  law.  ^^  Soeietas  cum  contrahitur,  tarn  lucri  quam 
damni  communio  iuitur.^  Sicuti  lucrum  ita  damnum  quoque 
commune  esse  oportet."  ^  Modem  foreign  jurists  often  use 
expressions  to  the  same  effect.^  The  Roman  law  carried  this 
equitable  presumption  still  further^  and  declared,  that  if  the 
partners  expressly  mentioned  their  shares  in  one  respect  only, 
either  solely  as  to  the  profit,  or  solely  as  to  the  loss,  their  shares 
of  that  which  was  omitted  should  be  regulated  by  what  was 
expressed.  ^^ lUud  expeditum  est;  si  in  una  causa  pars  fue- 
rit  expressa,  yeluti  in  solo  lucro,  vel  in  solo  damno,  in  altera 
vero  omissa,  in  eo  quoque,  quod  prsstermissum  est,  eandem 
partem  servari."  *  But  all  this  language  is  to  be  interpreted 
in  a  limited  and  qualified  sense  ;  and  so  understood,  it  admits 
of  no  real  dispute. 

§  20.  Roman  Law.  In  the  first  place,  every  partnership  im- 
ports, in  the  absence  of  all  contrary  stipulations,  that  the  profit 
and  loss  are  to  be  borne  by  all  the  partners,  according  to  their 
respective  proportions  thereof.^  And  the  question  was  much 
discussed  in  the  Roman  law,  whether  a  stipulation,  that  one 
partner  only  should  bear  all  the  losses,  and  both  should  share 
the  profits,  was  valid  or  not.  It  was  finally  settled,  according 
to  the  opinion  of  Servius  Sulpitius,  that  it  was  valid,  and 
that  one  partner  might,  by  agreement,  be  entitled  to  share  in 
the  profits,  and  not  be  accountable  for  any  part  of  the  loss.^ 
But  then  every  such  stipulation  was  understood  to  be  with 
this  reserve,  that  the  losses  were  first  to  be  deducted  from 
the  profits ;  and  that  if  profits  accrued  from  one  species  of 
things,  and  losses  from  another,  what  remained  only  after  the 
losses  were  deducted  was  to  be  deemed  profits.^  So  that, 
in  fact,  each  partner  in  .this  way,  who  shared  a  part  of  the 

»  D.  17,  2,  67;  Poth.  Pand.  17,         »  Wats,  on  P.  c.  1,  pp.  69, 60, 2d 

2,  n.  38;  Domat,  1,  8, 1,  art.  1.  ed. ;  Coll.  on  P.  B.  1,  o.  1,  §  2,  pp. 

s  D.  17,  2,  52,  4;  Poth.  Pand.  105, 106,  2d  ed.;  1  Yoet,  ad  Pand. 

17,  2,  n.  39;  Domat,  1,  8,  1,  art.  1.  17,  2,  n.  8,  p.  751;  Domat,  1,  8,  1, 

*  5  Duvergier,  Droit  Cir.  Franc,  art.  7,  8. 
tit.  9,  n.  13<18;  4  Pardessns,  Droit        *  Inst.  8,  26, 2;  Wats,  on  P.c.  1, 

Comm.  art.  996.  pp.  56,  57,  2d  ed. ;  Domat,  1,  8,  1, 

^  Inst.  8, 26, 3;  Yinn.  ad  Inst.  3,  art.  6*9. 
26,  8;  Domat,  1,  8, 1,  art.  5.  ^  Domat,  1,  8, 1,  art.  7,  8, 
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profits,  shared,  by  deduction  from  the  gross  profits,  his  pro- 
portion of  the  losses  also,  as  far  as  there  were  any  profits. 
^^  Ita  coiri  soeietatem  posse  (says  the  Digest),  ut  nuUius 
partem  damni  alter  sentiat,  lucrum  vero  commune  sit,  Cas- 
sius  putat.  Quod  ita  demum  yalebit  (ut  et  Sabinus  scribit), 
si  tanti  sit  opera,  quanti  damnum  est."  ^  And  again  :  ^^  Mu- 
cins scribit,  non  posse  soeietatem  coiri,  ut  aliam  damni,  aliam 
lucri  partem  socius  ferat.  Servius  in  notatis  Mucii  ait,  nee 
posse  soeietatem  ita  contrahi ;  neque  enim  lucrum  iutelligitur, 
nisi  omni  damno  deducto ;  neque  damnum,  nisi  omni  lucro 
deducto.  Sed  potest  coiri  societas  ita,  ut  ejus  lucri,  quod  reli- 
quum  in  societate  sit,  omni  damno  deducto,  pars  alia  feratur ; 
et  ejus  damni,  quod  similiter  relinquatur,  pars  alia  capiatur."  ^ 
The  Institutes  express  the  same  doctrine  still  more  succinctly : 
^'  Et  adeo,  contra  Quinti  Mutii  sententiam  obtinuit,  ut  illud 
quoque  constiterit  posse  convenire,  ut  quis  lucri  partem  ferat, 
de  damno  non  teneatiu*.  Quod  tamen  ita  intelligi  oportet,  ut 
si  in  alia  re  lucrum,  in  alia  damnum  illatum  sit,  coropensatione 
facta,  solum,  quod  superest,  intelligatur  lucro  esse."  ^ 

§  21.  Modem  Mule.  It  is  in  this  sense  that  the  proposition 
has  been  generally  understood  by  jimsts  in  modern  times, 
and  adopted  into  the  common  law ;  that  each  partner  must 
at  all  events  share  in  the  losses,  so  far,  at  least,  as  they  con- 
stitute a  charge  upon,  and  diminution  or  deduction  from,  the 
profits ;  and  in  this  sense  it  is  regularly  true.^ 

1  D.  17,  2,  29,  1 ;  Poth.  Pand.  17,  ecL  15.    *'  Profits  (or  net  profits)  are 

2,  n.  8.  the  excess  of  returns  over  advances  ; 

*  D.  17,  2,  30;  Poth.  Pand.  17,  the  excess  of  what  is  obtained  over 
2,  n.d;  Poth.  de  Soc.  n.  21;Domat,  the  cost  of  obtaining  it.    losses, 

I,  8,  1,  art.  7-9.  on  the  other  hand,  are  the  excess  of 

*  Inst.  8,  26,  2.  advances  over  returns;   the  excess 
^  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.    of  the  cost  of  obtaining  over  what 

II,  2d  ed. ;  Poth.  de  Soc.  n.  13,  19,  is  obtained.  Profits  and  net  profits 
21 ;  6  Duvergier,  Droit  Civ.  Franc,  are  for  all  legal  purposes  synoiiy- 
n.  18-18;  Id.  n.  220-222;  Bond  o.  mous  expressions;  but  the  returns 
Pittard,  8  M.  &  W.  857,  860;  Vinn.  themselves  are  often  called  gross 
ad  Inst.  3,  26,  2;  4  Pardessus,  Droit  profits;  hence  it  becomes  necessary 
Comm.  996-999 ;  1  Stair,  Inst.  B.  1,  to  call  promts  net  profits  in  order  to 
tit.  16,  §  3.  [See  Cnmmings  v.  Mills,  avoid  confusion.  .  .  . 

1  Daly,  520.]  {The  different  ** Persons  who  share  both  ad- 
meanings  of  the  word  **  profits  "  are  vanoes  and  returns,  and  also  persons 
thus  explained  in  Lind.  on  P.  4th    who  share  the  difference  between 
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§  22.    Statement  of  Pothier.  Pothier  states  this  doctrine 
with  uncommon  clearness  and  accuracy.      After  remarking 

them,  \?hatever  that  difference  may  ity  of  loss  if  the  advances  exceed  the 
be,  necessarily  share  both  profits  returns.  The  above  remarks  have 
and  losses;  profits,  if  the  returns  appeared  necessary  in  order  to  ex- 
exceed  the  advances;  losses,  if  the  plain  the  reasons  for  the  distinction 
advances  exceed  the  returns.  But  made  by  English  lawyera  between 
persons  who  share  profits,  i.  e.  the  ex-  agreements  to  share  profits  (i.  e.  net 
cess  of  returns  over  advances,  do  not  profits  and  profits  as  such)  on  the 
necessarily  share  losses;  for  profits  one  band,  and  agreements  to  share 
may  be  shared  by  those  who  make  gross  returns  (sometimes  called  gross 
no  advances,  and  persons  may  stipu-  profits)  on  the  other:  and  in  order 
late  for  a  division  of  gain,  if  any,  to  account  for  the  rule  that  whilst 
and  yet  some  one  or  more  of  them  an  agreement  to  share  profits  creates 
may  by  agreement  be  entitled  to  be  a  partnership,  an  agreement  to  share 
indemnified  against  losses  by  others;  gross  returns  does  not.  The  reason- 
so  that,  whilst  all  share  profits,  some  ableness  however  of  the  above  dis- 
only  bear  losses.  tinction  is  very  questionable,  at  least 
**  The  actual  or  gross  returns  ob-  where  there  is  any  community  of 
tained  by  advances  obviously  include  capital  or  common  stock;  and  the 
profits,  if  profits  have  been  made,  rule  itself  is  probably  attributable 
But  those  returns  do  not  include  less  to  the  difference  which  exists  be- 
loeses,  if  losses  are  incurred;  for  tween  net  profits  and  gross  i-eturns 
losses  are  the  excess  of  the  advances  than  to  the  doctrine  which  so  long 
over  the  actual  returns,  and  come  confused  the  whole  law  of  partner- 
out  of  the  advances,  and  not  out  of  ship  in  this  country,  and  according  to 
the  returns.  Hence,  persons  who  which  all  persons  who  shared  profits 
share  gross  returns  necessarily  share  incurred  liabi li ty  as  if  they  were  really 
profits;  but  they  do  not,  by  sharing  partners.  When  this  doctrine  was 
the  returns^  share  losses,  for  these  fall  rife,  the  distinction  between  sharing 
entirely  on  those  making  the  ad-  net  profits  and  gross  profits  (i.  e, 
vances.  Moreover,  although  a  di-  returns)  had  considerable  practical 
vision  of  g^ss  returns  is  a  division  value  ;  but,  as  will  be  seen  hereaf- 
of  profits,  if  there  are  any,  it  is  ter,  the  doctrine  in  question  is  now 
only  so  incidentally,  and  because  wholly  exploded,  and  the  distinction 
such  profits  are  included  in  what  alluded  to  is  of  little  importance." 
is  divided;  it  is  not  a  division  of  That  a  division  of  the  profits  must 
profits  as  such  ;  and  under  an  be  taken  to  mean  a  division  of  the 
agreement  for  a  division  of  gross  net  profits,  see  Connolly  v,  David- 
returns,  whatever  is  returned  must  son,  15  Minn.  519.  An  agreement, 
be  divided,  whether  there  be  profit  by  one  or  more  partners  to  indem- 
or  not.  nify  the  others  against  loss  entitles 
"  On  the  other  hand,  if  the  per-  each  of  the  partners  to  a  share  of 
sons  sharing  gross  returns  also  share  the  excess  of  the  returns  over  the 
the  advances  by  means  of  which  the  advances,  while  it  entitles  some  of 
returns  are  made,  there  is  necessar-  the  partners  to  be  indemnified 
ily  community  both  of  profit  and  of  by  the  other  for  all  losses  beyond 
loss;  community  of  profit  if  the  re-  (he  advances.  If  the  parties  in- 
tuma  exceed  the  advances,  commun-  demnified  are  indemnified  not  only 
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that,  coDsistently  with  equity,  it  may  be  agreed  between  the 
partners  that  one  should  bear  a  less  proportion,  or  even  no 
part  of  the  loss  of  the  partnership,  he  adds  that  this  is  not  to 
be  understood  in  the  sense  that  one  partner  Ls  to  have  a  share 
of  the  profit  of  each  particular  transaction  which  shall  be 
advantageous  to  the  partnership,  without  contributing  any- 
thing to  the  losses  which  the  partnership  may  sustain  from 
other  transactions,  which  shall  be  unprofitable  to  it ;  for  that 
would  manifestly  be  unjust.  But  it  is  to  be  understood  in 
this  sense,  that,  after  the  dissolution  of  the  partnership,  an 
account  is  to  be  taken  of  all  the  profits  of  the  partnership, 
and  a  like  account  of  all  the  losses  on  all  the  business  under*- 
taken  by  the  partnership ;  and  if  the  totality  of  the  profits  ex- 
ceeds the  totality  of  the  losses,  the  partner  shall  take  his  share 
of  the  excess.  And  if,  on  the  contrary,  the  totalit}\of  the 
losses  exceeds  that  of  the  profits,  the  partner  shall  have 
neither  profit  nor  loss.^  And  this  is  in  accordance  with  the 
Roman  law :  ^^  Neque  enim,  lucrum  intelligitur,  nisi  omnl 
damno  deducto  ;  neque  damnum,  nisi  omni  lucro  deducto."  ^ 
§  23.  Equal  Sharing  in  Profit  and  Loss  not  necessary.  Hence 
it  may  be  laid  down,  as  a  general  rule  of  the  common  law, 
that,  in  order  to  constitute  a  partnership,  it  is  not  essential 
that  the  partners  should  equally  share  the  profits  and  losses. 
It  is  sufiScient,  if  they  are  to  share  in  the  profits  of  the  busi- 
ness, after  a  deduction  qf  the  losses ;  or,  in  other  words,  that 
they  should  share  in  the  net  profits  according  to  their  respec- 
tive proportions.  It  is,  therefore,  competent  for  the  part- 
ners by  their  stipulations  to  agree  that  the  profits  shall  be 
divided,  and  if  there  be  no  profits,  but  a  loss,  that  the  loss 
shall  be  borne  by  one  or  more  of  the  partners  exclusively, 
and  that  the  others  shall,  inter  sese^  be  exempted  therefrom.^ 
So,  the  proportion  in  which  they  are  to  share  the  profits,  or 
losses,  may  be  varied  at  their  pleasure,  whether  they  contrib- 

agaiost  losses  beyond  the  advances,  ^  Poth.  do  Soo.  n.  21.  See  6  Da- 

but  also  against  the  loss  of  the  ad-  vergier,  Droit  Ciy.  Franc,  n.  13-18. 

vances  themselves,  ihe  contract  be-  ^  D.  17,  2,  aO;  Poth.  Fand.  17, 

oomes  one  of  loan,  and  ceases  to  be  2,  n.  3. 

one  of  partnership.    See  Lind.  on  *  CoU.  on  P.  B.  1,  c.  1,  §  1,  p.  11, 

P.  4th  ed.  22,    Pooley  9.  Driver,  5  2d  ed.;  Grow  on  P.  c.  1,  p.  9, 3d  ed. ; 

Ch.  D.  458. 1  Bond  v.  Pittard,  8  M.  &  W.  857, 359 ; 
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uted  equally  to  the  common  stock,  or  not ;  and  the  same  rule 
is  applicable  to  the  proportions  in  which  they  are  to  bear  the 
losses.^  Thus  they  may  agree  that  one  or  more  partners 
shall  take  a  greater  proportion  of  the  profits  than  the  others, 
and  shall,  if  there  be  no  profits,  share  a  leas  proportion  of  the 
losses,  or  even  be  wholly  exempted  therefrom.^  The  reason 
of  all  this  is  that  the  inequality  of  skill,  of  labor,  or  of  ex- 
perience, which  the  partners  may  bring  into  the  particular 
business,  may  not  only  justify,  but  positively  require  tliis  in*' 
equality  of  compensation,  and  of  exemption  from  loss,  as 
a  matter  of  justice  and  equity  between  the  parties.  And 
the  law  has,  therefore,  wisely  not  prohibited  it ;  but  has  left 
it  to  the  parties  to  exercise  their  own  discretion  in  these  mat* 
ters,  taking  care  that  no  fraud,  imposition,  or  undue  advan- 
tage IS  taken  of  the  other  side.^  In  fact  (as  has  been  well 
observed  by  a  learned  writer),  by  the  common  law,  the  vari- 
ous stipulations  and  provisions  relating  to  the  commencement 
of  the  partnership,  the  manner  in  which  the  business  is  to  be 
conducted,  the  space  of  time  for  which  the  partnership  is  to 
endure,  the  capital  which  each  is  to  bring  into  the  trade,  the 
proportion  in  which  the  profits  and  losses  are  to  be  divided, 
the  time  and  manner  agreed  upon  for  settling  the  accounts, 
the  powers  and  duties  of  the  partners  in  regard  to  conduct- 
ing the  business,  and  entering  into  eugi^ements  which  may 
affect  the  partnership,  the  mode  in  which  the  partnership  may 
be  dissolved,  together  with  the  various  covenants  adapted  to 
the  circumstances  of  each  particular  case,  are  purely  and  en- 
tirely the  subject  of  personal  and  private  agreement  and 
arrangement ;  and  in  whatever  way  they  may  ultimately  be 
settled,  they  cannot  be  impeached,  unless  they  interfere  with 
or  contravene  some  rule  or  principle  of  law.* 
§  24.  Fre9umption  of  Eqaality  m  to  Shares  in  Profit  and  Lo89, 

Gilpin  9.  Enderbey,  5  B.  &  Aid.  054;  66,  57,  2d  ed. ;  Fereday  v.  Hordem, 

[Robbins  v,  Laswell,  27  III.  365].  Jac.  144. 

1  Wat8.onP.c.l,pp.56,57,2ded.  «  See  Poth.  de  See.  n.  18,  10. 

*  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  11,  See  also    6  Duvergier,  Droit  Civ. 

2d  ed. ;  Gow  on  P.  o.  1,  p.  9, 3d  ed. ;  Franc,  n.  13-18;  4  Pardessus,  Droit 

Gilpin  o.  Enderbey,  5  B.  &  Aid.  Comm.    n.    907  ;    Van   Leenwen*s 

954,  964;  Bond  o.  Pittord,  8  M.  &  Comm.  B.  4,  c.  23,  §  10. 

W.  357,  360;  Wats,  on  P.  c.  1,  pp.  *  Gow  on  P.  c.  1,  p.  9,  8d  ed. 
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In  the  absence,  however,  of  all  precise  stipulations  between 
the  partners,  as  to  their  respective  shares  in  the  profits  and 
losses,  and  in  the  absence  of  all  other  controlling  evidence 
and  circumstances,  the  rule  of  the  common  law  is  that  they 
are  to  share  equally  of  both ;  for  in  such  a  case  equality 
would  seem  to  be  equity.^  And  the  circumstance  that  each 
partner  has  brought  an  unequal  amount  of  capital  into  the 
common  stock,  or  that  one  or  more  has  brought  in  the  whole 
capital,  and  the  others  have  only  brought  industry,  skill,  and 
experience,  would  not  seem  to  furnish  any  substantial  or  de* 
cisive  ground  of  di£ference,  as  to  the  distribution.  On  the  con- 
trary, the  very  silence  of  the  partners,  as  to  any  particular 
stipulation,  might  seem  fairly  to  import,  either  that  there  was 
not,  all  things  considered,  any  real  inequality  in  the  benefits 
to  the  partnership  in  the  case,  or  that  the  matter  was  waived 
upon  grounds  of  good  will,  or  afifection,  or  liberality,  or  expedi* 
ency.^  It  is  true  that  it  has  sometimes  been  asserted  that, 
in  cases  of  this  sort,  there  is  no  natural  presumption  that  the 
partners  are  to  share  equally  ;  and  that  it  is  a  matter  of  fact 
to  be  settled  by  a  jury,  or  by  a  court,  according  to  all  the  cir- 
cumstances, what  would  be  a  reasonable  apportionment. 
Thus  it  was  held  by  Lord  EUenborough  that,  if  a  father  and 
son  should  be  partners,  no  presumption  would  arise  that 
they  were  to  share  in  moieties  in  the  absence  of  all  positive 
stipulations;  but  that  the  shares  were  to  be  ascertained  by  a 
jury,  if  the  case  were  at  law.^  But  this  doctrine  was  after- 
wards positively  disapproved  of  by  Lord  Eldon,  who  held 
that  even  in  the  case  of  a  father  and  son,  who  are  partners, 
if  no  distinct  shares  are  ascertained  by  force  of  any  express 
contract,  they  must  of  necessity  be  equal  partners,  and  are  en- 

1  Wats,  on  P.  c.  1,  pp.  69, 60.  2d  6  W.  &  Shaw,  16;  2  Moreau  &  Carl, 

ed.;  Coll.  on  P.  B.  l,c.  1,  §  2,  pp.  Partidas,  Pt.   6,  1.  3,  4,  pp.   766, 

105,  106,  2ded.;  3  Kent,  28;  Gould  767. 

V.  Gould,  6   Wend.  263  ;    [Roach         «  Coll.  on  P.  B.  2,  c.  1 ,  §  2,  pp. 

V,  Perry,  16  111.  37;    Donelson  v,  105-107,  2d  ed.;  3  Kent,  28;  Wats. 

Posey,  13  Ala.  752];  jChnstman  v,  on  P.  c.  1,  pp.  56-60,  2d  ed. ;  Gould 

Baurichter,    10  Phila.   115|.      But  v.  Gould,  6  Wend.  263.     See  Van 

see  Thompson  v,  Williamson,  7  Leeuwen\s  Comm.  B.  4,  c.  23,  §  10. 
Bligh,  N.  s.  432;  s.   c.  sub  nom,         *  Peacock  v.  Peacock,  2  Camp. 

Thomson  v.   CampbelPs   Trustees,  45. 
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titled  to  moieties.^    However,  it  must  be  still  deemed  an  open 

^  Peacock  v.  Peacock,  16  Ves.  to  yield  to  the  pFesomption  of  fact, 
49,  56;  [Webster  v.  Bray,  7  Hare,  .  as  legal  presumptions  ordinarily  do  iii 
159,  179]  ;  Farrar  v.  Beswick,  1  other  cases.  And  this  is  what  seems 
Moo.  &  R.  527;  Coll.  on  P.  B.  1,  c.  to  have  been  intended  by  Lord  £!• 
1,  §  2,  pp.  105,  106, 2d  ed. ;  Grow  on  don  in  his  opinion  in  Peacock  v. 
P.c.l,pp.8,9, 3ded.;  2Bell,Comm.  Peacock,  16  Ves.  49,  56,  and  was 
B.  7,  c.  1,  pp.  614,  615, 5th  ed. — In  explicitly  avowed  by  Mr.  Baron 
Farrar  v.  Beswick,  1  Moo.  &  R.  Parke,  in  Farrar  v,  Beswick,  1  Moo. 
527,  Mr.  Jostice  Parke  held  the  &  R.  527.  The  real  difficulty  lies  in 
same  doctrine  as  Lord  Eldon,  and  holding  that,  where  there  is  an  in- 
said  :  **  Where  a  partnership  is  equality  in  the  stock,  or  skill,  or 
found  to  exist  between  persons,  but  services,  or  experience  of  the  dif- 
no  evidence  is  given  to  show  in  what  ferent  partners,  any  one  or  more  of 
proportions  the  parties  are  inter-  those  circumstances  alone,  or  in  con- 
ested,  it  is  to  be  presumed  that  they  junction  with  other  circumstances 
are  interested  in  equal  moieties."  equally  indeterminate  and  equivo- 
It  is  true  that  in  the  case  of  Thomp-  cal,  should  overcome  the  ordinary 
son  9.  WiUiamson,  7  Bligh,  n.  s.  1,  presumption  of  law  of  equality  of 
432;  8.  c.  5  W.  &  Shaw,  16,  a  doubt  shares  between  the  partners.  Now 
was  thrown  upon  this  doctrine,  as  a  Lord  Ellenborough,  in  Peacock  v, 
doctrine  of  the  common  law,  by  Lord  Peacock,  2  Camp.  45,  seems  to  have 
Wynford  and  Lord  Brougham ;  but  acted  upon  the  ground  that,  in 
I  cannot  think  that  it  is  success-  every  such  case  of  inequality,  there 
fully  maintained  by  the  reasoning  was  no  such  presumption  of  law 
contained  in  their  opinions.  Each  whatever  to  govern  it;  but  that  it 
of  these  learned  judges  admitted,  on  was  open  for  the  jury  to  take  into 
that  occasion,  that  if  there  is  noth-  consideration  all  the  circumstances, 
ing  to  guide  the  judgment  of  the  if  the  suit  were  at  law,  or  for  the 
court  to  give  unequal  shares,  there  court,  if  the  suit  were  in  equity,  and 
is  no  rule  for  them  to  go  by,  but  to  to  adjudge  the  proportions,  not  upon 
give  in  equal  shares.  What  is  this  any  supposed  contract  between  par- 
but  affirming  that  in  the  absence  of  ties  actually  established,  but,  as  it 
all  controlling  circumstances,  lead-  were  ex  csquo  et  bono,  as  upon  a  quan^ 
ing  to  a  different  conclusion,  the  turn  meruit.  It  was  in  this  view  that 
presumption  of  law  is  that  the  part-  Lord  Eldon  seems  to  have  expressed 
ners  are  to  take  in  equal  shares?  his  disapprobation  of  the  doctrine; 
But  it  is  not  an  irresistible  pre-  because  it  assumed  to  overthrow  a 
sumption ;  for  where  there  are  cir-  presumption  of  law  (and  it  would 
cumstances  which  demonstrate  that  not  have  been  materially  different, 
the  partners  in  the  particular  case  if  it  were  a  presumption  of  fact) 
did  in  fact  intend,  or  from  the  upon  indeterminate  circumstances, 
general  habit  and  custom  of  their  which  might  be  urged  with  more  or 
trade  and  business,  under  the  like  less  effect  to  a  jury,  but  which  car- 
circumstances,  must  be  fairly  pre-  ried  no  certainty  as  to  the  positive 
sumed  to  have  intended,  to  share  in  intent  or  contract  of  the  parties, 
a  different  proportion,  there  is  not  His  Lordship  on  that  occasion  said: 
the  slightest  difficulty  in  admitting  '*  The  father  employed  his  son  in  his 
that  the  presumption  of  law  ought  business;  and,  as  is  frequently  done 
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question  in  England,  since  a  recent  decision  in  the  House  of 

by  a  father^  meaning  to  introduce  bounty,  or  parental  or  filial  affection, 
his  son,  the  business  was  earned  on  or  proximity  of  blood,  or  personal 
in  the  name  of  ^Peacock  and  Co.'  friendship.     There  seems  also  to  be 
It  appeared  to  me  that  the  son,  in-  very  great  uncertainty  in  the  appli- 
sisting  that  he  had  a  beneficial  in-  cation  of    the  doctrine;   for   from 
terest,  must  be  entitled  to  an  equal  such  indeterminate  and  vague  cir- 
moiety,  or  to  nothing;  that,  as  no  cumstances    very  different   oonclu* 
distinct  share  was    ascertained  by  sions  might  be  drawn  by  different 
force  of  any  express  contract  be-  juries  and  different  courts;  and  it 
tween  them,  they  must  of  necessity  seems  far  more  convenient  to  adopt 
be  equal  partners,  if  partners  in  any-  a  general  rule  of  interpretation  of 
thing.    In  that  view  the  result  of  the  intention  of  the  parties,  in  the 
the  issue  that  was  directed  appeal's  absence  of  any  express  or  implied 
to  be  extraordinary.     The  proposi-  agreement  or  usage,  as  to  the  ap- 
tion  being  that  the  son  was  inter-  portionment  of  the  profits.     Cases 
ested  in  some  share,  not  exceeding  a  may  indeed  arise,  where  the  pre- 
moiety,  the  jury  in  some  way,  upon  sumption  fairly  would  be  that  the 
the  footing  of  qiMntum  mefuU,  held  parties  were  to  share  the  profits  only 
him  entitled  to  a  quarter.     I  have  in  moieties,  and  not  the  capital ;  as, 
no   conception  how  that  principle  for  example,  in  the  case  of  a  part- 
can  be  applied  to   a  partnership,  nership  between  a  father  and  a  son. 
The  parties,  however,  consider  them-  where  the  father  supplied  the  whole 
selves  bound  by  that  verdict."    If,  capital.    However  this  maybe,  the 
by  the   custom  of    any  particular  Judges  of  the  Scottish  Court  of  Ses- 
trade  or  business  under  the  like  cir-  sion  adopted  the  doctrine  of  Lord 
cumstances,  the  rule  was  general  to  Eldon,  in  the  case  of  Thompson  v« 
give  a  fixed  proportion,  as,  for  ex-  Williamson,  7  Bligh,N.  s.  432;  s.  c. 
ample,  a  fourth  to  one  partner,  and  5  W.  &  Shaw,  16;  7  Shaw  &  D.  No. 
three  fourths  to  another,  on  account  833;  but  it  was  overturned  in  the 
of  the  inequality  of  capital,  or  skill,  House  of  Lords  by  the  decision  of 
or  experience,  or  age,  or  the  relation  Lords  Wynford  and  Brougham.  Mr. 
of   parent  and   child,  that   might  Bell  and  Mr.  Erskine  maintain  the 
properly  control  the  presumption  of  same  doctrine  as  the  Court  of  Ses- 
law  ;  for  it  would  amount  to  strong  sion.    2  Bell,  Comra.  B.  7,  c.  1,  pp. 
presumptive  evidence  that  the  part-  614,  615,  5th  ed. ;  Ersk.  Inst.  B.  3, 
ners  intended  to  contract  upon  the  tit.  3,  §  19.     Nor  does  it  appear  to 
usual  terms.    But  where  there  are  me  that  the  doctrine  of  Lord  Stair, 
no  such  ciroumstances,  and  nothing  1  Stair,  Inst.  B.  1,  tit.  16,  §  3,  is 
determinate  in  the  evidence,  but  all  intended  to  be  different,  notwith- 
rests  upon  conjecture,  at  best  admit-  standing   the    suggestion  of   Lord 
ting  of  various  force  and  applica-  Wynford.     In  Gould  v.  Gould,  6 
tion,  what  ground  is  thera  to  pre-  Wend.  263,  the  Court  of  Errors  of 
sumo  a  contract  for  a  quantum  meruitt  New  York  held  that,  in  the  absence 
The  moro  reasonable  ground  would  of  all  proof  to  the  contrary,  part- 
seem  to  be  that  the  parties  meant  ners  will  be  presumed  to  be  equally 
to  treat  with  each  other  upon  a  foot-  interested  in  the  partnership  funds* 
ing  of  equality,  or  to  waive  the  in-  See  Harrison  v.  Sterry,  6  Craneh, 
equality,  as  a  matter  of  liberality,  or  289. 
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Lords  has  questioned,  if  it  has  not  shaken,  the  doctrine  of  Lord 
Eldon,  and  afiBrmed  that  of  Lord  Eilenborough.^     In  America 

^  Thompson    v.    Williamson,    7  of   Scotland  was  equality."     The 

Bligh,  N.  8. 432;  s.  c.  5  W.  &  Shaw,  court  found  for  the  pursuers,  and,  as 

16.  [But  see  a  later  decision  by  Lord  Wynford  says  (7  Bligh,  x.  s. 
Vice  Chancellor  Wigram,  Webster  433),  **  took  upon  themselves  to  de- 
V.  Bray,  7  Hare,  159,  177,  and  an-  clare  that  when  there  is  no  express 
other  by  Lord  Cotteuham,  Stewart  contract"  the  partnership  property 

17.  Forbes,  1  Hall  &  Tw.  461,  472;  and  profits  must  be  equally  divided ; 
8.  c.  1  Macn.  &  G.  137.    In  the  lat-  or,  in  the  words  of  Lord  Brougham 
ter  case  the  Lord  Chancellor  refers  (7  Bligh,  n.  s.  440),  they  decided 
to  Peacock  o.  Peacock,   and  says:  that  **  unless  there  be  a  special  oon- 
'*  In  that  case  it  was  properly  held  tract  to  exclude  the  legal  presump- 
that,  in  the  absence  of  any  contract  tion,  the  legal   presumption    shall 
between  the  parties,  or  any  dealing  give   him  [the  partner]    an  equal 
from  which  a  contract  might  be  in-  share  of  the  profits,  and  shall  ex- 
fenred,  it  would  be  assumed  that  the  elude  all  evidence  of  the  fact;  ex- 
parties  had  carried  on  business  on  eluding  all  consideration  of  the  par- 
terms  of  an  equal  partnership.  .  .  .  ticular  circumstances  of  the  case." 
But  what  would   have   been   the  It  was  this  decision,  **  taking  it  sim- 
decision  in  Peacock  v.  Peacock,  if  ply  as  a  question  of    Scotch   law, 
the  books'  and  accounts,  instead  of  deciding  nothing  further,   as  it   is 
absolute  silence  as  to  the  shares  of  the  our  rule,  or  ought  to  be  our  rule 
partners  in  each  year,  had  described  in    no  case    to    go    further    than 
the  shares  in  which  the  partners  were  the  simple  question  before  us"  (7 
interested  in  the  business,  and  had  Bligh,   n.   s.  446) «  which  was  re- 
attributed to  the  plaintiff  four  six-  versed ;  and  that  Thompson  v.  Wil- 
teenths  only  of  the  shares  of  the  liamson  has  not  been  considered  as 
business?      These   entries   are   as  deciding  that  there  is  no  presump- 
oonclusive  of  the  rights  of  the  par-  tion  of   equality  seems  clear  from 
ties -as   if    they  had  been   found  several  more  recent  cases  which  have 
prescribed  in  a  regular  contract."  decided  that  there  is  such  a  pre- 
Thompson  v.  Williamson,  7  Bligh,  sumption,    without  an    intimation 
N.  8.  432,  was  a  decision  on    the  that  such  decision  is  in  conflict  with 
Scotch,   not   on   the    English  law.  the  judgment  of  the  House  of  Lords. 
From  the  report  of  this  case  in  the  Ck)llins  o.  Jackson j  31  Bear.  645; 
Scotch  Court  of  Session,  sub  nom.  Robinson  v.  Anderson,  20  Beav.  98, 
Campbell  v.  Thomson,  7  Court  of  s.  c.  7  De  6.  M.  &  G.  239.    In  this 
Sess.  Cases,  No.  333,  p.  650,  it  ap-  latter  case,  Sir  J.  L.  Knight-Bruce, 
peara  that  the  defender  contended  L.  J.,  says:  **  The  evidence  satis- 
**  that  there  was  no  univeraal  rule  of  fies  us  that  the  result  of  it  cannot  be 
law  establishing  a  presumption  of  represented  more  favorably  for  the 
equality  in  partnership;  that  it  was  defendant,  than  that  the  statements 
a  question  of  circumstances  to  be  on  one  side  neutralize  those  on  the 
decided  by  a  jury,"  while  the  pur-  other.    So  putting  it,  I  conceive  that 
Buers  maintained  *Hhat  in  the  ab-  the  presumption   of   law  remains, 
senoe  of   any  written  evidence  to  which  is  equality;"  and  Sir  G.  J. 
establish  the  extent  of  a  partner's  Turner,  L.  J. :  **  In  tlie  absence  of 
ahaie,  the  presumption  by  the  law  evidence  of  an  agreement  for  a  dif- 
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the  authorities,  as  far  as  they  go,  seem  decidedly  to  favor  the 
doctrine  of  Lord  Eldon.* 

§  25.  Roman  and  Modem  Commercial  Law.  The  Roman  law 
promulgates  the  like  doctrine.  If  no  express  agreement  were 
made  by  the  partners  concerning  their  shares  of  the  profit 
and  loss,  the  profit  and  loss  were  shared  equally  between 
them.  If  there  was  any  such  agreement,  that  was  to  be 
faithfully  observed.  "  Et  quidem  (say  the  Institutes),  si  ni- 
hil de  partibus  lucri  et  damni  nominatim  convenerit,  sBquales 
scilicet  partes  et  in  lucro  et  in  damno  spectantur.  Quod  si 
expresssB  fuerint  partes,  has  servari  debent.''  ^  So  the  Digest. 
^^  Si  non  fuerint  partes  societati  adjectas,  sequas  eas  esse  con- 
stat." '  This  also  seems  to  be  the  rule  adopted  into  the  mod- 
ern commercial  law ;  but  then  it  is  received,  not  without 
some  modifications  and  qualifications.^    Thus,  Vinnius  says 

ferent  division,  the  presumption  is  in  capital  in  unequal  shares.    Nowell 

favor  of  equality."    See  also  Robley  v.  Nowell,  L.  R.  7  £q.  588;  Taft  v. 

V,  Brooke,  7  Bligh,  n.  s.  90 ;  M'Gregor  Schwamb,  80  111.  289.     S^  also  In 

r.  Bainbrigge,  7  Hare,  164,  n. ;  Cop-  re  Anglesea  Colliery  Co.,  L.  R.  2 

land  V.  Toulmin,  7  CI.  &  Fin.  349;  £q.  379;  L.  R.  1  Ch.  555;  Ex  parte 

Warner  v.  Smith,  1  De  G.  J.  &  S.  Maude,  L.  R.  6  Ch.  51 ;  Robinson 

837];  {Lind.onP.  4th  ed.  675-678}.  v,  Ashton,  L.  R.  20  Eq.  25;  In  re 

1  3  Kent,  p.  28;  Gould  v.  Gould,  Holyford  Mining  Co.,  Ir.  Rep.   8 

6  Wend.  263;   [Donelson  v.  Posey,  Eq.  208;  Lind.  on  P.  4th  ed.  807; 

13  Ala.  752;  Roach  v.  Perry,  16  111.  Moley    v.    Brine,   120    Mass.   324. 

87;  Farr  o.  Johnson,    25  111.  522;  Jones  9.  Butler,  23  Hun,  367.     In 

Moore   r.    Bare,    11    Iowa,    198];  Whitcomb  v.  Converse,  119  Mass. 

]Whitoomb  v.  Converse,  119  Mass.  88,  the  principle  was  applied  in  a 

88;  Moley  t;.  Brine,  120  Mass.  824;  case  where    two   of    the    partners 

Ratzerr.  Ratzer,  1  Stewart  (N.  J.},  contributed  no  capital,  but  simply 

136;  Gilbank  0.  Stephenson,  81  Wis.  their  time.      See    also  Carlisle  v. 

692 ;    Randle    v.    Richardson,    58  Tenbrook,  57  lud.  529;   Savery  v. 

Miss.  176;  Northrup  ».  McGill,  27  Thurston,  4  Bradw.  (111.)  55.    But 

Mich.  234;  Knott  v,  Knott,  6  Oreg.  see,  contra,  Flagg  v.  Stowe,  85  111. 

142;   Flagg  v.  Stowe,  85  111.  164;  164;  Everly  r.  Durborrow,  8  Phila. 

Ryder  o.  Gilbert,  16  Hun,  163.     In  93;  Cameron  v.  Watson,  10  Rich, 

the  absence  of  express  or  implied  Eq.  64,  and  dissenting  opinion  of 

stipulation  to  the  contrary,  partners  Hoffman,  J.,  in  Hasbrouck  9.  Childfti 

are  to  contribute  equally  to  every  8  Bosw.  105). 

loss,  whether  the  loss  be  unpaid  ad-  *  Inst.  8, 26, 1 ;  1  Voet,  ad  Pand. 

vances,   see  Lind.  on  P.  4th   ed.  17;  2,  n.  8,  p.  751 ;  Vinn.  Sel.  Ques. 

806;  Wood  v.  Scoles,  L.  R.  1  Ch.  Jur.  c.  53,  54;  Domat,  1, 8, 1,  art  4. 

369,  or  a  loss  of  the  original  capital  •  D.  17,  2,  29;  Poth.  Pand.  17, 

brought  in ;  and  this  is  the  rule,  even  2,  n.  7. 

if  the  partners  contributed  to  the  ^  See  Vinn.  ad  Inst.  ed.  Heinecc. 
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that  this  doctrine  is  commonly  and  rightly  understood  to  be 
true,  when  the  partners  have  contributed  an  equal  amount 
to  the  capital  stock ;  for  if  they  have  contributed  unequal 
amounts,  then  they  are  to  share  according  to  the  proportions 
furnished  by  each.  Pufendorf  and  Noodt  adopt  the  like  in- 
terpretation ;  ^  although  it  must  be  admitted  that  there  are 
other  jiuists,  who  construe  the  Roman  law  as  indiscriminately 
applicable  to  all  cases,  whether  of  equal  or  unequal  contribu- 
tions, either  in  capital  or  stock,  or  in  labor  or  services,  or  in  a 
mixed  proportion  of  each.* 

§  26.  French  Law.  Pothier  himself,  while  he  admits  the 
correctness  of  the  general  rule  of  the  Roman  law,  sug- 
gests some  modifications,  or  rather  qualifications  of  it,  in  its 
actual  application.*  Where  each  partner  has  contributed 
money  or  effects  of  a  value  fixed  between  them  at  the  time, 
there  he  says  that  they  are  to  share  in  proportion  to  the 
value  so  fixed ;  and  that  they  are  to  share  equally,  only  when 
DO  such  value  is  fixed.  Where  the  money  or  effects  brought 
into  the  partnership  are  so  estimated  at  a  fixed  value,  his 
opinion  is  that  it  ought  to  make  no  difference  as  to  the  part- 
ners sharing  in  proportion  to  such  value,  although  one  may 
also  bring  a  higher  or  peculiar  skill  or  industry  into  the  firm.^ 
The  Civil  Code  of  France  provides  that  the  share  of  each 
partner  in  the  profits  or  losses  is,  in  the  absence  of  any  other 
agreement  in  the  articles  of  partnership,  to  be  in  proportion 
to  what  he  brings  into  the  partnership  funds  ;  and  in  the  like 


3,  26,  3,  p.  695,  Comm. ;  Van  Leeu-  peros   excessisse,  non   sine   dolore 

wen's  Comm.  B.  4,  c.  23,  §  10.  audio.    Mortuum  saltern  nemo  dix- 

^  Puf.  on  Law  of  Nat.  B.  5,  c.  8,  erit,  qui  tot  egregiis  operibos  im- 

§§  1,  2;  2  Noodt,  Opera,  Comm.  ad  mortalem  sibi  gloriam   peperit,   et 

Dig.  17,  2,  29,  2,  pp.  297,  298,  ed.  jam  vivas,   quodammodo    interfuit 

1767.     Bat  see  Yinn.    Sel.  Quest,  posteritati."    Uein.  Vinn.  ad  Inst. 

Jur.  c.  53,  54;  Vinn.  ad  Inst.  3,  26,  3,  26,  1,  note.     [See  Hasbroack  v. 

2.     See  Asso  &  Manuel's  Inst,  of  Cbilds,  3  Bosw.  105.] 

Laws  of  Spain,  B.  2,  tit.  15.  *  Poth.  de  Soc.  n.  15-20;  Id.  n. 

*  Ibid. ;  5  Duvergier,  Droit  Civ.  73. 

Franc,   n.   224.  —  Heineccius  pays  *  Poth.  de  Soc.  n.  15-21;  Id.  n. 

this  beautiful  tribute  to  the  memory  73.     See  also  5  Duvergier,   Droit 

of  Noodt,  speaking  of  his  then  re-  Civ.  Franc,  n.  12,  n.  224;  13  Toul- 

cent  death:  **  Quern  ezimium  jure  lier,    Droit    Civ.    Franc,    n.    411, 

coDSultum,  dum  hsec  scribo,  ad  Su-  412. 
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case,  if  one  partner  brings  skill  only,  his  share  of  the  profits 
or  losses  is  regulated  as  if  what  he  brought  in  had  been 
equal  to  that  of  the  partner  who  has  brought  the  least.^  The 
Code  of  Louisiana  more  closely  adheres  to  the  Roman  law, 
and  declares  that  when  the  contract  of  partnership  does  not 
determine  the  share  of  each  partner  in  the  profits  or  losses, 
each  one  shall  be  entitled  to  an  equal  share  of  the  profits, 
and  must  contribute  equally  to  the  losses.^ 

1  Code    Ciyil,  art.    1853.    [See  money  to  the  wages  of  the  labor, 

Hasbrouck  t;.  Childs,  3  Bosw.  105.]  allowing  such  a  rate  of  interest  as 

^  Code  of  Louisiana  (1825),  art.  money  might  be  borrowed  for  upon 
2896.  —  Mr.  Watson  has  made  some  the  same  species  of  security,  and 
remarks  on  this  subject,  which  show  such  wages  or  allowance  as  a  skilful 
the  difficulty  of  making  a  suitable  workman  would  be  entitled  to,  for 
apportionment  of  profits,  in  many  the  same  degree  of  labor  and  a  si  mi- 
cases,  where  there  is  no  express  lar  trust,  according  to  the  principle 
agreement  between  the  parties,  and  laid  down  in  the  ciyil  law,  which 
that  presumptions  of  very  different  says  that  no  man  doubts  but  that 
force  and  importance  may  arise  from  ps^nership  may  be  entered  into  by 
the  circumstances,  often  nicely  bal-  two  persons,  when  one  of  them  only 
ancing  each  other.  '*  But  with  re-  finds  money,  inasmuch  as  it  often 
spect  to  the  profit  and  loss  "  (says  happens  that  the  work  and  labor  of 
he),  **  to  be  derived  from  a  partner-  the  other  amounts  to  the  value  of  it, 
ship,  the  subject  of  which  comprises  and  supplies  its  place.  For  in  part- 
the  capital,  stock,  and  interest  of  nerships,  where  on  the  one  side 
each  partner  therein,  together  with  labor  is  contributed,  and  on  the 
the  labor  and  skill  to  be  employed,  other,  only  the  use  of  money,  that 
and  the  division  thereof,  what  natu-  partner  who  contributed  the  money 
rally  occurs  on  point  of  distribution  does  not  always  admit  the  other  to  a 
seems  to  be  this,  that  if  each  part-  share  of  the  principal,  but  only  to 
ner  contributes  an  equal  proportion  his  share  of  the  profit  which  such 
of  capital,  stock,  and  labor,  and  labor  and  money  joined  together 
skill,  then  each  must,  according  to  might  produce.  And  if  A.,  for  in- 
justice, receive  an  equal  share  in  the  stance,  who  furnishes  labor  only, 
profit  and  loss;  but  where  they  hath  no  title  to  any  part  of  the 
contribute  unequally,  certain  rules  money  advanced  upon  dissolving  the 
should  be  prescribed  according  to  partnership,  so  B.  alone  should  be 
the  circumstances  of  the  partnership,  liable  to  the  risk  of  the  money,  as 
for  the  purpose  of  adjusting  the  re-  owner  thereof;  for  in  such  a  case  it 
spective  shares  of  all  the  partners,  is  not  the  money  itself,  but  the  risk 
For  instance,  if  one  partner  fur-  which  it  runs,  and  the  probable 
nishes  labor,  and  the  other  money,  gain  which  may  accrue  from  it, 
whatever  the  produce  of  such  part-  that  are  to  be  compared  with  the 
nership  trade  may  amount  to,  it  labor.  Therefore,  when  the  profits 
should  seem  right  to  divide  it,  after  of  such  a  partnership  are  to  be 
deducting  the  sum  advanced,  iu  the  shared,  it  would  be  out  of  all  pro- 
proportion  of   the  interest  of   the  portion  in  point  of  reciprocal  ad- 
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§  27.  Commtinity  in  ProfiU  without  Community  in  Property. 
These  two  circumstances,  that  there  is  a  community  of  inter- 
vantage,  if  the  labor  were  to  be  manage  them,  which  very  often 
compared  with  the  principal  sum  happens  in  large  manufacturing 
advanced;  and  the  only  fair  crite-  towns.  Thus,  again,  if  I  supply  a 
rion  to  judge  by  is  a  true  comparison  weaver  with  £100  to  buy  wool,  and 
between  the  value  of  the  labor  on  he  makes  cloth  of  it,  computing  his 
one  side,  and  the  risk  and  hazard  labor  at  £100,  it  is  manifest  that 
which  the  money  advanced  is  ex-  here  both  of  us  have  an  equal  inter- 
posed to  on  the  other.  And  per^  est  in  the  cloth,  and  when  it  is  sold, 
haps  the  better  way,  in  forming  the  money  must  be  equally  divided; 
partnerships  of  this  sort,  is  to  rate  nor,  in  fairness,  could  I  deduct  the 
the  risk  of  the  principal,  and  the  £100  contributed  at  first,  and  then 
hopes  of  the  profit,  according  to  the  divide  the  remainder  with  him. 
interest  that  is  generally  given  for  This  rule  obtains  in  other  things  as 
money  so  borrowed  upon  risk.  Sup-  well  as  money;  as  when  one  allows 
posing,  then,  this  interest  to  be  £5  ground  for  a  building,  on  condition 
per  cent;  if  one  party  contributes  that  he  who  builds  thereon  shall 
labor  worth  £50,  and  the  other  ad-  have  a  moiety;  or,  when  one  trusts 
vances  £1,000  in  money,  each  part-  a  flock  to  be  fed  on  condition  that, 
ner  will  share  equally  the  profit,  if  it  be  sold  within  a  limited  time, 
According  to  this  rule,  if  there  the  money  shall  be  proportion- 
should  be  nothing  gained  by  the  ably  divided  amongst  the  partners, 
partnership  conceni,  A.  would  lose  Therefore,  the  profit  or  loss  to  be 
bis  labor,  and  B.  his  interest,  which  derived  from  trade  by  partners 
would  be  equal  and  just.  And  ought  always  to  be  arranged  and 
should  the  original  stock  be  dimin-  provided  for  at  the  commencement 
ished,  by  the  same  rule  A.  loses  only  of  their  partnership,  according  to 
his  labor,  whereas  B.  would  lose  certain  agreed  proportions.*'  Wats, 
his  interest  and  a  part  of  the  princi-  on  P.  c.  1,  pp.  57-59,  2d  ed.  See 
pal;  for  which  eventual  disadvan-  also,  on  the  same  point,  Voei,  ad 
tage  B.  is  compensated  by  having  Pand.  17,  2,  n.  8;  and  Vinn.  Sel. 
the  interest  of  his  money  computed  Quest.  Jur.  c.  53,  54;  Duvergier, 
at  £5  per  cent  in  the  division  of  Droit  Civil  Franc,  n.  244-288;  17 
the  profits,  where  there  are  any.  Duranton,  Droit  Civil  Franc,  n. 
But  it  sometimes  happens  in  part-  415-433;  Poth.  de  Soc.  n.  15-20; 
nership  concerns  that  labor  and  Coll.  on  P.  B.  2,  c.  1,  §  2,  pp.  106, 
money  are  so  blended  or  interwoven  107,  2d  ed.,  cites  Puf.  Lib.  5,  c.  8; 
together  as  to  give  to  him  that  con-  Van  Leeuwen's  Comm.  B.  4,  c.  23, 
tributed  only  his  labor  a  share  in  §  10;  Asso  &  Manuel's  Inst,  of  Laws 
the  principal;  the  labor  contributed  of  Spain,  B.  2,  tit.  15.  Mr.  Ruth- 
by  one  partner,  and  the  money  ad-  erforth,  in  his  Institutes  (B.  1,  c. 
vanced  by  the  other,  being  so  inter-  13,  §§  32-^6),  has  fully  discussed  the 
mixed  as  to  make  one  general  mass,  subject;  and  his  remarks  are  so  just 
As,  for  example,  one  partner  spends  and  appropriate  that  they  are  here 
the  money  advanced  by  him  in  buy-  cited.  **  In  partnerships  of  trade, 
ing  up  unwTought  materials,  and  goods  or  money  or  labor,  under 
the  other  furnishes  personal  skill  which  I  include  skill  or  manage- 
and   labor  to  work  them  up  and  ment,  are,  by  the  consent  of  their  re- 
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est  in  the  capital  stock,  and  also  a  community  of  profit  and 

spective  owners,  united  into  one  would  be  no  partnership,  —  but  to 
common  stock.  Each  partner  has  such  a  comparative  share  out  of  the 
in  view  a  benefit  to  be  received  for  common  wages  or  gain  as  is  propor- 
a  benefit  which  he  gives.  The  sep-  tional  to  the  value  of  his  labor 
arate  stock  of  any  of  the  partners  when  compared  with  the  labor  of 
alone  might  be  too  small  to  trade  the  other.  As  the  gain  of  each 
with,  in  the  manner  proposed;  or  partner,  so  likewise  the  loss  of  each 
the  nature  of  the  undei-taking  may  ought  to  be  proportionable  to  tlie 
require  not  only  more  goods  or  more  value  of  what  he  contributes.  As 
money  than  any  one  of  them  could  much  as  the  goods  which  one  part- 
supply,  but  more  labor  or  more  skill  ner  contributes  exceed  in  their  value 
than  any  one  of  them  is  equal  to.  the  goods  which  the  other  con- 
The  gain  arising  from  the  common  tributes,  so  much  gi-eater  is  the 
stock  of  goods  or  money  is  the  price  claim  of  the  former  upon  the  joint 
obtained  for  the  use  of  those  goods  stock  than  the  claim  of  the  latter, 
or  money;  and  the  gain  arising  Since,  therefore,  their  respective 
from  their  joint  labor  is  the  wages  claims  upon  the  whole  stock  are  in 
obtained  for  such  labor.  If  we  con-  proportion  to  the  share  of  that  stock, 
sider  the  gain  in  this  view,  it  is  easy  which  came  originally  from  each  of 
to  determine  what  proportion  of  it  them,  their  claim  upon  each  part  of 
each  partner  ought  to  receive.  In  the  whole  must  be  in  the  same  pro- 
whatever  proportion  the  use  of  one  portion.  And,  consequently,  if  any 
partner's  goods  is  more  valuable  part  of  the  stock  is  lost,  each  part- 
than  the  use  of  the  other  partner's  ner  having  a  claim  upon  such  part 
goods,  so  much  more  of  the  gain  be-  lost  in  proportion  to  his  original 
longs  to  the  former  than  to  the  lat-  share  loses  a  claim  in  the  same  pro- 
ter.  I  do  not  mean  that,  in  dividing  portion,  that  is,  the  loss  of  each  is 
the  gain,  any  regard  is  to  be  had  to  in  proportion  to  the  original  share 
the  particular  share  of  it  which  which  he  contributed  towards  the 
arose  accidentally  from  the  goods  common  stock.  This,  then,  is  the 
contributed  by  this  or  that  partner;  rule  for  adjusting  the  gain  and  loss 
but  that,  after  the  goods  are  united  in  partnerships,  where  no  express 
in  a  joint  stock  by  agreement,  each  agreement  has  been  made  to  the 
partner  has  a  claim  to  the  gain  aris-  contrary.  Each  partner  is  to  re- 
ing  from  it,  in  proportion  to  what  ceive  such  a  share  of  the  gain,  or 
was  the  probable  value  of  the  use  of  to  bear  such  a  share  of  the  loss,  as 
his  goods,  if  he  had  traded  with  has  the  same  proportion  to  what  any 
:hem  separately.  And  as  the  prob-  other  of  the  partners  receives  or 
ible  value  of  the  use  is  in  proportion  bears,  that  the  share  contributed 
»x)  the  value  of  the  goods  themselves,  by  the  former  has  to  the  share 
iach  partner's  claim  upon  the  gain  contributed  by  the  latter.  The  in- 
will  be  in  the  same  proportion.  In  terest  or  claim  of  each  upon  the 
tike  manner,  where  there  is  a  joint  whole  stock  is  in  this  proportion ; 
labor,  since  the  profits  arising  fix>m  and,  consequently,  the  interest  or 
it  are  the  wages  of  that  joint  labor,  claim  of  each  in  the  increase  or  de- 
each  partner  has  a  claim,  not  to  crease  of  it,  in  any  part  added  to  it 
that  particular  part  of  the  gain  by  way  of  gain,  or  in  any  part  taken 
which  his  labor  earned,  —  for  then  it  from  it  by  way  of  loss,  ought  to  be 
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loss,  in  the  sense  already  stated,  in  all  the  partners,  where 

in  the  same  proportion.     If  the  par-  pounds  of  his  own.    I  agree  to  let 
ties  agree  that  one  of  them   shall  him  have  two  hundred  pounds  to 
have  a  share  in  the  gain,  but  shall  make  up  his  capital,  upon  condition 
bear  no  share  in  the  loss,  the  con-  that  he  shall  have  all  the  advantage 
tract  is  a  mixed  one;  it  is  partly  arising  from  the  whole;  that,  if  he 
partnership,  and  partly  insurance,  saves  the  whole  capital,  my  money 
As  they  are  all  of  them  to  have  a  shall  be  returned,  but  that  if  any 
share   in   the  gain,  it  is  partner-  part  of  it  is  lost,  I  will  bear  the  loss, 
ship;    but  he  or  they  who  are  to  as  far  as  the  two  hundred  pounds 
bei^  all  the  loss  insure  the  principal  which  I  have  advanced.     There  can, 
stock  of  him  who  is  to  bear  none  of  I  think,  be  uo  question,  whether  the 
it.      To  adjust    the    shares  which  law  of  nature  would  allow  of  such 
each  party  in  such  a  mixed  con-  an  act  of  humanity  as  this.     You 
tract  is  to  receive  in  the  gain,  we  may  say  that  such  an  agreement  is 
are  to  consider  what  it  is  worth  to  contrary  to  the  law  of  partnership, 
insure  his  principal,  who  is  not  sub-  I  grant  it  is,  and  therefore  am  satis- 
ject  to  any  loss.     And  when   the  fied  that  it  should  not  be  called  a 
value  of  such  insurance  is  deducted  partnership.     I  only  insist  that  the 
from  the  whole  gain,  and  assigned  agreement  is  not  contrary  to  the  law 
to  those  who  were  to  have  borne  all  of  nature,  and  leave  it  to  you  to  call 
the  loss,  if  there  had  been  any,  the  it  by  what  name  you  please.     Fer- 
remaining  portion  is  to  be  divided  haps  you  may  have  no  name  for  it; 
in  proportion  to  each  party's  share  but  a  contract  is  not  the  more  un- 
in  the  capital  stock.     It  is  generally  lawful  for    wanting  a  name.     In 
maintained  to  be  contrary  to  the  partnership,    where    work    is    con- 
nature  of  partnerships,  that,  where  tributed  on  one  side,  and  money  on 
a  capital  stock  is  made  by  mutual  the  other,  the  partner  from  whom 
consent,  the  parties  so  forming  a  the  money  comes  may  contribute 
capital  stock  should  agree  that  one  either  the  use  only  of  the  money,  or 
of  them  should  have  all  the  gain,  the  property  of  it.     If  he  contributes 
and  the  other  bear  all  the  loss.  *And  only  the  use  of  it,  and  still  keeps 
certainly  such  an  agreement  is  con-  his    property  in  the   principal,   so 
trary  to  the  nature  of  partnership,  that  the  joint  stock  is  to  be  consid- 
if  we  define  partnership  to  be  a  con-  ered  as  made  up  of  the  labor  of  one 
tract,  which    gives   the    parties   a  partner,  and  of  the  use  of  the  other's 
common  claim  to  the  joint  stock;  money;   it  is  plain  that,  supposing 
because,  where  they  have  a  common  the  principal  to  be  safe,  it  belongs 
claim  to  the  stock,  they  must,  in  to  him,  and  that,  supposing  it  to  be 
consequence,  have  a  common  claim  lost,  he  alone  is  to  bear  such  loss. 
to  the  gain  arising  from  it,  and  to  The  other  partner,  who  contributes 
the  losses  sustained  in  it.    But  such  work,  since,  as  the  case  is  put,  he 
an  agreement,  though  it  may  be  in-  had  no  claim  to  the  principal  money, 
consistent  with  the  nature  of  part-  or   to    any  part  of    it,  cannot-  be 
nership,  is  not  inconsistent  with  the  obliged  to  make  good  any  part  of 
law  of   common  justice.     A  man  that  loss,  or  to  bear  any  share  in  it. 
wants  five  hundred  pounds  capital  But  it  he  contributes  the  property  of 
stock,  to  enter  upon  a  certain  branch  his  money,  so  that  the  joint  stock, 
of  trade ;  he  has  only  three  hundred  upon  which  each  of  them  has  a  com- 
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they  exist,  are  decisive  that  the  case  is  one  of  real  partner- 
ship between  the  parties  themselves.^  But  it  is  not  essential 
in  all  cases,  to  constitute  such  a  partnership,  that  both  should 
concur,  that  is,  that  there  should  exist,  as  between  the  par- 
ties themselves,  a  community  or  communion  of  interest  in  the 
capital  stock,  and  also  in  the  profit  and  loss.^  For,  if  the 
whole  capital  stock  embarked  in  an  enterprise  or  adventure 
belongs  to,  and  is,  by  agreement,  to  remain  the  exclusive 
property  of  one  of  the  parties ;  yet,  if  there  is  a  community 
of  profit,  or  of  profit  and  loss,  in  the  enterprise  or  adventure, 
between  all  the  parties,  they  will  be  partners  in  the  profit,  or 
the  profit  and  loss,  between  themselves,  as  well  as  to  third  per- 
sons, although  not  partners  in  the  capital  stock.^    The  one  does 

mon  claim,  is  made  up  of  his  prin-  tive  gains  are  to  be  settled.  In  the 
cipal  money,  and  of  the  other's  other  case,  where  he  from  whom 
labor,  then  the  partner  who  labors  the  money  comes  contributes  the 
has  a  claim  upon  the  principal  property  of  it,  and  the  other  con- 
money  itself;  and,  consequently,  tributes  his  labor,  in  adjusting  their 
whenever  the  partnership  is  dis-  respective  shares  of  the  gain,  you 
solved,  if  the  principal  money,  or  are  to  value  the  money  of  one  and 
any  part  of  it,  is  safe,  he  ought  to  the  labor  of  the  other.  And  when 
have  a  share  in  it;  and  if  the  prin-  the  comparative  values  of  what  each 
cipal  is  lost,  he  is  a  suffefer  by  los-  has  contributed  are  thus  settled, 
ing  such  share.  In  the  former  case,  their  respective  shares  in  the  gain 
where  he  from  whom  the  money  are  to  be  in  the  same  proportion." 
comes  still  keeps  his  property  in  it,  ^  Dob  v.  Halsey,  16  Johns.  34;  3 
and  has  a  right  to  the  whole  priuci-  Kent,  24;  Coll.  on  P.  B.  1,  c.  1,  §  1, 
pal,  you  may  ask  what  it  is  which  pp.  11-17,  2d  ed. ;  Ex  parte  GellBi,  1 
he  contributes.  But  the  answer  is  Rose,  297.  [See  also  Rawlinson  v. 
obvious.  He  contributes  the  use  of  Clarke,  15  M.  &  W.  292;  Allen  v, 
his  money;  that  is,  he  contributes  Davis,  8  Eng.  (Ark.)  28.  As  to 
the^clear  gain  which  he  might  proba-  what  constitutes  persons  partners 
bly  have  made  of  it  himself.  This,  inter  sese,  as  well  as  to  third  per- 
however,  is  not  all.  He  contributes,  sons,  see  the  next  chapter.] 
besides  this,  the  hazard  of  his  prin-  *  [Meaher  v.  Cox,  37  Ala.  201.] 
cipal;  because,  if  the  whole  or  any  •  Ex  parte  Hamper,  17  V^.  403. 
part  of  it  should  be  lost,  the  loss  is  [See  §§  55-58,  205;  Greenham  v, 
his.  In  order,  therefore,  to  adjust  Gray,  4  Ir.  C.  L.  501;  Fromont  v. 
the  share  which  each  partner  ought  Coupland,  2  Bing.  170;  French  v. 
to  have  in  the  gain,  if  there  is  any,  Styring,  2  C.  B.  n.  s.  357;  Ward 
you  are  to  value  the  work  of  one,  v.  Thompson,  22  How.  330;  Brom- 
and  the  use  and  hazard  of  the  other's  ley  v.  Elliot,  38  N.  H.  287,  309; 
money;  and  in  proportion  to  the  Stevens  v.  Faucet,  24  111.  483;  Rob- 
value  contributed  by  each  of  them,  bins  v,  Laswell,  27  111.  365;  Faw- 
upon  such  an  estimate,  their  respeo-  cett  o.  Osbom,  32  111.  411 ;  Bartlett 
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not  necessarily  include  the  other,  and  therefore  we  are  care- 
fully to  distinguish  between  the  cases.  Where  there  is  a 
positive  agreement  between  the  parties  on  this  point,  that 
will  govern  ;  where  there  is  no  such  agreement,  and  no  im- 
plication from  the  circumstances  of  the  particular  case,  lead- 
ing to  a  different  conclusion,  there  will  be  presumed  to  be  a 
community  of  interest  in  the  property,  as  well  as  in  the  profit 
and  loss.^  Where  the  property  of  one  partner  only  is,  by  agree- 
ment, actually  put  into  community,  as  partnership  property, 
there,  in  the  absence  of  anj-  controlling  stipulations,  the  like 
community  in  the  profit  and  loss  will  be  intended  to  exist 
between  the  parties,  as  incident  to  the  community  of  prop- 
erty.^ But  where  the  agreement  merely  in  terms  expresses 
that  the  property  is  furnished  by  one  partner,  and  the  parties 
are  to  have  a  community  of  interest,  and  share  in  the  profit 
and  loss,  the  like  inference  is  not  ordinarily  or  necessarily 
deducible.^  And  accordingly  it  has  been  held  at  the  common 
law,  that  if  A.  is  the  owner  of  goods,  and  agrees  with  B.  that 
B.  shall  be  interested  in  a  particular  portion  of  the  profit  and 

V.  Jones,  2  Strobh.  471;  Jones  v,  sive   property"  of   his  copartner. 

McMichael,    12    Rich.    Law,   176;  See  Conklin  v.  Barton,  43  Barb. 

jLind.  on  F.  4th  ed.  20,  21,  648;  435];    {Moore    o.    Huntington,    7 

Flagg  V.  Stowe.  85  111.  164;  Citi-  Hun,  425.     But  see  the  dictum  of 

zens'  Fire  Ins.  Co.  v,  Doll,  85  Md.  Lord   Cairns  in   Syers  v.  Syers,  1 

89;  Hankey  v.  Becht,  25  Minn.  2121*  App.  Cas.  174,  on  p.  181}. 
This  doctrine  is  denied  in  Dwinel  v.         ^  Coll.  on  P.  B.  2,  c.  1,  §  2,  pp. 

Stone,  30  Me.  384.    Chase  v.  Bar-  106-113,    2d   ed.     See   Brophy  v. 

rett,  4  Paig^,  148,  is  also  sometimes  Holmes,  2  MoUoy,  1.     [See  Julio 

referred  to  as  an  authority  in  oppo-  v,  Ingalls,  1  All.  41];   {Robinson  v. 

sition  to  the  views  of  the  text.    Bat  Ashton,  20  L.  R.  Eq.  25 ;  Whitcomb 

it  is  to  be  observed  that,  though  e.  Converse,  119  Mass.  38;  Citizens' 

Chancellor  Walworth  says  that  to  Fire  Ins.  Co.  v.  Doll,  35  Md.  89; 

constitute  a  partnership  there  must  Taft  v.  Schwamb,  80  111.  289 ;  Flagg 

be  a  joint  ownership  of  the  partner-  v.  Stowe,  85  111.  154;  Everly  v.  Dur- 

ship  funds,  yet  the  point  decided  borrow,  8  Phila.  93;  Rowland  v. 

was  that  A.,  an  alleged   partner,  Miller,  7  Phila.  862;  Knight  v.  Og- 

could  not  share  in  the  capital  stock;  den,  2  Tenn.  Ch.  473 1. 
and  the  decision  can  be  sustained,         ^  Reid  v.  Hollinshead,  4  B.  &  C. 

not  only  on  the  ground  that  A.  was  867. 

not  a  partner,  but  also  on  the  ground        *  Coll.  on  P.  B.  2,  o.  1,  §  2,  pp. 

that,  though  he  was  a  partner,  yet  106-112,  2d  ed.;  Mair  v.  Glennie,  4 

that  the  capital  stock  remained,  in  M.  &  S.  240;   {Jackson  v.  Crapp, 

the  words  of  the  text,  **th6  exclu-  32  lud.  422 1. 
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loss  of  the  adventure  or  voyage  abroad,  in  which  the  goods 
are  to  be  embarked,  such  an  agreement  will  not  alone  make 
A.  and  B.  partners  in  the  goods,  as  between  themselves,  but 
only  partners  in  the  profits.*  But,  if  the  goods  themselves 
are  purchased  on  joint  account,  or  are  treated  as  a  joint  con- 
cern, or  both  parties  are,  by  their  agreement,  to  be  interested 
therein ;  there  a  very  different  inference  will  arise,  and  the 
parties  will  be  treated  as  partners  in  the  goods,  as  well  as  in 
the  profits  and  losses.^  The  like  doctrine  will  apply,  where 
each  of  the  parties  contributes  labor  and  services  and  mate* 
rials  in  the  manufacture  of  any  articles  of  trade,  and  the 
articles,  when  made,  are  to  be  equally  or  proportionably 
shared  between  them;  they  will  be  deemed  partners  inter 
sese;  for  the  articles  manufactured,  and  so  to  be  divided, 
may  well  be  deemed  the  profits  or  losses  of  their  joint  under- 
taking and  business.  It  is  not  a  mere  division  of  a  capital 
stock  jointly  purchased,  but  of  a  capital  stock  in  new  pro- 
ceeds or  products.* 

§  28.  Doctrine  of  Pufendorf.  The  like  distinction  is  recog- 
nized and  maintained  by  foreign  jurists.  Pufendorf  says: 
**  Upon  breaking  up  of  paii;nership,  if  each  party  only  con- 
tributed money,  it  is  plain,  upon  a  division,  that  each  must 
receive  according  to  his  contribution.  But  if  both  money 
and  labor  were  contributed,  it  must  be  considered  after  what 
manner  the  contribution  or  collection  was  made ;  for  when 
labor  is  contributed  on  one  side,  and  only  the  use  of  money 
on  the  other,  he  who  contributed  the  money  does  not  admit 
the  other  to  ia.  "share  in  the  principal,  but  only  to  his  propor- 
tion of  the  gain  that  might  be  made  of  the  money  and  labor 

1  Meyer  v.  Sharpe,  5  Taunt.  74;  «  Reid  v.  Hollinshead,  4  B.  &  C. 

Smith  ».  Watson,  2  B.  &  C.  401;  867;  CoU.  on  P.  B.  2,  c.  1,  §  2,  pp. 

Coll.  on  P.  B.  2,  c.  1,  §  2,  pp.  107-  112,  113,  2d  ed.;  Ex  parte  Gellar,  1 

112,  2d  ed.;  Hesketh  v.  Blanchard,  Rose,  297;  [Sould  ».  Hayward,  1 

4  East,  144;  Ex  parte  Hamper,  17  Cal.  345;  Sima  v,  WiDing,  8  S.  &  R. 

Yes.  403;  Mair  v.  Glennie,  4  M.  &  103]. 

S.  240;    [explained  in  Stocker  v,  •  Musieri;.  Trumpbour, 5  Wend. 

Brockelbank,  3  Macn.  &  G.  250;  5  274;  Everitt  v.  Chapman,  6  Conn. 

Eng.  L.  &  Eq.  67] ;  Hall  v,  Leigh,  847 ;    [Wadsworth  v.  Manning,  4 

8  Cranch,  50;  [Clement  v.  Hadlock,  Md.  59];  3  Kent,  24,  25.     [But  see 

13  N.  H.  185].  Hitchings  v.  Ellis,  12  Gray,  449.] 
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joined  together.  And  in  this  case,  as  he  that  contributed 
only  labor  has  no  title  to  any  part  of  the  money,  when  they 
break  off  partnership,  so  the  other  alone,  as  owner,  is  con* 
cerued  in  the  risk  that  the  money  is  exposed  to ;  and  in  such 
a  partnership  as  this,  not  the  money  itself,  but  the  risk  that 
it  runs,  and  the  gain  that  may  be  probably  expected  from  it, 
is  compared  with  the  labor."  ^  He  afterwards  adds :  ^^  But 
sometimes  the  labor  and  money  are  so  interwoven  together, 
as  to  give  him  that  contributed  only  his  labor,  a  share  even 
in  the  principal ;  the  labor  of  the  one,  and  the  money  of  the 
other,  being  in  a  manner  united  into  one  mass.  As  when  one 
lays  out  his  money  upon  unwrought  commodities,  and  an- 
other spends  his  labor  in  working  them  up,  and  managing 
them.  Thus,  if  I  give  a  weaver  £100  to  buy  wool,  and  he 
makes  cloth  of  it,  computing  his  labor  at  £100,  it  is  manifest 
that  here  both  of  us  have  an  equal  interest  in  the  cloth  ;  and, 
when  it  is  sold,  the  money  must  be  equally  divided.  Nor 
ought  I  to  subti-act  the  money  that  I  contributed  at  first,  and 
then  divide  the  remainder  with  him."  ' 

§  29.  Doctrine  of  Pothier  and  of  the  Roman  Law.  The  like 
distinction  is  asserted  by  Pothier.  "  When  "  (says  he)  "  two 
persons  contract  a  partnership  between  themselves,  to  sell  in 
common  certain  goods,  which  belong  to  one  of  them,  and  to 
share  the  proceeds,  it  is  necessary  carefully  to  examine  what 
is  their  intention.  If  the  intention  is  to  put  the  very  goods 
into  partnership,  the  partnership  will  extend  to  the  same ; 
and  if  a  part  of  the  goods  perish  before  the  sale  proposed  by 
the  parties  is  made,  the  loss  will  be  borne  as  a  common  loss. 
But,  if  the  intention  is  to  put  into  partnership,  not  the  goods 
themselves,  but  the  price  which  shall  be  obtained  therefor, 
the  entire  loss  will  fall  upon  the  partner  to  whom  the  goods 
belonged."  *  And  Pothier  adds  that  the  like  rule  will  apply 
to  the  case  of  two  merchants  who  are  associated  for  the  sale 
of  merchandise  which  each  of  them  has  in  his  own  shop.  It 
will  depend  upon  the  nature  of  their  agreement,  as  to  the 
goods  being  brought  into  partnership,  or  only  the  proceeds, 

1  Puf .  B.  5,  c.  8,  §  2,  by  Kennet,  «  Puf .  B.  5,  c.  8,  §  2,  by  Kennet, 
and  Barbeyrac'a  note.  and  Barbeyrac's  note. 

*  Poth.  de  Soc.  n.  54. 
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when  sold,  whether,  if  a  loss  takes  place,  it  is  to  be  borne  by 
both  as  a  common  loss,  or  by  the  original  owner  only.^  The 
Roman  law  was  equally  direct  and  expressive.  ^^  Cum  tres 
equos  haberes,  et  ego  unum,  societatem  coimus,  ut,  accepto 
equo  meo,  quadrigam  veuderes,  et  ex  pretio  quartam  roihi 
redderes.  Si  igiCur  ante  venditionem  equus  meus  mortuus 
sit,  non  putare  se,  Celsus  ait,  societatem  manere,  nee  ex  pre- 
tio equorum  tuorum  partem  deberi ;  nee  enim  habendad  quad- 
rigae, sed  vendendffi  coitam  societatem.  Ceterum,  si  id  actum 
dicatur  ut  quadriga  fieret,  eaque  communicaretur,  tuque  in 
ea  tres  partes  haberes,  ego  quartam,  non  dubie  adhuc  socii 
sumus."  2  We  here  see  the  distinction  clearly  laid  down  be- 
tween a  partnerahip  in  the  capital  stock,  and  a  partnei-ship  in 
the  profits  or  losses  arising  from  the  sale.  Ulpian  also  says : 
^^  Coiri  societatem  et  simpliciter  licet ;  et  si  non  fuerit  distinc- 
tum,  videtur  coita  esse  universorum,  qu8a  ex  qussstu  veniunt ; 
hoc  est,  si  quod  lucrum  ex  emptione,  venditione,  locatione, 
conductione,  descendit.*' ^  Vinnius  has  put  the  same  dis- 
tinction in  a  clear  light :  ^^  Possunt  igitur  duo  societatem  sic 
coire,  ut  unus  pecuniam  conferat,  unde  merces  emantur  et 
negotiatio  exerceatur ;  alter  operam  duntaxat,  qui  proficisca- 
tur  ad  merces  emendas,  emat  et  vendat,  ut  sic  delude  lucrum 
commune  sit.  Ceterum  hsBc  coUatio  non  uno  modo  fit ;  nam 
aut  opera  confertur  cum  solo  pecuniae  usu,  quo  casu  sors 
domino  perit,  et  si  salva  est,  domino  salva  est;  aut  opera 
confertur  cum  ipso  dominio  pecuniae,  quo  casu  qui  operam 
impendit,  particeps  fit  sortis.  In  prima  specie  comparatur 
cum  opera  non  sors,  sed  periculum  amittendae  sortis,  et  lucrum, 
quod  ex  ea  probabiliter  sperari  poterat.  In  altera  operas  pre- 
tium  habetur,  quasi  sorti  adjectum,  et  pro  eo,  quod  valet,  in 
ipsa  sorte  partem  habet,  qui  operam  praestat.'*  ^ 

1  Ibid.  •  D.  17,  2,  7;  Poth.  Pand.  17,  2, 

«  D.  17,  2,  58;  Id.  17,  2,  68,  1;  n.  20;  Domat,  1,  8,  8,  art.  2. 

Poth.  Pand.  17,  2,  u.  22 ;  Domat,  1,        *  Yinn.  ad  Inst.  8,  26,  2,  n.  8, 

8,  4,  art.  14;  Coll.  on  P.  B.  1,  c.  2,  p.  607. 

§  2,  p.  109,  2d  ed. 
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CHAPTER   IV. 

PABTNEBSHIP  AS  TO  THIRD  PERSONS.* 

§  80.  Community  of  Property  does  not  in  itself  constitute  a 
Partnership,  In  considering  the  question  when  and  under 
what  circumstances  a  partnership  may  exist  as  to  third  per- 
sons, although  not  between  the  parties  themselves,  we  are 
led  to  the  remark  that  there  may  be  a  community  of  inter- 
est in  property  without  any  community  in  the  profits  there- 
of, as  well  as  a  community  of  interest  in  the  profits  without 
any  community  in  the  property  out  of  which  they  are  to 
arise.*  The  absence  of  both  ingredients  is  necessarily  de- 
cisive that  no  real  partnership  exists.  But  a  nice  and  diffi- 
cult question  may  arise,  and,  indeed,  often  does  arise,  —  when 
and  under  what  circumstances,  notwithstanding  the  absence 
of  one  of  these  ingredients,  the  presence  of  the  other  will 
still  be  deemed  to  create  a  partnership  between  the  parties 
themselves  ;<^  or,  if  not  between  themselves,  yet  it  will  be 


^  [In  this  chapter,  notwithstand- 
ing its  title,  the  author  treats  not 
only  of  cases  in  which  persons  are 
partners  as  to  third  parties,  but  also 
discusses  largely  the  cases  in  wliich 
they  are  partners  inter  sese."] 

^  [That  a  partnership  may  exist 
without  community  in  property,  see 
§27.] 

*  {The  question,  whether  an 
agreement  creates  a  partnership  be- 
tween the  parties  thereto,  irrespec- 
tive of  their  relations  to  third  per- 
sons, depends  upon  the  i*eal  meaning 
of  the  parties  as  expressed  in  the 
agreement  itself.  Lind.  on  P.  4th 
ed.  18  ;  Roes  v.  Parkyns,  L.  R.  20 
£q.  831 ;  Ex  parte  Tennant,  6  Ch.  D. 


303:  25  W.  R.  854;  Shaw  v.  Gait, 
16  Ir.  Com.  Law,  357 ;  Clement  v, 
Hadlock,  13  N.  H.  185;  Ratzer  v. 
Ratzer,  1  Stewart  (N.  J.),  136;  Os- 
brey  r.  Reiraer,  51  N.  Y.  630;  Chap- 
man V.  Eames,  67  Me.  452.  Where 
a  community  of  profit  and  loss  is 
stipulated  for,  a  partnership  is  cre- 
ated in  every  case.  I  [Green  v.  Bees- 
ley,  2  Bing.  N.  C.  108;  Brett  v, 
Beckwith,  3  Jur.  n.  s.  31;  |McGill 
V.  Dowdle,  33  Ark.  311;  Clark  v. 
Gridley,  49  Cal.  105;  Harris  v.  Hil- 
legass,  54  Cal.  463  ;  Plunkett  v. 
Dillon,  4  Houst.  (Del.)  338;  Martin 
V.  Tidwell,  36  Ga.  332;  Holifield  v. 
White,  52  Ga.  567;  Grant  t\  Hyatt, 
22   La.    Ann.   411;     Ruckman   v. 
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deemed  to  exist  as  to  third  persons.^    It  may  be  laid  down, 


Decker,  8  C.  E.  Green,  283;  Ontario 
Bank  v,  Hennessey,  48  N.  Y.  545; 
March  v,   Russell,   66  N.  Y.  288; 
Smith  V.  Small,  54  Barb.  223;  Na- 
tional Union  Bank  of  Watertown  v, 
Landon,  66  Barb.  189;  Falkuer  v. 
Hunt,  73  N.  C.  571 ;  Sprout  v.  Crow- 
ley, 30  Wis.  187;  Gilbank   v.  Ste- 
phenson,   31   Wis.    592;    Kuhn  r. 
Newman,  49   Iowa,   424;    Beaui-e- 
gard  0.  Case,  91  U.  S.  134.    Even 
where  the    parties   have  expressly 
stipulated  that  there  should  be  no 
partnership.     Ex  parte  Delhasse,  7 
Ch.  D.  511;  8.  c.  38  L.  T.  (n.  s.) 
106;  26  W.  R.  338;  47  L.  J.  Bankr. 
65;  Moore  v.  Davis,  11  Ch.  D.  261; 
8.  c. ;  27  W.  R.  335.     Mr.  Justice 
Liudley  says  he  **is  not  aware  of 
any  case  in  which  persons  who  have 
agreed  to  share  profit  and  loss  have 
been    held    not    to    be    partners." 
Lind.    on    P.    4th    ed.     18.}      In 
Duryea  t;.  Whitcomb,  31  Vt.  895, 
an  agreement  to  jointly  own  prop- 
erty and  to  share  in  the  profit  and 
loss  of  the  business  was  held  to  be 
by  necessary  legal  construction  an 
agreement  for  partuerahip,  though 
nothing    was  said    by  the   parties 
about  a   partnership,    and   though 
they  were  not  aware  that  the  legal 
effect  of  the  agreement  was  to  cre- 
ate one.     See  Meyers  v.  Field,  37 
Mo.   434.      The  only  case  in   the 
supreme  court  of  any  of  the  Unit- 
ed  States,   in  which  such  persons 
seem    held    not    to    be     partners, 
is  Dwinel  v.    Stone,   30  Me.  384. 
There    persons    who  shared  profit 
and  loss  were  held  not  to  be  part- 
ners, for  the  reason  that  they  had 
no  community  of    iuterest  in  the 
property,  a  reason  not  supported  by 


the  weight  of  authority:  see  §  27. 
The  facts  in  Dwinel  v.  Stone  are 
not  fully  disclosed,  and  it  is  possi- 
ble that  the  agreement  to  share 
profit  and  loss  was  really  an  agree- 
ment to  share  gross  returns,  as  Mr. 
Justice  Lindley  suggests  to  have 
been  the  case  in  Mair  t;.  Glennie,  4 
M.  &  S.  240;  if  this  was  so,  the  $le- 
cbion  that  no  partnership  existed 
was  in  accordance  with  the  current 
of  authority;  vide  infra. 

Though  nothing  be  said  about 
losses,  yet  an  agreement  to  share 
profits  is  presumptively  an  agree- 
ment to  share  losses  also,  and  there- 
fore constitutes  a  partnership. 
Ilodgman  r.  Smith,  13  Barb.  302; 
Cox  V,  Delano,  3  Dev.  89 ;  Perry  v. 
Butt,  14  Ga.  699 ;  Miller  v.  Hughes, 
1  A.  K.  Marsh.  181;  jLind.  on  P. 
4th  ed.  19 ;  Pooley  v.  Driver,  5  Ch. 
D.  458;  Noyes  v.  Cushman,  25  Vt. 
390;  Penniman  v.  Munson,  26  Yt. 
164;  Brigham  v.  Dana,  29  Vt.  1; 
Tyler  v.  Scott,  45  Vt.  261;  Styles  r. 
Shanks,  46  Vt.  612;  Wood  v.  Beath, 
23  Wis.  254;  Munro  v.  Whitman,  8 
Hun,  553;  Emanuel  ».  Draughn,  14 
Ala.  303;  Buttei-field  i;.  Beardsley, 

28  Mich.  412;   Whipple  w.  Parker, 

29  Mich.  369;  Duff  v.  Maguire,  99 
Mass.  300;  Hoadley  v.  County  Com- 
missioners, 105  Mass.  519;  Whit- 
man i;.  Porter,  107  Mass.  522.  See 
also  Elliott  V.  Gustin,  40  Iowa,  709; 
Heise  t^  Barth,  40  Md.  259;  Lengle 
V.  Smith,  48  Mo.  276;  Lewisv.  Wil- 
kins,  Phillips's  Eq.  (N.  C.)  303; 
Machinists'  National  Bank  v.  Dean, 
124  Mass.  81 ;  Tibbatts  v.  Tibbatts, 
6  McLean,  80.  But  see  Ruddick  v, 
Otis,  33  Iowa,  402 ;  Bau  v.  Boyle, 
5  Bush  (Ky.),  253;  Bowas  v,  Pio- 


»  See  Gibson  v.  Lupton,  9  Bing.  270;   Hazard  v.   Hazard,   1  Story, 

297;    Post  0.    Kiraberly,   9  Johns.  371.     See  1  Sm.  Lead.  Cas.  504,  &c., 

470;   Geddes  ».  Wallace,  2  Bligh,  2d  ed.,  note  to  Waugh  i?.  Carver. 
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as  a  general  rule,  that  in  all  such  eases  no  partnership  will  be 
created  between  the  parties  themselves,  if  it  would  be  con- 
trary to  their  real  intentions  and  objects*  And  none  will  be 
created  between  themselves  and  third  persons,  if  the  whole 
transactions  are  clearly  susceptible  of  a  different  interpreta- 
tion, or  exclude  some  of  the  essential  ingredients  of  partner- 
ship.^   Thus,  for  example,  as  has  been  already  intimated,  if 

neer  Tow  Line,  2  Sawyer,  21 ;  Beck-  by  agents;  4.  Sharing  by  seamen 
with  f.  Talbot,  2  Col.  639,  where  and  masters  of  vessels;  5.  Sharing 
the  presumption  that  losses  were  to  by  landlords ;  6.  Sharing  by  manu- 
be  shared  was  in  effect  rebutted;  facturers  of  goods;  7.  Sharing  by 
and  see  Pooley  v.  Driver,  8upra\.  carriers  (classes  2-7  are  considered 
Even  though  indemnity  against  in  §§40-47,  58  a);  8.  Sharing  by 
losses  is  stipulated  for,  yet  prima  lenders  and  annuitants  (see  §§  66- 
facie  an  agreement  to  share  profits  69) ;  9.  Sharing  by  creditors,  trus- 
is  an  agreement  for  partnership,  tees,  &c.  (See  §  70.)  See  further 
jLind.  onP.  4thed.  22;  Robbinsv.  on  the  subject,  §§  146-151.  }No 
Laswell,  27  111.  365.  See  Pooley  v.  partnership  inter  sese  is  created  by  a 
Driver,  sttpra.]  To  determine  mere  execlitory  agreement  to  form 
whether  the  intention  was  to  create  a  partnership.  McClean  v,  Kennard, 
a  partnership  or  not,  the  fact  whether  L.  R.  9  CH.  336 ;  Re  Hall,  15  Ir.  Ch. 
a  community  of  property  has  or  has  287;  Johnston  o,  Eichelberger,  13 
not  been  created  is  strong,  though  Fla.  230;  E(oyle  r.  Bailey,  75  111. 
not  conclusive,  evidence.  Julio  v.  418;  Whitehill  ».  Shickle,  43  Mo. 
Ingalls,  1  All.  41 ;  Ellsworth  u.  Pom-  537;  Lucas  v.  Cole,  57  Mo.  143; 
eroy,  26  Ind.  158;  (Lind.  on  P.  4th  Haskins  v.  Burr,  100  Mass.  48; 
ed.  21.  There  can  be  no  partnership  Hedge's  Appeal,  63  Penn.  St.  278. 
inter  sese  where  there  is  no  commun-  See  Metcalf  v.  Redmon,  43  111.  264; 
ion  of  profits.  Chisholm  r.  Cowles,  42  Baldwin  v.  Burrows,  47  N.  Y.  199; 
Ala.  179;  Mellettt;.  Holt, 60 Me.  169;  Irwin  ».  Bidwell,  72  Penn.  St.  244; 
Biff  V.  Brazill,  27  Iowa,  131;  Trei-  Beckford  v.  Hill,  124  Mass.  588.  | 
ber  V,  Lanahan,  23  Md.  116;  Jones  As  persons  who  are  partners  inter 
V.  Howard,  53  Miss.  707 ;  Maclay  v.  sese  are  liable  as  partners  to  third 
Freeman,  48  Mo.  234.  See  Stollen-  persons,  cases  in  which  persons  have 
werck  v.  Thacher,  115  Mass.  224;  been  held  not  liable  as  partners  to 
Moorer.Walton,9N.  BR.  402.  And  third  persons  wre  a  fortiori  authori- 
see  postj  second  note  from  this.  But  ties  to  show  that  they  were  not  part- 
see  Grant  v.  Hardy,  33  Wis.  668).  ners  inter  sese.  Cases  in  which 
Persons  may  not  be  partners  al-  persons  who  are  not  partners  inter 
though  they  call  themselves  so.  sese  have  yet  been  held  liable  as  such 
Radcliffe  v.  Rush  worth,  33  Bear,  to  third  persons  will  be  considered 
484;  Oliver  o.  Gray,  4  Ark.  425.  infra,  note  to  §  49.] 

The  chief  classes  of  cases  in  which         *  [This  rule  of  the  author  is  dis- 

sharing  in  profits  has  been  held  not  approved    by  Mr.   Justice  Bell   in 

to  make  persons  partners  inter  sese  Bromley  v.  Elliot,  38  N.  H.  287, 

are — 1.    Sharing  in  gross  returns  806,  **as  laid  down  by  a  plausible 

(see  §  34) ;  2.  Sharing  in  joint  ship-  writer,  but  often  superficial  think- 

ments  and  purchases;    3.  Sharing  er."]     ]In  Cooley  v.  Broad,  29  La. 
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two  persons  should  agree  to  purchase  goods  on  joint  account 
in  certain  proportions,  without  any  intention  to  sell  them  on 
joint  account,  or  to  be  jointly  concerned  in  the  future  sale, 
this  will  give  them  a  community  of  interest  in  the  property, 
when  purchased,  but  will  not  make  them  partners ;  and  they 
will  be  joint  tenants  or  tenants  in  common  thereof,  according 
to  circumstances.^  And  it  will  make  no  difference,  whether 
the  purchase  is  made  in  their  joint  names,  or  in  the  name  of 
one  of  them,  or  through  the  instrumentality  of  an  agent.^  In 
cases  of  this  sort  one  essential  ingredient,  that  of  a  commun- 
ion of  profit  and  loss,  is  wanting.*  Upon  similar  principles, 
if  two  persons  agree  to  do  a  particular  piece  of  work,  but  the 
money  received  for  the  work  is  not  to  be  employed  on  their 
joint  account,  or  for  their  joint  benefit,  the  persons  so  con- 


Ann.  345f  it  was  held  that  sharing 
profit  and  loss,  and  community  in 
the  property,  created  a  liability  as 
a  pfi^i;ner  as  to  third  persons,  even 
though  it  was  specially  stipulated 
between  the  parties  that  they  should 
not  be  partners,  and  notwithstand- 
ing any  arrangement  as  to  the  pay- 
ment of  debts  that  they  might  have 
made  inter  sese,  \ 

1  Antey  §  3;  3  Kent,  25,  26; 
Coope  r.  Eyre,  1  H.  Bl.  37 ;  Grow  on 
P.  c.  1,  pp.  10,  11,  3d  ed. ;  Id.  c.  4, 
pp.  153, 154;  Smith  ».  Watson,  2  B. 
&  C.  401;  Harding  v,  Foxcroft,  6 
Greenl.  76;  Jackson  v,  Robinson,  3 
Ma«on,  138;  {Quackenbush  v.  Saw- 
yer, 54  Cal.  439 1 .  [So  a  joint  pur- 
chase of  land.  Sikes  t?.  Work,  6  Gray, 
433;  Munson  v.  Sears,  12  Iowa,  172; 
jLetorey  v.  Forstall,  27  La.  Ann. 
83.  See  Steward  ».  Blakeway,  L.  R. 
6  Eq.  479 ;  and  L.  R.  4  Ch.  603  ( .  Ten- 
ants in  common  of  a  race-horse,  who 
share  his  winnings  and  divide  the 
expenses  of  his  keep,  are  not  part- 
ners in  the  horse.  French  ».  Sty- 
ring,  2  C.  B.  N.  8.  357.  See  Oliver 
».  Gray,  4  Ark.  425]  ;  \  Lind.  on 
P.  4th  ed.  58-69.  Mere  joint  own- 
ers of  a  steamboat  are  not  liable 

^6 


as  partners.  Adams  v.  Carroll,  85 
Fenn.  St.  209;  Ward  v,  Bodeman, 
1  Mo.  App.  272;  ante^  §  3.  Nor  is 
the  simple  fact  that  persons  are  co- 
tenants  in  land  enough  to  warraut 
the  presumption  that  they  are  liable 
as  partners  to  third  persons.  Thurs- 
ton V,  Horton,  16  Gray,  274.  So  an 
association,  each  member  of  which 
agrees  in  writing  to  pay  the  sum 
subscribed  by  him  for  building  a 
meeting-house,  which,  when  com- 
plete, was  to  be  the  property  of  the 
subscribers  in  proportion  to  the 
amount  paid  by  each,  does  not  cre- 
ate a  partnership  inter  sese.  Wood- 
ward V.  Cowing,  41  Me.  9.  And  see 
ante,  second  note  from  this.} 

*  3  Kent,  25,  26 ;  Hoare  r. 
Dawes,  Doug.  371 ,  Coope  v.  Eyre, 
1  H.  Bl.  37;  Post  v.  Kimberly,  9 
Johns.  470;  Holmes  v.  Unit.  Ins. 
Co.,  2  Johns.  Cas.  329;  Harding  v, 
Foxcroft,  6  Greenl.  76. 

«  Coope  V,  Eyre,  1  H.  Bl.  37; 
Gow  on  P.  c.  1,  p.  10,  3d  ed. ;  Coll. 
on  P.  B.  1,  c.  1,  §  1,  pp.  11-15,  2d 
ed. ;  Gibson  v.  Lupton,  9  Bing.  297. 
[A  club  is  not  a  partnership.  See 
§  144.  See  also  Austin  v,  Thomson, 
45  N.  H.  118.] 
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tracting  are  not  partners,  but  merely  joint  contractors.^  So, 
if  two  joint  owners  of  merchandise  should  consign  it  to  the 
same  consignee  for  sale,  informing  him  that  each  owns  a 
moiety  thereof,  and  should  give  him  separate  and  distinct  in- 
structions, each  for  his  own  share,  as  to  the  sales  and  returns, 
they  would  not  be  partners  in  the  adventure ;  but  each 
would  be  deemed  entitled  to  a  separate  account,  and  a  sep- 
arate action  against  the  consignee,  if  he  should  disobey  his 
own  orders.* 

§  31.  Where  Uommunity  of  Property  may  comtttute  a 
Partnership.  But  cases  may  nevertheless  occur  where  a  com- 
munity of  interest  in  the  property  may  draw  after  it  the 
establishment  of  a  partnei*ship  between  the  parties,  although 
a  sale  of  the  property  for  the  joint  profit  may  not  be  contem- 
plated by  the  parties.  Thus,  as  in  the  example  already  sug- 
gested, if  two  persons  should  agree  together  to  furnish  an 
equal  quantity  of  materials  to  manufacture  articles  of  a  par- 
ticular description,  and  to  employ  their  mutual  skill,  labor, 
and  services  in  manufacturing  the  articles ;  and  then  the 
articles  were  to  be  equally  divided  between  them,  and  sold 
by  each  on  his  separate  account,  there  a  partnership  in  the 
property  and  manufactured  articles  would  be  deemed  to 
exist.* 

§  32.  Community  of  Profits  does  not  of  itself  constitute  a 
Partnership.  On  the  other  hand,  there  may  be  a  community 
of  interest  in  the  profits  between  the  parties,  without  any 
community  of  interest  in  the  property  itself.  But  this  par- 
ticipation in  the  profits  will  not  (as  we  have  seen  *)  create  a 


»  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp. 
15,  16,  2d  ed.;  FiDckle  v,  Staoey, 
Sel.  Ca.  9;  [Dwinel  v.  Stone,  dO 
Me.  884]. 

«  Hall  ».  Leigh,  8  Cranch,  60; 
Jackson  v.  Robinson,  8  Mason,  188. 

»  Antty  §  27;  Musier  ».  Trump- 
bour,  5  Wend.  274;  Everitt ».  Chap- 
man, 6  Conn.  847 ;  Bond  v,  Pittard, 
8  M.  &  W.  857 ;  8  Kent,  24-26.  See 
also  Jordan  v,  Wilkins,  8  Wash.  C. 
C.  110;  {Farmers' Ins.  Co.  v.  Boss, 
29  Ohio  St.  429 1 . 


*  Anity  §§  27, 28;  Hazard  v.  Haz- 
ard, 1  Story,  871.  In  this  case  the 
court  said:  **Now,  upon  the  point 
whether  there  was  a  partnership  or 
not  between  these  parties  in  the 
factory  business,  under  the  agree- 
ment, it  is  necessary  to  take  notice  of 
a  well-known  distinction  between 
cases,  where,  as  to  third  persons, 
there  is  held  to  be  a  partnership,  and 
cases  where  there  is  a  partnership  be- 
tween the  parties  themselves.  The 
former  may  arise  between  the  par- 

47 


§  82                                        PABTNBBSHIP.  [CHAP,  IV. 

partnership  between  the  parties  themselves,  as  to  the  prop- 
ties  by  mere  operation  of  law  against  ners  in  the  business ;  nor  that  Ben- 
the  intention  of  the  parties ;  where-  jamin  Hazard  is  to  pay  any  part  of 
as  the  latter  exists  only  when  sucli  the  losses.  But  language  is  used 
is  the  actual  intention  of  the  parties,  from  which,  I  think,  it  may  fairly 
Thus,  if  A.  and  B.  should  agree  to  be  inferred,  as  the  fuU  understand- 
carry  on  any  business  for  their  joint  ing  of  the  parties,  that  the  whole 
profit,  and  to  divide  the  profits  capital  stock  was  to  be  held  by  T. 
equally  between  them,  but  B.  should  R.  Hazard,  as  his  sole  and  exclusive 
bear  ail  the  losses,  and  should  agree  property,  and  that  the  stock  was  to 
that  there  should  be  no  partnership  be  furnished  by  him,  and  the  pro- 
bet  ween  them;  as  to  third  persons  ceeds  thei*eof  were  to  be  delivered 
dealing  with  the  firm,  they  would  and  sold  by  him,  and  charged  to 
be  held  partners,  although  inter  sese  him,  as  his  individual  property,  and 
they  would  be  held  not  to  be  part-  debts  and  credits.  Now,  if  this  be 
ners.  This  distinction  is  often  taken  so,  there  is  no  pretence  to  say  that 
in  the  authorities.  It  was  very  fully  the  parties  intended  a  paiinership. 
discussed  and  recognized  in  Waugh  A  mere  participation  in  the  profits 
V.  Carver,  2  H.  Bl.  235;  Cheap  v.  will  not  make  the  parties  partners 
Cramond,  4  B.  &  Aid.  663 ;  Peacock  inter  sese,  whatever  it  may  do  as  to 
V,  Peacock,  16  Yes.  49 ;  Ex  parte  third  persons,  unless  they  so  intend 
Hamper,  17  Yes*  403;  Ex  parte  it.  If  A.  agrees  to  give  B.  one 
Hodgkinson,  19  Ves.  291 ;  Ex  parte  third  of  the  profits  of  a  particular 
Langdale,  18  Yes.  300;  Tench  9.  transaction  in  business,  for  his  labor 
Roberts,  6  Madd.  145,  note;  Hes-  and  services  therein,  that  may  make 
keth  V.  Blanchard,  4  East,  144 ;  both  liable  to  third  persons  as  part^ 
Muzzy  V.  Whitney,  10  Johns.  226;  ners;  but  not  as  between  themselves. 
Dob  V,  Halsey,  16  Johns.  34.  The  This  was  the  very  point  adjudged  in 
question  before  us  is  not  as  to  the  Hesketh  v.  Blanchard,  4  East,  144, 
liability  to  third  persons,  but  it  is  where  Lord  Ellenborough  said: 
solely  whether  between  themselves  *  The  distinction  taken  in  Waugh  r. 
the  agreement  ^as  intended  to  ere-  Carver  and  others  applies  to  this 
ate,  and  did  create,  a  partnership.  I  case.  Quoad  third  persons  it  was  a 
have  looked  over  the  agreement  care-  partnership,  for  the  plaintiff  was  to 
fully,  and  my  opinion  is  that  no  share  half  the  profits.  But  as  be- 
partnership  whatsoever  was  intend-  twecn  themselves  it  was  only  an 
ed  between  the  parties;  but  that  agreement  for  so  much,  as  a  corn- 
Benjamin  Hazard  was  to  be  em-  pensation  for  the  plaintiff  *s  trouble, 
ployed  as  a  mere  superintendent,  and  for  lending  R.  his  credit.*  The 
and  not  as  a  partner,  and  was  to  be  same  doctrine  was  fully  recognized 
paid  the  stipulated  portion  of  the  in  Muzzy  v.  Whitney,  10  Johns, 
profits  for  his  services  as  superin-  226.  It  is  not  necessary,  in  the 
tendent«  This,  it  is  said  in  the  present  case,  to  decide  whether  Ben- 
agreement,  was  to  be  the  sole  re-  jamin  Hazard  was,  under  the  agiee- 
ward  for  his  services;  and,  if  there  ment,  a  partner  as  to  third  persons, 
were  no  profits,  then  he  was  to  sub-  That  question  may  be  left  for  deci- 
mit  to  lose  the  value  of  his  services,  sion  until  it  shall  properly  arise  in 
It  is  not  anywhere  said  in  the  agree-  judgment.  And  before  it  is  decid- 
ment  that  tlie  parties  are  to  be  part-  ed  it  might  be  necessary  to  exam- 
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erty,  as  well  as  the  profits,  contrary  to  their  intentions.*  Nor 
will  it  necessarily  create  such  a  partnership  in  all  cases,  as  to 
third  persons.  The  various  cases  in  which  a  partnership 
may  exist  as  to  third  pei-sons,  although  not  between  the  par- 
ties themselves,  will  presently  come  under  our  consideration  ;  * 
and  therefore  what  is  here  said  will  principally  respect  the 
question  when  no  partnership  is  created  either  way.  Thus, 
if  a  party  has  no  interest  whatsoever  in  the  capital  stock, 
and  as  between  himself  and  the  other  parties  has  also  no 
rights  as  a  partner,  or  no  mutuality  of  powers  and  duties, 
but  is  simply  employed  as  an  agent,  and  is  to  receive  either  a 
given  sum  out  of  the  profits,  or  a  proportion  of  the  profits, 
or  a  residuum  of  the  profits  beyond  a  certain  sum,  as  a  com- 
pensation for  his  labor  and  services,  as  agent  of  the  concern, 
and  not  otherwise  ;  he  will  not  be  deemed  a  partner  in  the 
concern  from  that  fact  alone  ;  not  a  partner  with  the  others 
inter  $e8e^  for  that  would  be  contrary  to  their  intentions  and 
objects ;  ^  nor  as  to  third  persons,   because  the   transaction 

ine  a  very  nice  and  curious  class  of  Wish  v.  Small,  Id.  note;  Benjamin 
cases,  standing,  ceii)ain1y,  upon  a  t;.  Porteus,  2  II.  Bl.  590;  Wilkinson 
very  thin  distinction,  if  it  is  a  v.  Frasier,  4  Esp.  182;  and  Mair  v, 
clearly  discernible  distinction,  be-  Glennie,  4  M.  &  S.  240,  244.  My 
tween  cases  of  partnership  as  to  judgment  is  that  in  the  present  case 
third  persons,  and  cases  of  mere  the  parties  never  intended  any  part- 
agency,  where  the  remuneration  is  nership  in  the  capital  stock,  but  a 
to  be  by  a  portion  of  the  profits. .  mere  participation  of  interest  in  the 
This  distinction  is  alluded  to  by  profits;  and  that  the  one  third  or 
Lord  Eldon  in  Ex  parte  Hamper,  one  fourth  of  the  profits,  allowed  by 
17  Yes.  403,  and  by  Lord  Chief  the  agreement  to  Benjamin  Hazard, 
Justice  Abbott  in  Cheap  v.  Cra-  wasmerely  amodeof  payinghim,  as 
mond,  4  B.  &  Aid.  663,  670.  In  the  agent,  for  his  superintendency  of  the 
latter  case  the  Chief  Justice  said:  factories." 

*  Such  an  agreement  is  perfectly  dis-  ^  Wish  v.  Small,  1  Camp.  331, 
tinct  from  the  cases,  put  in  the  ar-  note;  Dry  v,  Boswell,  1  Camp.  329, 
gument  before  us,  of  remuneration  330;  Mair  v,  Glennie,  4  M.  &  S. 
made  to  a  traveller,  or  other  clerk  or  240 ;  [explained  in  Stocker  v.  Brock- 
agent  (in  proportion  to  the  profits),  elbank,  3  Macn.  &  6.  250,  5  Eng. 
by  a  portion  of  the  sums  received  by  Law  &  Eq.  67;  Clement  r.  Hadlock, 
the  master  or  principal,  in  lieu  of  a  13  N.  H.  185];  poel^  §§  41,  42. 
fixed  salary,  which  is  only  a  mode  *  Postj  §§  53-70. 
of  payment  adopted  to  increase  or  *  Gow  on  P.  c.  1,  pp.  10,  11; 
secure  exertion . '  It  was  also  acted  Geddes  t;.  Wallace,  2  Bligh,  270 ;  Ben- 
upon  in  Muzzy  v,  Whitney,  10  Johns,  jamin  t7.  Porteus,  2  H.  Bl.  590;  Dry 
226;  Dry  v.  Boswell,  1  Camp.  329;  t;.  Boswell,  1  Camp.  329,  330;.  Wish 
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admits  of  a  different  interpretation,  and  may  justly  be 
deemed  a  mere  mode  of  ascertaining  and  paying  the  com- 
pensation of  an  agent,  as  in  a  naked  case  of  agency.  In 
such  a  case  it  may  be  properly  enough  said  that  the  agent  is 
entitled  to  a  share  or  portion  in  the  profits,  liquidated  or  un- 
liquidated, and  therefore  that  he  has,  in  a  certain  sense,  a 
community  of  interest  therein,  with  the  actual  partners.  But  . 
he  does  not  participate  therein  as  an  owner  jt^ro  tanto^  or  as 
possessed  thereof  per  my  et  per  tout^  or  as  clothed  with  the 
rights  and  powers  and  duties  of  a  partner.  He  has  only  a 
limited  interest  therein,  either  as  entitled  to  a  fixed  sum,  to 
be  paid  out  of  the  profits,  or  as  entitled  to  a  lien  thereon,  or 
as  possessed  of  an  undivided  poi*tion  thereof  as  a  tenant  in 
common. 

§  33.  .  Where  Participation  in  the  Profits  makes  one  a  Part* 
ner.  The  distinction  between  the  cases  where  a  participation 
in  the  profits  will  make  a  man  liable  to  third  persons,  as  a 
partner,  or  not,  is  sometimes  laid  down  by  elementary  writers 
in  different  language.  Thus  it  has  been  said  by  a  learned 
writer  :  '*  A  distinction,  however,  prevails  between  an  inter- 
est in  the  profits  themselves,  as  profits^  and  the  payment  of  a 
given  sum  of  money  in  proportion  to  a  given  quantum  of  the 
profits,  as  the  reward  of,  and  as  a  compensation  for,  labor  and 
services."  ^  Another  learned  writer  has  expressed  himself  in 
the  following  terms :  "  In  order  to  constitute  a  communion 
of  profit  between  the  parties,  the  interest  in  the  profit  must 
be  mutual ;  that  is,  each  person  must  have  a  specific  interest 
in  the  profits  as  a  principal  trader.  He  is  not  a  partner  if 
he  merely  receives  out  of  the  profits  a  compensation  for  his 
trouble,  in  the  character  of  an  agent  or  servant  of  the 
concern."  * 

§  34.  Interest  in  the  Profits  as  Profits.  The  distinction,  as 
thus  presented,  does  certainly  wear  the  appearance  of  no 
small  subtlety  and  refinement,  and  scarcely  meets  the  mind 

V.  Small,  1  Camp.  831,  note;  Ex  parte  ^  6ow  on  P.  e.  1,  p.  18,  8d  ed. ; 

Watson,  19  Ves.  459 ;  Muzzy  v.  Whit-  [Brockway  v.  Bomap,  16  Barb.  309 ; 

ney,  10  Johns.  226;  Turner  v.  Bissell,  Pierson  v.  Steinmyer,  4  Rich.  909]. 

14  Pick.  192.    See  Garey  r.  Pyke,  10  *  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp. 

Ad.  &  E.  512;  post  §§  3S-d6,  38-40.  17, 18,  2d  ed. 
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in  a  clear  and  unambiguous  form ;  ^  for  the  question  must 
still  recur,  when  may  a  party  properly  be  said  to  have  "  an 
interest  in  the  profits,  as  profits  "  f  When  also  may  it  prop- 
erly be  said  that  ^^  the  interest  in  the  profits  is  mutual/'  and 
that  '^  each  person  has  a  specific  interest  in  the  profits,  as  a 
principal  trader  "  f  No  absolute  test  is  given  to  distinguish 
the  cases  from  each  other,  and  it  is  not  easy  to  grasp  it,  when 
stated  in  so  abstract  a  form.  The  true  meaning  of  the  lan- 
guage, "  an  interest  in  the  profits,  as  profits  (which  has  prob- 
ably been  borrowed  from  the  subtle  and  refined  statement  of 
an  eminent  judge),'  seems  to  be  that  the  party  is  to  parti- 
cipate, indirectly  at  least,  in  the  losses,  as  well  as  in  the 
profits,  or,  in  other  words,  that  he  is  to  share  in  the  net 
profits  and  not  in  the  gross  profits.^  If  he  is  to  share  in  the 
net  profits,  which  supposes  him  to  have  a  participation  of 
profit  and  loss,  that  will  constitute  him  a  pytner ;  if  in  the 
gross  profits,  then  it  will  be  otherwise.*  Thus,  where  an 
agreement  was  made  between  the  owner  of  a  lighter,  and  B., 
a  lighter-man,  that,  in  consideration  of  his  working  the 
lighter,  he  should  have  half  her  gross  earnings,  it  was  held  to 
be  only  a  mode  of  paying  B.  wages  for  his  labor,  and  not  a 
partnership ;  but  that  if  the  profits  were  to  be  equally  di- 
vided between  them,  there  the  participation  of  the  parties  of 
the  profit  and  loss  would  make  the  agreement  a  partnership.^ 


1  Coll.  on  P.  B.  1,  c.  1,  S 1,  p.  23, 
2ded. 

«  Lord  Eldon. 

•  Posty  §  56. 

•  Bond  V.  Pittard,  8  M.  &  W. 
857;  post^  f  220,  and  note;  post^ 
§§41,42,  48. 

•  Dry  V.  Boswell,  1  Camp.  329, 
330;  Cheap  v.  Cramond,  4  B.  &  Aid. 
663,  670.  See  also  Waagh  v.  Car- 
ver, 2  H.  Bl.  235,  246,  247;  Saville 
r.  Robertson,  4  T.  R.  720;  Bond  v. 
Pittard,  3  M.  &  W.  857 ;  Pearson  v. 
Skelton,  1  M.  &  W.  504;  s.  c.  Tyrw. 
&  G.  848;  [Heyhoe  v.  Burge,  9  C. 
B.  431];  I  St.  Denis  v.  Saunders, 
86  Mich.  869;  Cass  v.  New  York, 
Providence,  &  Boston  Railroad  Co., 


99  Mass.  220;  Chapman  v.  Eames, 
67  Me.  452 1 .  See  also  Cutler  r. 
Winsor,  6  Cick.  335 ;  Bailey  v.  Clark, 
6  Pick.  372;  Turner  v.  Bissell,  14 
Pick.  192;  Chase  v.  Barrett,  4  Paige, 
148,  159;  Brighamv.  Dana,  29  Vt 
1,  9;  post,  §§  53-69,  220.  —  In  this 
case  the  distinction  is  clearly  pointed 
out  between  participation  in  the 
gross  profits  and  participation  in 
the  net  profits.  See  post,  §  220, 
note ;  [§  21 ,  note ;  Lyon  o.  Knowles, 
8  B.  &  S.  556;  Bowman  v.  Bailey, 
10  Vt  170;  Pattisonv.  Blanchard, 
1  Seld.  186;  Merrick  v,  Gordon,  20 
N.  Y.  93]  i  jLind.  on  P.  4th  ed.  24, 
86;  Stott  V.  Fender,  5  Ct.  of  Sess. 
Cas.,  4th  Series,  1104;  Butterfield 
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§  36.  Lord  Eldon  on  the  Subject  of  Interest  in  the  Profits^ 
as  Profits.  Lord  Eldon  has  adverted  to  the  like  distinction, 
and  disapproved  of  it  in  strong  terms.  On  one  occasion  his 
Lordship  said:  *'  The  cases  have  gone  further  to  this  nicety, 
upon  a  distinction  so  thin  that  I  cannot  state  it  as  established 
upon  due  consideration  ;  that  if  a  trader  agrees  to  pay  an- 
other person,  for  his  labor  in  the  concern,  a  sum  of  money, 
even  in  proportion  to  the  profits,  equal  to  a  certain  share, 
that  will  not  make  him  a  partner ;  but,  if  he  has  a  specific 
interest  in  the  profits  themselves,  as  profits,  he  is  a  partner.''  ^ 
On  another  occasion  he  said,  referring  to  the  case  before 
him,  *'  That  it  was  impossible  to  say  that,  as  to  third  persons, 
they  (the  parties)  were  not  partners,  the  ground  being  settled 
that  if  a  man,  as  a  reward  for  his  labor,  chooses  to  stipulate 
for  an  interest  in  the  profits  of  a  business,  instead  of  a  cer- 
tain sum  proportioned  to  those  profits,  he  is,  as  to  third  per- 
sons, a  partner ;  and  no  arrangement  between  the  parties 
themselves  could  prevent  it."  ^ 

§  36.  Ilemarks  on  the  Rule  that  Interest  in  the  Profits^  as  Prof- 
its, makes  a  Partner,  But  however  nice  the  distinction  may  be 
in  itself,  and  however  difficult  it  may  be  successfully  to  apply 
it  to  the  circumstances  of  particular  cases,  it  is  by  no  means 
clear  that  there  is  not  a  very  just  and  satisfactory  foundation 
on  which  it  may  well  rest.^    The  question  in  all  this  class  of 


V.  Lathrop,  71  Penn.  St.  226;  Esh- 
leman  v.  Hamish,  76  Penn.  St.  97; 
Ellsworth  V.  Tartt,  26  Ala.  733; 
Wheeler  v.  Farmer,  38  Cal.  203; 
Bonsteel  v,  Vanderbilt,  21  Barb.  26; 
Donnell  v,  Harsbe,  67  Mo.  170; 
Musser  v.  Brink,  68  Mo.  242;  post^ 
§58a).  See  1  Sm.  Lead.  Cas.  504, 
2d  ed.,  note  to  Waugh  v.  Carver. 
The  case  of  Thompson  v.  Snow,  4 
Greenl.  264,  seems  to  be  contrary; 
for  it  makes  no  distinction  between 
sharing  the  net  earnings  and  shar- 
ing the  gross  earnings ;  posty  §  44, 
and  Reynolds  v.  Toppan,  15  Mass. 
370.  See  also  Loomis  v.  Marshall, 
12  Conn.  69;  post,  §45;  [Denny  v, 
Cabot,  6  Met.  82 ;  Bradley  v.  White, 
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10  Met  303];  {Parsons  on  P.  3d  ed. 
96,  *88,  note  ;  Eastman  v.  Clark,  53 
N.  H.  276}. 

1  Ex  parte  Hamper,  17  Ves.  403; 
Coll.  on  P.  B.  1,  c.  1.  §  1,  pp.  23,  24, 
2d  ed. ;  Ex  parte  Watson,  19  Ves. 
459 ;  Turner  v.  Bissell,  14  Pick.  192; 
Loomis  V.  Marshall,  12  Conn.  69; 
1  Sm.  Lead.  Cas.  504,  note,  2d  ed. 

^  Ex  parte  Rowlandson,  1  Rose, 
89,  91,  92;  Coll.  on  P.  B.  1,  c.  1, 
§  1,  pp.  24-29,  2d  ed.;  Ex  parte 
Langdale,  18  Ves.  300.  See  also 
the  remarks  of  Mr.  Chief  Justice 
Gibson  in  Miller  v,  Bartlet,  15  S.  & 
R.  137.  See  Hazard  v.  Hazard,  1 
Story,  371-376 ;  ante,  §  32,  note. 

s  See  3  Kent,  33,  34. 
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cases  is  first  to  arrive  at  the  intention  of  the  parties  inter 
sese  :  and  secondly,  if  between  themselves  there  is  no  inten- 
tion to  create  a  partnership  either  in  the  capital  stock  or  in 
the  profits,  whether  there  is  any  stubborn  rule  of  law  which 
wiU  neveitheless,  as  to  third  persons,  make  a  mere  participa- 
tion in  the  profits  conclusive  that  there  is  a  partnership.  If 
there  is  any  such  rule  of  law,  the  next  inquiry  is  as  to  the 
nature,  and  foundation,  and  true  extent  thereof.  Now,  it  is 
incumbent  upon  those  who  insist  that  a  partnership  exists  be- 
tween the  parties,  as  to  third  persons^  by  mere  operation  of 
law,  in  opposition  to  their  own  intention,  to  establish,  that  in 
the  given  case,  under  all  the  circumstances,  there  is  such  a 
rule,  and  that  it  is  strictly  applicable.  What  then  is  the 
rule  of  law  relied  on  for  the  purpose  ?  It  is  said  that  the 
true  criterion  is  whether  the  parties  are  to  participate  in 
profit ;  ^  or,  according  to  the  language  used  on  another  occa- 
sion, '*  Every  man  who  has  a  share  in  the  profits  of  a  trade 
ought  also  to  bear  his  share  of  the  loss  as  a  partner."^  In  a 
just  sense  this  language  is  sufficiently  expressive  of  the  gen- 
eral rule  of  law ;  but  it  is  assuming  the  very  point  in  contro- 
versy to  assert  that  it  is  universally  true,  or  that  there  are 
no  qualifications,  or  limitations,  or  exceptions  to  it.  On  the 
contrary,  the  very  cases  alluded  to  by  Lord  Eldon  in  the 
clearest  terms  establish  that  such  qualifications,  limitations, 
and  exceptions  do  exist,  and  are  either  contemporaneous 
with  the  promulgation  of  the  general  rule,  or  are  necessary 
to  its  just  application  and  use.  It  is,  therefore,  far  from  be- 
ing universally  true  that  a  mere  participation  in  the  profits 
constitutes  the  party  a  partner ;  at  most,  it  is  true  only  9vh 
modo.  Indeed,  as  an  original  question,  it  might  admit  of 
*very  grave  doubt,  whether  it  would  not  have  been  more  con- 
venient, and  more  conformable  to  true  principles,  as  well  as 
to  public  policy,  to  have  held  that  no  partnership  should  be 
deemed  to  exist  at  all,  even  as  to  third  persons,  unless  such 
were  the  intention  of  the  parties,  or  unless  they  had  so  held 

^  Lord  Eldon,  in  Ex  parte  Lang-  403;  Ex  parte  Watson,  19  Yes.  459, 

dale,  18  Yes.  300.  461;  Waugh  v.  Carver,  2  H.   Bl. 

*  Grace  v.  Smith,  2  W.  Bl.  998,  247 ;  Turner  v.  Bissell,   14  Pick. 

1000;    Ex  parte  Hamper,   17  Yes.  192. 
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themselves  out  to  the  public.^  But  the  common  law  has 
already  settled  it  otherwise ;  and  therefore  it  is  useless  to 
speculate  upon  the  subject.^ 

1  See  the  remarks  of  Mr.  Chan-  profitable  business?     Why  should 

cellor  Walworth,  in  Chase  v.  Bar-  the  creditor's  contract  displace  the 

rett,  4  Paige,  148,  159,  160;  posty  contract  of  the  immediate  parties? 

§§  48,  49.  The  rule  might  have  some  show  of 

^  The  ground  upon  which  the  equity,  if  the  party  were  only  held 
participation  in  the  profits  of  a  trade,  liable  to  the  extent  of  the  profits  re- 
although  no  pai'tnership  is  intended  ceived  by  him.  But  the  rule  makes 
to  exist  between  the  parties,  shall  him  liable  to  pay  all  the  losses  and 
make  them  partners  as  to  third  per-  all  the  debts,  whether  he  has  re- 
sons,  is  thus  stated  by  Lord  Chief  ceived  any  profits  or  not.  There  is 
Justice  De  Grey,  in  Grace  r.  Smith,  gi-eat  force  on  this  point  in  the  argu- 
2  W.  Bl.  998,  1000.  ''  £very  man  ment  of  the  counsel  for  the  defend- 
who  has  a  share  of  the  profits  of  a  ants  in  Wangh  v.  Carver,  2  H.  Bl. 
trade  ought  also  to  bear  his  share  244,  245.  It  was  there  said:  <*  The 
of  the  loss.  And  if  any  one  takes  profits  are  not  a  capital,  unless  car- 
part  of  the  profit,  he  takes  a  part  of  ried  on  as  capital,  and  not  divided, 
that  fund  on  which  the  creditor  re-  Ship  agents  are  not  tradei*s,  but  their 
lies  for  his  payment.  If  any  one  employment  is  merely  to  manage  the 
advances  or  lends  money  to  a  trader,  concerns  of  such  ships  in  port  as  are 
it  is  only  lent  on  his  general  personal  addressed  to  them.  Suppose  two 
security,  and  yet  the  lender  is  gen-  fishermen  were  to  agree  to  share 
erally  interested  in  those  profits,  the  profits  of  the  fish  that  each 
He  relies  on  them  for  repayment."  might  catch,  one  would  not  be  liable 
Now,  to  say  the  least  of  it,  this  rea-  for  mending  the  nets  of  the  other, 
soning  is  very  artificial;  for  if  the  So,  if  two  watermen  agree  to  divide 
creditor  trusts  to  the  personal  secur-  their  fares,  neither  would  be  an- 
ity  of  his  debtor  generally,  for  ad-  swerable  for  repairing  the  other's 
▼ances  made,  or  goods  sold,  and  he  boat.  Nor  would  any  artificers,  who 
has  no  lien  on  the  property  or  profits  entered  into  similar  agreements  to 
of  the  trade  for  repayment,  it  seems  share  the  produce  of  their  separate 
difficult  to  perceive  why  other  per-  labor,  be  obliged  to  pay  for  each 
sons  should  be  liable  to  him  on  ac-  other's  tools  or  materials.  And  this 
count  of  their  receipt  of  a  portion  is  not  an  agreement  as  to  the  agency 
of  the  profits,  there  being  no  privity  of  all  ships  with  which  the  parties 
of  contract  and  no  partnership  ex-  were  concerned,  for  such  as  came  to 
jsting  in  the  advances  of  money  or  the  particular  address  of  one  were  to 
goods  sold  between  the  paHies.  be  the  sole  profit  of  that  one.  It 
Why  should  a  mere  participant  in  was,  indeed,  clearly  the  intent  of 
the  profits,  contrary  to  the  intent  of  the  parties  to  the  agreement,  and  is 
the  agreement  between  himself  and  so  expressed,  that  neither  should  be 
his  oo-contractor,  be  held  responsi-  answerable  for  the  losses,  acts,  or 
ble  to  a  creditor  of  the  latter,  when  deeds  of  the  other,  and  that  the 
the  latter  has  trusted  to  his  personal  agreement  should  not  extend  to 
security,  and  only  had  a  general  their  separate  mercantile  concerns, 
confidence   that   he   was  doing   a  It  must,  therefore,  be  a  strong  and 
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§  87.  Roman  and  Foreign  Law.  The  Roman  law  and  the 
modern  foreign  law  do  not  appear  to  have  created  a  partner- 
ship between  the  parties,  as  to  third  persons,  without  their 
consent,  or  against  the  stipulations  of  their  own  contract ; 
and,  therefore,  the  common  law  seems  to  have  pressed  its 
))rinciples  on  this  subject  to  an  extent  not  required  by,  even 
if  it  is  consistent  with,  natural  justice.^  Indeed,  the  Roman 
law  deemed  all  contracts  to  be  made  only  between  the  im- 
mediate parties  thereto  ;  and  no  direct  remedy  was  generally 

inyariable  rule  of  law,  that  can  make  creditors  are  paid.    Look  at  any  in- 

the  parties  to  the  agreement  respon-  dividual  transaction.    A.  sells  goods 

sible  for  each  other,  against  their  to  B.  for  £100;  B.  resells  them  for 

express  intent.      But  all  cases  of  £110.    There  is  £10  profit.  Does  the 

partnership  which  have  been  hither-  creditor  look   to  this   £10  for  the 

to  decided  have  proceeded  on  one  payment  of    his   £100?      No:    he 

or  other  of  the  following  grounds:  looks  to  the  £100.    That  sum  would 

1.  £ither  there  has  been  an  avowed  pay  him,   and  is  the  proper  fund 

authority  given  to  one  party  to  con-  to  pay  him.     The  £10  would  not. 

tract  for  the  rest;  2.  Or,  there  has  The  £10  evidently  bel6ngs  to  B., 

been   a  joint  capital  or  stock;    3.  and  is  the  fund  to  enable  him  to 

Or,  in  cases  of  dormant  partners,  pay  the  outgoings  of  his  trade  and 

there  has  been  an  appearance  of  subsist  himself    and    his  family." 

fraud  in  holding  out  false  colors  to  Testimony  of    Mr.    Commissioner 

the  world.''   See  also /)o»^  §§  48-52.  Fane  before  a  Committee  of   the 

However,  the  doctrine  is  (as  is  fully  House  of  Commons,  given  in  Lind. 

stated  in  the  text)  completely  es-  on  P.  40,  n.  (/).    In  fact,  what  a 

tablUhed,   upon    the   very  ground  creditor  does  rely  on  as  a  fund  of 

asserted  in  Grace  i?.  Smith.     See  payment  are  the  gross  returns,  not 

Waugh  0.  Carver,  2  H.  Bl.  235, 246,  the  net  profits.     Yet  it  is  declared 

247 ;  Cheap  t?.  Cramond,  4  B.  &  Aid.  that  one  who  shares  gross  returns  is 

663;  Dob  o.  Halsey,  16  Johns.  34;  not,  while  one  who  shares  net  profits 

M'lver  o.  Humble,   16   East,  169,  is,  a  partner,  because  the  latter  takes 

174,  175;  3  Kent,  24,  25,  27;  Ex  from  the  fund  on  which  creditors 

parfe  Langdale,  18  Ves.  300;  [Pott  rely.    Perhaps  there  is  no  other  in- 

r.   Eyton,  3   C.   B.   32;    Barry   v.  stance  in  commercial  law,  where  so 

Nesham,  Id.  641.     **  I  hope  I  shall  many  confessedly   harsh    decisions 

stand  excused,  if  I  venture  to  dis-  have  been  based  on  so  obvious  a 

cuss  the  reasoning  in  Waugh  v.  Car-  fallacy].     { See  post,  §  49,  note.  ( 

ver.     What  was  it?    It  was  that  ^  See  Domat,  1,  8,  2,  art.  1;  Id. 

*  he  who  takes  a  share  of  the  profits  1,  8, 4,  art.  18;  Civil  Code  of  France, 

of  a  business    takes    part  of    the  art.  1862-1865;   Vinn.  ad  Inst.  3, 

fund  on  which  creditors  rely  for  26,   2,  n.   3;   17  Duranton,   Droit 

payment'     Can  anything  be  con-  Civil,  n.   328-331;    6    Duvergier, 

ceived  more  false  ?  Creditors  neither  Droit  Civ.  Franc,  n.  46;  Id.  n.  385- 

can  nor  do  rely  on  profits  for  pay-  387 ;  4  Pardessus,  Droit  Comm.  n. 

ment.     Profits  do  not  exist  until  969;  post,  §  50. 

55 


§88 


PABTNEESHIP. 


[chap.  rv. 


furnished  to  or  against  third  persons,  even  where  one  of  the 
immediate  parties  was  a  mere  agent  of  such  third  persons, 
and  it  required  the  interference  of  the  Praetor  to  enlarge  the 
remedy  by  an  equitable  extension  to  reach  them.^ 

§  38.  Participation  in  Profits  presumptive  only  of  Partner- 
ship. Admitting,  however,  that  a  participation  in  the  profits 
will  ordinarily  establish  the  existence  of  a  partnership  be- 
tween the  parties  in  favor  of  third  persons,  in  the  absence  of 
all  other  opposing  circumstances,  it  remains  to  consider 
whether  the  rule  ought  to  be  regarded  as  anything  more 
than  mere  presumptive  proof  thereof,  and  therefore  liable  to 
be  repelled  and  overcome  by  other  circumstances,  and  not  as 
of  itself  overcoming  or  controlling  them.^  In  other  words, 
the  question  is  whether  the  circumstances  under  which  the 
participation  in  the  profits  exists  may  not  qualify  the  pre- 
sumption, and  satisfactorily  prove  that  the  portion  of  the 
profits  is  taken,  not  in  the  character  of  a  partner,  but  in  the 
character  of  an  agent,  as  a  mere  compensation  for  labor  and 
services.  If  the  latter  be  the  true  predicament  of  the  party, 
and  the  whole  transaction  admits,  nay,  requires,  that  very 
interpretation,  where  is  the  rule  of  Law  which  forces  upon  the 
transaction  the  opposite  interpretation,  and  requires  the 
court  to  pronounce  an  agency  to  be  a  partnership,  contrary 
to  the  truth  of  the  facts  and  the  intention  of  the  parties  ? 


1  Storyon  Ag.  §§  165, 261, 271, 425. 

«  [In  Wood  V.  Vallette.  7  Ohio 
St.  172,  it  was  held  that  a  contract 
between  parties  to  share  in  the  net 
projitt  of  a  business,  to  the  carrying 
on  of  which  they  respectively  con- 
tribute, necesmrUy  makes  them  part- 
ners as  to  third  persons  dealing  with 
the  firm.]  jThe  following  are  some 
of  the  later  cases  in  which  it  seems 
to  have  been  held  that  sharing  the 
profits  of  an  enterprise  prima  fade 
creates  a  liability  as  a  partner  as  to 
third  persons.  Howze  v,  Patterson, 
63  Ala.  205;  Wright  v,  Davidson, 
18  Minn.  449;  Connolly  t?.  David- 
son, 15  Minn.  519;  Delaney  v. 
Dutcher,  23  Minn.  878;  Sager  v. 
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Tupper,  88  Mich.  258;  Manhattan 
Brass  and  Manuf.  Co.  i;.  Sears,  45 
N.  Y.  797;  Leggett  ».  Henneberger; 
1  Th.  &  C.  (N.  Y.)  418;  Toumade 
17.  Hagedorn,  5  Id.  288;  Greenwood 
V.  Brink,  1  Hun,  227;  Credit  Mo- 
bilier  v.  Commonwealth,  67  Penn. 
St.  233;  Knight  v.  Ogden,  2  Tenn. 
Ch.  473.  And  see  Fay  v,  Davidson, 
13  Minn.  523.  Where  there  is  no 
holding  out,  there  can  be  no  liability 
as  a  partner  to  third  persons,  if  there 
is  no  communion  of  profits.  Irwin 
V.  Bidwell,72  Penn.  St.  244;  Bisbee 
V.  Taft,  11  R.  I.  307;  Snelling  r. 
Howard,  51  N.  Y.  373;  Smith  v. 
Moynihan,  44  Cal.  53;  Delaney  o. 
Timberiake,  23  Minn.  383.  | 
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Now  it  is  precisely  upon  this  very  ground,  that  no  such  ab- 
solute rule  exists,  and  that  it  is  a  mere  presumption  of  law, 
which  prevails  in  the  absence  of  controlling  circumstances, 
but  is  controlled  by  them,  that  the  doctrine  in  the  authorities 
alluded  to  is  founded.  If  the  participation  in  the  profits  can 
be  clearly  shown  to  be  in  the  character  of  agent,  then  the 
presumption  of  partnership  is  repelled.  In  this  way  the  law 
carries  into  effect  the  actual  intention  of  the  parties,  and  vio- 
lates none  of  its  owd  established  rules.  It  simply  refuses  to 
make  a  person  a  partner,  who  is  but  an  agent  for  a  com- 
pensation payable  out  of  the  profits ;  and  there  is  no  hard- 
ship upon  third  persons,  since  the  party  does  not  hold  himself 
out  as  more  than  an  agent.  This  qualification  of  the  rule 
(the  rule  itself  being  built  upon  an  artificial  foundation)  is, 
in  truth,  but  carrying  into  effect  the  real  intention  of  the  par- 
ties, and  would  seem  far  more  consonant  to  justice  and  equity 
than  to  enforce  an  opposite  doctrine,  which  must  always 
carry  in  its  train  serious  mischiefs  or  ruinous  results  never 
contemplated  by  the  parties.  In  this  view,  the  distinction 
taken  in  the  authorities  above  alluded  to  has  a  reasonable 
ajid  just  foundation,  and  is  entirely  consistent  with  the  equi- 
ties which  ought  to  prevail  in  all  reciprocal  contracts.^ 

^  Mr.  Chancellor  Walworth  has  But  he  says  it  is  clearly  settled  as 

expressed  himself  in  favor  of  the  to  third  persons,  though  he  regrets 

distinction  as  well  founded,  in  the  it,  *  that  if  a  man  stipulates  that  as 

case  of  Champion  o.  Bostwick,  18  the  reward  of   his  labor  he  shall 

Wend.    175,   184.    He  there  said:  have,  not  a  specific  interest  in  the 

*'  There  is  a  class  of  cases  in  which  business,  but  a  given  sum  of  money, 

it  has  been  held  tiiat  a  person  who  even  in  proportion  to  the  (piantum  of 

merely  receives  a  compensation  for  profits,  that  will  not  make  him  a 

his  labor  in  proportion  to  the  gross  partner;  but  if  he  agrees  for  a  part 

profits  of  the  business  in  which  he  of  the  profits,  as  such,  giving  him  a 

is  employed  is  not  a  partner  with  right  to  an  account,  though  having 

his  employer  even  as  to  third  per-  no  property  in  the  capital,  he  is,  as 

sons.    The  distinction  appears  to  be  to  third  persons,  a  partner;  and  no 

between  the  stipulation  for  a  com-  arrangement   between    the   parties 

pensation  proportioned  to  the  profits,  themselves  can  prevent  it. '  Ex  parte 

and  a  stipulation  for  an  interest  in  Hamper,  Stark's  Law  of  P.   137. 

Buch  profits,  so  as  to  entitle  him  to  Cary,  however,  defends  the  princi- 

an  account  as  a  partner  (1  Rose,  pie    upon    which    this    distinction 

91) ;  a  distinction  which  Lord  Eldon  is  based.      He  insists  that  as  the 

says  is  «o  thin  that  he  cannot  state  person    is  to   receive   a  compensa^ 

it  as  settled  upon  due  consideration,  tion  for  his  labor  in  proportion  to 
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§  39                                          PABTNBBSHIP.  [CHAP.  IV. 

§  39.    Case9  in  Harmony,   Keeping  this  distinction  in  view, 
all  the  supposed  repugnancy  or  difl&culty  of  the  various  de- 

the  profits  of  the  business,  without  alluded  to,  says:  **  It  is  not  within 
having  a  specific  lien  upon  such*  the  original  object  of  Uiis  work  to 
profits  to  ^e  exclusion  of  other  enter  into  any  contested  points,  or 
creditors,  it  is  for  their  interest  that  to  broach  an  opinion  not  imme- 
he  should  be  compensated  in  that  diately  sanctioned  by  judicial  de- 
way,  instead  of  receiving  a  fixed  cisions.  In  the  present  case,  how- 
compensation,  whether  the  business  ever,  it  may  be  allowable  to  depart 
produced  profits  or  otherwise ;  on  from  this  rule,  as  the  principle  on 
the  other  hand,  that,  if  he  stipulates  which  the  above  distinction  is 
for  an  interest  in,  the  profits  of  the  grounded  seems  to  the  author  of 
business,  which  would  entitle  him  to  this  work  perfectly  clear  and  just 
an  account,  and  give  him  a  specific  On  the  one  hand,  suppose  a  person 
lien  or  a  preference  in  payment  over  is  to  receive  a  proportion  of  a  given 
other  creditors,  and  giving  him  the  quantum  of  profits,  by  way  of  rec- 
f  uU  benefit  of  the  increased  profits  ompense  for  his  labor,  this  cannot 
of  tlie  business,  without  any  con'e-  be  productive  of  injustice  to  any  of 
sponding  risk  in  case  of  loss,  it  the  creditors  of  the  trader;  for  the 
would  operate  unjustly  as  to  other  trader's  own  interest  will  not  suffer 
creditora ;  and  therefore  that  it  is  him  to  give  a  greater  proportion  of 
perfectly  right  in  principle  that  he  the  profits  than  the  particular  ad- 
should  be  holdeu  to  be  liable  to  third  venture  will  well  afford.  As,  if  the 
parties,  as  a  partner  in  the  latter  risk  is  worth  ten  per  cent,  he  will  not 
case,  but  not  in*the  first.  Gary  on  P.  be  satisfied  with  securing  five  per 
11,  note  i.  I  am  inclined  to  think  cent  only  as  his  own  return,  but  will 
this  distinction  is  a  sound  one,  as  re-  probably  offer  an  equal  share  of  the 
gards  the  rights  of  third  persons,  profits  above  the  five  per  cent.  But 
But  as  between  the  parties  them-  suppose  the  adventure  fails,  and 
selves,  it  is  perfectly  competent  for  there  is  none  or  very  little  profit  to 
them  to  agree  that  one  shall  have  be  divided,  the  ci*editor  is  obviously 
his  full  share  of  the  anticipated  in  a  better  condition  than  if  a  sum 
profits,  as  a  compensation  for  his  certain  bad  been  given  as  wages; 
labor  or  skill,  without  running  any  for  as  every  undertaking  must  be 
risk  of  absolute  loss,  except  as  to  attended  with  some  expense,  and  it 
third  persons,  if,  instead  of  prodnc-  is  usual  to  pay  agents  or  servants 
ing  profits,  the  business  should  prove  before  any  return  of  profit  can  be 
a  losing  concern.  Many  of  the  cases  fairly  calculated  upon,  it  would  be 
cited  by  the  counsel  for  the  plaintiffs  uni-easonable  to  say  that  an  agent 
in  error  were  those  in  which  the  or  seiTant  shall  not  be  paid  until 
question  arose  between  the  imme-  the  trader's  other  creditors  are  sat- 
diate  parties  to  the  agreement,  which  isfied,  and  whether  those  wages  are 
was  supposed  to  make  them  partners  paid  by  a  proportion  of  the  profits, 
as  between  themselves;  and  they  or  by  a  sum  certain  which  must  be 
may  therefore  be  reconciled  with  deducted  from  the  profits,  cannot  be 
other  cases,  in  which  they  were  held  very  material  to  the  creditors.  On 
to  be  liable  as  partners  to  third  the  other  hand,  if  the  agent  agrees 
X>ersons  upon  the  principles  before  for  a  part  of  the  profits  as  such,  and 
stated."    Mr.  Gary,  in  the  passage  stipulates   for   an   interest  in  tho 
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§40 


cided  cases  vanishes,  and  they  are  in  harmony  with  each 
other  as  well  as  with  common  sense.^  Let  us  proceed  then 
to  illustrate  the  doctrine  by  adverting  to  some  of  the  more 
striking  cases  in  which  it  has  been  judicially  recognized  and 
confirmed. 

§  40.  Joint  Shipment  and  Purcliase.  Thus,  where  A.,  hav- 
ing neither  money  nor  credit,  offered  to  B.  that  if  he  would 
order  certain  goods  to  be  shipped  with  A.,  upon  adventure  to 
foreign  parts,  if  any  profit  should  arise  therefrom,  B.  should 
have  one  half  for  his  trouble  ;  and  B.  accepted  the  offer,  and 
the  goods  were  purchased  accordingly,  and  charged  to  both 
A.  and  B.  as  joint  debtors  ;  and  B.,  having  been  afterwards 
compelled  to  pay  the  whole  debt,  brought  a  suit  against  A.'s 
executors  to  recover  the  value  of  the  goods  so  purchased ; 
on  an  objection  taken,  that  A.  and  B.  were  partners  in  the 
adventure,  and  the  action  was  not  therefore  maintainable, 
the  court  overruled  the  objection,  and  held  that,  quoad 
third  persons,  this  was  a  partnership,  for  the  plaintiff  B. 
was  to  share  half  the  profits;  but,  as  between  them- 
selves, it  was  only  an  agreement  for  so  much,  as  a  com- 
pensation for  the  plaintiffs  trouble  and  for  lending  A. 
his  credit.^  In  this  case  the  purchase  was  on  joint  account, 
for  the  purpose  of  selling  the  same  goods  and  dividing  the 
profits;  and  therefore  it  might  well  be  deemed  a  partner- 
ship as  to  third  persons,  as,  for  example,  in  favor  of  the 


profits  of  a  business,  instead  of  a 
certain  sum  proportioned  to  those 
profits,  he  obtains  the  right  of  an 
accounly  and  to  the  prejudice  of  the 
creditors  may  institute  a  suit  against 
his  employer,  not  for  the  recovery 
of  his  wages,  but  for  an  account  of 
profits;  and,  supposing  him  not  to  be 
thereby  constituted  a  partner,  might 
take  his  fuU  share  of  the  profits, 
having  an  obvious  advantage  over 
the  other  creditors;  for,  in  case  of 
the  trader's  insolvency,  his  claim 
(still  supposing  him  not  to  be  a  p>art- 
ner)  would  be  prior  to  that  of  other 
creditors,  whereas  in  the  former  case 
he  has  not  a  determinate  interest  in 


the  profits,  but,  on  the  event  of  the 
trader's  becoming  bankrupt,  would 
be  on  the  same  footing  with  other 
simple  contract  creditors. "  See  also 
Perrine  v.  Hankinson,  6  Halst.  181 ; 
3  Kent,  25,  note  (b),  where  the 
learned  commentator  adopts  with 
approbation  the  doctrine  of  Mr. 
Chancellor  Walworth.  See  also 
Story  on  Contracts,  §§  352, 353,  357, 
and  note. 

*  See  Mont,  on  P.  B.  1,  Pt.  1,  pp. 
10-12,  2d  ed. ,  where  many  of  the 
cases  are  collected. 

^  Hesketh  v.  Blanch ard,  4  East, 
144,  146;  Smith  r.  Watson,  2  B.  & 
C.  iOl  \  post,  §§  56.  57. 
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ilea  il\\  U\\  \^'\  «.  \»n«K\*tM,  uiul  otln>r  Bgentsaro  r^^'P^^^'^®^  with 
tlu>U  piUuipuU  \im  to  thinl  pei*8ons,  and,  a  fortiori,  not  be- 
UM«iU»  ilunnbolvt^n  and  their  principala.^    It  might  be  differ- 

1  [So  where  several  persons  were  bons  v.  Wilcox,  2  Stark.  43;  Gow 

eiiffaged  in  running  a  line  of  stages  on  P.  c.  1,  pp.  18-20,  3d  ed. ;   Ex 

from  A.  to  B.,  and  by  the  agreement  parte  Watson,  19  Ves.  459;  Tunier 

between  them  one  was  to  run  at  his  v,  Bissell,  14  Pick.    192;    [Pott  v. 

own  expense  a  portion  of  the  route,  Eyton,  3  G.  B.  32;  Rawlinson  v. 

and  the  others,  in  like  manner,  the  Clarke,  15  M.  &  W.  292;  Hanna  p. 

residue;  each  being  authorized  to  Flint,  14  Cal.  73;  Hallet  v.  Desban, 

collect  fare  over  the  whole  or  any  14    La.    Ann.    529;    Ellsworth    i;. 

part  of  the  route ;  the  parties  to  set-  Pomeroy,  26   Ind.   158;  Tobias  v. 

tie  monthly,  and  the  fare  so  received  Blin,  21  Vt.  544;  Denny  v.  Cabot,  6 

to  be  divided  in  proportion  to  the  Met.  82;  Bradley  v.  White,  10  Met. 

length  of  each  one's  route,  the  party  303;  Judson  v.  Adams,  8  Gush.  556; 

found  to  have  received  more  than  Burckle  v.  Eckart,   1  Denio,   337; 

his  share  to  pay  over  to  the  other  g.  c.  3  Comst.  132;  Fitch  v.  Hall, 

the  balance  on  each  monthly  settle-  25  Barb.  13 ;  Berthold  v.  Goldsmith, 

ment,  —  this  was  held  not  to  consti-  24  How.  536.     See  also  Braley  o. 

tute    a    partnership    between    the  Goddard,  49  Me.   115;    Benson  r. 

parties,  whatever  it  might  be  as  be-  Ketch um,  14  Md.  331.]     {For  some 

tween  them  and  third  persons.     Pat-  of  the  later  cases  where  the  question 

tison  r.   Blanchard,    1    Seld.    186.  has  arisen  inter  sese,  and  the  doc- 

And  see  Ellsworth  v,  Tartt,  26  Ala.  trine  in  the  text  followed,  see  Moore 

733;    Bonsteel    v.    Vanderbilt,    21  v.  Smith,  19  Ala.  774;  Wheeler  v. 

Barb.  26;    Merrick   v,  Gordon,  20  Farmer,    38    Cal.    203;     Emmons 

N.  Y.  93.     See;)05/,  §58a.]  w.  Newman,   38  Ind.   372;  Reiser 

«  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp.  V.   State,   58  Ind.   379  ;    Boyce  ». 

18-29.      See    Dixon   v.   Cooper,   3  Brady,  61  Ind.  432;  Miller©.  Chand- 

Wils.  40;    Benjamin  v.  Porteus,  2  ler,   29  La.  Ann.  88;    Morrison  p. 

H.   Bl.   590;    Meyer  w.   Sharpe,   5  Cole,   30  Mich.     102;    Wiggins  v. 

Taunt.  74;  Ricew.  Austin,  17  Mass.  Graham,  51  Mo.  17;  Hawes  v.  Til- 

197,206;  3  Kent,  33;  2  Bell,  Comm.  linghast,   1   Gray,   289;    Common- 

B.  7,  p.  623,  5th  ed.;  Withingtdli  wealth  v.  Bennett,   118  Mass.  443; 

r.  Herring,  3  Moo.  &  P.  30;  Gib-  Hargrave  v.  Conroy,  4  C.  £.  Green, 
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.liird  persons  (as  we  shall  hereafter  see)  if  the 
dicker,  or  other  agent  were  not  only  thus  to  receive 
^portion  of  the  profits,  but  also  to  bear  a  proportion  of 
lie  losses.'  So,  where  a  lighter-man  agreed  with  the  owner 
of  a  lighter  to  work  the  lighter,  and  to  receive  half  of  the  gross 
earnings  as  his  compensation  therefor,  he  was  held  not  to  be 
a  partner,  even  as  to  third  persons  ;  but  it  was  merely  a  mode 
of  compensation  of  his  services.'  So,  where  a  person  agreed 
to  give  his  attendance  and  services  in  a  grocery  store,  and  for 
such  attendance  and  services  he  was  to  receive  a  fixed  salary, 
and  also  a  commission  of  seven  per  cent  upon  the  profits  of 
the  business,  from  the  owners,  it  was  held  that  this  did  not 


281;  McMahon  i;.  O'Donnell,  6  C. 
E.  Greeu,  306;  Ball  v.  Schuberth,  2 
Md.  38;  Crawford  v.  Austin,  34 
Md.  49 ;  Raiguel's  Appeal,  80 
Fena.  St.  234;  Dale  v.  Fierce,  85 
Fenn.  St.  474 ;  Blight  ».  Ewing,  1 
Pitts.  (Fenn.)  275;  Southworth  ». 
Thompson,  10  Heisk.  10;  Bell  v. 
Hare,  12  Heisk.  615;  Bruce  v,  Hast- 
ings, 41  Vt.  380;  Hawkins  o.  Mcln- 
tyre,  45  Vt.  496 ;  Hoile  ».  York,  27 
Wis.  209;  Ford  v.  Smith,  27  Wis. 
261;  Atherton  v.  Tilton,  44  N.  H. 
452;  Frouty  r.  Swift,  51  N.  Y.  594; 
Smith  v.  Bodine,  74  N.  Y.  30;  Clark 
V.  Gilbert,  32  Barb.  576 ;  Lamb  o. 
Grover,  47  Barb.  317.  But  see  Mil- 
ler 0.  Sullivan,  1  Sup.  Ct  (Ohio) 
271;  Holt  17.  Kemodle,  1  Ired.  199; 
Ditsche  c.  Becker,  6  Fhila.  176.  For 
some  of  the  later  cases  where  the 
question  has  arisen  as  to  third  per- 
sons, and  the  same  principle  applied, 
see  Bradshaw  v.  Apperson,  36  Tex. 
133;  Emmons  v.  Westfield  Bank, 
97  Mass.  230;  Chaffraix  r.  Frice,  29 
La.  Ann.  176 ;  Chaffraix  v.  Lafitte,  30 
La.  Ann.  631 ;  Sankey  v,  Columbus 
Iron  Woi:ks,  44  Ga.  228;  Mason  v, 
Hackett,  4  Nev.  420;  Edwards  v. 
Tracy,  62  Fenn.  St.  374;  Marsh  r. 
North  Western  National  Ins.  Co.  3 
Biss.  351.    See  also  In  re  Francis,  2 


Sawyer,  286;  Eastman  v,  Clark,  53 
N.H.276;  Butler ».  Finck,  21  Hun, 
210.  But  see  Rowland  o,  I^ng,  45 
Md.  439 ;  Strader  v.  White,  2  Neb. 
348.  The  mere  fact  that  the  profits 
are  shared  as  a  compensation  for 
services  is  not  in  itself  conclusive 
that  there  is  not  a  partnership  inter 
sesey  if  from  other  circumstances  it 
appears  that  a  partnership  was  in- 
tended. Ryder  v.  Wilcox,  103  Mass. 
24;  Upham  v.  Hewitt,  42  Wis.  85.  | 
1  Smith  V.  Watson,  2  B.  &  C. 
401;  Coll.  on  F.  B.  1,  c.  1,  §  1,  p. 

19,  2d  ed. ;  Green  v.  Beesley,  2  Bing. 
N.  C.  108.  But  see  Mair  v.  Glen- 
nie,  4  M.  &  S.  240,  [explained  in 
Stocker  v.  Brockelbank,  3  Macn.  & 
G.  250;  5  Eng.  L.  &  Eq.  67];  Fer- 
rott  17.  Bryant,  2  You.  &  C.  Ex.  61, 
67,  68. 

«  Ante,  §34;  Dry  v.  Boswell,  1 
Camp.  329;  Coll.  on  F.  B.  1,  c.  1, 
§  1,  p.  21,  2d  ed. ;  Gow  on  F.  pp.  19, 

20,  3d  ed. ;  Taggard  v.  Loring,  16 
Mass.  336 ;  Cutler  v.  Winsor,  6  Fick. 
335;  Cheap  v.  Cramond,  4  B.  &  Aid. 
663,670;  [Heimstreet  r.  Howland, 
5  Denio,  68] .  See  also  Mohawk  & 
Hudson  R.  R.  Co.  v.  Niles,  3  Hill 
(N.  Y.),  162;  [Bowman  v.  Bailey, 
10  Vt.  170 ;  Bowyer  v.  Anderson,  2 
Leigh,  550]. 
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§  42  PARTNERSHIP,  [CHAP.  IV. 

constitute  him  a  partner,  upon  the  ground  that  a  commission 
on  the  profits  was  distinct  from  an  interest  in  the  profits.^  It 
might  perhaps  be  more  accurately  said  that  it  was  a  mere 
mode  of  compensation  for  an  agency.  The  like  rule  would 
apply  where  a  person  should  agree  to  depasture  cattle  on  the 
lands  of  another,  who  was  to  be  repaid  for  fattening  the  same 
by  equally  dividing  all  the  profits  with  the  owner,  above  £20, 
the  estimated  value  of  the  cattle,  upon  a  resale.* 

§  42.  Masters  of  Vessels  and  Seamen.  It  is  upon  the  like 
ground  that,  if  the  master  of  a  ship  contracts  with  the  owner 
to  receive  a  certain  proportion  of  the  profits  of  the  voyage 
in  lieu  of  wages  and  primage,  this  alone  will  not  constitute 
him  a  partner  with  the  owner  in  the  adventure  inter  sese^ 
whatever  may  be  the  case  as  to  third  persons.^    So,  seamen 

^  Miller  o.  Bartlet,   15  S.  &  R.  factaring  the  article  which  was  to 

187;    [Pott  V.  EytOQ,  3  C.  B.  32;  be  marked  with  the  patentee's  name, 

Newman  v.  Bean,  1  Fost.  93;  Bart-  the  defendant  furnishing  all  the  cap- 

lett  V.  Jones,  2  Strobh.  471 ;  Macy  ital,  but  the  patentee  having  the 

V.  Combs,  15  Ind.  469].  ma.nagement  of  the  work,  employ- 

>  Wish  V.  Small,  1  Camp.  831,  ing  the  workmen,  making  the  pur- 
note;  Gow  on  P.  pp.  19,  20,  dd  ed. ;  chases,  &c.,  and  was  to  receive  a 
[Rawlinson  t?.  Clarke,  15  M.  &  W.  remuneration  equal  to  forty  per  cent 
292.  And  where  A.  agrees  to  fur-  on  the  capital  stock,  deducting  all 
nish  a  farm  with  a  certain  amount*  liabilities,  but  by  express  terms  was 
of  teams  and  labor,  and  B.  is  to  not  to  be  a  partner  with  the  def end- 
manage  the  farm,  and  give  certain,  ant,  this  was  held  not  to  make  the 
labor,  the  crops  to  be  divided  be-  patentee  a  partner  with  the  defend- 
tween  them,  this  does  not  constitute  ant,  although  his  remuneration  de- 
a  partnership.  Blue  v.  Leathers,  16  pended  distinctly  upon  the  amount 
HI.  81 ;  Moore  v.  Smith,  19  Ala.  774;  of  profits.  Stocker  r.  Brockelbank, 
pogt,  §  46,  note;  jRandle  v.  State,  3  Macn.  &  G.  250,  5  Eng.  L.  &  Eq. 
49  Ala.  14;  Courts  v.  Happle,  Id.  67.  But  if  the  joint  owners  of  a  pa- 
254;  Robinson  p.  Bullock,  58  Ala.  tent  agree  to  make  a  common  inter- 
618  ;  Holloway  v.  Brinkley,  42  est  to  sell,  and  to  divide  the  net 
Ga.  226;  Smith  v.  Summerlin,  48  proceeds  equally,  a  partnership  is 
Ga.  425;  Jeter  v.  Penn,  28  La.  Ann.  thereby  created.  Penniman  v,  Mun- 
280;  Christian  v.  Crocker,  25  Ark.  son,  26  Vt.  164;  and  see  Noyes  v. 
827 ;  Gregory  v.  Brooks,  1  Hun,  404;  Cushman,  25  Vt.  390.] 
Robinson  v.  Haas,  40  Cal.  474.  But  •  Mair  v,  Glennie,  4  M.  &  S.  240. 
see  Adams  t?.  Carter,  53  Ga.  160;  —In  this  case,  by  agreement,  the 
Urquhart  v.  Powell,  54  Ga.  29;  Au-  master  of  the  ship  was  to  have,  in 
trey  r.  Frieze,  59  Ala.  687}.  So,  lieu  of  wages,  primage,  &c.,  one 
where  a  patentee  of  an  article  con-  fifth  share  of  the  profit  or  loss  of  the 
tracted  with  the  defendant  to  act  as  intended  voyage  on  ship  and  cargo, 
manager  of  the  business  of  manu-  and  was  to  follow  the  instructions 
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engaged  in  the  whale  fisheries,  who  are  to  receive  a  certain 
proportion  of  the  profits  or  proceeds  of  the  voyage  after  the 
sale  thereof,  in  lieu  of  wages,  are  not  deemed  inter  sese^  or  as 
to  third  persons,  partners  with  the  owner  and  master  therein  ; 
but  their  shares  are  treated  as  in  the  nature  of  wages,  uhli* 
quidated  at  the  time,  but  capable  of  being  reduced  to  a  cer- 
tainty on  the  sale  of  the  oil  or  fish,  when  it  has  taken  place  ; 
and  thus  they  become  entitled  to  wages  to  the  extent  of 
their  proportion  in  the  produce  of  the  voyage.*    It  would  be 

of  the  owner  of  the  ship  and  cargo,  profits  of  the  adventure.*'  [This 
and  do  all  the  business  himself  that  case  was  commented  upon  and  ap- 
he  could  do,  and  for  the  rest  make  proved  in  Stocker  v,  Brockelbank,  3 
the  best  bargains  he  could.  The  Macn.  &  G.  250,  5  Eng.  L.  &  Eq. 
voyage  was  to  Havana,  and  to  take  67.]  This  language  is  certainly 
in  a  return  cargo  for  the  Baltic,  very  general;  and  perhaps  in  its 
The  owner  became  bankrupt  during  application  it  ought  to  be  limited  to 
the  voyage,  and  had  mortgaged  the  the  very  case  before  the  court,  which 
ship  to  A.  &  Co.  for  advances ;  who  involved  the  point  only  whether 
bad  not  taken  possession  of  the  ship  there  was  a  partnership  between  the 
npon  her  return,  and  had  also  be-  parties;  not  whether  there  was  a 
come  bankrupts.  The  ship  and  partnership  as  to  third  persons.  It 
cargo  had  been  sold,  and  the  suit  is  indeed  difficult,  even  with  this 
was  by  the  assignees  of  the  owner  qualification,  to  reconcile  this  case 
against  the  assignees  of  the  mortga-  with  the  doctrine  promulgated  in 
gees,  for  the  proceeds.  One  ques-  some  other  cases ;  for  as  the  master 
tion  was,  whether  the  master,  under  was  to  share  both  in  the  profit  and 
the  agreement,  was  a  partner  in  the  losses  of  the  voyage,  it  would  seem 
ship  and  cargo  for  the  voyage.  The  that  the  owner  and  master  were, 
court  held  that  he  was  not.  On  this  inter  sese^  partners  in  the  ship  and 
occasion  Lord  EUenborough  said:  cargo  for  the  voyage,  as  well  as  in 
**  And  upon  this  point  it  has  been  regard  to  third  persons.  At  least 
contended  that  the  captain  was  vir-  there  are  authorities  which  sustain 
tually  a  partner.  But  on  what  this  view  of  the  matter.  See  ante, 
ground  has  it  been  so  contended?  §§  27,  82,  84,  41;  post,  §§  48,  44, 
The  gronnd  is,  because  payment  of  65-58.  [But  in  Mair  «.  Glennie, 
the  captain's  wages  was  to  depend,  the  expression  **  profit  or  loss  "  seems 
as  to  its  amount,  upon  a  reference  to  have  been  used  for  gross  returns, 
to  the  value  of  the  cargo,  but,  ac-  See  ante,  §80,  note];  Smith  v.  Wat- 
cording  to  that  mode  of  argument,  son,  2  B.  &  C.  401 ;  Bond  v.  Pittard, 
every  seaman  in  a  Greenland  voyage  8  M.  &  W.  857 ;  Green  t;.  Beesley,  2 
would  become  a  partner  in  a  fishing  Bing.  N.  C.  108;  Perrott  o.  Bryant, 
concern.  There  is  no  pretence,  2  You.  &  C.  Ex.  61,  68;  Oil.  on  P. 
therefore,  for  saying  that  the  cap-  B.  1,  c.  1,  §  1,  pp.  20-24,  2d  ed. 
tain  was  a  partner,  because  his  wa-  ^  Wilkinson  v.  Frasier,  4  £sp. 
ges  wera  to  be  regulated  and  paid  182;  Baxter  v.  Rodman,  8  Pick.  485, 
by  reference  to  a  calculation  on  the  488, 489;  Turner  v.  Bissell,  14  Pick. 
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manifestly  against  the  common  understanding  in  all  such 
voyages  to  consider  them  partners  inter  sese.^  And  it  would 
be  equally  against  the  common  usage  to  treat  them  as  part- 
ners as  to  third  persons,  and  liable  thereby  for  the  outfits, 
advances,  and  other  charges  for  the  voyages  to  third  persons, 
who  should  give  credit  for  them.  On  the  contrary,  in  all 
such  voyages  the  owner  of  the  ship  is  treated  as  solely  re- 
sponsible therefor,  and  the  masters,  officers,  and  crew  are  not 
even  deemed  tenants  in  common  in  the  voyage;  but  are 
rather  deemed  entitled  to  several  and  distinct  proportions  of 
the  proceeds  thereof,  as  in  the  nature  of  wages,  and  in  no 
sense  as  partners.^     The  case,  therefore,  is  one  where  the  sea- 


192,195;  [Coffin  r.  Jeukins,  8  Story,  inhaling  voyage,  said:   "The  firat 

108;    The    Crusader,    Ware,  437;  objection  is,  that  as,  by  virtue  of  the 

Reed  t;.  Hossey,  Bl.  &  HowL  525;  contract,  on  which  the  master  and 

Duryee  v,  Elkins,  Abbotts,  Adni.  crew  engage  in  the  voyage,  they  are 

529];   {Bridges  v.  Sprague,  57  Me.  to  receive  their  pay  out  of  the  pro- 

643;  Holden  v.  French,  68  Me.  241 1.  ceeds  of  the  oil,  they  are  joint  own- 

^  Rice  0.  Austin,  17  Mass.  197,  ers  and  quan  partners,  and  so  ought 
205,  206.  —  Mr.  Justice  Putnam,  in  all  to  have  joined  in  the  action.  If 
delivering  the  opinion  of  the  court  this  were  the  law,  it  would  be  found 
in  this  case,  said :  **  It  cannot,  how-  to  be  exceedingly  inconvenient,  and 
ever,  be  true  that  all  who  paHici-  would,  no  doubt,  entirely  break  up 
pate  in  the  profits  are  to  be  consid-  the  peculiar  mode  of  conducting  these 
ered  as  partners  in  respect  to  the  voyages,  which  have  been  found  to 
concei*n  or  adventure  from  which  be  so  beneficial  to  those  who  carry 
the  profits  of  the  voyage  arise.  Sea-  them  on,  and  to  the  country.  That 
men,  for  example,  who  are  employed  every  seaman  should  be  tenant  in 
in  the  whale  fisheries,  are  usually  common  with  all  the  other  seamen, 
compensated  for  their  services  by  a  the  master,  and  the  owners  of  the 
certain  part  of '  the  profits  of  the  vessel,  in  all  the  oil  which  may  be 
voyage.  Nevertheless  it  has  not  taken  on  a  whaling  voyage,  so  that 
been  supposed  that  this  circumstance  no  action  could  be  brought  respect- 
made  the  mariner  a  partner  with  the  ing  it  without  joining  all,  and  none 
ship-owner,  so  as  to  render  it  lawful  could  be  sued  without  the  whole, 
for  a  creditor  of  the  mariner  to  take  giving  every  seaman  a  right  to  dis- 
the  whole  cargo  of  oil  for  his  private  continue  the  action,  or  to  release  the 
debt."  See  also  Turner  v.  Bissell,  daim,  or  to  receive  payment  for  the 
14  Pick.  192.  whole,  would  be  a  state  of  things 

^  See  Fennings  v.   Lord  Gren-  not  suspected  by  the  wise  and  en- 

ville,  1  Taunt.  241.  — In  Baxter  v,  terprising  men  who  have  carried  on 

Rodman,   3    Pick.    435,   438,   Mr.  the  whale  fishery.    But  we  think  it 

Chief  Justice  Parker,  in  delivering  is  not  the  law.    The  owners  of  the 

the  opinion  of  the  court,  it  being  a  vessel  and  projectors  of  the  voyage 

case  growing  out  of  a  contract  for  a  are  the  owners  of   the  product  of 
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men  are  to  participate  in  the  profits,  if  any,  but  are  to  bear 
no  part  of  the  losses,  if  the  profits  are  not  sufficient  to  repay 
the  owner.^  In  like  manner,  where  persons  who  are  engaged 
as  dredgers  in  the  oyster  fisheries  have  no  interest  in  the 
boats,  nor  in  the  fish  caught,  but  the  latter  belong  wholly  to 
the  owners  of  the  boats,*  and  the  dredgers  are  to  receive  a 
share  of  the  profits,  such  persons  are  not  deemed  partners  in 
the  adventure,  either  inter  9e»e  or  as  to  third  persons  ;  but  it 
is  treated  as  a  mere  mode  of  calculating  the  amount  of  waged 
due  to  them  from  the  owners  of  the  boats.^  But  it  might  be 
otherwise  if  the  dredgers  were  to  share  in  the  profits  and 
losses  according  to  certain  agreed  proportions.^ 

§  43.  JExtension  of  Doctrine  in  America.  In  America  the 
doctrine  has  been  applied  to  other  analogous  cases  and 
pressed  somewhat  further.  Thus,  where  a  party  was  to  re- 
ceive, by  way  of  rent,  a  portion  of  the  profits  of  a  farm  or 
tavern,  let  to  hire  by  him,  it  was  held  that  he  ought  not  to  be 
deemed  a  partner  in  the  concern ;  but  that  it  was  to  be 
treated  as  a  mode  of  receiving  compensation  only.^     Upon 


the  voyage.  The  true  meaning  of 
the  shipping  contract  is  that  the 
men  shall  be  paid  out  of  the  pro* 
ceeds  in  a  stipulated  proportion.  It 
is  an  agreement  as  to  the  mode  of 
compensation,  and  gives  them  no 
property  in  tiie  oil,  but  only  regu- 
lates the  amount  of  compensation." 
In  the  common  cod  fisheries  a  dif- 
ferent usage  seems  to  prevail.  There 
the  fishermen  generally  share  the 
fish  caught,  and  the  proceeds  there- 
of, when  sold  by  the  owner,  in  cer- 
tain fixed  proportions.  This  has 
never  been  supposed  to  constitute 
them  partners  inter  sese,  or  as  to 
third  persons,  in  the  adventure.  At 
most  they  could  be  deemed  no  more 
than  tenants  in  common  of  the  fish 
caught  with  the  owner.  The  act  of 
Congress  manifestly  contemplates 
them  as  having  rights  and  interests 
in  severalty,  and  gives  each  fisher- 
man a  several  remedy  against  the 
vessel  for  his  share  of  Uie  fish  caught, 
6 


and  of  the  proceeds  when  sold.  Act 
of  June  19,  1813,  c.  2.  See  Hous- 
ton V,  Darling,  16  Me.  418. 

1  See  Coppard  ».  Page,  Forrest, 
1 ;  Perrott  ©.  Bryant,  2  You.  &  C. 
Ex.  61,  67,  68. 

a  Perrott  v,  Bryant,  2  You.  &  C. 
Ex.  61,  67. 

»  Coppard  v.  Page,  Forrest,  1; 
Perrott  r.  Bryant,  2  You.  &  C.  Ex. 
61,  68.  But  see  Mair  o.  Glennie,  4 
M.  &  S.  240;  [Stocker  v.  Brockel- 
bank,  8  Macn.  &.  6.  250;  5  Eng.  L. 
&  Eq.  67]. 

*  Perrine  r.  Hankinson,  6  HalBt. 
181 ;  8  Kent,  88 ;  [Lyon  t;.  Knowles, 
8  B.  &  S.  656 ;  Putnam  v.  Wise,  1 
Hill  (N.  Y.),  284;  Bowyer  v.  An- 
derson, 2  Leigh,  550;  Chase  v.  Bar- 
rett, 4  Paige,  148;  Holmes  r.  Old 
Colony  Railroad  Co.,  5  Gray,  58]; 
I  Reiser  v.  State,  58  Ind.  879;  Eng- 
land V.  England,  1  Baxt.  (Tenn.) 
108.}  [But  see  Catskill  Bank  v. 
Gray,  14  Barb.  471.] 

65 


§48 


PABTNBBSHIP. 


[chap.  IV. 


the  like  analogy,  where  A.  advanced  his  funds  to  be  invested 
by  B.  in  live-oak  in  Florida,  to  be  procured,  cut,  and  trans- 
ported at  the  expense  of  B.,  but  on  account  and  risk  of  A., 
to  the  navy  yard  of  the  United  States,  and  for  his  services 
and  disbursements  B.  was  to  receive  half  the  profits,  and  A., 
for  his  risk  and  advances,  was  to  have  the  residue  of  the 
profits,  it  was  held  that  the  parties  were  not  partners  in  the 
timber,  nor  could  third  persons  be  at  liberty  to  treat  it  as 
partnership  property.  On  that  occasion  the  court  said  that 
it  was  not  true  that  all  who  participated  in  the  profits  are 
to  be  considered  as  partners  in  respect  to  the  coucem  or  ad- 
venture from  which  the  profits  arise.  And  the  case  was  put 
of  shipments  to  India  upon  half  profits  (which  are  so  gener- 
ally practised  in  this  country),  in  which  it  has  never  been 
supposed  that  thereby  the  shippers  and  the  owners  of  the 
ship  became  answerable  for  each  other,  or  were  in  any  way 
interested,  as  partners,  in  respect  to  the  property  which  con- 
stituted the  original  adventure,  and  which  was  undertaken 
to  be  carried  to  India  for  half  profits,  or  in  the  return  cargo 
in  which  the  proceeds  were  invested  ;  but  that  the  half  prof- 
its were  treated  only  as  a  mode  of  compensation  for  freight, 
disbursements,  and  charges  in  the  course  of  the  voyage.^  So, 
where  A.  and  B.,  having  entered  into  a  contract  with  a  turn- 
pike company  to  make  and  complete  a  certain  road,  after- 
wards agreed  with  C.  to  let  him  have  a  share  of  the  profits, 
if  an}',  in  making  the  second  ten  miles  of  the  road,  in  pro- 
portion to  the  help  he  afforded  in  completing  the  same,  the 
one  half  to  be  taken  from  A.'s  part,  and  the  other  half  from 
B/s  part ;  it  was  held  that  this  agreement  did  not  create  a 
partnership  between  A.,  B.,  and  C,  but  was  only  a  mode  of 
paying  C.  for  his  help  and  labor.^ 


^  Rice  V.  Aastin,  17  Mass.  197, 
206;  Turner  V.  Bissell,  14  Pick.  192, 
195;  3  Kent,  34;  [Braley  v.  God- 
dard,  49  Me.  115].  {Where  the 
profits  are  shared  as  compensation 
for  the  use  of  money,  no  partnership 
is  necessarily  created  inter  sese: 
Lintner  v.  Millikin,  47  HI.  178;  nor 
in  such  cases  does  any  liability  as  a 
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partner  necessarily  arise  as  to  -third 
persons.  See  post,  §  67,  note.  Nor  is 
such  'liability  created  where  the 
profits  are  shared  as  payment  for 
property  or  rights  conveyed.  Smith 
V.  Vanderburg,  46  111.  34;  Burton 
V.  Goodspeed,  69  III.  287;  Donley  v. 
Hall,  5  Bush  (Ky.).  549.} 

'  Muzzy  i;.  Whitney,  10  Johns. 
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§  44.  Masters  and  Owners  of  Vessels.  So,  where  the  master 
of  a  ship  agreed  with  the  owner  to  take  her  for  the  purpose  of 
getting  employment  in  the  freighting  business,  and  engaged 
to  victual  and  man  her,  and  pay  half  the  port  charges,  pilots 
age,  &c. ;  and  the  owner  was  to  pay  the  other  half,  together 
with  eight  dollars  per  month  for  one  man's  wages,  and  to  put 
the  vessel  in  sufficient  order  for  business  ;  and  all  the  money 
so  stocked  in  the  vessel  was  to  be  equally  divided  between 
the  master  and  the  owner,  each  party  accounting  for  the 
above ;  it  was  held  that  the  master  was,  pro  hoe  vice^  owner 
for  the  voyage  undertaken,  and  the  owner  was  not  a  partner, 
even  as  to  third  persons  ;  for  the  agreement  amounted  to  no 
more  than  a  compensation  out  of  the  earnings  of  the  vessel, 
after  deducting  certain  fixed  charges.^  In  this  case  the  de- 
duction was  from  the  gross  earnings.  In  another  case  the 
same  principle  was  applied  to  the  case  of  the  net  earnings. 
Thus,  where  the  vessel  was  let  to  charter  to  the  master  for 
the  season,  and  she  was  by  the  agreement  to  be  at  the  risk  of 
the  owner,  and  after  deducting  the  first  cost  of  the  lumber, 
or  whatever  sh«  might  carry,  the  owner  was  to  receive  two 
fifths  of  the  net  proceeds,  and  the  master  was  to  purchase 
the  cargoes  at  his  own  expense,  to  victual  and  man  the  ves- 
sel, and  to  pay  the  two  fifths  at  the  end  of  each  trip,  it  was 
held  that  the  master  was,  pro  hoc  viee^  owner  for  the  season  : 
and  that  the  general  owner  was  not  liable  to  third  persons,  as 
a  partner,  on  account  of  other  shipments  not  made  within 
the  scope  of  the  agreement^ 


226.  —  Tn  this  last  ease,  as  in  Hes- 
keth  9.  Blanchard,  4  East,  144,  the 
real  qaestion  before  the  court  was 
whether  the  parties  were  partners 
inter  sese  ;  and  the  coart  did  not  de- 
cide whether  the  parties  were  part- 
ners as  to  third  persons,  as  the  court 
did  in  Hesketh  v.  Blanchard.  But 
the  inference  deducible  from  the 
language  of  the  court  leads  to  the 
conclusion  that  they  were  not  part- 
ners either  way.  8  Kent,  84.  But 
see  Dob  v,  Halsey,  16  Johns.  84; 
[Yoorhees  p.  Jones,  5  Dutch.  270]. 


1  Cutler  V.  Winsor,  6  Pick.  885; 
Taggard  v.  Loring,  16  Mass.  886. 
See  Dry  v.  Boswell,  1  Camp.  829, 
880;  [Dwinel  v.  Stone,  80  Me.  884]. 

*  Reynolds  p.  Toppan,  15  Mass. 
870. — This  case  seems  to  have 
turned  upon  its  own  peculiar  cir- 
cumstances ;  otherwise,  it  might  not 
seem  easy  at  first  view  to  reconcile 
it  with  the  doctrine  of  Lord  Ellen- 
borough  in  Dry  o.  Boswell,  1  Camp. 
829,  880,  where  the  distinction  is 
expressly  taken  between  sharing  the 
gross  earnings  and  sharing  the  net 
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§  39.    Caien  in  Harmony.   Keeping  this  distinctioD  in  view, 
all  the  supposed  repugnancy  or  difficulty  of  the  various  de- 

tbe  profits  of  the  business,  without^  alluded  to,  says:  **  It  is  not  within 
having  a  specific    lien   upon  such*  the  original  object  of  this  work  to 
profits  to   the    exclusion   of    other  enter  into  any  contested  points,  or 
creditors,  it  is  for  their  interest  that  to  broach  an   opinion    not   imme- 
he  should  be  compensated  in*  that  diately  sanctioned   by  judicial  de- 
way,  instead  of   receiving  a  fixed  cisions.     In  the  present  case,  how- 
compensation,  whether  the  business  ever,  it  may  be  allowable  to  depart 
produced  profits  or  otherwise ;  on  from  this  rule,  as  the  principle  on 
the  other  hand,  that,  if  he  stipulates  which    the    above     distinction    is 
for  an  interest  in,  the  profits  of  the  grounded  seems   to  the    author  of 
business,  which  would  entitle  him  to  this  work  perfectly  clear  and  just, 
an  account,  and  give  him  a  specific  On  the  one  hand,  suppose  a  person 
lien  or  a  preference  in  payment  over  is  to  receive  a  proportion  of  a  given 
other  creditors,  and  giving  him  the  qaanlum  of  profits,  by  way  of  rec- 
full  benefit  of  the  increased  profits  ompense  for  his  labor,  this  cannot 
of  the  business,  without  any  corre-  be  pi*oductive  of  injustice  to  any  of 
sponding  risk    in   case   of  loss,  it  the  creditors  of  the  trader;  for  the 
would  operate  unjustly  as  to  other  trader's  own  interest  will  not  suffer 
creditors ;  and  therefore  that  it  is  him  to  give  a  greater  proportion  of 
perfectly  right  in  principle  that  he  the  profits  than  the  particular  ad- 
should  be  holden  to  be  liable  to  third  ventui*e  will  well  afford.    As,  if  the 
parties,  as  a  partner  in  the  latter  risk  is  worth  ten  per  cent,  he  will  not 
case,  but  not  in* the  first.  Gary  on  P.  be  satisfied  with  securing  five  per 
11,  note  i.     I  am  inclined  to  think  cent  only  as  his  own  return,  but  will 
this  distinction  is  a  sound  one,  as  re-  probably  offer  an  equal  share  of  the 
gards  the  rights  of   third  persons,  profits  above  the  five  per  cent.    But 
But  as  between  the  parties  them-  suppose  the    adventure   fails,   and 
selves,  it  is  perfectly  competent  for  there  is  none  or  very  little  profit  to 
them  to  agree  that  one  shall  have  be  divided,  the  creditor  is  obviously 
his  full    share  of    the   anticipated  in  a  better  condition  than  if  a  sum 
profits,  as  a  compensation  for  his  certain  bad  been  given  as  wages; 
labor  or  skill,  without  running  any  for  as  every  undertaking  must  be 
risk  of  absolute  loss,  except  as  to  attended  with  some  expense,  and  it 
third  persons,  if,  instead  of  produc-  is  usual  to  pay  agents  or  servants 
ing  profits,  the  business  should  prove  before  any  return  of  profit  can  be 
a  losing  concern.   Many  of  the  cases  fairly  calculated  upon,  it  would  be 
cited  by  the  counsel  for  the  plaintiffs  uni-easonable  to  say  that  an  agent 
in   error  were  those  in  which  the  or  seiTant  shall  not  be  paid  until 
question  arose  between  the  imme-  the  trader's  other  creditors  are  sat- 
diate  parties  to  the  agreement,  which  isfied,  and  whether  those  wages  are 
was  supposed  to  make  them  partners  paid  by  a  proportion  of  the  profits, 
as  between  themselves;    and  they  or  by  a  sura  certain  which  must  be 
may  therefore   be  reconciled  with  deducted  from  the  profits,  cannot  be 
other  cases,  in  which  they  were  held  very  material  to  the  creditors.     On 
to  be  liable  as  partners  to   thu'd  the  other  hand,  if  the  agent  agrees 
persons  upon  the  principles  before  for  a  part  of  the  profits  as  such,  and 
stated."    Mr.  Gary,  in  the  passage  stipulates   for   an    interest  in  the 
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CHAP.  IV.] 


AS  TO  THIED  PERSONS. 


§40 


^Aded  cases  vanishes,  and  they  are  in  harmony  with  each 
a;her  as  well  as  with  common  sense.^  Let  us  proceed  then 
to  illustrate  the  doctrine  by  adverting  to  some  of  the  more 
striking  cases  in  which  it  has  been  judicially  recognized  and 
confirined. 

§  40.  Joint  Shipment  and  Purchase.  Thus,  where  A.,  hav- 
ing neither  money  nor  credit,  offered  to  B.  that  if  he  would 
order  certain  goods  to  be  shipped  with  A.,  upon  adventure  to 
foreign  parts,  if  any  profit  should  arise  therefrom,  B.  should 
have  one  half  for  his  trouble  ;  and  B.  accepted  the  offer,  and 
the  goods  were  purchased  accordingly,  and  charged  to  both 
A.  and  B.  as  joint  debtors  ;  and  B.,  having  been  afterwards 
compelled  to  pay  the  whole  debt,  brought  a  suit  against  A.'s 
executors  to  recover  the  value  of  the  goods  so  purchased ; 
on  an  objection  taken,  that  A.  and  B.  were  partners  in  the 
adventure,  and  the  action  was  not  therefore  maintainable, 
the  court  overruled  the  objection,  and  held  that,  quoad 
third  persons,  this  was  a  partnership,  for  the  plaintiff  B. 
was  to  share  half  the  profits;  but,  as  between  them- 
selves, it  was  only  an  agreement  for  so  much,  as  a  com- 
pensation for  the  plaintiffs  trouble  and  for  lending  A. 
his  credit.*''  In  this  case  the  purchase  was  on  joint  account, 
for  the  purpose  of  selling  the  same  goods  and  dividing  the 
profits;  and  therefore  it  might  well  be  deemed  a  partner- 
ship as  to  third  persons,  as,  for  example,  in  favor  of  the 


profits  of  a  business,  instead  of  a 
certain  sum  proportioned  to  those 
profits,  he  obtains  the  right  of  an 
account,  and  to  the  prejudice  of  the 
creditors  may  institute  a  suit  against 
his  employer,  not  for  the  recovery 
of  his  wages,  but  for  an  account  of 
profits;  and,  supposing  him  not  to  be 
thereby  constituted  a  partner,  might 
take  his  full  share  of  the  profits, 
haying  an  obvious  advantage  over 
the  other  creditors;  for,  in  case  of 
the  trader's  insolvency,  his  claim 
(still  supposing  him  not  to  be  a  part- 
ner) would  be  prior  to  that  of  other 
creditors,  whereas  in  the  former  case 
he  has  not  a  determinate  interest  in 


the  profits,  but,  on  the  event  of  the 
trader's  becoming  bankrupt,  would 
be  on  the  same  footing  with  other 
simple  contract  creditors. "  See  also 
Perrine  v.  Hankinson,  6  Halst.  181 ; 
8  Kent,  25,  note  (b),  where  the 
learned  commentator  adopts  with 
approbation  the  doctrine  of  Mr. 
Chancellor  Walworth.  See  also 
Story  on  Contracts,  §§  352, 353,  357, 
and  note. 

1  See  Mont,  on  P.  B.  1,  Pt.  1,  pp. 
10-12,  2d  ed.,  where  many  of  the 
cases  are  collected. 

^  Hesketh  v.  Blanchard,  4  East, 
144,  146;  Smith  r.  Watson,  2  B.  & 
C.  401 ;  post,  §§  56,  57. 
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PABTKBB8HIP. 


[chap.  IV. 


agreed  to  furnish  B.  for  one  year  with  wool  to  be  worked 
into  satinets,  and  B.  was  to  deliver  to  A.  all  the  satinets 


lish  is  founded  on  the  distinction 
which  has  been  taken  between  agree- 
ments, by  which  the  parties  have  a 
specific  interest  in  the  profits  them- 
selves, as  profits,  and  such  as  give 
to  the  party  sought  to  be  charged  as 
a  pai*tuer,  not  a  specific  interest  in 
the  business  or  profits,  as  such,  but 
a  stipulated  proportion  of  the  profits, 
as  a  compensation  for  his  labor  and 
services.  Ex  parte  Chuck,  8  Bing. 
469.  We  are  aware  that  this  dis- 
tinction has  not  received  the  appro- 
bation of  Lord  Eldon,  who  says,  in 
Ex  parte  Hamper,  17  Ves.  403: 
*  The  cases  have  gone  further  to  this 
nicety,  upon  a  distinction  so  thin 
that  I  cannot  state  it  as  established 
upon  due  consideration,  that  if  a 
trader  agrees  to  pay  another  person 
for  his  labor  in  the  concern  a  sum 
of  money  even  in  proportion  to  the 
profits,  equal  to  a  certain  share,  that 
will  not  make  him  a  partner;  but 
if  he  has  a  specific  interest  in  the 
profits  themselves,  as  profits;  he  is 
a  partner.  It  is  clearly  settled, 
though  I  regret  it,  that  if  a  man 
stipulates,  that,  as  the  reward  of  his 
labor,  he  shall  have,  not  a  specific 
interest  in  the  business,  but  a  given 
sum  of  money,  even  in  proportion 
to  a  given  quantum  of  the  profits, 
that  wiU  not  make  him  a  partner ; 
but  if  he  agrees  for  a  part  of  the 
profits,  as  such,  giving  him  a  right 
to  an  account,  though  having  no 
property  in  the  capital,  he  is,  as  to 
third  persons,  a  partner.'  Id.  412; 
Ex  parte  Rowlandson,  1  Rose,  91; 
Ex  parte  Watson,  19  Yes.  459.  We 
do  not  propose  to  examine  the  rea- 
sonableness of  the  doubts  expressed 
by  this  distinguished  judge.  Such 
inquiry  we  consider  closed  by  a 
series  of  precedents  which  we  do 
not  feel   at   liberty  to    disregard. 
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They  have  settled  principles  which 
have  for  a  long  period  regulated  the 
agreements  of  parties  in  cases  to 
which  they  are  applicable ;  and  they 
ought  not  now  to  be  questioned.  The 
distinction  to  which  we  have  re- 
ferred, in  our  opinion  embraces  the 
present  case.  The  object  of  Mar- 
shall and  his  associates  was  to  have 
the  wool  manufactured  into  cloth. 
They  resided  at  a  distance  from  the 
factory  occupied  by  French  and 
Uubbell,  and  were  unacquainted 
with  the  business  of  manufacture 
ing.  They-  we]*e  vrilling  to  avail 
themselves  of  the  opportunity,  which 
the  possession  of  the  factory  by 
French  afforded,  of  having  their 
wool  worked  into  cloth,  and  of  the 
skill  of  French  and  Hubbell,  to 
prepare  it  for  market.  To  secure 
and  increase  exertion,  they  agreed 
to  give  them,  as  a  rewai*d  for  their 
services  and  the  materials,  which 
they  should  furnish,  a  certain  pro- 
portion of  the  *  net  proceeds  of  all 
the  cloths,  after  deducting  incident- 
al and  necessary  expenses  of  trans- 
porting and  other  proper  charges 
of  sale.'  It  is  not  expressed,  in 
terms,  to  be  for  such  compensation ; 
but  this  is  its  legal  meaning.  In 
many  of  the  cases  to  which  we 
have  referred,  the  language  of  the 
agreements  was  not  more  explicit 
than  in  the  one  now  under  consid- 
eration; but,  looking  at  the  entire 
transaction,  such  was  considered 
the  obvious  meaning  of  the  parties. 
French  and  Hubbell  had  no  other 
interest  in  the  profits  than  such  as 
arose  from  the  agreement  to  pay 
them  for  their  labor,  &c.,  in  a  spe- 
cific propoilion  of  the  amount  of 
the  sale  of  the  manufactured  ar- 
ticle." [See  Brigham  v.  Dana,  29 
Vt.  1,  9.] 


CHAP.  IV.]  AS  TO  THIED  PERSONS.  §  46 

which  the  wool  would  make,  and  to  find  and  pay  for  warps 
for  the  same  ;  A.  was  to  pay  B,,  for  working  the  wool,  find- 
ing the  warps,  &c.,  forty  per  cent  on  the  sale  of  the  satinets ; 
each  was  to  pay  half  the  charges ;  A.  was  to  have  the  whole 
direction  of  the  sales,  and  if  he  should  make  sales  himself,  he 
was  to  have  one  and  a  half  per  cent  upon  forty  per  cent  of 
the  sales.  It  was  held  that  A.  and  B.  were  not  partnei-s 
inter  se$e  or  as  to  third  persons.^ 

^  Tamer  v.  Bissell,  14  Pick.  192.  agreement  did  not  constitute  a  part- 
—  On  this  occasion  Mr.  Justice  nership.  The  cases  of  the  seamen 
Wilde,  in  delivering  the  opinion  of  employed  in  the  whale  fisheries,  and 
the  court,  said :  ^^  The  question  sub-  of  shipments  to  India  on  half  profits, 
mi tted  is  whether  the  defendants  are  come  within  the  same  distinction, 
liable  in  this  suit  as  partners.  It  is  So  factors  and  other  agents,  who  re- 
admitted that  they  were  not  part-  ceive  commissions  in  proportion  to 
ners  inter  se  ;  for  by  the  terms  of  the  amount  of  sales,  are  interested 
their  agreement  they  had  not  a  in  the  profits,  but  as  they  have  no 
mutual  interest  in  the  profits  and  interest  in  them  excepting  so  far  as 
loss  of  the  business  to  which  it  re-  they  may  determine  the  amount  of 
lated,  which  is  essential  to  render  compensation  for  their  services,  they 
a  partnership  complete.  But  the  do  not  thereby  become  partners, 
plaintiff's  counsel  contend  that  both  And  we  are  of  opinion  that  the 
of  the  defendants  participated  in  present  case  falls  within  this  dis- 
the  profits  of  the  business,  and  were  tinction.  The  object  of  Bissell  was 
thereby  chargeable  with  respect  to  to  have  his  wool  worked  into  cloth, 
third  persons.  And  it  is  certainly  a  and  he  agreed  to  allow  Root,  as 
well-established  principle,  that  who-  compensation  for  manufacturing,  an 
ever  participates  in  the  profits  of  a  amount  of  money  to  be  regulated  by 
trade,  or  has  a  specific  interest  in  the  amount  of  sales ;  and  in  no  other 
the  profits  themselves,  as  profits,  is  manner  was  Root  interested  in  the 
chargeable  as  a  partner  with  respect  profits.  The  circumstance  that 
to  third  persons.  Gow  on  P.  14.  Root  was  to  find  warps  does  not 
But  it  is  equally  well  established  affect  the  principle  upon  which  the 
that,  where  a  party  is  entitled  to  or  distinction  as  to  compensation  is 
receives  a  given  sum  of  money,  in  founded.  If  Bissell  had  agreed 
proportion  to  a  given  quantum  of  with  Root  to  pay  him  a  cei*tain  sum 
the  profits,  as  a  compensation  for  for  his  services,  and  for  supplying 
his  labor  and  services,  he  is  not  the  warps,  there  could  be  no  pre- 
thereby  liable  to  be  charged  as  a  tence  for  holding  them  as  partners ; 
partner.  Gow  on  P.  19.  Thus,  in  and  we  can  perceive  no  difference  in 
Dry  0.  Boswell,  1  Camp.  329,  the  principle  arising  from  the  circum* 
proprietor  of  a  lighter  agreed  with  a  stance  that  the  compensation  was 
person  to  work  his  lighter,  and  to  to  be  determined  according  to  the 
allow  him  therefor  one  half  of  the  amount  of  sales.''  [See  an^e,  §41; 
gpnoss  earnings,  as  a  compensation  Denny  9.  Cabot,  6  Met.  82;  J  udson  v. 
for  his  labor ;  and  it  was  ruled  by  Adams,  8  Cush.  556 ;  Hawes  v.  Til- 
Lord  EUenborough    that   such  an  linghast,  1  Gray,  289;  Hitchings  v. 
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§  48  PARTNERSHIP.  [CHAP.  IV. 

§  47,  Agency,  So,  where  a  person  was  employed  as'  an 
agent  in  conducting  the  business  of  a  foundry  for  iron  cast- 
ings, at  a  fixed  salary  of  $300,  and  in  addition  thereto  he  was 
to  receive  one  third  of  the  profits  of  the  foundry,  if  any  were 
made,  and  he  had  nothing  to  do  with  the  losses  ;  and  his  em- 
ployers were  to  find  all  the  capital  stock,  and  he  was  to  give 
his  services  ;  it  was  held  that  the  agent  was  not,  either  as  to 
his  employers  or  as  to  third  persons,  a  partner  ;  but  that  the 
case  fell  within  that  class  of  decisions  where  the  agent  was 
to  receive  a  share  of  the  profits  as  a  compensation  for  his 
labor  and  services.^ 

§  48.  Mere  Agent  not  a  Partner.  These  may  suffice  as 
illustrations  of  the  distinction  above  alluded  to.  The  whole 
foundation  on  which  it  rests  is  that  no  partnership  is  in- 
tended to  be  created  by  the  parties  inter  sese  ;  that  the  agent 
is  not  clothed  with  the  general  powers,  rights,  or  duties  of  a 
partner  ;  that  the  share  in  the  profits  given  to  him  is  not  de- 
signed to  make  him  a  partner,  either  in  the  capital  stock  or 
in  the  profits,  but  to  excite  his  diligence  and  secure  his  per- 
sonal skill  and  exertions  as  an  agent  of  the  concern,  and  is 
contemplated  merely  as  a  compensation  therefor.  It  is  there- 
fore not  only  susceptible  of  being  treated  purely  as  a  case  of 
agency,  but  in  reality  it  is  positively  and  absolutely  so,  as  far 
as  the  intention  of  the  parties  can  accomplish  the  object. 
Under  such  circumstances,  what  ground  is  there  in  reason,  or 
in  equity,  or  in  natural  justice,  why  in  favor  of  third  persons 
this  intention  should  be  overthrown,  and  another  rule  sub- 
stituted, which  must  work  a  manifest  injustice  to  the  agent, 
and  has  not  operated  either  as  a  fraud,  or  a  deceit,  or  an  itt- 

Ellia,  12  Gray,  449 ;  Kellogg  v.  Gria-  advances  made  by  either  party,  this 

wold,  12  Vt.  291;  Mason  r.  Potter,  26  contract  was  held  to  be  a  partner- 

Vt.  722;  Lamb  ».  Grover,  47  Barb.  ship.    Tibbatts  ».  Tibbatts,  6  Mc- 

817;  Dunham  ».  Rogers,  1  Penn.  St.  Lean,  80.] 

255;  Johnson  i?.  Miller,  16  Ohio,         i  Vanderburgh  w.  Hull,  20  Wend. 

431.     But  where  A.  gave  B.  posses-  70.     See  1  Smith,  Lead.  Cas.  504, 

sion  of  a  stock  farm  for  a  term  of  and  note,  2d  ed. ;    [Rawlinson  v. 

years  to  improve,  B.  to  have  one  Clarke,  15  M.  &  W.  292;  anie^  §  41; 

third  of   the   profits  and   to    pay  Clark  p.   Gilbert,  82    Barb.    576; 

no  rent,  the  current  expenses  to  Atherton  r.  Tilton,  44  N.  H.  452; 

be  paid  by  the  concern,   and  six  Bullv.  Schuberth,  2  Md.  38.  But  see 

per  cent  interest  to  be  allowed  on  Holt  v.  Eemodle,  1  Ired.  199]. 
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CHAP.  IV.]         AS  TO  THIRD  PBBSONS,  §  49 

tentional  wrong  upon  third  persons  ?  Why  should  the  agent, 
who  is  by  this  very  agreement  deprived  of  all  power  over  the 
capital  stock,  and  the  disposal  of  the  funds,  and  even  of  the 
ordinary  rights  of  a  partner  to  a  levy  *  thereon,  and  an  ac- 
count thereof,  be  thus  subjected  to  an  unlimited  responsibility 
to  third  persons,  from  whom  he  has  taken  no  more  of  the 
funds  or  profits  (and,  indeed,  ordinarily  less  so)  than  he 
would  have  taken  if  the  compensation  had  been  fixed  and 
absolute  instead  of  being  contingent?^  If  there  be  any 
stubborn  rule  of  law  which  establishes  such  a  doctrine,  it 
must  be  obeyed  ;  but  if  none  such  exists,  then  it  is  assuming 
the  very  ground  in  controversy  to  assert  that  it  flows  from 
general  analogies  or  principles.  On  the  contrary,  it  may  be 
far  more  correctl}'  said  that,  even  admitting  (what  as  a  mat- 
ter unafiTected  by  decisions,  and  to  be  reasoned  out  upon 
original  principles,  might  well  be  doubted  ^)  that  where  each 
party  is  to  take  a  share  of  the  profits  indefinitely,  and  is  to 
bear  a  proportion  of  the  losses,  each  having  an  equal  right  to 
act  as  a  principal  as  to  the  profits,  although  the  capital  stock 
might  belong  to  one  only,^  it  shall  constitute,  as  to  third  per- 
sons, a  case  of  pai-tnership  ;  yet  that  rule  ought  not  to  apply 
to  cases  where  one  party  is  to  act  manifestly  as  the  mere 
agent  for  another,  and  is  to  receive  a  compensation  for  his 
skill  and  services  only,  and  not  to  share  as  a  partner,  or  to 
possess  the  rights  and  powers  of  a  partner. 

§  49.  Intention  of  the  Parties  should  govern.  In  short,  the 
true  rule,  ex  cequo  et  hono^  woufd  seem  to  be  that  the  agree- 
ment and  intention  of  the  parties  themselves  should  govern 
all  the  cases.  If  they  intended  a  partnership  in  the  capital 
stock,  or  in  the  profits,  or  in  both,  then  that  the  same  rule 
should  apply  in  favor  of  third  persons,  even  if  the  agreement 
were  unknown  to  them.  And  on  the  other  hand,  if  no  such 
partnership  *  were  intended  between  the  parties,  then  that 
there  should  be  none  as  to  third  persons,  unless  where  the 
parties  had  held  themselves  out  as  partners  to  the  public,  or 

1  [Qu.  lien?]  *  Grace  v.  Smith,  2  W.  Bl.  998; 

*  Caiy  on  P.  11,  note  (i);  ante^  Waugh  ».  Carver,  2  H.   Bl.  235; 

{  87,  note  (1).  ante,  §§  27,  28. 
«  Ante,  §§  86,  87. 
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their  conduct  operated  as  a  fraud  or  deceit  upon  third  persons. 
It  is  upon  this  foundation  that  the  decisions  rest  which  affirm 
the  truth  and  correctness  of  the  distinction  already  considered 
as  a  qualification  of  the  more  general  doctrine  contended  for. 
And  in  this  view  it  is  difficult  to  perceive  why  it  has  not  a  just 
support  in  reason  and  equity  and  public  polic}'.  Wherever 
the  profits,  and  losses  are  to  be  shared  by  the  parties  in  fixed 
proportions  and  shares,  and  each  is  intended  to  be  clothed 
with  the  powers  and  rights  and  duties  and  responsibilities 
of  a  principal,  either  as  to  the  capital  stock,  or  the  profits,  or 
both,  there  may  be  a  just  ground  to  assert,  in  the  absence  of 
all  controlling  stipulations  and  circumstances,  that  they  in- 
tend a  partnership.  But  where  one  party  is  stripped  of  the 
powers  and  rights  of  a  partner,  and  clothed  only  with  the 
more  limited  powers  and  rights  of  an  agent,  it  seems  harsh, 
if  not  unreasonable,  to  crowd  upon  him  the  duties  and  re- 
sponsibilities of  a  partner,  which  he  has  never  assumed,  and 
for  which  he  has  no  reciprocity  of  reward  or  interest.  It  has 
therefore  been  well  said  by  Mr.  Chancellor  Kent,  in  his 
learned  Commentaries,  that  ^^  to  be  a  partner,  one  mCist  have 
such  an  interest  in  the  profits  as  will  entitle  him  to  an  ac- 
count and  give  him  a  specific  lien  or  preference  in  payment 
over  other  creditors.  There  is  a  distinction  between  a  stipu- 
lation for  a  compensation  for  labor  proportioned  to  the  profits, 
which  does  not  make  a  person  a  partner ;  and  a  stipulation 
for  an  interest  in  such  profits,  which  entitles  the  party  to  an 
account  as  a  partner."^  Aftd  Mr.  CoUyer  has  given  the 
same  doctrine  in  equally  expressive  terms,  when  he  says  that 
in  order  to  constitute  a  communion  of  profits  between  the 
parties,  which  shall  make  them  partners,  the  interest  in  the 
profits  must  be  mutual ;  that  is,  each  person  must  have  a 
specific  interest  in  the  profits  as  a  principal  trader.^ 


1  3  Kent,  25,  note,  (b)  ;  Gary  on 
P.  11,  note  (i);  ante,  §  37,  note 
(1) ;  posU  §  57.  [See  RawUuaon  t^. 
Clarke,  15  M.  &  W.  292.] 

«  Coll.  on  P.  B.  1,  c.  1,  §  1,  p. 
17,  2d  ed.;  Id.  p.  11;  Id.  p.  23. 
[The  doctrine  that  participation  in 
profits  makes  one  liable  as  a  partner 
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to  third  persons  by  operation  of  tow, 
first  distinctly  enunciated  in  Waugh 
V.  Carver,  2  H.  Bl.  235,  after  be- 
ing disapproved  by  almost  all  tezt- 
ivriters,  reluctantly  followed  by 
courts  and  broken  in  upon  by  sub- 
tle exceptions  and  limitations,  has 
been  finally  overthrown  in  England. 
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§  50.   Raman  Law.  The  Roman  law  fully  recognized  the 
same  distinction,  treating  the  case  as  a  mandate,  and  not  as  a 

uot  BO,  and  B.  has  not  so  repre- 
seutedV  But  '  partnei-ship,'  and  a 
*  right  to  call  pei*sou3  partners  as 
regards  third  parties'  are  words, 
and  the  thing  must  be  looked  at, 
viz.  the  taking  or  shaiiug  of  profits, 
which  it  is  said  gives  C.  a  right,  as 
against  B.,  to  say  B.  is  a  partner  of 
A.  Why  should  it?  I  trust  that, 
in  the  present  state  of  authority, 
this  question  may  be  freely  handled 
without  presumption,  and  that  the 
goodness  of  such  a  rule  may  be  ex- 
amined ;  because,  though  we  are 
bound  to  administer  the  law  as  we 
find  it,  yet,  when  we  are  consider* 
ing  what  ij;  the  law,  we  may  not  im- 
properly inquire  mto  the  reasonable- 
ness of  that  suggested.  Why,  then, 
does  a  taking  or  sharing  of  A.'s 
profits  by  B.  entitle  C.  to  demand 
payment  by  B.  of  A.'s  debts  in  the 
trade?  How,  if  there  is  such  taking 
or  sharing  in  this  case,  does  it  prove 
that  the  defendant  *  subscribed  Hie 
policy  and  became  an  insurer  ?  '  If 
A.  agrees  with  B.  to  share  profits 
and  losses,  but  not  to  interfere  with 
the  business,  and  not  to  buy  nor  sell, 
and  does  not  interfere,  nor  buy  nor 
sell,  and  C,  knowing  this,  deals  with 
B.,  he  would  have  no  claim  on  A. 
Why  should  he,  if  he  does  not  know 
of  it?  Why,  upon  finding  out  some- 
thing between  A.  and  B.,  which  has 
in  no  way  affected  or  influenced  him, 
should  he  who  has  dealt  with  B. 
have  a  claim  on  A.?  It  is  said,  be- 
cause profits  are  what  the  creditor 
trusts  to,  they  are  his  fund  for  pay- 
ment. This  would  be  a  bad  reason, 
if  true,  in  fact.  A  man  who  trusts 
another  generally  has  a  claim  on  his 
profits  and  capital  too.  How  does  a 
man  who  trusts  the  former  only  more 
affect  the  creditor's  fund?  But, 
further,  it  really  is  not  true  in  sub- 
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A  series  of  cases  has  decided  that 
the  law  of  partnership  is  a  branch 
of  the  law  of  agency ;  that  the  test 
to  determine  the  liability  of  one 
sought  to  be  charged  as  a  paitner  is 
whether  the  trade  is  carried  on  in 
his  behalf;  and  that  participation  in 
the  profits  is  not  decisive  of  that 
question,  except  so  far  as  it  is  evi- 
dence of  the  relation  of  principal  and 
agent  between  the  persons  taking 
the  profits  and  those  actually  carry- 
ing on  the  business.  Cox  v.  Hick- 
man, 18  C.  B.  617;  s.  c.  S  H.  L.  C. 
268;  Kilshaw  v.  Jukes,  8  B.  &  S. 
847;  BuUeu  v.  Sharp  (£xch.  Ch.), 
L.  K.  1  C.  P.  86;  |Shaw  o.  Gait, 
16  Ir.  Com.  Law,  357;  Holme  v, 
Hammond,  L.  R.  7  £x.218;  Moll  wo, 
March,  &  Co.  v.  Court  of  Wards,  L. 
R.  4  P.  C.  419;  Ex  parte  Tennant, 
6Ch.  I).  303;  Kelly  r.  Scotto,  40 
L.  J.  Ch.  383;  42  L.  T.  n.  8.  827. 
See  Pooley  v.  Driver,  5  Ch.  D.  4581. 
In  Bullen  v.  Sharp,  L.  R.  1  C.  P. 
86,125,  Mr.  Baron  Bramwell  says: 
*^  They  say  that  the  defendant  is  a 
partner  with  his  son;  and  that,  if  not 
partners  inter  se,  they  are  so  as  re- 
gards third  parties.  A  most  remark- 
able expression  I  Partnership  means 
a  certain  relation  between  two  par- 
ties. How,  then,  can  it  be  correct 
to  say  that  A.  and  B.  are  not  in 
partnership  as  between  themselves, 
they  have  not  held  themselves  out 
as  being  so,  and  yet  a  third  person 
has  a  right  to  say  they  are  so  as  re- 
lates to  him?  But  that  must  mean 
inter  se,  for  partnership  is  a  relation 
inter  se,  and  the  word  cannot  be  used 
except  to  signify  that  relation.  A. 
is  not  the  agent  of  B. ;  B.  has  never 
held  him  out  as  such;  yet  C.  is  en- 
titled, as  between  himself  and  B., 
to  say  that  A.  is  the  agent  of  B. ! 
Why  is  he  so  entitled,  if  the  fact  is 
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partnership,  unless  the  latter  was  the  intention  of  the  parties 
themselves,  where  one  person  was  employed  to  sell  the  goods 

stance,  only  in  words.  It  is  not  a  It  may  be  said  that,  if  this  reason- 
receipt  of  profits,  in  substance,  that  ing  is  right,  a  man  might  bargain 
makes  a  man  liable.  If  I  agree  to  receive  all  the  profits  of  a  busi- 
to  receive  a  sum  in  proportion  to  ness,  and  not  be  liable.  The  answer 
profits,  as,  for  instance,  a  sum  equal  is,  the  thing  is  impossible.  There 
to  a  tenth,  I  am  not  liable.  If  I  never  was,  and  never  will  be,  a  bona 
receive  a  tenth,  I  am.  What  is  the  Jide  agreement  by  one  man  to  carry 
difference,  except  in  words,  at  least  on  a  business,  bear  all  its  losses,  and 
as  far  as  creditors  are  concerned  ?  pay  over  all  its  profits.  Should  such 
How  can  one  set  of  words  between  an  agreement  appear,  it  would  ob- 
A.  and  B.  give  C.  a  right,  and  the  viously  be  colorable.  Where  there 
same  thing  in  other  words  not?  is  a  chance  of  profit  to  the  trader, 
How  many  men  in  a  thousand,  not  thera  such  an  agreement  may  be 
lawyers,  could  be  got  to  understand,  honest;  and,  where  honest,  ought 
that,  of  the  two  servants  of  a  firm,  not  to  make  him  liable  who  is  cer- 
the  one  who  received  a  tenth  of  the  tainly  to  receive  some  of  the  profits, 
profits  was  liable  for  its  debts,  and  and  perhaps  all. 
the  other  who  received  a  sum  equal  **I  have  hitherto  dealt  with  the 
to  a  tenth  was  not?  This  Mr.  Jus-  case  on  principle.  I  proceed  to  ex- 
ticeStory  calls' satisfactory.'  Story  amine  the  authorities.  The  labor 
on  P.  §  32.  Satisfactory  in  what  formerly  needful  is  now  rendered 
sense?  In  a  practical  business  sense?  unnecessary  by  Cox  v.  Hickman,  8 
No;  but  in  the  sense  of  an  acute  H.L.  0.268.  That  case  has  settled 
and  subtle  lawyer,  who  is  pleased  the  law,  I  may  be  peimitted,  I  hope, 
with  refined  distinctions,  interesting  to  say,  in  a  perfectly  satisfactory 
a^  intellectual  exercises,  though  un-  manner.  .  .  .  But  even  if  we  as- 
intelligible  to  ordinary  men,  and  mis-  sume  that  the  law  supposed  to  exist 
chievous  when  applied  to  the  ordi-  before  Cox  v.  Hickman  remains  un- 
nary  affairs  of  life.  Lord  Eldon  did  touched,  that  is  to  say,  the  supposed 
not  think  it  satisfactory  Ex  parte  law  of  Wau^  o.  Carver,  2  H.  Bl. 
Hamper,  17  Ves.  404.  Such  a  law  235,  I  think  the  same  conclusion 
is  a  law  of  surprise  and  injustice,  ought  to  be  come  to.  Lord  Wens- 
and  against  good  policy.  It  fixes  a  leydale  does  not  notice  that  case, 
liability  on  a  man  contrary  to  his  Lord  Cranworth  does,  and,  with 
intent  and  expectation,  and  without  submission,  gives  a  better  reason 
reason,  and  gives  a  benefit  to  an-  for  the  decision  than  is  to  be  found 
other  which  he  did  not  bargain  for  in  the  case  itself.  The  Chief  Jus- 
and  ought  not  to  have,  and  prevents  tice  theresays  theqnestion  is  whether 
that  free  use  of  capital  and  enter-  they  have  not  constituted  themselves 
prise  which  is  so  important.  It  is  partners  in  respect  to  other  persons, 
said  that  this  is  true  of  a  dormant  and  puts  his  decision  on  the  ground 
partner.  It  is  not:  his  existence  that  *  he  who  takes  a  moiety  of  all 
may  be  unknown  to  the  creditor;  the  profits  indefinitely  shall  by  op- 
but  the  dormant  partner  knows  he  eration  of  law  he  liable  to  losses.' 
is  liable,  and  means  to  be ;  and  the  Let  us  hope  that  this  notion  is  over^ 
creditor  trusts  all  such  persons;  he  ruled,  —  one  which  I  believe  has 
means  to  deal  with  all  real  persons,  caused  more  injustice  and  mischief 
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of  another,  and  was  to  receive  for  his  services  a  portion  of 
the  profits,  or  the  whole  or  a  part  of  the  excess  of  price  be- 


than  any  bad  law  in  our  books.  .  .  . 
I  hope  I  shall  not  be  charged  vrith 
arrogance  for  the  way  in  which  I 
have  spoken  of  bygone  opinions. 
The  law  had  drifted  into  the  condi- 
tion from  which  it  was  rescued  by 
Cox  r.  Hickman.  No  one  in  par- 
ticular was  responsible  for,  and 
probably  no  one  person  could  have 
put  it  at  once  in  the  position  it  was 
in.  But  the  true  line  had  been  de- 
parted from,  at  first  but  a  little, 
and  for  a  good  reason;  and  every 
subsequent  move  took  it  further 
away  in  a  wrong  direction,  till  it 
was  happily  brought  back  by  Cox  v, 
Hickman."  |Mr.  Justice  Lindley, 
Lind.  on  P.  4th  ed.  41,  after  re- 
ferring to  the  above  cases,  says: 
**  There  can  be  no  doubt  that  in  all 
these  cases  the  decisions  would  have 
been  the  other  way,  had  they  oc- 
curred before  Cox  v.  Hickman ;  and 
they  are  particularly  valuable  as 
showing  that  the  principles  on  which 
that  case  was  decided  by  the  House 
of  Lords  may  now  be  safely  relied 
upon,  in  opposition  to  the  old  rule 
which,  before  that  important  deci- 
sion, was  considered  too  firmly  settled 
to  be  questioned.  In  fact,  the  strong 
tendency  of  the  above  decisions  is  to 
establish  tlie  doctrine  that  no  per- 
son who  does  not  hold  himself  out 
as  a  partner  is  liable  to  third  per- 
sons for  the  acts  of  persons  whose 
profits  he  shares,  unless  he  and  they 
are  really  partners  inter  ttese ;  and 
it  is  perhaps  not  going  too  far  to  say 
that  this  is  now  the  law.  See  Baron 
Bramwell's  judgment  in  Bullen  v. 
Sharp,  L.  R.  1  C.  P.  86;  Holme  v. 
Hammond,  L.R.  7  £x.  218;  Mollwo, 
March,  &  Co.  v.  Court  of  Wards, 
L.  R.  4  P.  C.  419.  See  also  Ex 
parte  Tennant,  25  W.  R.  854. 
At   the   same   time   persons   may 


find  that  they  are  partners  for 
all  pui*poee8,  although  they  only 
intended  to  be  so  for  purposes 
beneficial  to  themselves.  See  Poo- 
ley  V,  Driver,  5  Ch.  D.  458.  For 
the  guidance,  however,  of  those  who 
may  think  the  writer  has  gone  too 
far  in  representing  the  old  law  as 
completely  superseded,  the  follow- 
ing more  limited  propositions  are 
submitted  as  at  least  conclusively 
established,  and  as  applicable  even 
in  cases  not  within  28  &  29  Vict, 
c.  86. 

**  1.  That  persons  who  share  the 
profits  of  a  business  are,  like  other 
persons,  only  liable  for  the  acts  of 
themselves  and  of  their  real  or  os- 
tensible agents. 

''  2.  That  whether  in  any  partic- 
ular case  the  relation  of  principal 
and  agent  does  or  does  not  exist  be- 
tween one  person  who  carries  on  a 
business,  and  another  person  who 
shares  its  profits,  depends  not  upon 
the  mere  fact  that  the  business  is 
carried  on  more  or  less  for  the  ben- 
efit of  the  latter,  but  upon  all  the 
circumstances  of  the  case. 

''  3.  That  the  relation  of  principal 
and  agent  is  not  constituted  merely 
by  an  agreement  which  entitles  one 
person  to  share  the  gross  returns  of 
a  business  or  adventure  conducted 
by  another. 

"4.  That  the  relation  of  prin- 
cipal and  agent  is  not  constituted 
merely  by  an  agreement  which  enti- 
tles one  person  to  be  paid  definite 
sums  out  of  the  profits  made  by 
another. 

**5.  That  the  relation  of  prin- 
cipal and  agent  is  not  constituted 
merely  by  an  agreement  which  enti- 
tles one  person  to  be  paid  sums 
varying  with  tlie  profits  made  by 
another. 
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yond  a  given  sum.^    "  Si  margarita  tibi  vendenda  dedero,  ut, 
si  ea  decern  vendidisses,  redderes  mihi  decern  ;  si  pluris,  quod 


**  6 .  That  the  relation  of  principal 
and  agent  is  not  constituted  merely 
by  the  existence  of  a  trust,  entitling 
one  person  to  profits  made  by  an- 
other. 

"  7.  That  primd  facie  the  relation 
of  principal  and  agent  is  constituted 
by  an  agreement  entitling  one  per- 
son to  share  the  profits  made  by  an- 
other to  an  indefinite  extent:  but 
that  this  inference  is  displaced  if  it 
appears  from  the  whole  agreement 
that  no  partnership  or  agency  was 
really  intended. 

**  8.  That  in  these,  as  in  all  other 
cases,  the  courts  will  be  astute  to 
defeat  fraud,  and  to  hold  partner- 
ships to  be  created  if  they  are  in- 
tended, although  the  intention  may 
be  carefully  concealed. 

"The  1st,  2d,  4th,  and  8th  of  these 
rules  appear  to  be  warranted  by  Cox 
V.  Hickman,  and  Moll  wo,  March,  & 
Co.  t;.  Court  of  Wards ;  the  3d  and  5th 
by  older  authorities  not  touched  by 
those  decisions ;  and  the  7th  is  proba- 
bly the  most  correct  mode  of  ex- 
pressing the  effect  of  Cox  v.  Hickman 
and  Moll  wo,  March,  &  Co.  v.  Court 
of  Wards  on  Waugh  v.  Carver  and 
other  cases  of  that  class;  the  8th 
speaks  for  itself,  and  is  illustrated 
by  Pooley  v.  Driver." 

As  to  the  act  of  28  &  20  Vict, 
c.  86,  see  Lind.  on  P.  4th  ed.  43, 
and  cases  there  cited.  See  also  Ex 
parte  Taylor,  12  Ch.  D.  866. 

In  America,  after  some  conflict 
among  the  authorities,  the  better 
opinion  seems  to  have  prevailed, 
and  it  is  now  generally  accepted 
that  mere  participation  in  the  prof- 
its, even  the  net  profits,  though 
it  may  primd  facie  (ante  §  38  and 
cases  there  cited),  will  not  in  itself 


necessarily  create  a  liability  as  a 
partner  to  third  persons.  See  Mil- 
ler V.  Bartlet,  15  S.  &  R.  137;  Dun- 
ham V,  Rogers,  1  Penn.  St.  255; 
Edwards  r.  Tracy,  62  Penn.  St.  374; 
Lord  V.  Proctor,  7  Phila.  630;  Em- 
mons V.  Westfield  Bank,  97  Mass. 
230;  Bradshaw  t.  Apperson,  36 
Tex.  133  ;  Sankey  v,  Columbus 
Iron  Works,  44  Ga.  228;  Mason  ». 
Hackett,  4  Nev.  420;  Marsh  v.  North 
Western  National  Ins.  Co.,  3  Biss. 
351;  Niehoff  v.  Dudley,  40  111.  406; 
Smith  V.  Vanderburg,  46  111.  34; 
Burton  v,  Croodspeed,  69  111.  237; 
Smith  V,  Knight,  71  111.  148;  Donley 
V.  Hall  5  Bush  (Ky.),  549;  Harvey 
V,  Childs,  28  Ohio  St.  319.  See 
also  Hart  v,  Kelley,  83  Penn.  St. 
286;  ante  §§  41,  43,  and  cases  cited 
infra* 

In  Maryland,  however,  in  the 
late  case  of  Rowland  v.  Long,  45 
Md.  439,  although  it  was*  in  evi- 
dence that  the  profits  were  shared 
in  consideration  of  services  rendered, 
the  court  held  that  the  liability  as  a 
partner  existed  on  the  broad  ground 
that  **  where  two  persons  agree 
to  cany  on  a  trade  or  business  for 
their  mutual  benefit,  one  to  furnish 
the  money  and  the  other  to  perform 
certain  labor  and  services,  and  each 
to  share  profits  to  be  derived  from 
such  trade  or  business,  they  become 
liable  as  partners  to  third  pei-sons, 
although  in  fact  no  partnership  was 
contemplated  by  the  parties  them- 
selves. In  such  case,  each  party  has 
an  interest  or  property  in  the  profits 
as  profits,  and  is  entitled  to  an  ac- 
count for  the  same.  *'  See  also  Tay- 
lor 9.  Terme,  3  Harr.  &  J.  505.  So 
apparently  in  Nebraska.  Strader  v. 
White,  2  Neb.  848. 


1  Ante,  §  37. 
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excedit  tu  haberes ;  mibi  videtur  (says  Ulpian)  si  animo  con- 
trahendse  societatis  id  actum  sit,  pro  socio  actionem ;  si  minus, 

Members  of  a  corporation  whose  See  also  Parker  v.  Canfield,  37  Conn, 

charter  has  expired  are  not  liable  250;  Smith  v.  Wright,  4  Abb.  Dec. 

as  partners.    Central  City  Savings  (N.  Y.)  274.    The  decisions  in  some 

Bank  o.  Walker,   66  N.   Y.    424.  of  the  cases  are  grounded  more  or 

A  liability  to  third   persons  as  a  less  upon  the  same  principle  as  that 

partner  is  not  necessarily  the   re-  upon  which  the  more  modern  £ng- 

Bult  of  an  abortive  attempt  to  or-  lish  ca«tes  rest;  viz.,  that  the  solution 

ganize    a  corporation.      Blanchard  of  the  question  as  to  whether  or  not 

V.  Kaull,  44  Cal.  440.     See  also  the  liability  as  a  partner  is  created 

Bank  v.   Hall,    35  Ohio    St.   158.  from  a  participation  in  the  profits  of 

And    in   such    case    there    is    no  an  enterprise  depends*  upon  a  deter- 

partnership   inter   $ese.      Ward    v.  mination  of  whether,  under  all  the 

Brigham,  127  Mass,  24.     Nor  are  circumstances  of  the  case,  the  person 

certain  creditors  of    a  corporation  sharing  the  profits  was  a  principal 

selected  by  the  rest,  and  elected  di-  in  the  transaction  in  regard  to  which 

rectors  of  the  company,  and  charged  it  is  sought  to  make  him  liable, 

with  the  management  of  its  business,  See  Loomis  v.  Marshall,  12  Conn, 

liable  as  partners  to  third  persons.  69  (see  antey  §  45) ;   Bucknam  v, 

Beeson  v.  Lang,  85  Penn.  St.  197.  Bamum,  15  Conn.  67,  73;  Parker 

Underaprovisionof  a  statute  of  Mas-  v,  Canfield,  87  Conn.  250;  Ilallet 

sachusetts  which  forbids  a  corpora-  v.  Desban,  14  La  Ann.  529;  Chaf- 

tion  established  under  the  general  fraix  v.  Price,   29   La.  Ann.  176; 

laws  of   the   Commonwealth  from  Chaffraix  v,  Lafitte,  30  La.  Ann. 

transacting  business  until  the  oapi-  631 ;  Smith  v,  Vanderburg,  46  111. 

tal  stock  has  been  paid  in  in  cash,  34;  In  re  Francis,  2  Sawyer,  286; 

and  a  certificate  of  that  fact  filed  in  s.  c.7  N.  B.  R.  359;  Eastman  t^. 

the  office  of  the   Secretary  of  the  Clark,  53  N.  H.   276;    Harvey  t^. 

Commonwealth,  the  members  can-  Childs,    28    Ohio   St.   319 1;    Ber- 

not  be  held  liable  as  partners  to  thold  r.  Goldsmith,  24  How.  536, 

third  persons  by  reason  of  having  though  in  this  case  the  actual  rela- 

transacted  business  before  the  whole  tions  between  the  alleged  partners 

capital  was  paid  in,  in  accordance  were  known  to  third  persons.     See 

with   the   above  provision.     First  Burckle  v,  Eckhart,  3  Comst.  132. 

National  Bank  of  Salem  v.  Almy,  {The following  cases  seem  to  support 

117  Mass.  476.)  the  conclusion  reached  in  the  text 

In  Pierson  v.  Steinmyer,  4  Rich,  and  in  Lind  on  P.  4th  ed.  41,  42,  re- 

809,  319,  it   is  said  that  the  only  f erred  to  above,  viz. :  That  a  person 

exception  to  the  rule  that  he  who  who  does  not  hold  himself  out  as  a 

shares  profits  is  liable  as  a  partner  partner  is  not  liable  to  third  persons 

to  third  persons  is  in  the  case  of  for  the  acts  of  persons  whose  profits 

agents  and  servants,  and  the  court  he  shares,  unless  he  and  they  are 

refused  to  extend  the  exception  to  really  partners  inter  sese.     Chaffraix 

cover  the  case  of  one  who  had  made  v.  Lafitte,  30  La.  Ann.  631 ;  Ruhe 

advances  to  the  firm.     {The  same  v.  Bumell,  121  Mass.  450;  Smith  v. 

limitation  seems  to  have  been  also  Knight,  71  111.  148.  | 

adopted  in  Leggett  v,  Hyde,  58  N.  Y.  In  some  American  cases,  he  who 

272,  and  Haas  v.  Boat,  16  Hun,  526.  shares  in  profits  is  said  to  be  liable 
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prsescriptis  verbis.''  ^  In  short,  the  Roman  law  seems  prin- 
cipally, if  not  altogether,  to  have  treated  the  case  of  partner- 
to  third  persons,  on  the  ground  that  175,  in  language  which  has  been 
he  takes  a  part  of  the  fund  on  which  often  adopted  in  subsequent  deci- 
creditors  rely.  Purviance  v.  M'Clin-  sions,  that  if  one  stipulates  for  an  in- 
tee,  6  S.  &  R.  259.  See  ante,  §  36 ;  terest  in  the  profits  of  a  business 
)Sager  v.  Tupper,  38  Mich.  258;  which  would  entitle  him  to  an  ac- 
Smith  V.  Wright,  4  Abb.  Dec.  (N.  count,  and  give  him  a  specific  lien 
Y.)  274 1 .  The  test,  however,  com-  or  a  preference  in  payment  over 
monly  proposed  in  the  American  other  creditors,  giving  him  the  full 
cases  is,  whether  the  alleged  partner  benefit  of  the  increased  profits  with- 
has  a  specific  lien  on  the  profits  to  out  any  corresponding  lisk  in  case 
the  exclusion  of  other  creditors,  and  of  loss,  it  would  operate  unjustly  as 
the  right  to  an  account.  This  is  laid  to  other  creditors.  But  the  credit- 
down  in  Champion  v.  Bostwick,  18  ors  to  whom  he  is  preferred  are  only 
Wend.  175,  ante,  §  38;  and  is  fol-  the  separate  creditors  of  the  actual 
lowed  by  a  series  of  decisions  in  partners ;  he  has  no  preference  over 
Massachusetts.  Denny  v.  Cabot,  6  the  partnership  creditors,  for  there 
Met.  82 ;  Bradley  r.  White,  10  Met.  are  no  profits  till  they  are  paid,  and 
303 ;  Holmes  v.  Old  Colony  R.  R.  it  is  only  out  of  the  fNrofits  that  his 
Co.,  5  Gray,  58;  Fitch  v.  Earring-  remuneration  is  to  come.  Why 
ton,  13  Gray,  468;  Pratt  v.  Lang-  should  the  fact  that  he  has  a  priority 
don,  12  Allen,  544;  (s.  c.  07  Mass.  over  one  set  of  creditors  make  him 
97  [.  In  this  last  case  it  is  said  liable  ^^to  his  last  shilling "  to  an- 
that  *^  the  decisive  fact  is  that  each  other  set  of  ci^editors?  A  second 
had  a  lien  on  the  stock  for  his  share  mortgagee  has  a  priority  over  the 
of  the  profits."  So,  Catskill  Bank  mortgagor's  general  creditors;  but 
r.  Gray,  14  Barb.  471 ;  Voorhees  v,  has  it  been  ever  argued  that  there/ore 
Jones,  5  Dutch.  270;  Reynolds  o,  his  whole  property,  of  every  kind, 
Hicks,  19  Ind.  113.  See  Cox  v.  should  bd  liable  for  the  first-mort- 
Delano,  3  Dev.  89;  Conklin  v.  Bar-  gage  debt?  Yet  the  cases  would 
ton,  43  Barb.  435;  |  San  key  t.  Co-  seem  very  analogous, 
lumbus  Iron  Works,  44  Ga.  228;  And  though  a  partner  is  entitled 
Delaney  o.  Dutcher,  23  Minn.  373;  to  an  account,  yet  a  person  may  well 
Bradshaw  v.  Apperson,  36  Tex.  be  entitled  to  an  account,  and  yet 
133;  Bowas  o.  Pioneer  Tow  Line,  2  not  be  a  partner.  If  he  is  to  receive 
Sawyer,  21 ;  Marsh  v.  Northwestern  a  sum  equal  to  a  share  of  the  profits. 
National  Ins.  Co.,  3  Biss.  351;  Big-  he  is,  by  the  great  weight  of  author- 
elow  t;.  Elliot,  1  Cliff.  28;  Camp-  ity,  clearly  no  partner;  yet  how  can 
bell  V,  Dent,  54  Mo.  325;  Rowland  he  secure  the  payment  of  the  com- 
V,  Long,  45  Md.  439  {.  Undoubt-  pensation  agreed  upon  unless  he  has 
edly  the  fact  that  a  person  has  a  lien  an  account?  See  also  Holmes  v. 
on  the  profits  is  "  cogent,  of  ten  con-  Old  Ct^ny  R.  R.  Co.,  5  Gray, 
elusive,  evidence  "  that  he  is  a  part-  58.  See  2  Am.  Law  Rev.  1,  193] ; 
ner;  but  it  may  be  doubted  whether,  {Eastman  v.  Clark,  53  N.  H.  276, 
as  an  ultimate  test  to  be  applied  in  286 1. 

all  cases,  it  is  entirely  satisfactory.  '  D.  17,  2,  44;  Poth.  Pand.  17, 

It  is  said  in  the  leading  case  of  2,  n.  4,  and  note,  ibid. ;  17  Duran- 

Champion  v.  Bostwick,  18  Wend,  ton,  Droit  Franc.  deSoci^t^,  n.  332; 
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ship  only  as  between  the  parties  themselves,  and  does  not 
even  afiFect  to  give  rights  to  third  persons  against  them, 
founded  upon  any  responsibility  not  contemplated  by  the 
partnership  contract.*  Voet,  in  speaking  on  the  subject, 
manifestly  deems  every  partnership,  whether  express  or  im- 
plied,  to  be  a  matter  of  consent  between  the  parties.  "  So- 
cietas  dividitur  piirao  (says  he)  in  expressam,  quae  expressa 
conventione  fit,  et  tacitam,  quse  re  contrahi  dicitur,  dum  rebus 
ipsis  et  factis,  simul  emendo,  vendendo,  lucra  et  damna  divi- 
dendo,  socii  ineundse  societatis  voluntatem  declarant."  ^ 

§  51.  French  Law.  The  same  distinction  is  well  known 
and  fully  recognized  in  the  French  law.  Pothier  has  not, 
indeed,  spoken  with  his  usual  clearness  or  exactness  on  the 
subject.'  But  Pardessus  has  expressed  his  opinion  in  the 
most  direct  and  satisfactory  manner.  Thus,  he  says,  when- 
ever a  merchant,  instead  of  a  fixed  salary,  agrees  to  give  his 
agent  a  certain  part  of  the  annual  profit,  the  agent  is  a 
letter  of  his  services  under  an  aleatory  condition ;  but  he 
is  not  a  partner.  He  cannot  make  claim  in  that  quality 
to  any  proprietary  interest  in  the  merchandise  bought  with 
the  funds  of  his  principal,  although  he  partakes  of  the 
profits  thereof.  He  cannot,  at  least  without  an  express 
stipulation,  have  any  voice  in  the  deliberations  of  the  part- 
nership; and  he  will  not  be  subjected  to  the  contracts  of 
the  partnership  in  respect  to  third  persons,  unless,  indeed,  he 
has  exceeded  his  powers,  and  then  he  is  responsible  as  a  man- 
datary.* So,  when  one  person  has  trusted  goods  to  another 
to  be  sold  for  him,  and  has  agreed  to  give  him  the  whole  or  a 
part  of  the  price,  which  shall  exceed  a  certain  sum,  this  will 
not  create  a  partnership  between  them,  but  only  be  a  sala- 
ried mandate,  or  commission  to  the  agent,  thus  undertaking 
the  business.^    Duvergier  holds  the  same  opinion,  and  has 

Foth.  de  Soc.  n.  13;  5  Duvergier,  Soc.  n.  13;  5  Duvergier,  Droit  Civ. 

Droit  Civil  Franc,  n.  45.  Franc,  n.  45;  ante^  §  37. 

'  See  17  Duraniou,  Droit  Franc.         *  Pardessus,  Droit  Comm.  Tom. 

de  Soci^t^,  n.  334;  Poth.  Pand.  17,  4,  n.  969;  Id.  Tom.  2,  n.  560. 
2,  n.  30-40;  ante,  §  37.  *  Pardessus,  Droit  Comm.  Tom. 

*  Voet,  ad  Pand.  17,  2,  §  2.  4,  n.  969.     See  also  Id.  Tom.  2, 

•  See  Poth.  Pand.  17,  2,  n.  4,  n.  806;  Id.  Tom.  3,  n.  702. 
and  Pothier 's  notes,  ibid.  Poth.  de 
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reasoned  out  the  grounds  thereof  with  uncommon  acuteness 
and  ability.^    And,  indeed,  it  seems  to  be  the  established  doo- 


*  5  Duvergier,  Droit  Civ.  Franc, 
n.  48-56.  —  Tlie  following  quotation 
clearly  exhibits  his  views.  **  Enfin, 
il  y  a  un  usage  fort  rdpandu  parmi 
les  commer9ans,  qui  oonsiste  k  don- 
ner,  k  titre  d'appointemens,  k  leurs 
commifi  ou  employes,  une  quote  part 
des  b^n^fices  de  leur  commerce. 
Cette  stipulation  semble,  au  premier 
coup-d'oeil,  rdunir  tons  les  ^l^mens 
de  la  soci^t^;  elle  a,  d*un  autre  cdt^, 
beaucoup  d'analogie  avec  le  mandat 
salari^.  On  comprend  combien  il 
est  utile  de  savoir  k  laquelle  de  ces 
deux  classes  de  contrats  elle  apparti- 
ent  r^ellement.  II  est  inutile  de 
citer  d'autres  ezemples.  Ceux  que 
je  viens  de  presenter  montrent  assez 
qu*il  est  tr^s  difficile  de  d^m§ler  le 
veritable  caractere  de  ces  conven- 
tions qui  paraissent  participer  ^gale- 
men  t  de  la  soci^ti^,  du  mandat 
salarie,  et  du  louage  d'ouvrage. 
Recherchons  maintenant  les  princi- 
pes  qui  doivent  diri^r  dans  cette 
appreciation.  La  definition  qui  a 
4t4  precedemment  donn^e  du  con- 
trat  de  society  me  semble  jeter  sur 
ces  deiicates  questions  une  lumi^re 
suffisante.  Elle  prdsente  deux  id^es 
principales ;  elle  montre  dans  le  con- 
trat  de  society  deux  dl6mens  essenti- 
els;  d'abord,  un  fonds  commnn 
compose  des  mises  particull^res;  en 
second  lieu,  une  participation  anx 
benefices  produits  par  le  fond  social 
ainsi  forme.  Si  done  j 'analyse  une 
convention,  et  que  je  ne  voie  point, 
qu'elle  ait  fait  des  cboses,  dont  cha- 
cun  des  contractans  etait  proprie* 
taire  exclusif ,  une  chose  commune  k 
tous,  je  suis  autorise  k  conckire 
qu'elle  n'est  point  une  societe.  Je 
suis  conduit  k  la  mime  consequence, 
quoique  un  droit  de  propriete  soit 
etabli  par  I'effet  de  la  stipulation,  si 
les  contractans  n'ont  point  eu  en  vue 
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de  se  partager  des  benefices  resul- 
tant de  Petat  de  communaute  qu'ils 
ont  cree.  H  ne  suffit  done  pas  qu'ils 
aient  mis  leurs  proprietes  en  contact, 
sans  les  confondre,  et  qu'ils  se  soi- 
ent  procures  par  Ik  certains  avan- 
tages,  pour  qu'ils  soient  associes;  il 
ne  suffit  pas  m^me,  que  les  proprie- 
tes soient  conf endues,  et  que  cette 
communication  de  droits  ait  acciden- 
telleraent  des  resultats  profitables; 
il  faut  que  ce  soit  precisement  en 
vue  de  ces  resultats  que  la  conven- 
tion, ait  ete  formee.  L'application 
de  ces  principes  aux  diverses  hy- 
potheses, dont  il  vient  d'etre  parie, 
montre  que,  dans  aucune  d'elles,  il 
n'y  a  societe.  Entre  le  proprietaire 
de  pierreries  ou  d'autres  objets,  et 
celui  qui  se  charge  de  les  vendre, 
moyennant  la  portion  du  prix  qui 
excedera  une  limite  determinee,  il 
n'y  a  point  de  propriete  commune. 
L'indttstrie  de  I'un  s'exerce  sur  une 
chose,  qui  ne  cesse  point  d'apparte- 
nir  k  I'autre.  II  n'y  a  point,  k  pro- 
prement  parler,  de  benefice,  qui  se 
partage  entre  eux ;  la  somme  totale, 
moyennant  laquelle  la  vente  estfaite, 
est  le  prix  des  objets  vendus;  elle 
est  la  representation,  d'abord  de  la 
valeur  intrinseque  de  ces  objets,  et 
en  second  lieu  des  peines,  des  soins, 
et  meme  des  frais  qui  ont  pu  ^tre 
necessaires  pour  les  faire  parvenir  k 
un  acheteur.  Dans  toute  vente,  le 
prix  se  compose  de  ces  deux  eiemens ; 
lorsque  les  marches  se  concluent, 
sans  intermediaire  entre  I'acheteur 
et  le  vendeur,  ce  dernier  touche  les 
deux  parties  du  prix;  au  cas  con- 
traire,  I'une  est  perdue  par  le  pro- 
prietaire, I'autre  par  I'entremetteur. 
On  devrait  en  dire  autant,  alors 
meme,  que  le  salarie  de  I'agent 
place  entre  le  vendeur  et  I'acheteur, 
consisterait  en  une  certaine  quotite 
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txine  of  the  FreDch  tribunals.  This  coiDcidence  of  doctrine, 
founded  upon  general  reasoning,  between  foreign  jurists  and 

da  prix,  k  qaelqae  somme  qu'il  s'^le-  oes  avec  I'exactitude  oonvenable,  on 

yftt     C'est  pr^cis^ment  oe  qui  se  est  obligd  d'admettre  uue  distino- 

passe,  tons  les  jours,  dans  les  ventes  tion.     Si  las  deux  voisins,  qui  ont 

ou  autres  n^gociatious,  qui  se  font  eu  la  pensee    d'acheter   un  fonds 

par  rinterm^iairede  courtiers.    La  plac^  pr^  de  leurs  heritages,  sont 

commission  on  droit  de  courtage  est  d*accord  sur  la  portion  que  chacun 

de  tant  pour  cent  sur  le  produit  des  y  doit  prendre;  oelui  qui  fait  Pacqui- 

operations;  et  I'on  n*a  jamais  song^  sition  agit,  pour  partie,  en  son  nom 

k  voir  \k  des  society,  parce  qu'on  a  personnel,  et,  pour  partie,  comma 

bien  senti  que  la  chose  dont  la  vente  mandataire.     II  n'y  a  pas  Tappa- 

est  faite  ne  devient  point  la  copro-  rence  d'une  socidte ;  il  n'y  a  pas 

pridte  du  vendeur  et  du  courtier ;  m^me  commnnaut^,  puisque  le  par- 

qu'il  n'y  a  point  de  benefices  propre-  tage  est  fait  k  Tavance.    Si  le  lot  de 

ment  dite  dans  une  pareille  op^ra-  chacun  n'est  pas  d^termin^,  la  pro- 

tion,  car  il  n'y  a  point  augmentation  pri^t^  du  fonds  sera  indivise;  mais, 

de  valeur  produite  par  I'efifet  d'une  on  le  sait,  Tindivisiou  ne  suffit  point 

mise  en  communaut^;   que  seule-  pour  constituer  la  society ;  elle  ^ta- 

ment,  11  y  a  vente  et  distribution  du  blit   seulement    one   oommunaut^. 

prix  entre  deux  personnes,  qui  y  ont  Ce  n'est  pour  les  contractans  qu'un 

droit,  i  titre    different.      Lorsque  dtat  transitoire;  leur  but  est  le  par- 

quatre  chevaux  appartenant  k  deux  tage,  et  non  la  perception  des  b^n^- 

maitres  sont  r^unis  pour  ^tre  vendus,  fices  que  la  chose  commune  peut 

la  propri^te  de  chacun  restant  s^pa-  produire.     I^'avantage  que  trouve 

r^e,  il  est  dgalement  Evident  qu'il  n'y  chaque  acheteur,  dans  la  reunion  k 

a  point  de  soci^t^ ;  car  il  n'y  a  rien  de  son  heritage  d'une  partie  du  fonds 

mis  en  commun,  il  n'y  a  point  de  co-  acquis  en  commun,  n'est   pas  un 

propriety  formee  par  la  reunion  de  veritable   bdn^fice   social.     II    est 

propri^t^s  dlstinctes.    Ala  v^rit^,  la  m^me  possible  qu'il  y  ait  pour  eux 

combinaison  des  contractans  a  pour  perte  mat^rielle  dans  I'acquisition 

but  et  pour  r^ultat  d'augmenter  la  que  le  fonds  ne  vaille  pas  ce  qu'ils 

valeur  v^nale  des  choses  qui  leur  ap-  I'ont  pay^  et  qu'ils  aient  sciemment 

partiennent;  mais  la  soci^td  suppose  fait  un  march^  d^savantageux,  pour 

1 'existence  d'une  masse  commune  de  feigner  un  voisinage  d^sagr^ble, 

benefices,  klaquelle  chacun  vientpui-  ou  pour  ex^uter  des  ameliorations 

ser  selon  son  droit*    Ici,  chacun  est  purement  voluptuaires.     On  ne  sau- 

reste  proprietaire  de  ce  qui  lui  appar-  rait  trop  insister  sur  la  necessity  de 

tenait  avant  la  convention ;  il  profite  oonserver  an  mot  benefices  son  sens 

seulement  de  Texc^dant  de  valeur  exact  et  rigoureux;  car  o'est  parce 

qui  est  survenu  i  sa  chose.     Dans  la  que  I'on  regarde  benefices  et  avan- 

troisi^me  esp^ce,  ou  I'on  a  voulu  voir  tages  oomme  des  expressions  ^quiva- 

une  society,  il  n'y  a  r^ellement  qu'un  lentes,  que  I'on  se  m^prend  sur  le 

mandat,  ou  I'^tablissement  d'un  etat  caract^re  d'une  foule  de  conventions., 

de  communaute  transitoire.    Le  fait  Si  toutes  celles  qui  procurent  quel- 

sur  leqnel  s'explique  la  loi  romaine  ques    avantages    aux    contractans, 

citee  par  Pothier  n'est  pas  presents  etaient  des  societ^s,  cette  qualifica* 

avec  une  precision  parfaite,  et  lors-  tion  oonviendrait  k  un  nombre  infini 

qu'on  veut  indiquer  ses  coos^quen-  de   contrats.     L'arrangement   que 
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the  municipal  jurisprudence  of  the  common  law,  as  to  the 

font  les  commer^ans  avec  leurs  com-  Bimilitade  parfaite  entre  Passoci^  et 

mis,  lorsqu'ils  donnent  k  ceuz-ci,  au  le  commis.     D'une  part,  lors  m^me 

lieu   d'appointemeDS,   une    portion  que  les  choses  mises  en  soci^ti^  res- 

des  b^n^fices  de  leur  maison,  parait,  tent  la  propri^te  de  celui  qui  lea  y 

plus  que  tout  autre,  r^unir  les  el^-  apporte,  leur  jouissance  au  moins 

mens    constitutifs    de   la   -socidt^.  est  mise  en  commun  et  chacun  des 

L'industrie  du  commis  ne  forme-t-  associ^s  y  a  droit.     Or  le  commis 

elle  pas  sa  mise  ?    Ne  prend-il  point  interess^  n'est  point  copropridtaire 

part  aux  b^n^fices  dans  la  veritable  des  capitaux  de  celui  qui  I'emploie, 

deception  du  mot?    Ne  concourt-il  quoique  ces  capitaux  soient  foumis 

pas  aux  pertes,  puisque  s'il  n'y  a  en  pleine  propri^t^,  et  non  pas  seule- 

pas  de  b^n^fices  il  perd  son  travail  ?  ment   pour    la    jouissance.      D'un 

Malgr^  cette  reunion  de  circonstan-  autre  cdte,  Tassoci^  qui  donne  son 

ces,  les  auteurs  et  les  tribunaux  de-  industrie  comme  mise  sociale  s'en- 

cident  qu'il  ne  faut  pas  confondre  gage  It  faire  un  travail  determine 

un  commis  interess^  avec  un  v^ri-  mais  independent;  il  a  des  devoirs 

table  associe.     lis  font  ressortir  les  k  remplir  en  vers  la  soci^te,  mais  11 

differences  qui  existent  entre  leur  n'a  point  d'ordres  k  recevoir  de  ces 

position  et  leurs  droits.     Le  commis  co-associes.      Le  commis,   au  con- 

n'a  point,  disent-ils,  la  copropriete  traire,  s'oblige  k  ex^cuter  la  volont^ 

du  fonds   social;    il    n'en  dispose  du  chef  de  la  maison;  il  est,  rela- 

point  librement  et  en  maitre;  il  reste  tivement  k  lui,  dans  un  etat  d'infe- 

soumis  k  Pautorite  et  aux  ordres  de  riorite  et  de  s^ubordination  incom- 

son  patron ;  il  pent  etre  renvoye  par  patible  avec  le  caract^re  et  les  droits 

lui,  sauf  dedommagement;  ilnepar-  d'un  associe.      Ce  rapprochement, 

ticipe  point  aux  pertes ;  iln 'est  point  qu'il  serait  facile  de  pousser  plus 

personnellement    tenu    envers    les  avant,  montre  que,  sous  des  appa- 

tiers;  ainsi  il  n'a  ni  les  prerogatives  rences  semblables,  sont  cachees  des 

ni  les  obligations  d'un  associe.    Ces  differences  bien  tranchees;  qu'il  ne 

observations  sont  justes ;  cependant  faut  pas,  encore  une  fois,  voir  dans 

seules  elles  ne  seraient  pas  decisive^  la  participation  k  des  benefices  un 

et  Pon  pourrait,  k  la  rigueur,  con-  signe  infallible  de  I'existence  d'une 

cevoir  un  associe   reduit,  par  des  societe.     L'associe  et  le  commis  in- 

conventions  particuli^res,  k  une  sit-  teresse  ont  cela  de  commun,  qu'ils 

nation  k  pen  pr^s  semblable  k  celle  sont  Pun  et  Pautre  appeies  k  recueil- 

qui  vient d'etre decrite.     Rien  n'em-  lir  une  portion  de  benefices;   mais 

p^he,  en  effet,  de  stipuler  que  les  la  nature  de  leurs  droits  et  la  source 

choses  mises  dans  la  societe  rester-  k  laquelle  ils  les  puisent,  n'en  res- 

ont  la  propriete  de  Pun  des  associes,  tent  pas  moins  distinctes  et  separees ; 

et  que  1' administration  lui  sera  ex-  Pun  participe  au  gain,  pai*ce  qu'il 

clusivement  reservee;    que   Pautre  est  coproprietaire  de  la  chose  qui  le 

participera  aux  pertes,  en  ne  rece-  produit;  et  I'autre,  parce  qu'il  a  fait 

vant  rien  pour  son  travail;  et  qu'en  un  travail  pour  lequel  on  lui  a  pro- 

cas  d'insuffisance  du  fonds  social,  il  mis  cette  esp^ce  de  salaire."  See  also 

ne  sera  point  personnellement  oblige  the  decisions  of  the  French  tribu- 

au  paiement  des  dettes.     Mais  la  nals,  cited  by  Duvergier,  Id.  p.  68, 

reunion  de  ces  clauses  fort  extraor-  n.  (2).     See  also  Dui-anton,  Droit 

dinaires  n'etablirait  pas  encore  une  Civ.  Franc.  Tom.  17,  n.  329-331. 
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propriety  of  the  distinction  above  stated,  certainly  affords  no 
slight  confirmation  of  its  accuracy  and  entire  conformity  to 
the  true  principles  which  ought  to  regulate  the  subject. 

§  52.  Distinction  of  the  Common  Law  defensible.  Thus 
much,  at  least,  seemed  pix)per  to  be  said  in  vindication  of  the 
distinction  at  the  common  law,  and  the  cases  in  support  of  it, 
which  have  been  treated  by  some  learned  minds  (as  we  have 
seen),  as  founded  in  too  much  subtlety  and  refinement,  and 
as  not  reconcilable  with  acknowledged  principles  or  just 
juridical  reasoning.^  The  charge  might  be  fairly  retorted, 
and  the  reasoning  pressed,  that  the  rule  itself,  to  which  the 
distinction  is  applied  as  an 'exception,  is  open  to  the  same  ob- 
jection, and  to  others  of  a  more  serious  nature. 

§  53.  Liability  as  Partners  to  Third  Persons.  But  waiving 
all  such  discussions,  let  us  now  proceed  to  the  consideration 
of  the  various  cases  in  which  the  parties  have  been  held  to 
be  partners  as  to  third  persons,  even  when  they  were  clearly 
not  so  as  between  themselves.^  It  is  unnecessaiy  to  con- 
sider the  cases  where  the  parties  intend  a  partnership  be- 
tween themselves ;  for  in  such  cases  they  clearly  are,  or  at 
least  may  be  held  to  be,  partners  as  to  third  persons.^  The 
converse  rule,  however,  does  not  reciprocally  apply  at  the 
common  law  ;  for  persons  are  often  held  partners,  as  to  third 
persons,  where,  either  expressly  or  by  just  implication,  they 
are  not  to  be  deemed  partners  between  themselves.^ 


'  iln<6,  §f  4S-51. 

<  [See  anU,  §  49,  note.] 

*  Ex  parte  Uodgkioson,  19  Yes. 
291,  294. 

^  Mr.  Collyer  seems  to  entertain 
some  doubt  as  to  the  terms,  nature, 
and  extent  of  the  doctrine  on  this 
point,  and  says:  '*  In  the  preceding 
cases,  although  the  parties  mani- 
fested, by  their  agreement,  an  in- 
tention not  to  contract  the  relation 
of  partnership,  yet  it  was  held  that 
such  intention  could  not  prevail 
against  an  express  stipulation  to 
share  the  profits;  a  stipulation 
which,  as  we  hare  already  seen,  is 
the  primary  test  of  a  partnership  be- 


tween the  parties,  and  renders  them 
liable  to  third  persons.  But  the  au- 
thorities have  gone  still  further,  and 
it  has  even  been  held  that  an  agree- 
ment to  share  the  profits  of  an  ad- 
venture, although  not  so  expressed 
as  to  create  a  partnership  between 
the  parties,  may  nevertheless  create 
a  partnership  as  between  them  and 
the  world.  In  Waugh  v.  Carver, 
there  are  several  expressions  of  Lord 
Chief  Justice  Eyre  which  lead  to 
this  conclusion ;  and  on  the  author- 
ity of  those  expressions  the  case  of 
Hesketh  o.  Blanchard  was  decided, 
in  which  it  was  held  that  the  agree- 
ment might  constitute  the  parties  as 
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§  54.  Classification  of  Cases  of  such  Liability.  The  cases  in 
which  this  liability  as  partners  as  to  third  persons  exists  may 
be  distributed  into  the  following  classes.^  First,  where,  al- 
though there  is  no  community  of  interest  in  the  capital  stock  ; 
yet  the  parties  agree  to  have  a  community  of  interest  or  par- 
ticipation in  the  profit  and  loss  of  the  business  or  adventure 
as  principals,  either  indefinitely  or  in  fixed  proportions. 
Secondly,  where  there  is,  strictly  speaking,  no  capital  stock ; 
but  labor,  skill,  and  industry  are  to  be  contributed  by  each 
in  the  business,  as  principals^  and  the  profit  and  loss  thereof 
are  to  be  shared  in  like  manner.  Thirdly,  where  the  profit  is 
to  be  shared  between  the  parties,  as  principals,  in  like  man- 
ner ;  but  the  loss,  if  any  occurs  beyond  the  profit,  is  to  be 
borne  exclusively  by  one  party  only.  Fourthly,  where  the 
parties  are  not  in  reality  partners  ;  but  hold  themselves  out, 
or  at  least  are  held  out  by  the  party  sought  to  be  charged,  as 
partners  to  third  persons,  who  gave  credit  to  them  accord- 
ingly. Fifthly,  where  one  of  the  parties  is  to  receive  an  an- 
nuity out  of  the  profits,  or  as  a  part  thereof. 

partners  quoad  third  persons,  al-  was  to  have  only  half  the  gross  earn- 
though  under  the  circumstances  it  ings  as  wages,  it  was  held  that  he 
did  not  place  them  in  that  situation  was  not  a  partner  with  the  lighter- 
inter  se.^*  And  again:  *^  Upon  the  man,  and  therefore  not  liable  for  the 
whole,  notwithstanding  the  doctrine  repairs."  Coll.  on  P.  B.  1,  c.  1, 
laid  down  in  Hesketh  v.  filanchard  §§  8,  4,  pp.  59,  60,  2d  ed.  It  does 
and  some  other  cases,  the  general  not  appear  to  me  that  the  authori- 
result  of  the  authorities  seems  to  "be  ties  quite  justify  the  conclusion  of 
that  persons  who  share  the  profits  Mr.  CoUyer,  however  reasonable  it 
of  the  concern  are  prima  facte  liable  may  seem  to  be.  See  post,  §§  56- 
as  partners  to  third  persons;  but  59;  Ex  parte  Rowlandson,  1  Rose, 
they  may  repel  the  presumption  of  89-91 ;  Waugh  v.  Carver,  2  H.  Bl. 
partnership    by    showing   that  the  285,  246. 

legal  relation  of  partnership  inter         *  [Though  the  author  professes, 

sese  does  not  exist.     With  reference  in  the  preceding  section,  that  he  is 

to  the  last  of  these  two  positions,  it  proceeding  to  consider  the  cases  *'  in 

may  be  observed  that,  in  Hoare  v,  which  the  parties  have  been  held  to 

Dawes,  the  defendants,  who  were  be  partners  as  to  third  persons,  even 

charged  as  dormant   partners,   re-  when  they  were  clearly  not  so  as  be- 

butted  the  presumption  of  partner-  tween  themselves,"  it  would  seem 

ship  by  showing  that  they  had  no  that  in  the    first   two  classes  the 

communion  of  profit  with  the  broker,  parties  are  partners  inter  sese,  as 

So,  where  a  person  was  charged  as  well  as  to  third  persons.     See  anie^ 

a  dormant  partner  in  the  profits  of  a  §  30,  note.     As  to  the  third  class, 

lighter,  but  it  turned  out  that  he  see  post,  §  60,  note.] 
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§  55.  (1)  Community  of  Profit  and  Loss^  though  not  ofProp^ 
erty.  And  first,  as  to  cases  where  there  is  no  community  of  in- 
terest in  the  capital  stock  ;  but  there  is  a  community  of  interest 
or  participation  in  the  profit  and  loss  of  the  business  or  adven- 
ture, as  principals.^  It  is  this  circumstance,  that  the  parties 
are  to  act  and  share  us  prineipalsn  which  forms  a  prominent 
distinction  between  this  class  of  cases  and  that  where  an 
agency  exists,  with  a  compensation  therefor  out  of  the  profits. 
But  the  other  circumstance  is  also  important,  that  the  parties 
are  to  share  in  the  loss  as  well  as  in  the  profit.  Indeed,  this 
is  ordinarily  laid  down  as  the  true  test  of  partnership  in  this 
class  of  cases.'  A  communion  of  profit  generally  implies  a 
communion  of  loss  in  the  limited  sense  already  suggested, 
that  is,  that  there  can  be  no  ascertained  profits  until  after  all 
the  losses  are  deducted  therefrom.'  There  may,  however, 
be,  and  often  is,  a  stipulation  in  partnei*ship  contracts,  that 
all  the  losses  beyond  what  the  profits  will  meet  shall  be 
borne  by  one  party  only,  or  borne  in  a  different  proportion, 
between  the  parties,  from  what  they  take  in  the  profits.^ 
But  where  the  agreement  either  expressly,  or  by  fair  implica- 
tion, admits  that  the  parties  are  to  share  in  losses  as  well  as 
in  profits,  that  circumstance  will  ordinarily,  at  the  common 
law,  be  held  to  make  them  partners  as  to  third  persons,  and 
in  many  cases  also  between  themselves,  upon  the  ground 
that  such  is  the  proper  and  essential  accompaniment  of  a 
partnership,  and  that  it  is  inconsistent  with  the  notion,  that 
the  share  of  the  profits  is  designed  to  be  a  mere  remunera- 
tion for  services.^ 


1  [See  ante^  f  54,  note];  Coll.  on 
P.  B.  1,  c.  1,  §  1,  p.  26;  Id.  f  2,  pp. 
5a-55,  58,  2ded.;  Wats,  on  P.  c.  1, 
pp.  II,  12,  2d  ed.;  Id.  p.  38;  Ex 
parte  Digby,  1  Deac.  841;  b.  c.  2 
Mont.  &  A.  735;  3  Kent,  31,  32; 
Ex  parte  Hodgkinson,  19  Yes.  291; 
Winahip  v.  Bank  o!  U.  S.,  6  Pet. 
529,  561 ;  Ex  parte  Rowlandson,  1 
Rose,  89 ;  Hazard  v.  Hazard,  1  Story, 
371. 

*  Green  o.  Beeeley,  2  Bing.  N. 
C.  108;  Waagh  v.  Carver,  2  H.  Bl. 


285,  247;  Holmes  v.  Unit.  Ins.  Co., 
2  Johns.  Cas.  329,  381 ;  Perrott  v. 
Bryant,  2  You.  &  C.  Ex.  61,  68; 
Meyer  v.  Sharpe,  5  Taunt.  74. 

•  Ante,  §§  20-23. 

*  Ante,  §§  23,  24;  Coll.  on  P.  B. 
1,  c.  1,  §  1,  p.  11,  2d  ed. ;  Gilpin  v, 
Enderbey,  5  B.  &  Aid.  954;  Bond 
r.  Pittard,  3  M.  &  W.  357. 

»  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  19; 
Green  v.  Beesley,  Bing.  N.  C.  108; 
M'lver  V.  Humble,  16  East,  173;  3 
Kent,  26;  [Everett  v.  Coe,  5  Denio, 
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§  56.  Examples  of  the  ahove  Principle.  A  few  examples 
may  serve  to  illustrate  the  priuciple.  Thus,  if  the  ownera  of 
a  ship,  owned  by  them  as  tenants  in  common,  should  employ 
the  ship  in  a  particular  trade  or  adventure  upon  joint  account, 
and  were  to  participate  in  proportion  to  their  interests  in  the 
profits  and  losses  of  the  trade  or  adventure,  they  would  be 
partners  in  the  adventure  inter  sese^  as  well  as  to  third  per- 
sons, although  they  might  still  remain  tenants  in  common  of 
the  ship.^  The  like  result  would  arise,  if  several  tenants  in 
common  of  goods  should  ship  them,  to  be  sold  on  joint  ac- 
count, and  their  respective  shares  in  the  proceeds  were  to  be 
invested  in  other  goods  on  their  several  and  not  joint  account, 
on  the  return  voyages,  they  would  be  partners  in  the  adven- 
ture on  the  outward  voyage,  but  not  in  the  return  voyage, 
unless  the  return  goods  were  to  be  sold  on  joint  account.^ 
So,  if  the  owner  of  a  ship  should  agree  with  the  master  that 
the  vessel  should  be  employed  on  a  particular  adventure  or 
voyage  for  the  benefit  of  both  parties,  and  they  were  to  share 
the  profits  and  losses  (not  the  gross  profits  or  proceeds),  in- 
definitely, or  in  certain  fixed  proportions ;  there,  although  the 
owner  would  still  remain  sole  owner  for  the  adventure,  or 
the  voyage,  yet,  as  both  were  to  share  the  losses  as  well  as 
the  profits  thereof,  they  would  be  deemed  partners.^    The 

180];  {Gretchell  V.  Foster,  106  Mass.  livering  the  opinion  of  the  court, 

42;  McCrary  v.  Slaughter,  58  Ala.  said:   '*  And  such  an  agreement  is 

230 {.  perfectly  distinct  from  the  cases,  put 

^  Mumford  v,  Nicoll,  20  Johns,  in  the  argument  before  us,  of  re- 

611;  Post  v.  Kimberly,  9  Johns.  470;  muneration  made  to  a  traveller,  or 

Saville  v,  Robertson,  4  T.  R.  720,  other  clerk  or  agent,  by  a  portion  of 

725;  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp.  the  sums  received  by  or  for  his  mas- 

16,  17,  2d  ed.  ter  or  principal,  in  lieu  of  a  fixed 

3  Holmes  v.  Unit  Ins.  Co.,  2  salary,  which  is  only  a  mode  of  pay- 
Johns.  Cas.  329,  331,  332.  ment  adopted  to  increase  or  secure 

*  ^n/e,  §§34,  42,  44;  Dry  v.  Bos-  exertion.    It  is  distinct  also  from 

well,  1  Camp.  329,  330.    But  see  the  case  of  a  factor  receiving  for  his 

Mair  v.  Glennie,  4  M.  &  S.  240;  commission    a   percentage  on    the 

[Stocker  v.  Brockelbank,  3  Macn.  &  amount  of  the  *  price  of  the  goods 

G.  250;    5  £ng.   Law  &  £q.  67];  sold  by  him,  instead  of  a  certain 

Cheap  V,  Cramond,  4  B.  &  Aid.  663,  sum  proportioned  to  the  quantity  of 

668-670. — In  this  last  case  (which  the  goods  sold,  as  was  the  case  of 

was  one  of  sharing  commissions),  Dixon  v.  Cooper,  3  Wils.  40,  where- 

Lord  Chief  Justice  Abbott,  in  de-  in  it  was  held  that  the  factor  was  a 
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same  doctrine  would  apply  if  the  parties  were  to  share  the 
profits  or  the  net  profits ;  for  in  each  of  these  cases  there 
must  be  a  deduction  first  made  of  all  the  charges  and  lossesJ 
So,  if  two  persons  should  enter  into  an  agreement  that  the 
one  should  buy  goods  on  account  of  the  other,  and  should 
proceed  abroad  with  them,  and  there  sell  them,  and  they 
were  to  be  equally  interested  in  the  profit  and  loss  of  the 
adventure,  this  would  constitute  a  partnership  between 
them.**  So,  if  a  person  should  agree  with  a  broker  that  the 
latter  should  purchase  goods  for  the  former,  and  should  re- 
ceive for  his  trouble  a  certain  proportion  of  the  profits  arising 
from  the  sale  of  the  goods,  and  should  bear  a  certain  propor- 
tion of  the  losses,  such  an  agreement,  although  it  would  not 
vest  any  property  in  the  broker  in  the  goods  so  purchased,  or 
in  the  proceeds  thereof,  would  yet,  by  reason  of  his  participa- 
tion in  the  profits  and  losses,  render  him  liable,  as  a  partner, 
to  third  persons.^ 

§  67.   Same  Subject.   Upon  the  lite  ground,  where  A.,  hav- 
ing neither  money  nor  credit,  offered  to  B.  that  if  he  would 


competent  witness  to  prove  the  sale.  Smith,  2  W.  Bl.  098,  1000;  Tench 
It  differs  also  from  the  case  of  a  per-  t;.  Roberts,  6  Madd.  145,  note; 
son  receiving  from  a  trader  an  agreed  Bailey  v.  Clark,  6  Pick.  372 ;  Dob 
Bum,  in  respect  of  goods  sold  by  his  v.  Halsey,  16  Johns.  34;  ante,  §  34; 
recommendation,  as  one  shilling  per  post,  §§  57,  58;  Bond  t;.  Pittard,  3 
chaldron  on  coals,  or  the  like,  for  M.  &  W.  357,  360,  361. 
there,  there  is  no  mutuality;  and  ^  Ex  parte  Rowlandsou,  1  Rose, 
such  a  case  resembles  a  payment  89-91. — In  this  last  case  Lord  El- 
made  to  an  agent  for  procuring  or-  don  said:  *' It  was  impossible  to 
ders,  and  has  no  distinct  reference  say,  as  to  third  persons,  they  were 
in  the  terms  of  the  agreement  to  any  not  partners,  the  ground  being  set- 
particular  coals  purchased  by  the  tied  that  if  a  man,  as  a  reward  for 
coal  merchant  for  resale,  upon  which  his  labor,  chooses  to  stipulate  for  an 
a  third  person  may  become  a  cred-  interest  in  the  profits  of  a  business, 
itor  of  the  coal  merchant,  and  prob-  instead  of  a  certain  sum  propor- 
ably  could  not  in  any  instance  be  tioned  to  those  profits,  he  is  as  to 
shown  to  apply  in  its  execution  to  third  persons  a  partner,  and  no  ar- 
any  such  particular  purchase. ' '  But  rangement  between  the  parties  them- 
see  Reynolds  v.  Toppan,  15  Mass.  selves  could  prevent  it. " 
870,  cited  an/c,  §44,  note.  •  Smith  ».  Watson,  2  B.  &  C. 
1  Cheap  V.  Cramond,  4  B.  &  Aid.  401;  Meyer  v,  Sharpe,  5  Taunt.  74; 
663,  668-670;  JSJxpaWeRowlandson,  Ex  parte  Langdale,  18  Ves.  800; 
1  Rose,  89,  91,  92;  Ex  parte  Hodg-  s.  c.  2  Rose,  444. 
kinson,  19  Ves.  291,  294;  Grace  v. 
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order  with  him  certain  goods  from  C.  to  be  shipped  upon  a 
foreign  adventure,  and  sold  by  A.  abroad,  if  any  profits 
should  arise  from  them,  B.  should  have  half  the  profits  for  his 
ti-ouble ;  and  the  goods  were  accordingly  ordered  and  charged 
by  C.  to  their  joint  account,  it  was  held  that  B.  was  jointly 
liable  with  A.,  as  a  partner,  to  C.  And  the  court  there  took 
the  distinction,  that  qtAocid  third  persons  it  was  a  partnership, 
for  B.  was  to  share  half  the  profits ;  but  as  between  them- 
selves, it  was  only  an  agreement  for  so  much  as  a  compensa- 
tion for  6/s  trouble  and  lending  A.  his  credit.^  So,  where 
A.  agreed  with  B.  to  convey,  by  horse  and  cart,  the  mail  be- 
tween particular  places,  at  a  certain  price  per  annum,  and  to 
pay  his  proportion  of  the  expense  of  the  cart,  &c. ;  and  the 
money  received  by  the  carriage  of  parcels  was  to  be  divided 
between  the  parties,  and  the  damage  occasioned  by  the  loss 
of  parcels  was  to  be  borne  in  equal  proportions  ;  it  was  held 
that  they  were  partners  inter  sese^  as  well  as  to  third  persons. 
And  upon  that  occasion  Lord  Chief  Justice  Tindal  observed : 
^^  I  have  always  understood  the  definition  of  partnership  to  be 
a  mutual  participation  of  profit  and  loss.''  ^ 

§  58.  Same  Subject.  Upon  the  like  ground,  where  one  per- 
son advanced  funds  for  carrying  on  a  particular  trade,  and  an- 
other furnished  his  personal  services  only  in  carrying  on  the 
trade,  for  which  he  was  to  receive  a  proportion  of  the  net 
profits,  it  was  held  that  they  were  partners  inter  sese  as 
well  as  to  third  persons.*  And  the  principle  was  there  fully 
recognized,  which  had  been  established  in  prior  cases,  that 
he  who  is  to  take  a  part  of  the  profits  shall  by  operation  of 


1  Hesketh  p.  Blanchard,  4  East, 
144,  146;  8.  c.  ante,  §40;  Meyer  v. 
Sbarpe,  6  Taunt.  74.  See  Ck)ll.  on 
P.  B.  1,  c.  1,  §2,  pp.  50,  59,  60,  2d 
ed.  —  Mr.  CoUyer  thinks  that  in 
Hesketh  v,  filanchard,  4  East,  144, 
the  parties  were  partners  inter  sese 
as  well  as  to  third  persons ;  and  there 
is  certainly,  in  other  authorities, 
strong  ground  to  support  that  opin- 
ion. [At  any  rate  the  remark  of 
Lord  Ellenborough,  that  they  were 
partners  qiioad  third  persons,  was 
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only  a  efic/tim,  unnecessary  to  the 
dedision  of  the  case.]  (See  Lind. 
on  P.  4th  ed.  1026} ;  ante,  §  42,  and 
note ;  post,  §  68. 

>  Green  v.  Beesley,  2  Bing,  N.  C. 
p.  108.  See  also  Fromont  o.  Coup* 
land,  2  Bing.  170:  CoU.  on  P.  B.  1, 
c.  1,  §  1,  p.  19,  2d.  ed. 

*  Doh  V.  Halsey,  16  Johns.  34, 
40;  Everett  v.  Coe,  5  Denio,  180;  8 
Kent,  24.  25;  Coll.  on  P.  B.  1,  c.  1, 
§  2»  2d  ed. ;  anUy  §  34. 
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law  be  made  liable  to  losses  as  to  third  persons  ;  because,  by- 
taking  a  part  of  the  profits,  he  takes  from  the  creditors  a  part 
of  that  fund  which  is  the  security  for  the  payment  of  their 
debts.^  So,  where  A.,  B.,  and  C.  entered  into  partnership  in 
the  business  of  tanning  hides,  and  it  was  stipulated  that  A. 
should  fuinish  one  half  of  the  stock,  to  keep  the  tannery  in 
operation,  and  should  niarket  and  receive  one  half  the  leather, 
and  that  B.  and  G.  should  furnish  the  other  half  of  the  stock, 
and  receive  and  market  for  the  other  half  of  the  leather,  and 
that  in  making  purchases  each  should  use  his  own  credit  sep- 
arately', it  was  held  that  they  were  partnere  as  to  thii-d  per- 
sons, as  well  as  between  themselves,  as  to  stock  sold  to  one 
of  the  partners ;  for  the  stipulation  as  to  the  division  of  the 
manufactured  article  specifically  among  the  partners  was 
equivalent  to  a  participation  of  profit  and  loss.^  So,  where 
three  persons  ran  a  line  of  coaches  from  one  place  to  another, 
the  route  being  divided  among  them  into  three  sections,  the 
occupant  of  each  section  furnishing  his  own  carriages  and 
horses,  hiring  drivers,  and  paying  the  expenses  of  his  own 
section,  and  the  money  received  from  the  passengers,  as  fare, 
deducting  the  tolls  of  the  turnpike  gates,  was  divided  among 
them  in  proportion  to  the  number  of  miles  of  the  route  run 
by  each,  it  was  held  that  they  were  partners  as  to  third  per- 
sons, as  well  for  torts  as  upon  contracts.^ 


>  Ibid. ;  Grace  v.  Smith,  2  W.  Bl. 
998,  1000;  Waugh  i;.  Carver,  2  H. 
Bl.  235,  245;  Hesketh  v,  Blanchard, 
4  East,  144;  ante,  §§  27,  30,  32. 

*  Everitt  v.  Chapman,  6  Conn. 
847. 

'  Champion  v,  Bostwick,  18 
Weiid.  175.  [Explained  in  Patti- 
Bon  V.  Blanchard,  1  Sel.  186.]  — 
Mr.  Chancellor  Walworth  on  this 
occasion  said:  **  It  is  not  necessary, 
to  constitute  a  partnership,  that  there 
shoald  be  any  property,  constituting 
the  capital  stock,  -which  shall  be 
jointly  owned  by  the  partners.  But 
the  capital  may  consist  in  the  mere 
use  of  property  owned  by  the  indi- 
vidual partners  separately.      It  is 


sufficient,  to  constitute  a  partnership, 
if  the  parties  agree  to  have  a  joint 
interest  in,  and  to  share  the  profits 
and  losses  arising  from,  the  use  of 
property  or  skill,  either  separately 
or  combined.  Here  the  capital 
which  each  contributed  or  agreed  to 
contribute  to  the  joint  concern  was 
the  horses,  carriages,  harnesses, 
drivers,  &c.,  which  were  necessary 
to  run  his  part  of  the  route,  and  to 
be  fed,  repaired,  and  paid  at  his  own 
expense.  The  only  debts  or  ex- 
penses for  which  they  were  to  be 
jointly  liable,  as  between  themselves, 
were  the  tolls  upon  the  whole  line ; 
and  the  joint  profits,  which  they 
were  to  divide,  if    any  remained 
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§  58  a.  Same  Subject.  On  the  other  hand,  where  there  was 
an  agreement  by  a  railroad  company  with  certain  pei*dons,  who 
were  engaged  in  transporting  merchandise  from  New  York  to 
various  places  in  the  West,  by  way  of  Hudson  River  and 
canals,  that  these  earners  should  deliver  up  their  freight  to 
the  company  at  particular  places,  and  the  compan}'  should 
transport  the  goods  from  thence  to  their  destination,  and  that 
the  carriers  should  pay  the  company  therefor  a  certain  por- 
tion of  the  freight,  according  to  certain  distances ;  it  was 
held  that  this  agreement  did  not  make  the  company  partners 
with  the  carriers  in  the  transportation  of  the  goods,  either 


after  paying  the  tolls,  was  the  whole 
passage  money  received  upon  the  en- 
tire line.  Although  it  may  be  fairly 
infen*ed  that  each  party  supposed 
that  the  expenses  of  running  his 
part  of  the  line,  exclusive  of  the 
tolls,  would  be  equal  to  the  distance 
run  by  him,  it  by  no  means  follows 
that  any  of  them  supposed  that  the 
actual  passage  money  or  profits  of 
the  different  parts  of  the  line  would 
be  in  the  same  proportion ;  as  it  is 
a  well-known  fact  that  the  number 
of  passengers  who  travel  in  public 
conveyances  Increase  as  you  ap- 
proach large  market  towns,  or  other 
places  of  general  resort.  The  only 
object  of  the  agreement  to  divide 
the  passage  money  earned  upon  the 
whole  line  among  the  different  pro- 
prietors must  have  been  to  give  to 
those  who  ran  that  part  of  the  line, 
where  there  was  the  least  travel  a 
portion  of  the  passage  money  on 
other  parts  of  the  route,  as  a  fair 
equivalent  for  their  equal  contribu- 
tion of  labor  and  expense  for  the  joint 
benefit  of  all.  And  as  all  the  own- 
ers of  the  line  were  thus  interested 
in  every  part  of  the  route,  and  were 
liable  to  the  passengers  if  they  were 
unreasonably  detained  on  the  way,  I 
am  inclined  to  think  that,  if  the 
driver  of  either  had  refused  to  carry 
on  the  passengers  over  his  part  of 
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the  line  without  any  sufficient  ex- 
cuse, either  of  the  other  parties,  who 
happened  to  be  present,  might  have 
employed  another  driver  at  the  com- 
mon expense  to  proceed  with  the 
team  to  the  end  of  that  route,  al- 
though, as  between  themselves,  the 
owner  of  that  part  of  the  line  would 
be  bound  to  pay  such  extra  expense. 
And  the  same  right  would  have  ex- 
isted if  the  driver,  by  reason  of  in- 
toxication or  otherwise,  was  incapa- 
ble of  discharging  his  duty  with 
safety  to  the  passengers.  Although 
the  title  to  the  coach  and  horses  for 
the  time  being  might  not  be  so  far 
vested  in  the  partners  as  to  author- 
ize any  of  them  to  take  them  out  of 
the  general  owner  himself  under 
similar  circumstances,  the  passen- 
gers might  unquestionably  be  sent 
on  by  either  of  the  others  at  his  ex- 
pense; or  at  the  expense  of  all  the 
owners  of  the  line,  who  wera  inter- 
ested in  having  it  done,  if  he  was 
unable  to  pay  the  expense."  See 
also  Waland  v,  Elkins,  1  Stark.  272, 
and  Barton  i;.  Hanson,  2  Taunt.  49; 
Wetmore  t;.  Baker,  9  Johns.  307. 
See  Fromont  o.  Coupland,  2  Bing. 
170;  Green  v,  Beesley,  2  Bing.  N.  C. 
108.  [See  the  last  two  cases  com- 
mented upon,  in  Pattison  v.  Bla^- 
chard,  1  Seld.  186.] 
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inter  sese  or  as  to  third  persons.^  The  ground  of  this  de- 
cision seems  to  have  been  that  there  was  no  community  of 
interests,  or  division  of  the  profits  of  a  joint  concern,  between 
the  pai*ties.  The  railroad  company  had  no  interest  in  the 
profits  or  losses  of 'the  transportation  company,  on  that  part 
of  the  route  which  the  latter  were  to  accomplish ;  nor  the 
transportation  company,  in  the  profit  or  loss  in  the  railroad 
portion  of  the  transportation.  Each  company  was  to  receive 
a  fixed  proportion  of  the  freight,  whether  the  other  would 
lose  or  gain  on  its  own  portion  of  the  route,  so  that  there  was 
no  community  of  profit  or  loss.  Many  other  cases  might  be 
cited  to  the  same  effect ;  but  those  which  have  been  referred 
to  are  sufficient  to  illustrate  the  doctrine  already  suggested 
under  this  head. 

§  69.  (2)  Community  of  Profit  and  Lo8$^  where  there  is  no 
Partnership  Property.  In  the  next  place,  as  to  the  class  of 
cases  where,  strictly  speaking,  there  is  no  capital  stock,  but 
labor,  skill,  and  industry  are  to  be  contributed  by  each  party  in 
the  trade  or  business,  as  principals,  and  the  profit  and  loss  are 
to  be  shared  in  certain  proportions  between  them.^  In  this 
class  of  cases  the  like  rule  applies  ;  and  the  parties  are  treated 
as  partners,  not  only  as  to  third  persons,  but  also  inter  aese^  upon 
the  plain  ground  that  it  is  a  trade  or  business  carried  on  upon 
joint  account,  and  that  there  is  a  complete  communion  of 
interest,  both  in  the  profit  and  loss  thereof,  between  them.  It 
has,  therefore,  every  distinctive  mark  of  partnership.  One  or 
two  cases  will  abundantly  serve  to  present  this  doctrine  in  a 
clear  and  satisfactory  light.3  Thus,  if  A.  and  B.  should  agree 
to  employ  their  joint  labor  and  services  and  skill  in  business, 
as  insurance  brokers,  and  to  divide  the  profits  and  losses  be- 
tween them,  they  would  to  all  intents  and  purposes  be  held 
partners  in  that  business.  So,  if  A.  and  B.  should  agree  to 
carry  on  the  business  of  solicitors  upon  joint  account,  and  to 
/divide  the  profits  and  losses  thereof  in  certain  proportions 

*  Mohawk  &  Hudson  Railroad         «  [See  ante,  §  54,  note.] 
Co.  r.  Niles,  3  Hill  (N.  Y.),  162;         •  See  the  reasoning  of  Lord  Chief 

[Merrick  v,  Gordon,  20  N.  Y.  93];  Justice  Eyi-e  in  Waugh  v.  Carver, 

I  Irvin  0.  Nashville,  Chattanooga,  &  2  H.  Bl.  235. 
St.  Louis  Railway  Co.,  92  111.  103}. 
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between  them,  this  would  make  them  partners,  not  only  as 
to  third  persons,  but  inter  sese.^  Nor  would  the  result  be 
varied,  if  the  parties  agreed  to  share  the  profits  between 
them,  omitting  any  express  provision  as  to  losses  ;  for  in  such 
cases  they  could  by  mere  operation  and  intendment  of  law 
share  the  losses,  upon  the  ground  that  the  losses  must  first 
be  deducted  before  the  profits  can  be  ascertained ;  and  also 
upon  the  more  general  ground,  which  is  so  often  recognized 
in  the  authorities,  that  every  man  who  has  a  c^hare  of  the 
profits  of  a  trade  or  business  ought  also  to  bear  his  share  of 
the  loss.^  Indeed,  all  the  authorities  at  the  common  law  take 
the  rule  to  be  that  sharing  the  losses  and  the  profits  consti- 
tutes such  a  communion  and  mutuality  of  interest  therein  as 
creates  a  clear  partnership  as  to  third  persons ;  and,  in  the 
absence  of  all  contrary  or  inconsistent  stipulations,  as  be- 
tween themselves  also.^  Hence  all  the  adventurers  in  a  fish- 
ing voyage,  who  are  to  share  in  the  profits  and  losses  of  the 
adventure  according  to  certain  proportions,  and  to  contribute 
towards  the  outfit,  are  deemed  partners  in  the  adventure  to 
all  intents  and  purposes.*  So,  where  a  merchant  in  Tendon 
was  by  agreement  to  recommend  consignments  to  a  merchant 
abroad,  and  the  commissions  on  all  sales  of  goods,  recom- 
mended by  the  one  to  the  other,  were  to  be  equally  divided 
between  them,  without  allowing  any  deduction  for  expenses ; 
it  was  held  that  they  were  not  only  partners  in  that  business 
as  to  third  persons,  but  also  as  between  themselves*^ 

§  60.  (8)  Sharing  ProfiU^  but  not  Losses.  In  the  next  place, 
as  to  the  class  of  cases  where  the  parties  are  to  share  the  profits 
between  them,  if  any,  as  principals ;  but  the  losses  are  to  be 


^  See  Hopkinson  v.  Smith,  1 
Bing.  13;  Tench  o.  Roberts,  6 
Madd.  145;  [Smith  o.  Hill,  8  Eng. 
(Ark.)  173]. 

«  Grace  v.  Smith,  2  W.  Bl.  998, 
1000;  Ex  parte  Cellar,  1  Rose,  297; 
Waugh  V.  Carver,  2  H.  Bl.  236; 
Cheap  V.  Cramond,  4  B.  &  Aid.  663; 
Bond  V,  Pittard,  3  M.  &  W.  357, 
360,  361.  See  Finckle  e.  Stacey, 
Sel.  Cas.  9;  Gow  on  P.  c.  1, 
pp.  14, 15,  8d  ed. ;  Coll.  on  P.  B.  1, 
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c.   1,   §  2,   p.   54,    2d    ed.;    ante, 
§§  19-24. 

'  Geddes  v.  WaUaoe,  2  BI^h« 
270;  Peacock  v.  Peacock,  2  Camp. 
45;  Gow  on  P.  12,  13,  3d  ed. 

*  See  Coppard  r.  Page,  Forrest, 
1;  Perrott  o.  Bryant,  2  You.  &  C. 
Ex.  61,68;  an<e,  §42. 

*  Cheap  V,  Cramond,  4  B.  &  Aid. 
663,  669,  670;  Walden  v.  Sher- 
burne, 15  JiAma.  409»  421,  422. 
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borne  exclusively  by  one  party.*  It  is  here  that  the  pressure 
of  the  general  dootrine  that  a  participation  in  the  profits,  as 
profits,  creates  a  partnership  between  them,  is  most  severely 
felt,  and  is  most  di£Bcult  to  maintain  upon  general  reasoning. 
In  all  this  class  of  cases  it  is  the  intention  of  the  parties  that 
no  partnership  should  exist  between  themselves ;  and  the 
common  law,  in  this  respect,  gives  full  force  and  effect  to 
that  intention.  But  in  regard  to  thii-d  persons,  the  common 
law  holds  that  the  mere  right  to  participate  in  the  profits 
creates  a  partnership  between  the  parlies,  notwithstanding 
there  is  no  participation  in  the  losses,  ttltra  the  profits,  and  it 
is  not  their  intention  to  be  partners.^  The  i  doctrine  here 
seems  to  be  founded  in  part  upon  the  consideration  that  even 
in  such  a  case  there  is  incidentally,  and  to  a  limited  extent, 
a  participation  in  the  losses  as  well  as  in  the  profits;  for, 
before  it  can  be  ascertained  that  there  are  any  profits,  the 
losses  must  first  be  deducted,  and  the  residue  only  shared  as 
profits.^  But  the  main  reason  is  that  which  has  been  already 
adverted  to  as  the  first  foundation  of  the  doctrine,  to  wit, 
that  every  man  who  has  a  share  of  the  profits  of  the  trade  or 
business  ought  also  to  bear  his  share  of  the  loss;  for,  if  any 
one  takes  part  of  the  profit,  he  takes  a  part  of  the  fund  on 
which  the  creditor  of  the  trade  relies  for  his  payment.^ 


^  [See  ante,  §  30,  note.  In  only 
two  of  the  leading  cases  referred  to 
under  ibis  class,  viz.  Waugh  v.  Car- 
ver, 2  H.  Bl.  235,  and  Cheap  v. 
Craraond,  4  B.  &  Aid.  663,  was  it 
distinctly  said  that  the  alleged  part- 
ners were  not  so  inter  sese,  although 
they  were  so  as  to  third  persons. 
Waugh  V,  Carver  must  be  consid- 
ered as  overruled  by  BuUen  v.  Sharp, 
L.  R.  1  C.  P.  86,  and  other  re- 
cent cases,  see  ante,  §  49,  note;  and 
Cheap  0.  Cramond  is  distinctly 
placed  on  Waugh  v.  Carver,  see 
posty  §  61,  note];  Wats,  on  P.  c.  1, 
pp.  17-27,  2d  ed.;  anU,  §  57. 

*  [See  ante,  §  49,  note.] 

•  Ante,  §§  19-26,  5.5-57;  Cheap 
V.  Cramond,  4  B.  &  Aid.  663;  Gil- 


pin o.  £nderbey,  5  B.  &  Aid.  954; 
Ex  parte  Langdale,  2  Rose,  444; 
8.  c.  18  Ves.  300,  301;  Bond  v.  Pit- 
tard,  3  M.  &  W.  357. 

*  Ante,  §§  27,  28,  32,  36,  notes; 
Grace  v.  Smith,  2  W.  Bl.  998, 1000. 
—  Lord  Eldon,  in  Ex  parte  Lang- 
dale,  18  Yes.  300,  s.  c.  2  Rose, 
444,  said:  **The  true  criterion  is, 
whether  they  (the  parties)  are  to 
participate  in  the  profit.  That  has 
been  the  question  ever  since  Grace 
o.  Smith."  Lord  Chief  Justice 
Eyre,  in  Waugh  v.  Carver,  2  H.  Bl. 
235,  247,  approved  the  doctrine,  so 
promulgated  in  Grace  v.  Smith,  as 
standing  upon  the  fair  ground  of 
reason.  Whether  it  does  so  may 
certainly,  if  the  question  were  new^ 
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Without  inquiring  into  the  true  force  of  this  mode  of  reason- 
ing, a  task  which  would  be  a  matter  of  supererogation,  since, 
so  far  as  the  authorities  go,  it  seems  absolutely  established,  it 
may  be  useful  to  illustrate  it  by  reference  to  some  of  the 
leading  cases  in  which  it  has  been  discussed  and  recognized. 

§  61.  Illustrative  Cases.  Thus,  for  example,  if  one  person 
should  engage  with  another  in  any  trade  or  business,  under 
an  aiTangement  to  divide  the  profits  between  them ;  but  if 
there  should  not  be  any  profits,  but  a  loss,  then  that  the  loss 
should  be  borne  by  one  only ;  that  would  make  them  part- 
ners as  to  third  persons,  at  all  events.^  On  the  like  ground, 
if  two  solicitors  should  carry  on  business  on  joint  account, 
and  one  should  be  entitled  to  receive  a  fixed  sum,  and  also  a 
share  of  the  profits,  and  not  be  liable  for  any  losses,  tBey 
would  be  partners  inter  sese^  as  well  as  to  third  persons/''  So, 
where  two  merchants  agreed  to  enter  into  partnership  for  a 
certain  term  of  years,  and  each  was  to  furnish  the  same 
amount  of  capital,  and  one  was  to  receive  a  certain  annual 
sum  out  of  the  profits,  if  any,  and  if  none,  out  of  the  capital, 
and  at  the  expiration  of  the  term  he  was  to  receive  his  full 
original  capital  by  instalments ;  it  was  held  that  they  were 
partners  inter  sese^  and  also  as  to  third  persons.^  So,  where 
two  ship  agents,  at  diflferent  ports,  entered  into  an  agreement 
with  each  other  to  share  in  certain  proportions  the  profits  of 
their  respective  commissions,  and  discount  on  tradesmen's 
bills,  employed  by  them  in  repairing  ships  confided  to  their 
care,  but  neither  was  to  be  answerable  for  the  acts  or  losses 
of  the  other,  but  each  was  to  bear  his  own ;  it  was  held  that 
they  were  partners  as  to  third  persons,  although  not  as  be- 
tween themselves.*    So,  where   a  commission  merchant  in 


admit  of  a  good  deal  of  argument. 
See  ante,  §§  48-51,  and  note.  The 
point,  however,  now  stands  dryly 
upon  the  maxim,  Ita  lex  ncripta  est. 
See  Green  v.  Beesley,  2  Bing  N.  0. 
108;  ante,  §  57. 

1  Ex  parte  Langdale,  18  Ves.  800, 
301;  Geddes  v.  Wallace,  2  Bligh, 
270;  Jordan  ».  Wilkins,  2  Wash. 
C.  C.  482;  Gow  on  P.  c.  1,  p.  16, 
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3d  ed. ;  Gilpin  u.  Enderbey,  5  B.  & 
Aid.  954;  Bond  o.  Pittard,  3  M.  & 
W.  357. 

a  See  Bond  v.  Pittard,  3  M.  & 
W.  3.'>7,  300;  Tench  v,  Boberts,  6 
Madd.  145,  note. 

*  Gilpin  V.  Enderbey,  5  B.  & 
Aid.  954. 

*  Waugh  r.  Carver,  2  H.  Bl.  235; 
Cheap  V.  Cramond,  4  B.  &  Aid.  663, 


CHAP.  rV.J         AS  TO  THIBD  PEKSONS.  §  61 

London  agreed  with  another  commission  merchant  in  Rio 
Janeiro,  equally  to  divide  between  them  the  commissions  on 

668;  [Emanuel  v.  Draughn,  14  Ala.  their  debts.  That  was  the  founda- 
303].  —  In  Waugh  r.  Carver,  Lord  tion  of  the  decision  in  Grace  v. 
Chief  Justice  Eyre  said:  '*  Whether  Smith,  and  I  think  it  stands  upon 
these  persons  were  to  interfere  more  the  fair  ground  of  reason.  I  cannot 
or  less  with  their  advice  and  direc-  agree  that  this  was  a  mere  agency 
tions,  and  many  small  parts  of  the  in  the  sense  contended  for  on  the 
agreement,  I  lay  entirely  out  of  part  of  the  defendants,  for  there 
the  case;  because  it  is  plain  upon  was  a  risk  of  profit  and  loss:  a  ship 
the  construction  of  the  agreement,  agent  employs  tradesmen  to  furnish 
if  it  be  construed  only  between  the  necessaries  for  the  ship;  he  con- 
Carvers  and  Giesler,  that  they  were  tracts  with  them,  and  is  liable  to 
not,  nor  ever  meant  to  be,  partners,  them ;  he  also  makes  out  their  bills 
They  meant  each  house  to  carry  on  in  such  a  way  as  to  determine  the 
trade  without  risk  of  each  other,  charge  of  commission  to  the  ship- 
and  to  be  at  their  own  loss.  Though  owners.  With  respect  to  the  corn- 
there  was  a  certain  degree  of  control  mission,  indeed,  he  may  be  consid- 
at  one  house,  it  was  without  an  idea  ered  as  a  m^re  agent;  but  as  to  the 
that  either  was  to  be  involved  in  the  agency  itself,  he  is  as  much  a  trader 
consequences  of  the  failure  of  the  as  any  other  man,  and  there  is  as 
other,  and  without  understanding  much  risk  of  profit  and  loss  to  the 
themselves  responsible  for  any  cir-  person  with  whom  he  contracts,  in 
cumstances  that  might  happen  to  the  transactions  with  him,  as  with 
the  loss  of  either.  That  was  the  any  other  trader.  It  is  true  that  he 
agreement  between  themselves.  But  will  gain  nothing  but  his  discount; 
the  question  is  whether  they  have  but  that  is  a  profit  in  the  trade,  and 
not,  by  parts  of  their  agreement,  there  may  be  losses  to  him  as  well 
constituted  themselves  pai-tners  in  as  to  the  ownera.  If,  therefore,  the 
respect  to  other  persons  ?  The  case,  principle  be  true  that  he  who  takes 
therefore,  is  reduced  to  the  single  the  general  profits  of  a  partnership 
point,  whether  the  Carvers  did  not  must,  of  necessity,  be  made  liable 
entitle  themselves,  and  did  not  to  the  losses,  in  order  that  he  may 
mean  to  take  a  moiety  of  the  profits  stand  in  a  just  situation  with  regard 
of  Giesler 's  house,  generally  and  in-  to  the  creditors  of  the  house,  then 
definitely  as  they  should  arise,  at  this  is  a  case  clear  of  all  difficulty, 
certain  times  agreed  upon  for  the  For  though,  with  respect  to  each 
settlement  of  their  accounts.  That  other,  these  persons  were  not  to  be 
they  have  so  done  is  clear  upon  the  considered  as  partners,  yet  they 
face  of  the  agreement;  and,  upon  have  made  themselves  such  with 
the  authority  of  Grace  v.  Smith,  he  regard  to  their  transactions  with  the 
who  takes  a  moiety  of  all  the  profits  rest  of  the  world."  In  this  case  it 
indefinitely  shall,  by  operation  of  seems  that  the  court  considered 
law,'  be  made  liable  to  losses,  if  '*oommis.sions  to  mean  profits;  and 
losses  arise,  upon  the  principle  that,  that  the  net  commissions,  and  not 
by  taking  a  part  of  the  profits,  he-  the  gross  commissions,  were  divisi- 
takes  from  the  creditors  a  part  of  ble."  ColL  on  P.  B.  1,  c.  1,  §  1, 
that  fund  which  is  the  proper  seen-  p.  80. 
rity  to  them  for  the  payment  of 
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the  sale  of  all  goods  recommended  by  the  one  house  to  the 

other ;  it  was  held  that  as  to  third  persons  they  were  part- 
ners in  this  business.^ 

^  Cheap  V.  Cramond,  4  B.  &  Aid.  formly  the  same,  but  must  vary 
663.  —  In  this  case  it  is  not  clear  with  the  particular  circumstances  of 
whether  the  court  treated  the  case  each  transaction ;  so  that  in  e£Fect  a 
as  one  where  the  gross  commissions  part  only  of  the  gross  commission, 
or  the  net  commissions  were  to  be  or  proceeds  of  the  agency,  and  not 
divided,  although  the  commissions  the  whole,  was  to  be  divided  in  that 
were  treated  as  if  the  word  had  case;  and  taking  the  definite  de- 
been  profits,  and  therefore  undistin-  ducted  part  at  a  fifth,  or  any  other 
guishable  from  profits.  The  Ian-  aliquot  part,  the  absent  house,  in- 
guage of  Lord  Chief  Justice  Abbott,  stead  of  receiving  one  half,  as  in 
in  delivering  the  opinion  of  the  the  case  at  bar,  would,  by  the 
court,  was  a?  follows:  "And  in  sup-  agreement,  receive  two  fifths,  or 
port  of  this  proposition  the  case  of  some  other  definite  part  of  the 
Waugh  V.  Carver  was  cited  and  re-  whole  gross  sum,  and  not  an  indefi- 
lied  on.  And  we  are  all  of  opinion  nite  part  thereof,  depending  upon 
that  the  present  case  cannot  be  dis-  the  actual  and  clear  profit  of  the 
tinguished  in  principle  from  tliat,  transaction.  And  although,  in  the 
and  that  our  decision  must  be  gov-  case  of  Waugh  v.  Carver,  the  agree- 
erned  by  it.  It  is  true  that  in  that  ment  was  not  confined  to  a  division 
case  a  definite  part  ot  thecommis-  of  the  commission,  but  extended 
sion  was,  by  agreement  of  the  par-  also  to  the  moneys  received  in  cer- 
ties,  to  be  deducted  as  compensation  tain  other  parts  of  the  transactions 
for  the  charges  and  expenses  before  of  the  two  houses,  yet  the  principle 
a  division  took  place ;  and  also  that  of  the  decision  is  not  affected  by 
each  party  was  to  share  in  some  that  circumstance,  the  principle  be- 
specified  measure  with  the  other,  in  ing  that  where  two  houses  agree 
other  parts  of  the  profits  of  their  that  each  shall  share  with  the  other 
respective  business,  such  as  ware-  the  money  received  in  a  certain  part 
house  rent,  and  discount  upon  of  the  business,  they  are,  as  to  such 
tradesmen's  bills.  And  it  was  con-  part,  partners  with  regard  to  those 
tended  in  this  case,  on  the  part  of  who  deal  with  them  therein,  though 
the  plaintiffs,  that  the  bankrupts  they  may  not  be  partners  inter  sese. 
and  Ruxton  were  to  be  considered  By  the  effect  of  such  an  agreement 
as  dividing  the  gross  proceeds  only,  each  house  receives  from  the  other 
and  not  the  net  proceeds  or  profits  a  part  of  that  fund  on  which  the 
of  each  other's  agency  or  factorage ;  creditors  of  the  other  rely  for  pay- 
and  that  a  division  of  gross  proceeds  ment  of  their  demands,  according  to 
does  not  constitute  a  partnership,  the  language  of  Lord  Chief  Justice 
We  think,  however,  that  the  previ-  De  Grey,  in  the  case  of  Grace  v. 
ouB  deduction  of  a  definite  part  of  Smith.  And  such  an  agreement  is 
the  commission  before  the  division  perfectly  distinct  from  the  cases,  put 
in  the  case  cited  is  an  unimportant  in  the  argument  before  us,  of  remu- 
fact.  It  cannot  have  the  effect  in  neration  made  to  a  traveller,  or 
all  cases  of  leaving  the  remainder  as  other  clerk  or  agent,  by  a  portion  of 
clear  profit,  because  the  expense  and  the  sums  received  by  or  for  his  mas- 
charge  cannot  be  in  all  cases  uni-  ter  or  principal  in  lieu  of  a  fixed 
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§  62.   Raman  Law.  We  may  conclude  this  head  with  the 
remark  that  the  Roman  law  did  not,  as  we  have  seen,  ordi- 

salary,  which  is  only  a  mode  of  pay-  self;  or  that  the  court  did  not  think 
ment  adopted  to  increase  or  secure  fit,  under  all  the  circumstances  of 
exertion.  It  is  distinct  also  from  the  particular  case,  to  disturb  the 
the  case  of  a  factor  receiving  for  his  verdict  of  a  jury  of  merchants,  as  to 
commission  a  percentage  on  the  the  effect  of  a  division  of  the  corn- 
amount  of  the  price  of  the  goods  mission  in  that  particular  species  of 
sold  by  him,  instead  of  a  certain  agency,  the  divided  commission  be- 
sum  proportioned  to  the  quantity  of  ing,  a^  I  underatand,  payable  for 
the  goods  sold,  as  was  the  case  of  effecting  the  policy,  and  not  for  re- 
Dixon  V.  Cooper,  wherein  it  was  ceiving  the  money  from  the  under- 
held  that  the  factor  was  a  compe-  writers,  in  the  event  of  the  loss,  and 
tent  witness  to  prove  the  sale.  It  payable  whether  any  loss  had  oc- 
differs  also  from  the  case  of  a  per-  curred  or  not.  So  that  we  cannot 
son  receiving  from  a  trader  an  consider  that  case  as  having  contra- 
agreed  sum,  in  respect  of  goods  sold  vened  or  weakened  the  authority  of 
by  his  recommendation,  as  one  shil-  the  decision  in  Waugh  o.  Carver, 
ling  per  chaldron  on  coals,  or  the  Upon  the  authority  of  this  latter 
like,  for  there  is  no  mutuality;  and  case,  and  for  the  reasons  already 
such  a  case  resembles  a  payment  given,  we  think  the  direction  of  the 
made  to  an  agent  for  procuring  learned  judge  at  the  trial,  and  the 
orders,  and  has  no  distinct  reference  verdict  of  the  jury,  are  right,  and 
in  the  terms  of  the  agreement  to  that  the  rule  for  a  new  trial  ought 
any  particular  coals  purchased  by  to  be  discharged.*'  There  is  cer- 
the  coal  merchant  for  resale,  upon  tainly  some  obscurity  in  that  part  of 
which  a  third  person  may  become  a  the  opinion  which  refers  to  the  ques- 
creditor  of  the  coal  merchant,  and  tion  as  to  the  gross  or  the  net  com- 
probably  could  not  in  any  instance  missions.  It  the  learned  judge 
be  shown  to  apply  in  its  execution  meant  to  say  that  a  division  of  the 
to  any  such  particular  purchase,  gross  commissions  would  make  them 
But  it  is  to  be  observed  that,  even  partners,  the  case  certainly  is  in 
on  a  case  of  this  nature,  the  inclina-  conflict  with  other  authorities.  But 
tion  of  Lord  Mansfield's  opinion,  in  if  he  meant  that  the  division  was  to 
Young  V.  Axtell,  cited  2  H.  Bl.  242,  be  of  the  net  commissions,  deduct- 
was  that  such  an  agreement  might  ing  all  charges,  then  it  would  be  in 
constitute  a  partnership.  Of  the  harmony  with  those  authorities, 
case  of  Muirhead  v,  Salter,  referred  See  ante,  §§  34,  44,  55-60.  See 
to  in  the  argument,  we  have  neither  Pearson  r.  Skelton,  I  M.  &  W.  604. 
the  facts  nor  the  ground  of  decision  The  same  case  is  much  more  fully 
brought  before  us  with  sufficient  ac-  reported  in  1  Tyrw.  &  G.  848,  where 
curacy  to  enable  us  to  consider  it  the  dbtinction  between  an  interest 
as  an  authority  on  the  present  ques-  in  the  gross  profits,  and  that  in  the 
tion.  It  may  have  been  that  the  net  profits,  is  clearly  stated.  His 
division  of  the  commission  between  language  on  that  occasion  is  quoted 
the  two  insurance  brokers  was  a  soli-  post,  §  220,  note.  Mr.  Collyer  un- 
tary  instance ;  that  the  assured  had  derstands  Cheap  v.  Cramond,  4  B. 
recognized  the  second  broker  as  &  Aid.  663,  to  have  decided  that 
being  the  person  employed  by  him-  there  is  no  difference  between  a 
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narily  contemplate  cases  to  be  cases  of  partnership  except 
where  the  parties  intended  to  create  a  partnership,  and  the 
losses,  as  well  as  the  profits,  were  to  be  shared  in  some  pro- 
portions by  each  of  them.  The  usual  interpretation  was 
that  if  the  agreement  provided  either  for  a  distribution  of  the 
profits  alone,  or  of  the  losses  alone,  in  certain  proportions,  the 
other,  which  was  omitted,  would  be  presumed  to  be  intended 
to  be  shared  in  the  same  proportion.  ^^  lUud  expeditum  est, 
si  in  una  causa  pars  fuerit  expressa  (veluti  in  solo  lucix>,  yel 
in  solo  damno)  in  altera  vero  omissa ;  in  eo  quoque,  quod 
prffitermissum  est,  eandem  partem  servari."  ^  And  unless  some 
provision  was  found  in  the  agreement  itself,  touching  the 
matter,  the  Roman  law  presumed,  as  a  natural  result  from 
the  contract,  that  the  partners  were  to  share  in  both,  and  to 
share  equally.  ^^Nam  sicuti  lucrum,  ita  damnum  quoque 
commune  esse  oportet;  quod  non  culpa  socii  contingit."^ 
^^Quoniam  societas,  cum  contrahitur,  tam  lucri,  quam  damni 
communio  initur."^  Still,  however,  as  we  have  seen,  the 
Roman  law,  if  the  parties  clearly  intended  a  partnership,  did 
not  prevent  them  from  agreeing,  in  consideration  of  peculiar 
services  or  credit  in  aiding  the  partnership,  that  the  partners 
should  share  the  profits  between  them,  if  any,  and  that  the 
one  rendering  such  services,  or  credit,  might  be  exempted 
from  all  losses  beyond  the  profits.*  But  it  does  not  appear 
that  the  Roman  law  ever  established  a  partnership  in  favor 
of  third  persons,  against  the  intention  of  the  parties,  from  the 
mere  participation  of  profits,  and,  a  fortiori^  where  there  was 
an  express  provision  against  one  party  being  liable  for  any 
losses.^ 

§  63.  Same  Principles  applied  to  Dormant  Partners.  The 
principles  established  in  these  three  classes  of  cases®  are  com- 
monly applied  to  dormant  and  secret  partnerships,  where  the 
ostensible  partners  only  are  known  or  act,  and  yet  other  per- 

divisioD  of  the  gross  and  a  division         *  D.  17,  2,  67,  Intr. ;  Domat,  1, 

of  the  net  commissions.  8,  1,  art.  1,  3,  4. 

1  Inst.  3,  26,  3;  Domat,  1,  8,  1,         *  D.  17,  2,  29,  1;  Domat,  1,  8, 

art.  5 ;  ante,  §§  27,  50.  1,  art.  9;  antey  §§  37,  50. 

«  D.  17,  2,  52, 4;  Poth.  Pand.  17,         »  Ante,  §  50. 
2,  n.  39;  Domat,  2,  1,  1,  art.  1.  •  Ante,  §§  55,  59,  60. 
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sons,  who  are  to  share  the  profits,  are  held  responsible  as 
partners  to  third  persons,  although  they  may  not  be  so 
chargeable  inter  sese.^  Thus,  for  example,  if  A.  and  B.  should 
agree  to  carry  on  any  trade  or  business  for  their  joint  and 
mutual  account,  to  divide  the  profits  and  losses  between  them, 
and  A.  alone  was  to  be  known  in  the  trade  and  business,  and 
to  be  solely  responsible  for  the  debts  and  contracts  thereof, 
and  B.  was  to  be  a  secret  dormant  partner,  B.  would  never- 
theless be  deemed  a  partner  as  to  third  persons,  and  responsi- 
ble to  them  for  all  the  debts  and  contracts  growing  out  of 
such  trade  or  business.^  The  same  rule  would  apply  to  a 
case  where  it  was  even  expressly  agreed  between  the  parties 
that  there  should  be  no  partnership  between  them ;  but  they 
were  merely  to  share  the  profits  and  losses,  or  the  profits 
only,  and  one  was  to  bear  all  the  losses.^ 

§  64.  (4)  Holding  one* 9  %elf  otit  as  a  Partner.  In  the  next 
place,  as  to  the  class  of  cases  where  the  parties  are  not  in  reality 
partners,  but  are  held  out  to  the  world  as  such  in  transactions 
affecting  third  persons.  In  such  cases  they  will  be  clearly 
held  partners  as  to  such  persons.^   This  doctrine  turns  upon  no 

^  3  Kent,  32;  Winship  v.  Bank  144;  Mason  v.  Partridge,  66  N.  Y. 

of  U.  S.,  5  Pet.  529;  Etheridge  v.  633  {. 
Binney,  9  Pick.  272.  »  Gow  on  P.  c.  1,  pp.  12-18,  3d 

'  Hoare  t^.  Dawes,  1  Doug.  371;  ed. ;  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp. 

Winship  v.  Bank  of  U.  S.,  5  Pet.  11-27,  2ded.;  Id.  §2,  pp.  63-67; 

529;  8.  c.  sub  nom,  U.  S.  Bank  v.  Id.  B.  3,  c.  3,  §  3,  pp.  368,  370,  371; 

Binney,   5  Mason,   176;    Coope  v.  Wats,  on  P.  c.  1,  pp.  17-27,  2ded. ; 

Eyre,  1  H.  Bl.  37;  Geddes  v,  Wal-  Hesketh  v,  Blanchard,  4  East,  144; 

lace,  2  Bligh,  270;   [Beckham  v,  [Smith  v.  Smith,  7  Fost.  244;  Hill 

Di-ake,  9  M.  &  W.  79 ;  s.  o.  11  M.  v,  Voorhies,  22  Penn.  St.  68;  Brooke 

&  W.  315;  Baring  v.  Crafts,  9  Met.  v,  Washington,  8  Gratt.  248;  Grif- 

380;  Brookei?.  Washington,  8  Gratt.  fith  v.  Buffum,  22  Vt.  181].     {See 

248];    ILind.  on  P.   4th  ed.   338;  Bigelow  v.  Elliot,  1  Cliff.  28.  { 
Phillips  V,  Nash,  47  Ga.  218;  Mc-         «  3  Kent,  32,  33;  Post  v.  Eim- 

Creary  v.  Van  Hook,  35  Tex.  631;  berly,  9  Johns.  470,  489;  Ex  parte 

Bradshaw  v,  Apperson,  36  Tex.  133;  Watson,  19  Ves.  459,  469;  Fox  v. 

Strader  ».  White,  2  Neb.  348;  HiU  Clifton,  6  Bing.  776;  Coll.  on  P.  B. 

V.  Voorhies,  22  Penn.  St.  68;  On-  1,  c.  1,  §2,  pp.  60-64,  2d  ed. ;  Park- 

tario  Bank  v.  Hennessey,  48  N.  Y.  er  v.  Barker,  1  Brod.  &  B.  9;  Goode 

545;    Bigelow    v,    Elliot,    1    Cliff,  v.  Harrison,  5  B.  &  Aid.  147;  Bond 

28.     See  Pooley  v.  Driver,   5  Ch.  v.  Pitterd,  3  M.  &  W.  357;  2  Bell, 

D.  458;  In  re  Munn,  3  Biss.  442;  Comm.  B.  7,  c.  2,  pp.  623,  624,  5th 

Toomade   v.    Methfessel,  3    Hun,  ed.    See  Bonfield  t;.  Smith,  12  M. 
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peculiar  principles  of  municipal  jurisprudence ;  but  is  founded 
in  the  enlarged  principles  of  natural  law  and  justice,  ex  cequo  et 
bono.  For,  wherever  one  of  two  innocent  persons  must  suffer 
from  a  false  confidence  or  trust  reposed  in  a  third,  he  who  has 
been  the  cause  of  that  false  confidence,  or  trust,  and  is  to  be 
benefited  by  it,  ought  to  suffer,  rather  than  the  other ;  and 
this  must  apply,  a  fortiori^  where  the  credit  is  given  to  a  party 
solely  upon  the  faith  of  the  fraudulent  allegation  of  a  fact, 
which  is  known  to  such  party,  at  the  time,  to  be  untrue.  The 
reason  of  the  doctrine  is  fully  expounded  by  a  late  eminent 
judge  in  the  following  terms.  "  The  definition  of  a  partner- 
ship cited  from  Pufendorf  is  good,  as  between  the  parties 
themselves,  but  not  with  respect  to  the  world  at  large.  If 
the  question  were  between  A.  and  B.,  whether  they  were 
partners  or  not,  it  would  be  very  well  to  inquire  whether 
they  had  contributed,  and  in  what  proportions,  stock,  or  labor, 
and  on  what  agreements  they  were  to  divide  the  profits  of 
that  contribution.  But  in  all  these  cases  a  very  different 
question  arises,  in  which  the  definition  is  of  little  service. 
The  question  is  generally,  not  between  the  parties,  as  to  what 
shares  they  shall  divide,  but  respecting  creditors,  claiming  a 
satisfaction  out  of  the  funds  of  a  particular  house,  who  shall 
be  deemed  liable  in  regard  to  these  funds.  Now,  a  case  may 
be  stated  in  which  it  is  the  clear  sense  of  the  parties  to  the 
contract,  that  they  shall  not  be  partners ;  that  A.  is  to  con- 
tribute neither  labor  nor  money,  and,  to  go  still  further,  not 
to  receive  any  profits.  But  if  he  will  lend  his  name  as  a  part- 
ner, he  becomes,  as  against  all  the  rest  of  the  world,  a  part- 
ner, not  upon  the  ground  of  the  real  transaction  between  them, 
but  upon  principles  of  general  policy,  to  prevent  the  frauds  to 
which  creditors  would  be  liable,  if  they  were  to  suppose  that 
they  lent  their  money  upon  the  apparent  credit  of  three  or  four 
persons,  when  in  fact  they  lent  it  only  to  two  of  them,  to 
whom,  without  the  others,  they  would  have  lent  nothing."  * 
Upon  so  clear  and  natural  a  doctrine,  it  seems  unnecessary  to 

&  W.  405,  the  converse  case,  where         ^  Lord  Chief   Justice    Eyre  in 

tbefirmnamewas  A.  &Co.,  andthe  Waugh  v.   Carver,  2  H.  fil.  235, 

defendant  held  himself  out  as  the  246. 
sole  partner  then  in  the  firm. 
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cite  at  large  the  authorities  in  its  support.    They  are  uniform 
and  positive  to  the  purpose.^ 

§  65.  Haw  9uch  Holding  out  may  arise.  This  last  class  of 
cases  may  arise  from  the  express  acknowledgments  of  the 
parties,  or  by  implication  or  presumption  from  circumstances. 
Thus,  if  a  person  should  expressly  hold  himself  out  as  a  part* 
uer,  and  thereby  should  induce  the  public  at  large,  or  par- 
ticular persons,  to  give  credit  to  the  partnership,  he  would  be 
liable  as  a  partner  for  the  debts  so  contracted,  although  he 
should  in  reality  not  be  a  partner.^    On  the  other  hand,  if  a 


1  Coll.  on  P.  B.  1,  c.  1,  §5,  pp. 
53-^4;  Gow  on  P.  c.  1,  p.  10,  3d 
ed. ;  Wats,  on  P.  pp.  33,  34,  2d  ed. ; 
3  Kent,  31-33;  Hoare  v.  Dawes,  1 
Dong.  371;  Young  v.  Axtell,  cited 
2  H.  Bl.  242;  Ex  parte  Langdale, 
2  Rose,  444;  8.  c.  IS  Ves.  300,  301; 
M'lver  V.  Humble,  10  East,  160; 
Bond  0.  Pittard,  3  M.  &  W.  357, 
359;  [Martyn  r.  Gray,  14  C.  B.  N.  8. 
824;  Dutton  v.  Woodman,  0  Gush. 
255;  Potter  v.  Greene,  9  Gray,  309]. 

*  Wats,  on  P.  c.  1,  p.  6,  2d  ed. ; 
Id.  p.  33;  Gow  on  P.  c.  1,  pp.  10- 
13,  3d  ed  ;  Id.  pp.  23,  24;  Coll.  on 
P.  B.  1,  c.  1,  §  2,  pp.  63-67,  2d  ed. ; 
Guidon  v.  Robson,  2  Camp.  302; 
Young  r.  Axtell,  cited  2  H.  BL  242. 
[To  charge  a  defendant  with  lia^ 
bility  as  a  partner  on  the  ground  of 
representation  of  himself  as  a  part- 
ner, it  must  be  proved  either  that 
he  has  represented  himself  as  a  part- 
ner to  the  plaintiff,  or  has  made  or 
allowed  to  be  made  such  a  public 
representation  of  himself  in  that 
character  as  to  lead  the  jury  to  con- 
clude that  the  plaintiff,  knowing  of 
that  representation,  and  believing 
the  defendant  to  be  a  partner,  gave 
him  credit  under  that  belief.  Ford 
V.  Whitmarsh,  Hurlst.  &  Walm.  53. 
This  rule,  in  spite  of  the  remark  in 
Young  V,  Axtell,  cited  2  H.  Bl.  242, 
seems  now  well  settled.  Dickinson 
V.   Valpy,    10  B.  &  C.   128,   140; 


Wood  17.  Duke  of  Argyll,  6  M.  &  G. 
928,  932;   Lake  v.  Duke  of  Argyll, 
6  Q.  B.  477;   Shott  v.  Strealfield,  1 
M.  &  Rob.  8;  Baird  r.  Planque,  1 
Post.  &  Finl.  344;   Fitch  v.  Har- 
rington,  13   Gray,   468;    Wood  r. 
Pennell,  51  Me.  52;  Irvin  v.  Conk- 
lin,  30  Barb.  64;  Bowie  v.  Maddox, 
29  Ga.  285.]     {See  Lind.  on  P.  4th 
ed.  47-54;  Smith's  Merc.  Law,  8th 
ed.  23,  note  (s) ;  1  Sm.  Lead.  Cas. 
7th  Am.  ed.  1306.    For  some  of  the 
later  cases  upon  this  subject,  see 
Edmundson  v.  Thompson,  2  F.  &  F. 
564;  8  Jurist,  n.  s.  Ex.  235;  Camp- 
bell V.  Hastings,  20  Ark.  512;  Bnig- 
man    v,    McGuire,    32    Ark.    733 
Hendrick    v.  Gunn,  35   Ga.  234 
Tumlin  v.  Goldsmith,  40  Ga.  221 
Bamett  Line  of  Steamers  v.  Black* 
mar,    53    Ga.   98;    Carroichael   v. 
Greer,  55  Ga.  116;  Ellis  v.  Bron- 
son,  40  111.  455;    Wheeler  v.  Mc- 
Eldowney,   60    HI.   358;    Poole    v. 
Fisher,  62  111.  181 ;  Hefner  v,  Pabn- 
er,  67  HI.  161;  Pahlman  v,  Taylor, 
75  HI.  629 ;   Maxwell  t^.  Gibbs,  82 
Iowa,  32;  Peck  v.  Lusk,  38  Iowa 
93;  Ditts  v»  Lonsdale,  49  Ind.  521 
Dailey    v.    Coons,    64    Ind.     545 
Dodd  V.  Bishop,  30  La.  Ann.  1178 
Walrath  v,  Viley,   2  Bush  (Ky.) 
478 ;   Thomas  v.  Green,  30  Md.  1 
Matteson   v    Nathanson,  38  Mich 
377 ;  Rittenhouse  v,  Leigh,  57  Miss 
697;  Gates  v.  Watson,  54  Mo.  585 
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known  partner  should  silently  withdraw  from  the  partner- 
ship, without  giving  any  notice  thereof,  he  would  still  remain 
liable  to  persons  who  should  continue  to  deal  with  it  upon 
the  faith  and  confidence  that  he  still  remained  a  partner  ;  for 
his  silence,  under  such  circumstances,  would  be  equivalent  to 
an  affirmation  of  a  continuing  partnership.'  But  this  subject 
will  naturally  occur  in  other  connections  in  a  subsequent  part 
of  these  Commentaries,  and  needs  not  here  be  further  dwelt 
upon.^ 

§  66.  (5)  Loans  and  Annuities.  In  the  next  place  as  to  the 
class  of  cases  where  one  of  the  parties  is  to  receive  an  annuity 
out  of  the  profits,  or  as  a  part  thereof.  And  here  it  may  be 
generally  stated  that  a  person  who  lends  money  to  a  firm, 
and  is  to  receive  therefor  a  fixed  interest  (whether  usurious 
or  otherwise  is  not  material),  or  an  annuity,  certain  as  to 
amount  and  duration,  will  not  thereby  become,  as  to  third 
persons,  a  partner  in  the  firm ;  for,  in  such  a  case,  there  is  no 
mutuality  of  profit  with  the  firm,  and  no  general  participa- 
tion in  the  casual  and  indefinite  profits,  which,  as  we  have 
seen,  constitutes  one  of  the  ingredients  of  partnership.^  Cases 
of  this  kind  often  occur  upon  the  retirement  of  a  pai'tner, 
leaving  money  or  funds  in  the  hands  of  the  firm,  and  upon 

Lucas  V,  Cole,  57  MoM43;  Dowze-  Poillon  t;.  Secor,  61  N.  Y.  456,  the 

lot  9.  Rawlings,  58'Mck  75;  Gauss  principle  laid  down  in  the  remark 

V.    Hobbs,    18    Kan.    500;    Dob-  c^  the  court  in  Young  v.  Axtell, 

son  V.   Chambers,  78  N.  C.   834;  «ti;7r^,  seems  to  have  been  followed. 

Speer  v.  Bishop,  24  Ohio  St.  508;  One  who  permits  himself  to  be  held 

Barrows  t*.  Downs,  9  R.  1. 446;  Beall  out  as  a  partner  may  be  made  bank- 

V.  Lowndes,  4  S.  C   258;  Smith  v.  rupt  as  a  member  of  the  firm  at  the 

Hill,  45  Yt.  00 ;  Vibbard  v.  Roder-  suit  of  creditors.    Re  Krueger,  2 

ick,  51  Barb.  616;  Styles  v.  Meyer,  Lowell,  66.} 

64  Barb.  77 ;  McCarthy   v.  Nash,         *  Coll.  on  P.  B.  3,  c.  8,  §  8,  pp. 

14  Minn.  127;  Peck  v,  Lovett,  41  868-376,  2d  ed.;   Grodfrey  v.  Turn- 

Cal.    521;    Cushing    v.   Smith,  43  bull,  1  Esp.  371 ;  Whitman  o.  Leon- 

Tex.   261;   Thurston  v,  Horton,  16  ard,  3  Pick.  177;  Griswold  v.  Wad- 

Gi*ay,  274;    Rice    r.   Barrett,   116  dington,   15  Johns.   57;  Parkin  o. 

Mass.  312;  In  re  Warren,  2  Ware,  Carruthers,  3  £sp.  248;  Stables  v. 

322;   In  re  Krueger,  2  Lowell,  66;  Eley,  1  Car.  &  P.  614;  Graham  v. 

In  re  Jewett,  7  Bias.  328;  s.  c.  15  Hope,  1  Peake,  154. 
N.  B.  R.  126.     See  also  Cornelius         ^  [See  post,  §§  158-163.] 
V.  Harrison,  2  F.  &  F.  758 ;   Lough         *  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  26, 

V.  Thornton,  17  Minn.  253;  Hub-  2ded. 
bard  9.  Matthews,  54  N.  Y.  43.    In 
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the  decease  of  a  partner,  who  bequeathes  an  annuity  to  his 
widow  out  of  the  profits ;  and  in  neither  case  will  the  retiring 
partner,  or  the  widow,  be  held  a  partner  as  to  third  persons, 
as  he  or  she  certainly  is  not,  as  to  the  partners  themselves.^ 
It  is  true  that  it  may  be  said  that  the  re  tiling  partner  or 
widow  has,  in  a  certain  sense,  an  interest  in  the  profits.  But 
the  same  suggestion  may  be  made  as  to  creditors  of  the  firm. 
If  any  one  advances  or  lends  money  to  a  trader,  it  is  only  lent 
on  his  general  personal  security.  It  is  no  specific  lien  upon 
the  profits  in  the  trade  ;  and  yet  the  lender  is  generally  inter- 
ested in  those  profits.  He  relies  on  them  for  repayment.  And 
there  is  no  diflference,  whether  money  be  lent  de  novo^  or  be 
left  behind  in  tlie  trade  by  a  retiring  partner ;  or,  whether  the 
terms  of  the  loan  be  kind,  or  be  harsh.^ 

67.  Te%t  of  Liability  in  such  Oases.  The  true  criterion,  by 
which  we  are  to  distinguish  cases  of  this  kind  from  cases  in 
which  there  is  a  partnership  as  to  third  persons,  is  to  ascer- 
tain whether  the  retiring  partner  or  lender  or  annuitant  is  to 
receive  a  share  of  the  profits,  as  profits,  or  whether  the  profits 
are  relied  on  only  as  a  fund  of  payment ;  or,  in  other  words, 
whether  the  profit  or  premium  or  annuity  is  certain  and  de- 
fined, or  is  casual,  indefinite,  and  depending  on  the  accidents 
of  trade.  In  the  former  case  it  is  a  loan;  in  the  latter,  a 
partnership.  The  hazard  of  profit  or  loss  is  not  equal  and 
reciprocal,  if  the  retiring  partner  or  lender  or  annuitant  can 
receive  a  limited  sum  only  for  the  profits  of  the  loan  or  other 
fund;  and  therefore  the  law  will  not. deem  him  or  her  a  part- 
ner, since  there  is  an  utter  want  of  mutuality  of  right  and 
interest  in  the  profit.^ 


1  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp. 
2i\  27,  2d  ed.;  Grace  i;.  Smith,  2 
W.  Bl.  998, 1000;  Waugh  v.  Carver, 
2  H.  Bl.  235,  246. 

s  Grace  v.  Smith,  2  W.  Bl.  998, 
1000. 

•  Grace  v.  Smith,  2  W.  Bl.  998, 
1000;  Waugh  v.  Cai-ver,  2  H.  Bl. 
235,  247.  [In  McDonald  v.  MU- 
laudon,  5  La.  403;  Sheridan  i;. 
Medara,  2  Stockt.  469;  Pierson 
o.   Steinmyer,   4   Rich.    309;   and 


Wood  V.  Vallette,  7  Ohio  St.  172, 
persons  who  had  lent  money  for  a 
share  in  the  profits  were  held  liable 
as  partners.  In  the  first  two  cases 
the  contracts,  unless  they  were  con- 
tracts for  partnership,  were  usurious ; 
see  note  injra.  In  the  last  case,  the 
one  who  advanced  the  money  also 
furnished  services,  and  the  contract 
is  said  by  the  court  to  be  not  a  con- 
tract of  loan,  but  of  actual  part- 
nership.   In  Pierson  v,  Steinmyer, 
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§  68.  Illustrative  Cases.  There  may  be,  and  indeed  some- 
times is,  great  nicety  in  the  application  of  the  doctnne ;  but, 
nevertheless,  the  distinction  itself  is  ordinarily  clear  and  satis- 
factory. Thus,  if  a  person  is  to  receive  an  annuity  in  lieu  of 
profits,  he  will  not  be  held  to  be  a  partner  as  to  third  persons ; 
because  such  words  negative  the  presumption  that  the  an-, 
nuity  is  to  be  paid  out  of  the  profits ;  since  it  is  not  to  vary 
in  its  amount  with  the  profits,  nor  to  depend,  as  to  its  dura- 
tion, on  the  term  or  continuance  of  the  partnership.^  But  if 
he  is  to  receive  a  certain  percentage  on  the  profits,  or  on  the 
amount  of  the  business  done,  he  will  clearly  be,  as  to  third 
persons,  a  partner,  since  the  amount  to  be  received  would 
rise  and  fall  with  the  amount  of  the  profits  or  business.^  So, 
it  has  been  said,  if  a  retiring  partner  is  entitled  to  receive 
a  certain  interest  on  the  funds  which  he  leaves  in  the  part- 
nership, and  also  a  fixed  annuity  for  a  certain  number  of 
years,  if  the  partner  shall  so  long  live,  in  lieu  of  the  profits  of 
the  trade,  with  a  right  to  inspect  the  books  of  the  partner- 
ship, he  will  be  deemed  a  partner ;  for,  taking  the  whole 
transaction  together,  it  is  apparent  that  he  is  to  be  paid  out 
of  the  profits.* 

p.  319,  the  coart  recognized  the  dift-  Pooley  ».  Driver,  6  Ch.  D.  458; 
tinction  between  participation  in  the  Holme  v.  Hammond,  L.  R.  7  Ex. 
profits  as  profits,  and  the  receiving  218;  Hartt;.  Kelley,83  Peun.  St.  286; 
of  a  sum  proportionable  to  the  prof-  Lord  v,  Procter,  7  Phila.  630;  Wall  c. 
its  in  cases  of  agency,  but  they  re-  Balcom,  9  Gray,  92;  and  ante^  §§  43, 
fused  to  apply  the  distinction  in  the  49,  post^  §  70,  and  notes.  But  see 
case  of  a  loan.  O'Xeall,  J.,  dis-  Leggett  r.  Hyde,  58  N.  Y.  272 ;  Eager 
sented.]  |ln  the  following  cases  r.  Crawford,  76  N.  Y.  97;  Haas  v. 
sharing  the  profits  as  compensation  Roat,  16  Hun,  526;  Parker  n.  Can- 
for  the  use  of  money  lent  has  been  field,  37  Conn.  250,  contra.  Sharing 
held  not  to  create  a  liability  as  a  profits  as  security  for  money  ad- 
partner.  Exparte  Tennant,  6  Ch.  D.  vanoed  does  not  create  a  liability  as 
303;  Moll  wo,  March,  &  Co.  v.  Court  a  partner.  Kelly  v.  Scotto,  49  L.  J. 
of  Wards,  L.  R.  4  P.  C.  419;  Meyer  N.  8.  Ch.  383;  42  L.  T.  n.  s.  827.} 
17.  Schacher,  38  L.  T.  (n.  s.)  97;  *  Coll.  on  P.  B.  1,  c.  I,  §  1,  pp. 
Gibson  v.  Stone,  43  Barb.  285;  27,  28, 2d  ed. 
Williams  r.  Soutter,  7  Iowa,  435;  «  Young  w.  Axtell,  cited  2  H.  Bl. 
Niehoff  0,  Dudley,  40  111.  406 ;  Smith  242 ;  Waugh  v.  Carver,  2  H.  Bl.  236, 
V,  Vanderburg,  46  111.  34;  Smith  v.  246,  247;  [Buckner  v.  Lee,  8  Ga. 
Knight,   71    lU.    148;    Harvey    v.  285,288]. 

Childs,28  0hioSt.319;  Richardson         »  Bloxham  v.  Pell,  cited  2  W. 

v.  Hughitt,  76  N.  Y.  55.    See  also  BL  999;  CoU.  on  P.  B.  I  c.  1,  §  1, 
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§  69.  Same  Subject,  It  is  upon  a  similar  ground  that,  where 
a  person  is  to  receive  an  annuity  of  a  fixed  sum  out  of  the  prof- 
its of  a  trade  or  business,  he  is  held  to  be  a  partner  as  to 
third  persons ;  for  in  such  a  case  the  annuity  will  be  payable 
out  of  the  net  profits,  and  will  rise  and  fall  according  to  the 
profits,  if  there  be  not  enough  profits  to  pay  the  annuity ; 
and  there  will  also  be  a  lien  on  the  profits  therefor.^  In 
short,  in  all  cases  of  this  kind,  the  real  question  to  be  solved 
is  whether  the  party  is  in  effect  to  participate  in  the  rise  or 
fall  of  the  profits,  and  has  an  interest  in  the  profits,  as  such  ; 
or  whether  he  only  looks  to  profits  as  a  fund  for  payment  of 
the  annuity,  but  not  exclusively  to  that  fund.     In  the  former 

p.  28,  2d  ed. ;  Id.  §  2,  p.  54.  —This  Bing.  469;  Young  r.  Axtell,  cited  2 
case  seems  to  stand  upon  the  utmost  H.  Bl.  242;  Ho]y]aud  v.  De  Mendez, 
verge  of  the  law,  even  if  it  he  at  all  3  Mer.  184;  Watson  on  P.  c.  1,  pp. 
maintainahle.  It  differs  from  Grace  11,  12,  2d  ed.  [In  Grace  v.  Smith, 
V,  Smith,  2  W.  Bl.  998,  principally  2  W.  Bl.  998,  the  judgment  in  which 
in  the  circumstance  that  the  annuity  '^has  always  heen  regarded  as  the 
was  determinable  upon  the  contin-  great  authority  for  the  proposition, 
gency  of  the  death  of  the  partner,  and  that  a  person  who  shares  profits  shall 
Uiere  was  a  right  to  inspect  the  be  liable  to  third  parties  as  if  he 
books.  But  as  the  interest  was  were  in  fact  a  partner,"  the  (/ecmon 
fixed,  and  the  annuity  for  a  deter-  was  that  an  annuitant  was  not, 
minate  term,  although  liable  to  be  under  the  circumstances,  liable  as  a 
defeated  by  the  happening  of  the  partner.  Mr.  Justice  Lindley  re- 
contingency  of  the  death  of  the  gards  the  cases  of  Gilpin  v.  Ender- 
,  party,  it  does  not  seem  easy  to  see  bey,  5  B.  &  Aid.  954,  and  Fereday 
how  either  the  interest  or  the  annuity  v,  Hordern,  Jac.  144  as  decisions  on 
can  be  properly  treated  as  a  payment  the  law  of  usury  rather  than  on  the 
to  be  made  exclusively  out  of  the  law  of  partnership,  and  the  case  of 
profits.  The  right  to  inspect  the  Bloxham  v.  Pell,  2  W.  Bl.  999,  as 
books  may  seem  more  strongly  to  resting  on  the  reason  given  by  Lord 
indicate  a  partnership;  but  ought  it  Mansfield  that  **  it  shall  not  lie  in 
to  be  decisive  ?  See  Gow  on  P.  c.  the  defendant  Peirs  mouth  to  say  it 
1,  pp.  21.  22,  3d  ed. ;  Gary  on  P.  pp.  is  usury  and  not  a  partnership,"  and 
8,  14,  171.  Certainly  an  annuity  of  on  the  maxim  Quum  quod  ago  non 
a  fixed  sum,  determinable  on  the  valet  lU  agam,  valeat  quantum  valere 
death  of  the  annuitant  or  of  the  potest.  jLind.  on  P.  4th  ed.  22,  35.  ( 
partner,  cannot,  per  «c,  be  treated  as  See  Ex  parte  Briggs,  3  Deac.  &  Ch. 
creating  a  partnership  as  to  third  367;  ante,  §§49,  note.] 
persons,  when  payable  in  lieu  of  the  ^  Bond  r.  Pittard,  3  M.  &  W. 
profits  of  the  trade;  for  there  is  no  357,  361;  In  re  Colbeck,  Buck.  48; 
mutuality  in  the  profits,  and  no  Ex  parte  Chuck,  8  Bing.  469;  Ex 
sharing  of  profit  and  loss;  as  it  is  parte  Hamper,  17  Yes.  403,  412; 
not  made  payable  t)ut  of  the  profits  ante,  §§  66,  67. 
exclusively.    See  Ex  parte  Chuck,  8 
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case  be  is  a  partner ;  in  the  latter  he  is  not.  Questions  of 
this  sort  also  sometimes  arise  in  cases  where  a  simulated  part- 
nership is  resorted  to,  in  order  to  disguise  a  loan  upon  usuri- 
ous interest ;  and  then  the  court  will  look  astutely  to  the  real 
nature  ot  the  transaction.  It  may  be  clearly  a  case  of  usury 
between  the  parties,  which  will  create  no  legal  partnership  as 
between  themselves,  although  they  may  as  clearly  be  liable 
as  partners  to  third  persons.^ 

§  70.  Tru8tee%  and  JSxeeutors  as  Partners.  We  may  con- 
clude this  part  of  our .  subject  with  the  remark  that  per- 
sons may  not  only  be  partners  as  to  third  persons,  but 
also  inter  sese^  where  they  are  not  interested  personally, 
but  are  concerned  in  an  official  capacity  only  in  the  partner- 
ship, for  the  use  and  benefit  of  others.  Thus,  where  a  trus- 
tee for  third  persons  is  concerned  in  a  partnership,  but  derives 
no  profit  personally  therefrom,  or  an  executor  or  administra- 
tor is,  in  pursuance  of  partnership  articles,  admitted  into  the 
partnei'ship  after  the  death  of  a  deceased  partner,  he  will  be 
deemed  to  all  intents  and  purposes,  as  to  the  other  partners, 
as  well  as  to  third  persons,  a  partner.^    But  if  a  person  is  not' 

^  Gilpin  V.  Enderbey,  5  B.  &  Aid.  sub  nom,  Wheatcrof  t  v.  Hickman, 

954;  Morse  v.  Wilson,  4  T.  R.  853;  9  C.  B.  N.  8.  47,  reversing  Hickman 

Coll.  on  P.  B.  1  c.  1,  §  1,  pp.  38-41,  ».  Cox,  in  the  Exchequer  Chamber, 

2d  ed.     See  also  Poth.  de  Soc.  n.  3  C.  B.  N.  s.  523,  ^hich  aflirmed 

22-27;    [Sheridan    v,    Medara,    2  the  judgment  of  the  Court  of  Com- 

Stockt.  469].  mon  Pleas  in  the  same  case,  18  C. 

«  Gow  on  P.  c.  1,  §  1,  p.  16,  3d  B.  617.     See  Re  Stanton  Iron  Co., 

ed.;  Wightman  ».  Townroe,  1  M.  &  21  Beav.  164;  Owen  v.  Body.  5  Ad. 

S.  412;  Ex  parte  Garland,  10  Ves.  &  E.  28;  M' Alpine  v.  Mangnall,  3 

110;  Barker  v.  Parker,  1  T.  R.  287,  C.  B.  496;  Janes  v.  Whitbread,  11 

295;  Coll.  on  P.  B.  3,  c.  3,  §  4,  pp.  C.   B.   406;    BuUen  v.    Sharp,   L. 

427,  428,  2d  ed.;  Owen  v.  Body,  5  R.  1   C.  P.  86;   ante^  §   49,  note; 

Ad.  &  E.  28.     [But  see  Gibson  o.  Conkling  r.  Washington  University, 

Stevens,  7  N.  H.  352.     If  a  debtor  2  Md.  Ch.  497 ;  Drake  ».  Ramey,  3 

assigns  his  property  to  trustees  for  Rich.   87;   Brundred  v.   Muzzy,   1 

the  benefit  of  creditors,  with  power  Dutch.   268.]      {The  execution  of 

in  the  trustees  to  carry  on  the  busi-  articles  of  partnership  by  an  execu- 

ness,  and  divide    the    net    profits  tor  or  trustee,  in  order  to  carry  out 

among  the  creditors  in  proportion  to  the  directions  contained  in  a  will, 

their  debts,  the  creditors  becoming  does  not  in  itself,  without  more, 

parties  to  the  deed  are  not  liable  as  make  such  executor  or  trustee  liable 

partners  for  debts  contracted  by  the  as  a  partner  to  third  persons.   Owens 

trustees  in  carrying  on  the  business,  v.  Mackall,  33  Md.  382. } 
Cox  0.  Hickman,  8  H.  L.  C.  268,  s.  c. 
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in  the  fiim,  and  has  no  control  or  authority  or  interest,  either 
in  the  capital  stock  or  in  the  profits  thereof,^  and  his  ct^tui  que 
trud  is  the  party  in  interest  (whether  he  be  infant  or  an 
adult),  the  mere  reservation  to  such  person  of  a  right  to  an 
accooDt  of  the  profits,  and  that  the  partnership  shall  be  gov- 
erned bj  his  advice,  will  not,  it  should  seem,  constitute  him 
a  partner  in  any  respect  whatsoever.    Thus,  where  it  ap- 
peared that  a  father,  on  the  formation  of  a  partnership,  in- 
vested a  sum  of  money  in  the  partnership  firm  on  behalf  of 
his  son,  who  was  a  minor ;  and  it  was  stipulated  that  the 
other  partners  should  account  with  the  father,  as  the  trustee 
of  his  son,  for  one  thii*d  profit  of  his  son's  capital,  or  any  loss 
that  might  accrue,  and  should  be  governed  and  directed  by 
his  advice  in  all  matters  relative  to  the  business ;  it  was  de- 
termined that  this  did  not  constitute  the  father  a  partner,  the 
jury  having  found  that  the  moqey  was  not  invested  by  him 
for  his  own  benefit,  and  that  he  had  not  reserved  to  himself 
the  power  of  drawing  out  the  principal  or  profits,  as  trustee 
for  his  8011.^ 


9 

*  [See  Price  v.  Groom,  2  Exch. 
542.] 

>  Barklie  v.  Scott,  1  Huds.  &  Br. 
83,  cited  Gow  on  P.  Suppl.  London, 
1841,  c.  1,  §l,p.  1. 

ISub-partnership,  If  several  per- 
sons are  partners,  and  one  of  them 
agrees  to  share  profits  with  a 
stranger,  this  does  not  make  the 
stranger  a  partner  in  the  principal 
firm.  Ex  parte  Bari-ow,  2  Rose, 
252;  Bray  p.  Fromont,  6  Madd.  5; 
8  Ross,  Lead.  Cas.  697.  jLind.  on 
P.  4th  ed.  54 ;  Coll.  on  P.  6th  Am. 
ed.  §  27,  p.  44. 1  See  Drake  v. 
Ramey,  3  Rich.  37;  |Cassels  v. 
Stewart,  6  App.  Cas.  641. 

Whether  a  sub-partner  is  liable 
to  third  persons  for  the  debts  of  the 
principal  firm  is  not  clearly  .settled. 
Mr.  Collyer  and  Mr.  Justice  Lind- 
]ey  are  of  opinion  that  a  sub-partner 
is  not  so  liable:  {Coll.  on  P.  6th  Am. 
ed.  §  27,  p.  45;  Lind.  on  P.  4th  ed. 
55 { ;  and  it  is  so  held  in  Reynolds  v. 


Hicks,  19  Ind.  113.  In  Fitch  v. 
Harrington,  13  Gray,  408,  A.  and 
B.  were  members  of  a  firm,  and  an 
action  was  brought  against  A.,  B., 
and  C.  for  a  partnership  debt;  it 
was  alleged  that  C.  shared  profits 
with  B.,  and  was  liable  as  a  partner. 
The  jury  was  instructed  that  **if 
there  was  a  8ub-partnei*ship  between 
B.  and  C,  by  which  C.  was  to  share 
in  the  profits  of  tlie  firm,  to  which 
profits  B.  was  entitled,  this  alone 
would  not  make  C  liable  for  the 
debts  of  the  firm.**  The  jury  re- 
turned a  verdict  in  faror  of  C,  and 
the  plaintiff  excepted.  The  excep- 
tions were  sustained  on  the  ground 
that  this  instruction,  ** given,  as  it 
was,  without  any  explanation,  may 
have  misled  the  jury.'*  The  court 
say:  *'An  agreement  between  one 
copai-tner  and  a  third  person,  that 
he  shall  participate  in  the  profits  of 
the  firm,  as  profits,  renders  him  lia- 
ble, as  a  partner,  to  tlie  creditors  of 
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the  firm,  althoagh,  as  between  him- 
self and  the  members  of  the  firm,  he 
is  not  their  copartner ;  but  if  such 
third  person,  by  his  agreement  with 
one  member  of  the  firm,  is  to  re- 
ceire  compensation  for  his  labor, 
services,  &c.,  in  proportion  to  the 
profits  of  the  business  of  the  firm, 
without  having  any  specific  lien  on 
the  profits,  to  the  exclusion  of  other 
creditors,  he  is  not  liable  for  the 
debts  of  the  firm."  But  can  a  part- 
ner give  a  stranger  a  specific  lien  on 
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the  profits  of  the  partnership  to  the 
exclusion  of  other  creditors  ?  In  Sir 
Charles  Raymond's  Case,  as  cited 
by  Lord  Eldou  in  Ex  parte.  Barrow, 
2  Rose,  252,  256,  it  was  held  that 
a  sub-partner  **had  no  demand 
against  it  [the  partnership],  had  no 
account  in  it,  and  that  he  must  be 
satisfied  with  a  share  of  the  profits 
arising  and  gioen  "  to  the  sub-part- 
ner with  whom  he  had  entered  into 
the  sub-partnership.  And  see  arUty 
§  49,  note.] 
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CHAPTER  V. 

PABTNEBSHIP  —  DIFFEBENT  SOBTS  OF. 

§  71.  Preliminary.  Having  thus  ascertained  the  true  nature 
of  the  contract  of  partnership  ;  the  persons  who  are  in 
law  capable  of  being  partners,  or  not ;  and  what  will  consti- 
tute a  partnership  inter  sese^  and  what  merely  as  to  third  per- 
sons ;  we  may  now  proceed  to  other  considerations  touching 
the  subject,  which  seem  necessary  to  be  adverted  to,  as  pre- 
liminaries to  the  more  full  discussion  of  the  rights,  duties, 
interests,  powers,  and  responsibilities  of  partners,  as  well  inter 
sese  as  in  respect  to  third  persons. 

§  72.  Universal  Partnerships.  Partnerships,  then,  at  the 
common  law,  may,  in  respect  to  their  character  and  extent,  be 
divided  into  three  classes:  universal  partnerships,  general 
partnerships,  and  limited  or  special  partnerships.  By  univer- 
sal partnerships  we  are  to  understand  those  where  the  parties 
agree  to  bring  into  the  firm  all  their  property,  real,  personal, 
and  mixed,  and  to  employ  all  their  skill,  labor,  services,  and 
diligence  in  trade  or  business,  for  their  common  and  mutual 
benefit,  so  that  there  is  an  entire  communion  of  interest  be- 
tween them.  Such  contracts  are  within  the  scope  of  the 
common  law;  but  they  are  of  very  rare  existence.^ 

^  [Lyman  v,  Lyman,  2  Paine,  11 ;  difficulty.    Partnerships  are  osnally 

Bice  p.  Barnard,  20  Vt.  470.  —  In  divided  into  two  sorts,  general  and 

this  case  the  partnership  was  said  to  limited.    The  former  is  where  the 

be,  "  not  strictly  a  partnership,  but  parties  are  partners  in  all  their  oom- 

rather  a  universal  hotchpot  of  all  mercial  business;  the  latter,  where 

the  property  and  liahilities,  present  it  is  limited  to  some  one  or  more 

and  prospective,  of  both  the  persons  branches,  and  does  not  include  all 

concerned.'*]     In  U.  S.  Bank  v.  the  business  of  the  partners.   There 

Binney,  5  Mason,  176, 183,  the  court  is,  probably,  no  such  thing  as  a  uni- 

said:   <*  In  respect  to  the  general  versal  partnership,  if,  by  the  terms, 

law  regulating  partnerships,  there  we  are  to  understand,  that  every 

does  not  seem  any  real  dispute  or  thing  done,  bought,  or  sold  is  to  be 
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§  73.  Roman  Law.  The  Roman  law  fully  recognized  the 
same  classification,  ''  Societates  contrahuntur,  sive  univer- 
sorum  bonorum,  sive  negotiationis  aliciijus,  sive  vectigalis, 
sive  etiam  rei  unius."  ^  And  in  neither  case  was  it  necessary 
that  the  parties  should  contribute  in  equal  proportions. 
*^  Societas  autem  coiri  potest,  et  valet  etiam  inter  eos,  qui  non 
sunt  aequis  facultalibus,  cum  plerumque  pauperior  opera  sup- 
pleat,  quantum  ei  per  comparatiouem  patrimonii  deest."  ^  In 
that  law  universal  partnerships  were  distinguished  into  two 
sorts :  first,  those  which  were  of  all  the  property  of  the  par- 
ties, present  and  future  ( Universorum  bonorum  •) ;  and  sec- 
ondly, those  which  extend  only  to  all  the  gains,  earnings,  and 
profits  of  all  the  business  done  by  them.  (^Universorum^ 
quce  ex  qucestu  veniuntS)  The  former  sort  was  never 
deemed  to  be  intended,  unless  it  was  explicitly  stipulated ; 
the  latter  was  ordinarily  presumed  from  the  mere  formation 
of  a  partnership.*  "  In  societate  omnium  bonorum  omnes  res, 
quse  coeuntium  sunt,  continue  communicantur.®  Coiri  socie- 
tatem  et  simpliciter  licet.  Et  si  non  fuerit  distinctum,  vide- 
tur  coita  esse  universorum,  quae  ex  qusBstu  veniunt ;  hoc  est, 
si  quod  lucrum  ex  emptione,  venditione,  locatione,  conduc- 
tione  descendit.^  QusDstus  enim  intelligitur,  qui  ex  opera 
cujusque  descendit.^  Sed  et  si  adjiciatur,  ut  et  qusestus  et 
lucri  socii  sint,  vernm  est,  non  ad  aliud  lucrum,  quam  quod 
ex  quaestu  venit,  hanc  quoque  adjectionem  pertinere."  * 

§  74.  General  Partnerships.  General  partnerships  are 
properly  such  where  the  parties  carry  on  all  their  trade  and 


deemed  on  paftnership  account. 
Most  men  own  some  real  or  personal 
estate,  which  they  manage  exclus- 
ively for  themselves.'' 

1  D.  17,  2,  6;  Poth.  Pand.  17, 2, 
n.  11 ;  Inst.  3,  26. 

«  D.  17,  2,  5;  Poth.  Pand.  17,  2, 
n.  12. 

«  Poth.  de  Soc.  n.  28,  20,  43;  D. 
17,  2,  6-12;  Poth.  Pand.  17,  2.  n. 
13-18;  Domat,  1,  8,  8,  art.  1,  4. 

^  Poth.  de  Soc.  n.  43;  Domat,  1, 
8,  8,  art.  2;  1  Voet,  ad  Pand.  17,  2, 

112 


n.  4,  p.  749;  Yinn.  ad  Inst.  3,  26, 
Intr. 

*  Poth.  de  Soc.  n.  29,  43;  Domat, 

1,  8,  8,  art.  2,  3;  Poth.  Pand.  17, 

2,  n.  20,  21. 

•  D.  17,  2,  1 ;  Poth.  Pand.  17, 2, 
n.  13. 

'  D.  17,  2,  7 ;  Poth.  Pand.  17,  2, 
n.  20;  Poth.  de  Soc.  n.  29,  43. 

«  D.  17,  2,  8;  Poth.  Pand.  17,2, 
n.  20. 

»  D.  17,  2,  13;  Poth.  Pand.  17, 
2,  n.  20;  Domat,  1,  8,  3,  art.  2,  3; 
Poth.  de  Soc.  n.  43-45. 
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business,  whatever  it  may  be,  for  the  joint  benefit  and  profit 
of  all  the  parties  concerned,  whether  the  capital  stock  be 
limited  or  not,  or  the  contributions  thereto  be  equal  or  un- 
equal.* But  where  the  parties  are  engaged  in  one  branch  of 
trade  or  business  only,  the  same  appellation  is  ordinarily  ap- 
plied to  it.  Thus,  if  two  merchants  are  engaged  in  mercan- 
tile commerce  and  business  on  joint  account,  and  also  in 
manufacturing  and  other  business  solely  on  joint  account,  it 
is  properly  a  general  partnership.  But  if  the  same  merchants 
carry  on  no  other  business  than  that  of  commerce  on  joint 
account,  they  would  be  usually  spoken  of  as  engaged  in  a 
general  partnership.  The  former  case  approaches  very  nearly 
to  that  of  a  general  partnership  in  the  Roman  law,  universo- 
rum^  quce  ex  qucestu  veniunt?  The  latter  would  be  distin- 
guished by  the  Roman  law  as  a  particular  partnership, 
neffotiationis  alicujus.  The  like  distinctions  prevail  in  the 
foreign  law.' 

§  75.  Special  Partnerships.  Special  partnerships,  in  the 
sense  of  the  common  law,  are  those  which  are  formed  for  a 
special  or  particular  branch  of  business,  as  contradistinguished 
from  the  general  business  or  employment  of  the  parties,  or  of 
one  of  them.*  They  are  more  commonly  called  limited  part- 
nerships, when  they  extend  to  a  single  transaction  or  adven- 
ture only ;  such  as  the  purchase  and  sale,  on  joint  account,  of 
a  particular  parcel  of  goods,  or  the  undertaking  of  a  voyage 
or  adventure  to  foreign  parts  upon  joint  account,*  But  the 
appellation  may  be  applied  indiflerently,  and  without  dis- 
crimination, to  both  classes  of  cases.     They  therefore  fall 

1  Willett    V.    Chambers,   Cowp.  n.  1836-1842;  Civil  Code  of  Louisi- 

814,  816;  2  Bell,  Comm.  B.  7,  c.  2,  ana,  art.  2795-2805. 
p.  621,  5th  ed.  -*  Willett   v.   Chambers,   Cowp. 

«  Ante,  §  73,  Poth.  de  See.  n.  814,  816;  2  Bell,  Comm.  B.  7,  c.  2, 

43.  p.  621,   5th  ed.;   [In  re  Warren, 

«  Ante,  §73,  Poth.  de  See.  n.  54,  Daveis,  320,  823];  js.  c.  2  Ware, 

55;  J)omat,  1,  8,  3,  art.  1;  Wats.  822.     See  Hoskinson  v.  Eliot,  62 

on  P.  c.  1,  p.  1,  2d  ed.;  2  Bell,  Penn.  St.  393;  Bigelow  v.  Elliot,  1 

Comm.  B.  7,  c.  2,  p.  621,  5th  ed.;  1  Cliff.  28|. 

Voet,  ad  Pand.  17,  2,  n.  5,  p.  750;        «  [Partnerships  in  cammanditk,  as 

Yinn.  ad  Inst.  8,  26,  Intr. ;  8  Kent,  established  by  the  laws  of  the  sev- 

80,  note  (a) ;  Civil  Code  of  France,  eral  States,  are  often  called  limited 

partnerships.    See  post,  §  78.] 

8  118 


§  77  PARTNEESHIP.  [CHAP.  V. 

within  the  denomination  of  the  Roman  law,  Societal  sive  ne- 
ffotiationis  alicujusy  sive  vectigalis^  aive  etiam  rei  unius,^ 

§  76.  Private  Partnerships  and  Ptiblic  Companies,  At  the 
common  law,  partnerships  are  also  sometimes  divided  into 
other  kinds.  (1)  Private  partnerships,  which  are  composed 
of  two  or  more  partners  for  some  merely  private  undertaking, 
trade,  or  business ;  and  (2)  Public  companies,  where  a  lai-ge 
number  of  persons  are  concerned,  and  the  stock  is  divided 
into  a  large  number  of  shares,  the  object  of  the  undertaking 
being  of  an  important  nature,  and  often  embracing  public,  as 
well  as  private  interests  and  benefits.*  The  latter  are  also 
subdivided, (1)  into  unincorporated  companies  or  associations ; 
and  (2)  into  incorporated  companies,  fraternities  (or  guilds, 
as  they  were  anciently  called),  and  corporations  existing  under 
a  charter  of  the  crown  or  government,  and  having  special 
powers  and  rights  conferred  thereby.*  In  both  cases,  however, 
the  partnei*ship,  although  commonly  called  a  public  company 
or  association,  is  not,  in  contemplation  of  law,  more  than  a  mere 
private  partnership  ;  for  in  the  sense  of  the  law  no  company  is 
a  public  company  or  association,  whose  interests  do  not  ex- 
clusively belong  to  the  public,  and  are  not  exclusively  subject 
to  the  regulation  and  government  of  the  legislature,  or  other 
proper  public  functionaries.  Thus,  for  example,  a  college,  a, 
bank,  a  turnpike  company,  a  bridge  company,  a  manufacturing 
company,  a  company  for  mining,  or  for  foreign  trade  or  com- 
merce, whether  incorporated  or  not,  is  still  but  a  mere  private 
association.^  Whereas  a  town,  a  parish,  a  hundred,  »  board  of 
trade,  or  a  treasury  department,  created  b}"-  the  government 
for  public  purposes,  and  exclusively  regulated  thereby,  would 
be  strictly  a  public  company,  whether  incorporated  or  not. 

§  77.    Unincorporated  Companies  and  Corporations.   Unin- 
corporated companies  and  associations  differ  in  no  material 

1  Ante,  §  73;  Poth.  de  Soc.  n.  54;         *  Trustees  of  Dartmouth  College 

1  Voet,  ad  Pand.  17,  2,  n.  5,  p.  750.  v.  Woodward,  4  Wheat.  518;  Ter- 

[See  jo(wf,  S  144.]  rett  v,  Taylor,  9  Cranch,  43,  52. 

^  Wats,  on  P.  c.  1,  pp.  3, 4, 2d  ed. ;  j  As  to  the  differences  between  min- 

Coll.  on  P.  B.  5,  c.  1-3,  pp.  721-793,  ing  partnerships  and  other  partner- 

2ded.;GowonP.c.l,pp.  2-4,3ded.  ships,  see  Jones  v.  Clark,  42  Cal. 

«  WatB.onP.c.  l,pp.  3,4,2ded.;  180;  Kahn  ».   Smelting  Co.,   102 

Comyn's  Dig.  Trade,  B.  D.  U.  S.  641-1 
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respect,  as  to  their  general  powers,  rights,  duties,  interests, 
and  responsibilities,  from  mere  private  partnerships,  unless 
otherwise  expressly  provided  for  by  statute,  except  that  the 
business  thereof  is  usually  carried  on  b}'  directors,  or  trustees, 
or  other  officers,  acting  for  the  proprietors  or  shareholders ; 
and  they  usually  extend  to  some  enterprise  in  which  the 
public  have  an  ultimate  concern.^  But  incorporated  com- 
panies or  corporations  are  governed  strictly,  as  to  their  pow- 
ers, rights,  duties,  interests  and  responsibilities,  by  the  terms 
of  their  respective  charters ;  and  the  shareholders,  or  stock- 
holders, are  not  personally  or  individually  liable  in  their  pri- 
vate capacities,  unless  expressly  so  declared  by  their  charters, 
for  the  acts  or  doings  or  contracts  of  the  officers  or  mem- 
bers of  the  company  or  corporation  ;^  whereas  in  unincorpo- 
rated companies  and  associations  the  shareholders  and 
stockholders  are  personally  responsible  in  their  individual 
capacities  for  all  acts  of  the  officers  and  company  or  associa- 
tion, in  the  same  manner,  and  to  the  same  extent,  as  private 
partners  are.' 

§  78.  French  Law.  In  the  French  law,  partnerships  are 
distinguished  into  three  sorts.  (1)  Partnerships  under  a 
collective  name,  that  is,  where  the  trade  or  business  of  the 
partnership  is  carried  on  under  a  particular  social  name  or 
firm,  containing  the  names  of  some  or  of  all  of  the  partners.^ 
(2)  Partnerships  in  commandite  or  in  cammendam^  that  is, 
limited  partnerships,  where  the  contract  is  between  one  or 
more  pei^ons,  who  are  general  partners,  and  jointly  and  sever- 
ally responsible,  and  one  or  more  other  persons,  who  merely 
furnish  a  particular  fund  or  capital  stock,  and  thence  are 

1  Wats,  on  P.  c.  1,  pp.  3,  4,  2d  law  and  by  statute,  as  well  as  of 

ed. ;  Coll.  on  P.  B.  5,  c.  1,  §  4,  mining  companies.     See  also  2  Bell, 

pp.  764-771,  2d  ed.;  Id.  c.  1,  §  2,  Comm.  B.  7,  c.  2,  pp.  627-630,  5th 

p.  734;  2  Bell,  Comm.  B.  7,  c.  2,  ed.     {The  law  of  partnership,  in  its 

pp.  627,  628,  5th  ed.  application  to  companies  ander  the 

*  Wats,  on  P.  c.  1,  p.  4,  2d  ed.  English  Company  Acts,  is  dealt  with 

*  Wats,  on  P.  c.  1 ,  pp.  3, 4, 2d  ed. ;  most  exhaustively  in  Lind.  on  P.  4th 
Coll.  on  P.  B.  5,  c.  1,  §§  1-4;  Id.  c.  2;  ed.| 

Id.  c.  3,  pp.  721-783,  2d  ed.  —  Mr.         *  Code  of  Commerce,  art.  20,  21; 

Collyer,  in  the  chapters  above  cited,  Wats,  on  P.  c.  1,  p.  2,  2d  ed.  \  Foth. 

has  given  a  very  full  view  of  joint-  de  Soc.  n.  57. 
stock  companies,  both  at  common 
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called  commandatairej  or  commandataireSj  or  partners  in  com- 
manditS;  the  business  being  carried  on  under  the  social 
name  or  firm  of  the  general  partners  only,  composed  of  the 
names  of  the  general  or  complementary  partners,  the  partners 
in  commandite  being  liable  to  losses  only  to  the  extent  of  the 
funds  or  capital  furnished  by  them.^  (3)  Anonymous  part- 
nerships are  where  all  the  partners  are  engaged  in  the  com- 
mon trade  or  business,  but  there  is  no  social  name  or  firm, 
but  a  name  designating  the  objects  of  the  association,  and  the 
trade  or  business  is  managed  by  directors.*  They  correspond 
with  our  ordinary  joint-stock  companies,  and  other  unincor- 
porated associations.  Similar  distinctions  are  adopted  in 
many  other  foreign  countries,  and  in  the  Laws  of  Louisiana.^ 
Special  partnerships  in  commanditS  have  also  been  recently 
introduced  by  statute  into  the  jurisprudence  of  several  States 
in  the  Union.^  But  the  regulations  applicable  to  such  part- 
nerships vary  in  different  countries  and  States,  and  are  strictly 
local,  and  therefore  seem  unnecessary  to  be  brought  further 
under  examination  in  the  present  Commentaries. 

§  79.  Scottish  Law.  In  the  Scottish  law,  partnerships  are 
sometimes  divided  into  ordinary  partnerships,  acting  under  a 
social  name  or  firm,  and  joint  adventures  where  no  firm  is 
used,  and  public  companies.  But  in  truth  the  two  former 
are  generally  governed  by  the  same  rules.  And  therefore  it 
may  be  properly  said  that,  in  the  Scottish  law,  partnerships 
are  divisible  into  three  classes :  (1)  Ordinary  partnerships ; 
(2)  Joint-stock  companies ;  (3)  Public  companies.*  In  the 
former,  the  firm  constitutes  a  distinct  person  in  contempla- 
tion of  law,  capable  independently  of  maintaining  with  third 
persons,  as  well  as  with  the  individual  partners,  the  relation 
of  debtor  and  creditor;  and  the  partners,  although  jointly 
and  severally  liable  for  all  the  debts  and  contracts  of  the  firm, 
are  so,  not  as  primary  or  principal  debtors  or  contractors,  but 

1  Code  of  Commerce,  art.  23,  24 ;  between  commercial  and  ordinary 
Wats,  on  P.  c.  1,  p.  2,  2d  ed. ;  partnerships  in  Louisiana,  see  Beau- 
Poth.  de  Soc.  n.  60,  102.  regard  v.  Case.  91  U.  S.  134.} 

2  Code  of  Commerce,  art.  29,  30;  *  8  Kent,  34,  35;  {Parsons  on  P. 
Wats,  on  P.  c.  1,  p.  2,  2d  ed.  3d  ed.  *526|. 

«  Code  of  Louisiana,  art.  2796,  »  2  Bell,  Coram.  B.  7,  pp.  612, 
2810,  2883.     I  As  to  the  distinction    621,  649,  656,  5th  ed. 
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i-ather  as  guarantors  or  sureties  of  the  firm.^  Such  a  partner- 
ship may  be  either  general  or  special.  By  general  partner- 
ship die  Scottish  law  does  not  intend  the  societas  universorum 
bonarum  of  the  Roman  law,  but  a  partnership  in  the  whole 
trade  or  manufacture  carried  on  by  the  parties.'  By  special 
partnership,  in  the  Scottish  law,  is  intended  a  partnership 
limited  to  a  particular  branch  of  business,  or  excluding  a  par- 
ticular branch,  which  would  otherwise  be  included  in  a  gen- 
eral partnership.^  The  second  class — joint-stock  companies 
—  differs  in  several  respects  from  the  former  class.  (1)  By 
the  credit  raised  with  the  public  being  placed  entirely  on  the 
joint  stock  of  the  company,  as  indicated  by  its  descriptive 
name.  (2)  By  a  difference  in  the  management  and  operation 
of  the  association  as  conducted,  not  by  the  shareholders  per- 
sonally, but  by  directors  or  other  officers  appointed  by  the 
association,  and  made  publicly  known.  (3)  By  the  shares 
being  made  transferable.  In  joint-stock  companies  the  lia- 
bility of  the  shareholders  to  creditors  is,  by  the  common  law 
of  Scotland,  limited  to  the  amount  of  their  respective  shares, 
and  they  are  not,  as  in  ordinary  partnership,  jointly  and  sev- 
erally responsible  for  all  the  debts  of  the  firm>  The  third 
class  —  public  companies  —  embraces  such  as  are  created  by 
royal  or  parliamentary  authority;  and  therefore  they  have 
conferred  upon  them  such  powers,  piivileges,  and  exemptions 
only,  as  by  the  charter  and  by  law  properly  belong  to  them.^ 
§  80.  Ostensible^  Nominal^  and  Dormant  Partners.  In  this 
connection  it  seems  proper  also  to  advert  to  the  various  de- 
nominations given  to  partners,  and  which  in  our  subsequent 
inquiries  should  be  kept  steadily  in  view  to  prevent  any  mis- 
takes and  embarrassments  in  the  application  of  cases  and 
principles.     Partners,  then,  are  ordinarily  divided  as  follows : 

(1)  Ostensible  partners,  or  those  whose  names  are  made  known 
and  appear  to  the  world  as  partners,  and  who  in  reality  are  such.® 

(2)  Nominal  partners,  or  those  who  appear  or  are  held  out 

1  2  Bell,  Comm.  B.  7,  pp.  619,         *  2  Bell,  Comm.  B.  7,  pp.  627, 

620,  5th  ed.  628,  5th  ed. 

«  2  Bell,  Comm.  B.  7,  p.  621,         »  2  BeU,  Comm.  B.  7,  p.  656, 

5Ui  ed.  5th  ed. 

«  2  Bell,  Comm.  B.  7,  p.  621,         •  Coll.  on  P.  B.  1,  c.  1,  §  1,  p. 

5th  ed.  8,  2d  ed. ;  1  Mont,  on  P.  c.  2,  §§  1, 
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to  the  world  as  partners,  but  who  have  no  real  interest  in 
the  firm  or  business.^  (3)  Dormant  partners,  or  those  whose 
names  are  not  known  or  do  not  appear  as  pailners,  but  who 
nevertheless  are  silent  partners  and  partake  of  the  profits, 
and  thereby  become  partners,  either  absolutely  to  all  intents 
and  purposes,  or  at  all  events  in  respect  to  third  persons.^ 
Dormant  partners,  in  strictness  of  language,  mean  those  who 
are  merely  passive  in  the  firm,  whether  known  or  unknown, 
in  contmdistinction  to  those  who  are  active,  and  conduct  the 
business  of  the  firm,  as  principals.^  Unknown  partners  are 
properly  secret  partners ;  but  in  common  parlance  they  are 
usually  designated  by  the  appellation  of  dormant  partners.^ 
Similar  designations  also  prevail  in  the  Scottish  law.^ 

2;  Gow  on  P.  c.  1,  p.  12,  3d  ed.;  3  Doug.  371;  U.  S.  Bank  r.  Binney, 

Kent,  31.  6  Mason,  176,  185.— In  this   last 

1  Ibid.  case  the  Court  said:  **  It  has  been 

*  Ibid. ;  [North  v.  Bloss,  30  N.  Y.  said  that  this  is  the  case  of  a  secret 
374 ;  Mitchell  r.  Dall,  2  Harr.  &  G.  partnei*ship ;  that  it  was  the  inten- 
159,  172;  Waite  v.  Dodge,  34  Vt.  tion  of  the  Binneys  that  their  con- 
181 ;  Deford  u.  Reynolds,  36  Peun.  nectioQ  with  it  should  be  kept  se- 
St.  325];  {Phillips  v.  NaMh,  47  Ga.  cret,  and  that  the  management  of  the 
218;  Ditts  v.  Lonsdale,  49  Ind.  521 ;  business  in  the  name  of  '  John  Win- 
Boudreaux  t;.  Martinez,  25  La.  Ann.  ship  Vshows  this  intention.^  In  point 
167.  See  Shamburg  v.  Ruggles,  83  of  fact  there  is  no  covenant  or  dec- 
Penn.  St.  148}.  laratiou  in  the  articles  of  copartner- 

«  [And  it  has  been  thought  that  ship,  by  which  the  partners  have 

although  some  of  the  partners  are  bound  themselves  to  keep  it  secret ; 

active  managing  partnere,  and  have  or  that  the  names  of  the  Binneys 

given  public  notice  of  their  interest  should  never  be  disclosed  to  any 

in  the  firm,  yet  if  the  business  is  persons  dealing  with  Winship  in  the 

conducted    under    the    individual  partnership  concerns.     In  point  of 

name  of  one  of  the  firm,  the  others  fact,  too,  if  the  evidence  is  believed, 

are  dormant  partners ;  so  far,  at  least,  Winship,  immediately  after  its  for- 

that  it  is  not  necessary  to  join  them  mation,  and  during  ite  continuance, 

in  a  bill  to  enforce  a  debt  due  the  constantly  avowed  it,  and  made  it 

firm,  contracted  by  one  ignorant  of  known,  and  obtained  credit  in  the 

their  interest  in  the  concern.    Bank  business  of  the  firm  thereby.      He 

of  St.  Marys  i;.  St.  John,  25  Ala.  stated  the  Binneys  to  be  partners; 

566.]  and  this  statement  was  generally 

*  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  known  and  believed  by  the  public, 
3,  2d  ed.;  1  Mont,  on  P.  c.  2,  §§  1,  and  especially  by  persons  dealing 
2;  Gow  on  P.  c.  1,  p.  12,  3d  ed.;  with  Winship  in  respect  to  the  busi- 
3  Kent,  31;    Hoare    r.  Dawes,   1  ness  of  the  firm.    If  the  jury  believe 


»  2  Bell,  Comm.  B.  7,  c,  2,  pp.  622,  623,  5th  ed. 
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§  81.  Objects  of  Partnerships,  In  respect  to  the  objects  of 
partnerships,  it  may  be  generally  stated  that  they  are  not 
confined  to  mere  commercial  business  or  trade,  but  may  ex- 
tend to  manufactures,  and  to  all  other  lawful  occupations  and 
employments,  and  to  professional  and  other  business ;  ^  as,  for 
example,  they  may  embrace  the  business  of  attorneys,  solici- 
tors, conveyancers,  surgeons,  apothecaries,  physicians,  me- 
chanics, artisans,  engineers,  owners  of  stage-coaches,  farmei-s, 
drovers,  brokers,  bankers,  factors,  consignees,  and  even  of 
artists  and  sculptors  and  painters.  They  may  extend  to  all 
the  business  of  the  parties,  or  to  a  single  branch  thereof,  or 
to  a  single  adventure,  or  even  to  a  single  thing .^  And  so  (a^ 
we  have  seen)  stood  the  doctrine  in  the  Roman  law.  "  Soci- 
etates  contrahuntur  sive  universorum  bonorum,  sive  negotia- 
tionis  alicujus,  sive  vectigalis,  sive  etiam  rei  unius."  ^    But 

this  evidence,  then,  in  point  of  fact,  did,  in  the  coui-se  of  the  business  of 

whatever  was  the  original  intention  the  firm,  make  known  that  they  were 

of  the  parties,  this  was  not  a  secret  partners,  and  who  all  the  partners 

partnership  in  the  common  meaning  were,  so  that  they  became  public  and 

of  the  terms.    I  understand  the  com-  notorious,  I  should  say  it  was  no 

mon  meaning  of  secret  partnership  longer  a  secret  partnei-ship  in  the 

to  be  a  partnership  where  the  exist-  common  sense  of  the  terms ;  if  se- 

ence  of  certain  persons  as  partners  cret  in  any  sense,  it  must  be,  under 

is  not  avowed  or  made  known  to  such  circumstances,   in  a  jieculiar 

the  public  by  any  of  the  partners,  sense.      Sometimes    dormant    and 

Where  all  the  pai-tners  are  publicly  secret  partners  are  used  as  synony- 

made  known,  whether  it  be  by  one,  mous.     But  I  take  it  that  dormant 

or  all  the  partners,  it  is  no  longer  a  is  generally  used  in  contradistinc- 

secret  partnership ;  for  this  is  gen-  tion  to  active,  and  secret  to  open  or 

erally  used  in  contradistinction  to  notorious.     However,  nothing  im- 

notorious    and   open    partnership,  portant  turns  in  this  case  upon  the 

And  it  makes  no  difference  in  this  accuracy  of  definitions,  since  it  must 

particular,  whether  the  business  of  be  decided  upon  the  principles  of 

the  firm  be  carried  on  in  the  name  law  applicable  to  such  a  partnership 

of  one  person  only,  or  of  him  and  as  this  in  fact  was,  and  is  proved  to 

company.    Even  if  some  of  the  part-  be,  whatever  may  be  its  denomina- 

ners  intend  to  be  such  secretly,  and  tion."     {See  Deering  v.  Flanders, 

their  names  are  disclosed  against  49  N.  H.  225.) 
their  wishes  and  intentions;  still,         ^  3  Kent,  28;  Coll.  on  P.  B.  1, 

when  generally  known  and  avowed  c.  1,  §  1,  pp.  29-32,  2d  ed. ;  Gow  on 

by  any  other  of  the  partners,  the  P.  c.  1,  p.  5,  3d  ed.;  [Livingston  v. 

partnership  is  no  longer  a  secret  Cox,  6  Penn.  St.  360,  364]. 
partnership.     If,  therefore,  in  the         ^  Ante,  §  73. 
present  case,  Winship,  against  the         «  D.  17,  2,  5;  Poth.  Pand.  17,  2, 

wishes  and  intention  of  the  Binueys,  n.  11-26. 
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there  cannot  lawfully  be  a  partnership  in  a  mere  personal 
office,  especially  when  it  is  of  a  public  nature  and  involves  a 
distinct  personal  confidence  in  the  skill  and  integrity  of  the 
particular  party.^ 

§  82.  Partnerships  concerning  Land.  There  may  also  be  a 
partnership  in  some  cases  touching  interests  in  lands  or  in  a 
single  tract  of  land,  which  will  be  governed  by  the  ordinary 
rules  applicable  to  partnership  in  trade  or  commerce.^  Thus, 
for  example,  there  may  be  a  partnership  in  the  working  of  a 
mine,  for  courts  of  equity  constantly  treat  the  working  of  a 
mine  as  a  species  of  trade,  and  apply  the  same  remedial  jus- 
tice to  such  cases  as  they  do  to  ordinary  partnerships.^  So 
real'  estate  held  for  general  partnership  purposes  has  attrib- 
uted to  it  the  common  qualities  of  partnership  property,  in 
whosesoever  name  the  title  may  stand  in  law.*  In  short  (as 
has  been  well  observed),  in  the  working  of  mines,  such  as  a 
colliery,  it  seems  difficult  to  establish  that  there  is  an  inter- 
est in  the  land  distinct  from  the  partnership  in  trade ;  a  mere 
interest  in  land  in  which  a  partition  could  take  place.  For, 
when  persons,  having  purchased  such  an  interest,  manufac- 
ture and  bring  to  market  the  produce  of  the  land  as  one  com- 
mon fund,  to  be  spld  for  their  common  benefit,  it  may  fairly 
be  ci^ntended  that  they  have  entered  into  an  agreement 
which  gives  to  that  interest  the  nature,  and  subjects  it  to  the 
doctrines,  of  a  partnership  in  trade.^ 

^  Coll.  on  P.  B.  1,  c.  1,  §  1,  pp.  £q.  Jur.  §  674;  [Sage  v.  Sherman, 

81,  82,  2d  ed.  2  Comst.  417]. 

«  [See  Darby  r.  Darby,  8  Drew.         *  Gow  on  P.  c.  1,  pp.  32-35,  8d 

496;  Fall  River   Whaling  Co.   v.  ed.;  Id.  c.  5,  §  2,  p.  232;  Id.  §  4, 

Borden,  10  Cush.  458,  474;  Jones  p.  340;  Coll.  on  P.  B.  2,  c.  1,  §  1, 

o.  Neale,  2  P.  &  H.  839 ;    Kramer  pp.  82-102,  2d  ed. ;  8  Kent,  37-39 ; 

V,  Arthurs,  7  Penn.  St.  165;  Lud-  Randall  t;.   Randall,  7  Sim.  271; 

low    V.    Cooper,    4    Ohio    St.    1;  Cookson  r.  Cookson,  8  Sim.  529; 

Clagett    v.    Kilbonme,    1    Black,  Sigoamey  v.  Mann,  7  Conn.   11; 

346.]  Hoxie  v,  Carr,  1  Sumn.  178,  182, 

*  Coll.  on  P.  B.  5,  c.  8,  pp.  788,  186;  [Dale  v.  Hamilton,  5  Hare, 
784,  2d  ed.;  Williams  v.  Atten-  369;  Lancaster  Bank  v.  Myley,  18 
borough,  Turn.  &  R.  70,  73;  Story  Penn.  St.  544]. 
V.  Lord  Windsor,  2  Atk.  630;  Wren  •  Per  Lord  Eldon,  in  Crawshay 
V,  Kirton,  8  Yes.  502;  Crawshay  v.  Maule,  1  Swans.  518,  523,  526, 
V.  Maule,  1  Swans.  495;  Fereday  v,  527.  —  Mr.  Collyer  has  a  valuable 
Wightwick,  Taml.  250;  Jefferys  v.  chapter  on  the  subject  of  partner- 
Smith,  1  Jac.  &  W.  298;  1  Story,  ships  in  mines,  which  contains  a 
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§  88.  Peculiar  Character  of  $tAch  Partnerships.  But  al- 
though there  is  no  positive  inoompetency  at  the  common  law 
of  creating  a  partnership  in  the  buying  and  selling  of  lands 
on  joint  account,  and  for  the  joint  benefit  of  the  parties,  by 
way  of  commercial  speculation  and  commercial  adventure, 
yet  such  a  contract  must,  from  the  nature  of  the  case  and  the 
positive  rules  of  law  and  the  Statute  of  Frauds,  be  reduced 
to  writing ;  and  then  the  stipulations  of  the  parties  will  con- 
stitute the  sole  rule  to  a^^certain  their  intent  and  to  enforce 
their  respective  rights.^  The  general  rules  of  law,  applicable 
to  ordinary  commercial  partnerships,  are  not  applied  to 
them ;  ^  nor  are  the  ordinary  remedies  thereof  enforced  either 
at  law,  or  in  equity,  inter  sese^  or  as  to  third  persons.^    Thus, 

summary  of  the  general  doctrines  of  Smith  u.  Tarlton,  2  Barb.  Ch.  336; 

courts   of    equity    touching    them.  Bissell  v.  Harrington,  18  Hun,  81 ; 

See  Coll.  on  P.  B.  6,  c.  3,  pp.  783-  Thompkins  v.  Lee,  2  Th.  &  C  589. 

792,  2d  ed.  In  In  re  Warren.Davies,  320 ;  s.  c.  2 

^  Smith  V.  Bumham,  3  Sumn.  Ware,  822 ;  it  was  said  that,  in  order 

435,  458-471.  —  [In  England,  the  to  give  full  effect  in  law  to  the  part- 

Yioe-Chancellor,    in    an    elaborate  nership  between  the  parties  them- 

judgment,  reviewing  the  authorities,  selves,  it  seemed  that  the  articles 

has  sustained  an  agreement  for  such  should  be  in  writing,  but  otherwise 

a  partnership,  without  any  writing  when  the  question  arose  as  to  third 

within  the  Statute  of  Frauds.    Dale  persons.  (     But  in  Caddick  v.  Skid- 

V.  Hamilton,  5  Hare,  369;  affirmed  more,  2  De  G.  &  J.  52,  Lord  Cran- 

by  Lord  Cottenham,  C.  2,  Phil.  266.  worth,  C,  says  that  an  agreement 

See  also  Forster  v.  Hale,  3  Yes.  696;  between  A.  and  B.  to  become  part- 

8.  c.  5  Yes.  308;  Cowell  v.  Watt,  2  ners  in  a  colliery  for  the  purpose  of 

Hall  &  Tw.  224;  {Fall  River  Whal-  demising  it  in  royalties  to  be  divided 

ing  Ck).  V.  Borden,  10  Cush.  458,  between  them  would  be  within  the 

474 ;   Holmes  v.   McCray,   51  Ind.  operation  of  the  Statute  of  Frauds. 

358.      See  Thrall  v.   Crampton,  9  See  also  Hale  v,  Henrie,  2  Watts, 

Bened.   218;    8.   c.   16  N.   B.   R.  143;  Hanff  v.  Howard,  3  Jones,  Eq. 

261;   Hirbour  v.  Reeding,  8  Mon-  440;  Jones  v.  McMichael,  12  Rich, 

tana,  15.     In  Williams  v.  Gillies,  176;   {Lind.  on  P.  4th  ed.   88-90; 

75  N.  Y.  197,  it  was  said  that  the  Pecot  v.  Armelin,  21  La.  Ann.  667 1. 

tendency  of  the  decisions  in  New  In  Jones  v.  McMichael  a  partnership 

York  was  in  the  direction  that  such  agreement  was  held  void,  both  be- 

agreements  were    not    within    the  cause  it  was  not  to  be  performed 

Statute   of    Frauds    although    the  within  a  year  and  because  it  related 

point  had  never  been  definitely  set-  to  interests  in  land.     See  pasi^  §  93, 

tied  in  a  case  where  the  question  note  (Y.  2,  A.)] 

was  necessary  to  the  decision.    See  ^  [Patterson  v,  Brewster,  4  Edw. 

Chester  v.  Dickerson,  54  N.  Y.  1;  Ch.  352.] 

FairchUd  v.  Fairchild,  64  N.  Y.  471;  «  [In  Olcott  v.  Wing,  4  McLean, 

Traphagen  v.  Burt,  67  N.  Y.  30;  15,  it  was  held  that  the  same  prin* 
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for  example,  the  ordinary  doctrine  of  the  liability  of  dormant 
partnei-s  does  not  extend  to  partnerships  formed  for  specula- 
tions in  the  purchase  and  sale  of  lands.^  The  present  Com- 
mentaries are  designed  to  treat  principally  of  partnei-sliips  in 
the  ordinary  business  of  trade,  navigation,  commerce,  manu- 
factures, and  arts ;  and  other  cases  will  be  incidentally  dis- 
cussed by  way  of  illustration  only,  or  to  distinguish  them 
from  the  general  rules  belonging  to  common  partnerships. 

§  84.  Duration  of  Partnerships,  And  here  it  may  be  proper 
to  say  a  few  words  as  to  the  extent  and  duration  of  partner- 
ships in  point  of  time,  and  also  as  to  the  different  modes  in 
which  they  may  be  formed.  As  to  the  first  point,  as  partner- 
ships are  formed  by  the  voluntary  consent  of  the  parties,  they 
may  be  for  life,  or  for  a  specific  period  of  time,  or  conditional, 
or  indefinite  in  their  duration,  or  for  a  single  adventure  or 
dealing ;  and  therefore  dependent  upon  the  mutual  will  or 
pleasure  of  the  parties.^  The  period  may  be  fixed  by  express 
stipulation,  or  it  may  be  implied  from  circumstances.^  If  no 
particular  period  is  fixed  by  the  parties  for  the  duration  of  a 
partnership,  it  is  deemed  to  exist  during  their  mutual  pleasure 
only,  and  of  course  is  dissoluble  by  either  of  them,  at  any  time 
when  he  chooses  to  withdraw  therefrom.*  When  a  particular 
term  is  fixed,  it  is  presumed  to  endure  until  that  period  has 
elapsed ;  when  no  term  is  fixed,  it  is  presumed  to  endure  for 
the  life  of  the  parties,  unless  previously  dissolved  by  some  act 
or  notice  of  one  of  the  parties,  or  by  operation  of  law.  But 
in  no  case  will  the  law  presume,  that  the  partnership  is  iu- 

ciples  governed  partnerships  for  buy-  ed. ;  Gow  on  P.  c.  6,  pp.  219-226,  8d 
iiig  and  selling  land  as  ordinary  ed.;  Poth.  deSoc.  n.  64;  SKentySa- 
partnerships,  and  that  a  court  of  54;  2  Bell,  Comm.  B.  7,  c.  2,  pp. 
equity  would  decree  a  sale  of  the  630-633,  5th  ed. 
lands  after  dissolution,  and  a  divis-  ■  Coll.  on  P.  B.  1,  c.  2,  §  1,  p. 
ion  of  profit  or  loss,  according  to  the  68,  2d  ed. ;  Crawshay  v.  Maule,  1 
terms  of  the  partnership.]  Swans.   495,   521,  525;   Alcock  v. 

1  Pitts  V.  Waugh,  4  Mass.  424;  Taylor,  Taml.  506. 

Smith  V.  Burnham,  3  Sumn.  435,  *  Ibid.;     Featherstonhaugh     v. 

470,  471.    [But  see  Brooke  v.  Wash-  Fenwick,  17  Ves.  298,  307,  308;  Ex 

ington,  8  Gratt.  248],  jaod  Chester  parte  Nokes,  cited  in  Wats,  on  P.  c. 

V.  Dickerson,  54  N.  Y.  1,  contra] .  7,  p.  380,  2d  ed.;  Peacock  v.  Peap 

a  Wats,  on  P.  c.  7,  p.  379, 2d  ed. ;  cock,  16  Ves.  49;  2  Bell,  Comm.  B. 

CoU.  on  P.  B.  1,  c.  2,  §  1,  p.  68,  2d  7,  c.  2,  pp.  630-G34,  6th  ed. 
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tended  to  continue  beyond  the  life  of  the  parties ;  and  there- 
fore if  such  is  the  object,  it  must  be  provided  for  by  some 
express  stipulation.'  The  causes  which  will  constitute  a  dis- 
solution, or  a  cause  of  dissolution,  will  naturally  come  under 
review  in  our  subsequent  pages. 

§  86.  Roman  and  Foreig^i  Law.  The  Roman  law  fully  recog- 
nized the  liiie  principles.  "Tamdiu  societas  durat,  quamdiu 
consensus  partium  integer  perseverat."  ^  So,  in  the  Institutes  it 
is  said :  ^^  Manet  autem  societas  eo  usque,  donee  in  eodem  con- 
sensu perse  vera  verint.  At,'  cum  aliquis  renunoiaverit  societati, 
solvitur  societas."  ^  And  again  in  the  Digest :  "  Societas  coiri 
potest  vel  in  perpetuum,  id  est,  dum  vivunt,  vel  ad  tempus, 
vel  ex  tempore,  vel  sub  conditione.''  *  The  Roman  law  went 
further  than  oui*s,  and  positively  prohibited  the  duration  of 
any  partnership  beyond  the  life  of  the  parties ;  and  therefore 
a  provision  that  the  heir  of  one  should  share  in  the  partner- 
ship was  held  wholly  void.  "Nulla  societatis  in  seternum 
coitio  est.^  Nemo  potest  societatem  hseredi  suo  sic  parere,  ut 
ipse  hseres  socius  sit.^  Idem  (Papinianus)  respondit,  socie- 
tatem non  posse  ultra  mortem  porrigi/'  *  The  French  law, 
and  in  general  the  law  of  the  other  nations  of  continental 
Europe,  adopt  similar  principles.^ 

§  86.  Modes  of  Formation  of  Partnerships.  In  the  next 
place,  as  to  the  different  modes  in  which  partnerships  may 
be  formed.  At  the  common  law,  no  particular  forms  or  so- 
lemnities are  required  to  constitute  a  partnership  between  the 
parties.  It  is  sufficient  that  it  is  formed  by  the  voluntary 
consent  of  the  parties,  whether  that  be  express  or  implied ; 
whether  it  be  by  written  articles,  or  by  unsolemn  writings ; 
or  whether  it  be  by  tacit  approbation,  or  by  parol  contract,  or 

1  Crawshay  v,  Maole,  1  Swans.  2,  n.  10;    1.  Swans.  509,  note  (a); 

495,  521;   s.  c.  1  Wils.  Ch.  181.  Vinn.  ad  Inst.  3,  28,  §  4,  n.  1,  p. 

[See /MM/,  §  196.]  698. 

«  Cod.  4,  37,  5;  Domat,  1,  8,  5,         •  D.  17,  2,  35;  Poth.  Pand.  17, 

art.  1,  2;  Id.  1,  8,  8,  art.  8,  9.  2,  n.  56;  Domat,  1,  1,  2,  art.  2-5. 

«  Inst.  3,  26,  4.  '  D.  17, 2,  52,  9;  Poth.  Pand.  17, 

*  D.  17,  2,  1;  Poth.  Pand.  17, 2,  2,  n.  56,  57. 
n.  10;   Poth.   de  Soc.   n.   64,  66;         8  ci v.  Code  of  France,  art.  1865- 

Domat,  1,  8,  5,  art.  1,  2;  Id.  1,  8,  1871;  Poth.  de  Soc.  n.  64,  65;  Id. 

13,  art.  8,  9.  n.  146-154. 

f  D.  17,  2,  70;  Poth.  Pand,  17, 
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even  by  mere  acte.^  It  is  indeed  usual  to  have  some  writings 
pass  between  the  parties,  when  a  partnership  is  formed  for  a 
specific  term,  or  even  during  the  pleasure  of  the  parties,  if  the 
business  is  expected  to  be  of  a  permanent  nature,  or  of  long 
diu*ation.  But  this  is  a  matter  resting  in  the  mere  discretion 
and  choice  of  the  parties,  and  is  by  no  means  made  indis- 
pensable by  the  law.  And  this  also  seems  to  have  been  the 
rule  of  the  Roman  law.  ^^  Societatem  coire  et  re,  et  verbis  et 
per  nuntium,  posse  nos,  dubium  non  est."*  Voet  has  ex- 
pressed the  same  doctrine  in  broader  language.  ^^Societas 
dividitur  primo  in  expressam,  quae  ex  expressa  conventione 
fit,  et  tacitam,  quae  re  contrahi  dicitur,  dum  rebus  ipsis  et 
factis,  simul  emendo,  veudendo,  lucra  et  damna  dividendo, 
socii  ineundfid  societatis  voluntatem  declarant."  ^ 

§  87.  Foreign  Law.  The  old  French  law  required  that  all 
general  partnerships  and  partnerships  in  commandite  should 
be  reduced  to  writing  and  registered,  unless  when  the  con- 
cern was  under  one  hundred  livres  in  value.*  And  this  con- 
tinues in  substance  to  be  the  rule  under  the  modern  Code  of 
France.^  Similar  regulations  are  to  be  found  in  the  laws  of 
some  other  nations ;  but  the  Roman  law  seems  more  generally 
to  have  been  followed.® 

1  {See  Somerby  v,  Buntin,  118  person  to  be  in  partnership,  that  he 

Mass.   279. 1      [The  creation  of  a  and  others  had  agreed  to  form  a 

partnership  by    an    agent  without  company,   and  that    business    had 

authority,  if  ratified  by  the  person  been  carried  on,  on  the  basis  of  such 

so  made  a  partner,  establishes  that  agreement.     Owen  v.  Van  Uster,  10 

relation,  and  will  cut  off  the  inter-  C.  B.  318;  1  Eng.  L.  &  Eq.  396.] 

vening  rights  of  third  persons,  if  the  «  D.  17,  2,  4 ;  Poth.  Pand.  14,  2, 

doctrine  is  applied  for  the  protection  n.  6;  Domat,  1,  8,  3,  art.  6. 

of  a  superior  equity;  and  the  part-  «  8  Voet,  ad  Pand.  17,  2,  §  2, 

nership  assets  must  be  first  applied  p.  748 ;  ante^  §  50. 

to  the  payment  of  the  partnership  *  Poth.  de  Soc.  n.  79-81. 

debts.     Williams  v.  Butler,  35  HI.  *  Code  of  Commerce,  art.  39-44. 

544.     See  also  Buckingham  v.  Han-  •  3  Kent,  24,  note  (a);  2  Bell, 

na,  20  Ind.  110];  Coll.  on  P.  B.  1,  Comm.  B.  7,  c.  2,  pp.  621-623,  5th 

c.  1,  §  1,  pp.  2,  3,  2d  ed.;  Wats,  on  ed.;  1  Voet,  ad  Pand.  17,  2,  §  2, 

P.  c.  1,  pp,  4,  5,  2d  ed. ;  Gow  on  P.  p.  748;  1  Tapia,  Elem.  de  Jur.  Merc. 

c.  1,  pp.  4,  5,  3ded. ;  2  Bell,  Comm.  Lib.  2,  c.  2,  §  1,  pp.  83,  84;  Van 

B.  7,  c.  2,  pp.  621-623,  oth  ed.   [And  Leeuwen's  Comm.  B.  4,  c.  23,  §§  1, 

it  is  sufficient  evidence  to  prove  a  3. 
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CHAPTER  VI. 

BIGHTS    AND    nTTEBESTS    OF    PABTNEBS    IN    PABTNEBSHIP 

PROPEBTY. 

§  88.  Preliminary.  Having  disposed  of  these  preliminary 
matters,  we  shall  next  proceed  to  the  consideration  of  the 
rights  and  interests,  powers  and  authorities,  duties  and  obli- 
gations, liabilities  and  exemptions,  of  partners  between  them- 
selves, as  well  as  in  relation  to  third  persons.  In  treating  of 
these  points,  so  far  as  respects  the  partners  themselves,  we 
shall  keep  mainly  in  view  cases  where  a  real  partnership  ex- 
ists according  to  the  intention  of  the  parties,  and  there  is  a 
community  of  interest  in  the  property,  as  well  as  in  the  profits 
of  the  trade  or  business,  without  any  special  stipulations 
which  may  vary  the  application  of  the  general  principles  of 
law.  Of  course,  where  any  such  stipulations  exist,  which  are 
lawful  in  their  nature  or  character,  they  properly  constitute 
exceptions  to  those  principles,  and  pro  tanto  may  create  new 
and  peculiar  relations  and  obligations.^ 

§  89.  Joint  Tenancy  and  Tenancy  in  Common.  And  first  in 
relation  to  the  rights  and  interests  of  the  partners,  inter  sese^ 
in  the  partnership  capital,  stock,  funds,  and  effects.  Partners 
differ  from  mere  part-owners  of  goods  and  chattels  in  several 
respects.  The  latter  are  either  joint  owners  or  tenants  in 
common,  each  having  a  distinct,  or  at  least  an  independent, 
although  an  undivided,  interest  in  the  property ;  and  neither 
can  transfer  or  dispose  of  the  whole  property,  or  act  for  the 
others  in  relation  thereto,  but  merely  for  his  own  share,  and 
to  the  extent  of  his  own  several  right  and  interest.*  In  cases 
of  joint  tenancy  of  goods  or  chattels,  indeed,  the  joint  tenants 
are  said  to  be  seised  or  possessed  per  my  et  per  toutyhj  the 

1  Ante,  §§  16-29.  §  321 ;  Co,  Litt.  200,  a;  [Woodward 

«  Com.  Dig.  Estate,  K.  1-10;  Litt.    v.  Cowing,  41  Me.  9,  12]. 
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half  or  moiety  and  by  all ;  that  is,  they  each  of  them  have  the 
entire  possession,  as  well  of  every  parcel  as  of  the  whole ;  ^  or, 
as  Bracton  has  expressed  it :  "  Quilibet  totum  tenet,  et  nihil 
tenet ;  scilicet,  totum  in  communi,  et  nihil  separatim  per  se."  ^ 
Hence  it  is  said  that  in  joint  tenancy  there  is  a  fourfold  unity,  — 
unity  of  interest,  unity  of  title,  unity  of  time,  and  unity  of 
possession  ;  *  and  the  right  to  the  whole  belongs  to  the  sur- 
vivor.^ But  still  each  joint  tenant  has  an  independent,  and, 
in  a  certain  sense,  a  distinct  right  and  interest  in  the  property 
during  his  lifetime,  which  cannot  be  disposed  of  by  the  other 
joint  tenant,  but  which  he  may  severally  himself  dis>pose  of, 
and  thus  sever  the  joint  tenancy ;  and  he  may  now  by  statute, 
although  not  at  common  law,  have  an  action  of  account 
against  the  other  for  his  share  of  the  profits  derived  from  the 
common  property.^     On  theother  hand,  tenants  in  common 

1  2Bl.Coinm.l82,3d9;Litt.§288;  And  therefore  it  has  heen  well  oh- 

Co.  Litt.  186,  a;  Bac.  Ahr.  Joint  Ten-  served  hy  Lord  Coke,  after  quoting 

ancy  and  Tenancy  in  Common  (C).  the  language  of    Bracton  (already 

^  Bracton,  Lih.  5,  tr.  5,  c.  26,  p.  cited),  that  joint  tenants  hold  per 

480;  Co.  Litt.  18^,  a.  my  el  per  tout:  **  And  alheit  they  are 

*  2  Bl.  Comm.  180,  899.  so  seised,  yet  to  divers  purposes  each 
^  2  Bl.  Comm.  188,  184;  Com.  of  them  hath  hut  a  right  to  a  moiety, 

Dig.  Estate^  K.  3,  4;  Litt.  §§  281,  as  to  enfeoff,  give,  or  demise,  or  to 

282;  Co.  Litt.  181,  182,  a.  forfeit.''    Co.  Litt.  186,  a.    And  af- 

*  2 Bl.  Comm.  183 ;  Com.  Dig.  Ac-  terwards  he  adds:  **  And  where  all 
comptf  B.  —  There  is  no  small  suh-  the  joint  tenants  join  in  a  feoffment, 
tlety  in  the  language  of  our  law  every  one  of  them  in  judgment  of 
books  on  this  subject.  Thus,  Black-  law  doth  but  give  his  part.  If  an 
stone   uses  language  to  the  effect  alien  and  a  subject  purchase  land 

'  that  the  interest  of  two  joint  tenants  jointly,  the  king  upon  office  found 
is  not  only  equal  or  similar,  but  it  shall  have  a  moiety;  and  Littleton 
is  one  and  the  same;  that  survivor-  afterwards  in  this  chapter  (§  291) 
ship  is  the  natural  and  necessary  saith  that  one  joint  tenant  hath 
consequence  of  the  union  and  en-  one  moiety  in  law,  and  the  other 
tirety  of  their  interests;  that  one  the  other  moiety.''  Co.  Litt. 
has  not  a  distinct  moiety  from  the  186,  a.  Now,  what  is  this  but  ad- 
other;  and  that  if  by  any  subsequent  mitting  that  joint  tenants  have  in 
act,  as  by  alienation  or  forfeiture  of  reality  distinct  and  independent  in- 
either,  the  interest  becomes  separate  terests,  capable  of  a  distinct  aliena- 
and  distinct,  the  joint  tenancy  in-  tion ;  and  that  each  has  but  a 
stantly  ceases.  2  Bl.  Comm.  183,  moiety,  concurrent  and  undivided, 
184.  And  yet  it  is  palpable  that  with  the  other  in  the  pi-operty,  with 
one  joint  tenant  may  transfer  or  a  right  of  survivorship  in  case  no 
alien  his  own  right  severally,  and  severance  takes  place? 
thereby  sever   the   joint   tenancy. 
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hold  undivided  portions  of  the  property  by  several  titles,  or 
in  several  rights,  although  by  one  title ;  but  they  have  their 
possession  in  common  and  undivided ;  so  that  there  may  be 
an  entire  disunion  of  interest,  of  title,  and  of  time  among 
them.^  Hence  it  is  said  that  tenants  in  common  properly 
take  by  distinct  moieties,  and  have  no  entirety  of  interest ; 
and  therefore  there  is  no  survivorship  between  them  ;  but  the 
share  of  the  deceased  tenant  in  common  goes  to  his  personal 
or  real  representative.* 

§  90.  Partnership  neither  of  the  two.  From  the  resem- 
blances thus  existing  between  cases  of  joint  tenancy  and  ten^ 
ancy  in  common  and  partnerships,  it  has  been  sometimes  said 
that  partners  are  either  tenants  in  common  of  the  partnership 
efiPects,  or  joint  tenants  without  the  benefit  of  survivorship.^ 
But  this  language  is  by  no  means  accurate ;  and  perhaps  no 
case  could  better  exemplify  the  truth  of  the  maxim.  Nullum 
simile  est  idem.  Partnership  differs  from  joint  tenancy  in  two 
important  particulars.  In  the  first  place,  joint  tenants  cannot 
dispose  of  the  interest  of  each  other  in  the  joint  property, 
although  they  hold  per  my  et  per  tout ;  but  each  has  the  sole 
power  of  disposing  of  his  own  interest  therein  ;  *  whereas,  in 
cases  of  partnership,  each  partner  is  not  only  a  joint  owner 
with  the  others  of  the  partnership  property,  but  he  also  has 
full  power  to  dispose  of  the  entire  right  of  all  the  partners 
therein,  for  the  purposes  of  the  partnership  and  in  the  name 
of  the  firm.  In  the  next  place,  there  is  no  survivorship  in 
cases  of  partnership,  as  there  is  in  joint  tenancy.  This  has 
been  the  doctrine  of  the  common  law  for  more  than  three 
centuries,  and  indeed  is  probably  coeval  with  the  business  of 
joint  trade  and  commerce  in  England.  Thus,  Lord  Coke,  in 
speaking  of  joint  tenancy  in  chattels  and  debts,  contracts  and 
duties,  where  the  right  of  survivorship  ordinarily  exists,  adds : 
"  An  exception  is  to  be  made  of  two  joint  merchants ;  for  the 

1  Com.  Dig.  Estate,  K.  8;  2  Bl.  Gow  on  P.  c.  2,  §  1,  p.  32,  3d  ed. ; 

Comm.  192;  Litt.  §  292;  Co.  Litt.  West  ».  Skip,  1  Ves.  Sr.  239,  242; 

186,  b.  8  Kent,  36,  37. 

«  Com.  Dig.  Estate,  K.  8;  2  Bl.  *  Co.  Litt.  186,  a;  Litt.  §  291; 

Comm.  194,  399;  Abbott  on  Ship,  ante,  §  89;  West  v.  Skip,  IVes.  Sr. 

c.  8,  p.  68,  Am.  ed.  1829.  289,  242. 


•  Wats,  on  P.  c.  2,  p.  65,  2d  ed. ; 
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wares,  merchandises,  debts,  or  duties,  that  they  have  as  joint 
merchants,  or  partners,  shall  not  survive,  but  shall  go  to  the 
executors  of  him  that  deceaseth ;  and  this  is  per  legem  merca- 
toriam^  which  (as  hath  been  said)  is  a  part  of  the  laws  of  this 
realm  for  the  advancement  and  continuance  of  commerce  and 
trade,  which  is  pro  bono  pvhlico  ;  for  the  rule  is  that  Jtts  ac- 
crescendi  inter  mercatores  pro  lenefieio  eommerdi  locum  non 
hahety  ^  It  might  be  added  that  otherwise  partnerships  would 
never  have  been  formed  for  purposes  of  trade,  since  the  death 
of  either  partner  might  bring  want  or  ruin  upon  bis  family,  and 
the  whole  business  would  be  full  of  perils  and  hazards,  which 
might  occasion  losses  far  beyond  any  hope  of  reasonable  gains 
and  profits.  Within  the  benefit  of  the  rule,  all  persons 
engaged  in  any  trade,  foreign  or  domestic,  were  originally 
deemed  merchants;*  and  now  it  is  applied  to  all  employ- 
ments and  business  between  two  or  more  persons  on  joint 
account  and  benefit,  whether  they  fall  under  the  denomina- 
tion of  merchants,  or  not.^  So  strong  is  this  doctrine,  that 
even  where  persons  are  clearly  joint  tenants  of  any  property, 
and  it  is  afterwards  by  them  deliberately  embarked  in  trade 
and  business  on  joint  account,  as  partners,  such  property  will 
cease  to  be  held  by  them  in  joint  tenancy,  and  will,  in  case  of 
the  decease  of  either,  be  no  longer  subject  to  the  jui  accrescen-- 
di;  for  the  joint  tenancy  is  thereby  severed,  and  a  partner- 
ship established  in  the  property  in  lieu  thereof.*  Partnership 
differs  quite  as  much  from  a  tenancy  in  common ;  for  in  a 
tenancy  in  common  each  party  has  a  separate  and  distinct, 
although  an  undivided,  interest,  and  possesses,  as  it  is  tech- 
nically expressed,  the  whole  of  an  undivided  moiety  of  the 
property,  and  not  an  undivided  moiety  of  the  whole  proper- 
ty ;  *  whereas  in  partnership  the  partners  are  joint  owners  of 

1  Co.Litt.  182,  a;  Com. Dig.  Mer-  217;  Coll.  on  P.  B.  2,  c.  1,  §  1.  pp. 

chantj  D. ;  2  Brownl.  99;  Coll.  on  P.  76,  77,  80-82,  2d  ed. ;  2  Bl.  Comm. 

B.  2,  c.  1,  §  1,  pp.  80,  81,  2d  ed.;  404. 

Jackson  o.  Jackson,  7  Ves.  535;  s.  c.         ^  Jackson  v,  Jackson,  7  Ves.  535; 

9  Ves.  591.  8.  c.  9  Ves.  591 ;  Hall  v.  Digby  4 

«  2  Brownl.  99;  Com.  Dig.  Mer-  Bro.  P.  C.  224;  s.  c.  4  Bro.  P.  C. 

chant,  A.  by  Tomlins,  577;  Coll.  on  P.  B.  2, 

*  Jackson  v.  Jackson,  9  Ves.  591,  c.  1,  §  1,  pp.  80,  81,  2d  ed. 
596,  597;  Jeffereysv.Small,  1  Vern.         «  2  Bl.  Comm.  182,  191-198. 
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the  whole  property.  A  tenant  in  common  can  dispose  only 
of  his  own  share  in  the  property  ;  whereas,  as  we  have  seen, 
each  partner  may,  in  the  partnership  name,  dispose  of  the 
entirety  of  the  property  for  partnership  purposes. 

§  91.  Partners  Joint  Owners  of  Partnership  Property.  The 
true  nature,  character,  and  extent  of  the  rights  and  interests 
of  partners  in  the  partnership  capital,  stock,  funds,  and  effects, 
is,  therefore,  to  be  ascertained  by  the  doctrines  of  law  applica- 
ble to  that  relation,  and  not  by  the  mere  analogies  furnished 
by  joint  tenancy,  or  by  tenancy  in  common.  It  may  there- 
fore be  said  that  in  cases  of  real  partnerships,  unless  other- 
wise provided  for  by  their  contract,  partners  are  joint  owners 
and  possessors  of  all  the  capital,  stock,  funds,  and  effects  be- 
longing to  the  partnership,  as  well  those  which  are  acquired 
during  the  partnership,  as  those  which  belong  to  it  at  the 
time  of  its  first  formation  and  establishment.^  So  that, 
whether  its  stock,  funds,  or  effects  be  the  product  of  their 
labors  or  manufactures,  or  be  received  or  acquired  by  sale, 
barter,  or  otherwise,  in  the  coui-se  of  their  trade  or  business, 
there  is  an  entire  community  of  right  and  interest  therein  be- 
tween them ;  each  has  a  concurrent  title  in  the  whole,  or,  as 
Bracton  says :  *^  Tenet  totum  in  communi,  et  nihil  separatim 
per  se."  * 

§  92.  Partnership  Real  Estate.  Nor  is  there  in  reality,  as 
between  the  partners  themselves,  any  difference  whether  the 
partnership  property  held  for  the  purposes  of  the  trade  or 
business  consists  of  peraonal  or  movable  property,  or  of  real 
or  immovable  property,  or  of  both,  so  far  as  their  ultimate 
rights  and  interests  therein  are  concerned.^  It  is  true  that, 
at  law,  real  or  immovable  property  is  deemed  to  belong  to 
the  persons  in  whose  name  the  title  by  conveyance  stands. 

1  8  Kent,  36,  37;  Coll.  on  P.  B.  ners.  Allele  v,  Wright,  17  Ohio  St 

2,  c.  1,  S  2,  pp.  76,  77, 2d  ed. ;  Wats.  238;  but  Bee  Sieghortner  r.  Weissen- 

on  P.  c.  2,  p.  66,  2d  ed.  born,  5  C.E.  Green,  172.  {    See  also, 

«  Ante,  §  89;  Bract,  c.  26,  p.  430;  poH,  §  218,  note  (2). 
Coll.onP.B.2,c.  l,§2,p.78,2ded.  «  Wats,  on  P.  c.  2,  pp.  72-77; 
{Oneof  two  partners  can  not  be  guilty  Grow  on  P.  c.  2,  §  1,  pp.  32-36,  3d 
of  burglary  or  larceny  in  respect  to  ed. ;  Sage  v,  Sherman,  2  Comst.  417. 
a  house  or  goods  of  which  the  owner-  —  There  are  some  differences,  how- 
ship  and  possession  are  in  both  part-  ever,  arising  from  the  very  nature 
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If  it  is  in  the  name  of  a  stranger,  or  of  one  partner  only,  he 
is  deemed  the  sole  owner  at  law ;  if  it  is  in  the  names  of  all 
the  pai1;ners,  or  of  several  strangers,  they  are  deemed  joint 
tenants,  or  tenants  in  common,  according  to  the  true  inter- 
pretation of  the  terms  of  the  conveyance.^  But,  however  the 
title  may  stand  at  law,  or  in  whosesoever  name  or  names  it 
may  be,  the  real  estate  belonging  to  the  partnership  will,  in 
equity,  be  treated  as  belonging  to  the  partnership,  like  it^s 
personal  funds,  and  disposable  and  distributable  accordingly ; 
and  the  parties  in  whose  names  it  stands,  as  owners  of  the 
legal  title,  will  be  held  to  be  trustees  of  the  partnership,  and 
accountable  accordingly  to  the  partners  according  to  their 
several  shares  and  rights  and  interests  in  the  partnership,  as 
eestuis  que  truBt^  or  beneficiaries  of  the  same.^  Hence,  in 
equity,  in  case  of  the  death  of  one  partner,  there  is  no  survi- 
vorship in  the  real  estate  of  the  partnership ;  but  his  share 
will  go  to  his  proper  representatives.* 

§  93.   Same  Subject,   Indeed,  so  far  as  the  partners  and  their 
creditors  are  concerned,  real  estate  belonging  to  the  partner- 

andcharacterof  the  particular  prop-  456,  465.     See  Blake  v.  Nutter,  19 

erty.      Each  partner,   as  we  shall  Me.  16. 

presently  see  (and  indeed,  as  has  ^  1  Story,  £q.  Jur.  §  674;  Coll. 

been  already  intimated),  may  sell  on  P.  B.  2,  c.  1,  §  1,  pp.  82,  83,  2d 

or  dispose  of  the  entirety  of  any  ed. ;  Hoxie  v,  Carr,  1  Sumn.  173; 

personal  property  of  the  partnership  Gaines  t^.  Catron,  1  Humph.  514; 

in  the  name  of  the  firm.    But  if  [Smith   v.   Danvers,  5  Sand.  669; 

real  estate  has  been  conveyed  to  both  Fall  River  Whaling  Co.  v.  Borden, 

partners  for  the  partnership  account,  10  Cush.  468;  Ludlow  v.  Cooper,  4 

they  ordinarily  become   tenants  in  Ohio  St  1 ;  Roberts  o.  McCarty,  9 

common  thereof  at  law,  and  each  Ind.  16;  Buchanv.  Sumner,  2  Barb, 

can  convey  by  deed  only  his  own  Ch.  165;  Delmonico  r.  Guillaume, 

share  or  moie^,  and  not  that  of  the  2  Sand.  Ch.  366;  Rice  v.  Barnard, 

other.      So  that  while    one   part-  20  Yt.  479;  Moreau  v,  Saffarans,  3 

ner  may  in  the  name  of  the  firm  sell  Sneed,  595].     (See  the  fourth  note 

the  whole  of  any  goods  or  articles  below  this.  | 

belonging  to  the  partnership,  both  *  Lake  o.  Craddock,  8  P.  Wm. 

must  join  in  order  to  convey  the  en-  158 ;  s.  c.  1  Eq.  Cas.  Abr.  290 ;  Mor- 

tirety  of   the    real  estate  thereof,  ris  v.   Barrett,  3  You.  &  J.   384; 

Coles  V.  Coles,  15  Johns.  159,  161 ;  Jackson  v,  Jackson,  9  Yes.  591 ; 

Wats,  on  r.  c.  2,  pp.  72,  73,  2d  ed.;  Coll.  on  P.  B.  2  c.  1,  §  1,  pp.  82-102, 

2  Bell,  Comm.  B.  7,  c.  1,  pp.  613-615,  2d  ed. ;  Wats,  on  P.  c.  2,  pp.  72-77, 

5th  ed. ;  Coll.  on  P.  B.  2,  c.  1,  §  1,  2d  ed.<f  1  Story,  £q.  Jur.  §  674;  3 

pp.  82-101,  2d  ed.  Kent,  37,  38. 
1  Anderson  v.  Tompkins,  1  Brock. 
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ship  is,  in  equity,  treated  as  mere  pei'sonalty,  and  governed  by 
the  general  doctrines  of  the  latter.^  And  so  it  will  be  deemed 
in  equity,  to  all  other  intents  and  purposes,  if  the  partners  them- 
selves have,  by  their  agreement  or  otherwise,  purposely  im- 
pressed upon  it  the  character  of  personalty.  But  a  question 
has  been  made  whether,  in  the  absence  of  any  such  agree- 
ment, or  other  act  affecting  its  general  character,  real  estate 
held  as  a  part  of  the  partnership  funds  or  stock,  ought  to  de- 
volve upon  or  descend,  as  real  estate,  to  the  heir  or  devisee, 
or  ought  to  belong  as  personalty  to  the  executor  or  adminis- 
trator upon  the  death  of  the  partner.  Upon  this  point  there 
has  been  a  diversity  of  judicial  opinion,  as  well  as  of  judicial 
decision,  some  judges  holding,  that  in  such  a  case  it  retfiined 
its  original  character  of  real  estate,  and  passed  to  the  heirs  or 
devisees  accordingly ;  and  others  holding  that  it  was  to  be 
treated  throughout  as  partnership  property,  and  therefore  as 
personalty,  as  belonged  to  the  executor  or  administrator. 
The  doctrine,  under  these  circumstances,  must  be  considered 
as  open  to  many  distressing  doubts.^ 

1  Thornton  o.  Dizon,  3  Bro.  Ch.  that  all  property,  involved  in  a  part- 

199,  and  Mr.  Belt's  note  (1) ;  Bal-  nership  concern,  ought  to  be  consid- 

main  v.  Shore,  9  Ves.  500,  507-509;  ered  as  personal;  and  again  affirmed 

Ripley  v,  Waterworth,  7  Ves.  425;  it  in  Townsend  v.   Devaynes,   re- 

Cookson  0.  Cookson,  8  Sim.  529;  ported  in  1  Mont,  on  F.  Appx.  97; 

Fereday  o.  Wightwick,  1  Russ.  &  3  Bro.   Ch.   199,   Belt's  note  (1). 

M.  45;  Houghton  v.  Houghton,  11  Sir   John    Leach,    in    Fereday    o. 

Sim.  491;   1  Story,  £q.  Jur.  §  674;  Wightwick,  1  Russ.  &  M.  45,  and 

[Matlock  V.  MaUock,  5  Ind.  403;  Phillips  v.  FhiUips,  1  Myl.  &  K.  649, 

Rice    o.    Barnard,     20    Yt.    479 ;  and  Broom  v.  Broom,  3  Myl.  &  K. 

Buchan  v,   Sumner,  2  Barb.   Ch.  443,  was  of  the  same  opinion  as 

165,  200.     And  a  lease  thereof  by  Lord  Eldon.     Mr.  Baron  Alderson, 

one  partner  in  his  own  name  wiU  in  Morris  v,  Kearsley,  2  You.  &  C. 

enure  for  the  benefit  of  the  firm.  Ex.  139,  acted  on  the  same  opin- 

Moderwell  9.  Mullison,  21  Penn.  St.  ion.     More  recently,  Vice-Chancel- 

257].  lor  Shad  well  has  upheld  the  doctrine 

'  Lord  Thurlow  held  the  former  of   Sir  Wm.   Grant.      Cookson  9. 

opinion  in  Thornton  v,  Dixon,  8  Cookson,  8  Sim.  529.     Mr.  CoUyer, 

Bro.  Ch.  199,  and  Belt's  note  (1) ;  in  his  valuable  Treatise  on  Partner- 

and  Sir  WiUiam  Grant,  in  Bell  v.  ship,  has  discussed  at  large  the  whole 

Phyn,  7  Ves.  453,  and  Balmain  p.  learning  applicable  to   this  point. 

Shore,  9  Ves.  500,  adopted  the  same  See  Coll.  on  P.  B.  2,  c.  1,  §  1,  pp. 

opinion.     On  the  other  hand,  Lord  82-102.    Mr.  Bell  has  summed  up 

Eldon,  in  Selkrig  v.  Davies,  2  Dow,  the  Scottish  law  on  these  points  as 

230,  242,  held  the  opposite  opinion,  follows:  *'  The  property  of  the  com- 
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§  94.   Powers  of  Partners  over  Partnership  Property,    In 
virtue  of  this  community  of  rights  and  interests  in  the  part- 

pany  is  common;  held  pro  indiviso  version  after  the  purposes  of  the 
hy  all  the  partners,  as  a  stock,  and  trust  are  fulfilled:  and  (2),  the  pe- 
in  trust;  responsible  for  the  debts  of  culiarity  that  hereditable  subjects 
the  concern ;  and  subject,  after  the  belonging  to  and  held  by  a  company 
debts  are  paid,  to  division  among  are  considered  not  as  hereditable  in 
the  partners  according  to  their  agree-  succession,  but  as  movable;  consist- 
ment.  This  is  a  great  point  in  the  ing  of  the  /im  ci-editi  only.  3.  In 
doctrine  of  partnership,  and  import-  this  respect,  the  contract  of  partner- 
ant  consequences  are  deducible  from  ship  has  the  effect  of  a  direct  con- 
it.  The  common  stock  includes  all  veyance  of  property  to  the  company, 
lands,  houses,  ships,  leases,  com-  of  whatever  is  engaged  to  be  given, 
modities,  money;  whatever  is  con-  or  by  clear  evidence  is  contributed 
tributed  by  the  partners  to  the  com-  to  the  use  of  the  company  by  any  of 
pany  use.  It  compi^ehends  also  the  partners,  to  whom  it  belongs, 
whatever  is  created  by  the  joint  ex-  The  contract  does  not  indeed  super- 
ertions  of  the  company,  or  acquired  sede  the  necessity  of  the  completion 
in  the  course  of  the  employment  of  of  the  transference  by  tradition  or 
their  capital,  skill,  and  industry,  otherwise;  but  it  operates  as  a  con- 
All  this  by  the  operation  of  law,  Yey2knce(tilulus  trans ferendidominii)^ 
and  the  nature  and  effect  of  the  con-  which,  when  followed  by  tradition, 
tract,  becomes  common  property;  is  possession,  intimation,  and  the  other 
held  by  all  the  partners  jointly  for  methods  of  completing  a  transfer- 
the  uses  of  the  partnership;  and  is  ence  by  hfr,  vests  the  property  in 
directly  answerable  as  a  stock  for  the  partners,  jointly  for  the  purposes 
the  payment  of  its  debts.  1.  Vest-  already  expressed.  *  Society,*  says 
ing  of  the  Stock,  —  The  stock  or  Lord  Stair,  '  is  not  so  much  a  per- 
commou  fund  is  held  by  the  part-  mutative  as  a  commutative  contract, 
ners  pro  indiviso.  And,  1.  This  whereby  the  contractors  communi- 
pro  indiviso  right  implies,  as  be-  cate  to  each  other  some  stock,  work, 
tween  the  parties  themselves,  a  or  profit.  The  effect  of  society  is 
right  of  retention  in  each  partner  that  thereby  something,  which  be- 
over  the  stock,  for  any  advances  fore  was  proper,  beoometh,  or  is 
which  he  may  have  made  to  the  com-  continued  to  be,  common  to  the  co- 
pany,  or  for  any  debt  due  by  the  partners.*  He  adds :  *  Yet  this 
company,  for  which  he  may  be  made  communication  is  not  effectual  to 
responsible.  2.  It  also  implies,  in  transfer  the  property  in  part,  or  to 
relation  to  the  public  at  large,  cred-  communicate  it  without  delivery  or 
itors  of  the  company,  a  trust  in  the  possession,  by  which  property  by 
several  partners,  as  joint  trustees  for  positive  law  is  transferred.*  This 
payment,  in  the  first  place,  of  the  distinction  is  of  some  consequence, 
company  debts.  And  on  this  point  Where  the  question  is  between  the 
rests  (1),  the  preference,  which  the  parties  and  their  representatives,  as 
creditors  of  the  company  have  over  to  what  shall  be  considered  as  the 
the  company  funds;  none  of  the  estate  of  the  company,  but  without 
partners,  nor  any  one  in  their  right,  involving  any  competition  with  third 
as  indindual  creditors  or  otherwise,  parties,  whatever  falls  under  the  fair 
being  entitled  to  more  than  the  re-  construction  of  the  contract  will,  as 
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nership  stock,  funds,  and  effects,  each  partner  possesses  full 
power  and  authority  to  sell,  pledge,  or  otherwise  to  dispose 

a  personal  right,  belong  to  the  com-  be  transferred  by  deed,  the  partner- 
pany  and  its  creditors.  But  where  ship  will  acquire  by  the  contract 
there  arises  a  competition  depending  nothing  more  than  the  jus  ad  rem. 
on  the  question  of  real  right,  it  will  If,  for  example,  a  cotton-mill  is,  by 
be  determined  according  to  that  cri-  the  ag^ement,  contributed  as  his 
terion  of  real  right  which  the  law  share  of  stock,  on  the  pai't  of  the 
has  appointed  in  cases  of  transfer-  owner,  this  will  not  feudally  traus- 
ence.  But  in  determining  what  shall  f  er  to  the  company  the  property  of 
amount  to  an  engagement  to  contrib-  the  mill,  so  as  to  entitle  them  to 
ute,  and  consequent  convey ance  of  exclude  the  adjudication  of  the  sep- 
a  particular  subject,  it  is  not  always  arate  creditors  of  the  proprietor 
the  use  of  the  subject  that  will  set-  trusting  to  the  record.  But  it  will, 
tie  the  point.  In  one  case,  certain  like  a  general  disposition,  confer  on 
subjects,  of  which  the  use  was  given  the  company  slJus  ad  rem,  by  virtue 
to  the  company,  were  held  to  be  of  which  they  may,  in  a  declarator 
fairly  intended  as  part  of  the  stock,  and  adjudication  in  implement,  have 
from  the  way  in  which  they  were  that  property  declared  and  adjudged 
mentioned  in  the  inventories.  In  to  the  partners  jointly,  or  to  a  trus- 
another  nearly  similar  case,  the  same  tee,  as  part  of  Uie  stock  of  the  con- 
inference  was  avoided,  the  partner-  cern.  5.  Such  personal  property  as 
ship  not  being  of  a  permanent  char-  may  have  been  acquired  in  the  name 
acter,  but  a  momentary  joint  adven-  of  the  society  becomes  eo  ipso  the 
ture  merely.  In  respect  to  mova-  property  of  the  partnership,  although 
bles,  all  commodities  comprehended  purchased  by  an  individual  partner 
within  the  partnership,  and  in  pos-  with  his  own  money.  He  is  prce- 
session  of  the  partner,  to  whom  they  positus  of  the  company,  and  entitled 
previously  belonged,  are  held,  as  by  to  advance  money  and  acquire  prop- 
traditio  brevis  manus^  to  be  vested  in  erty  directly  for  tiie  common  behoof, 
the  company;  for  the  partners  hav-  6.  Such  personal  property  as  a  part- 
ing power  to  hold  for  the  company  ner  acquires,  even  in  his  own  name, 
as  prcepositiy  their  possession  will  be  provided  it  be  beneficial  acquisition 
presumed  to  be  for  the  common  be-  and  in  the  company's  line  of  trade, 
hoof.  But  money  due  by  a  third  is,  according  to  the  spirit  of  the  con- 
party  to  an  individual  partner,  or  tract  of  partnership,  to  be  held  as 
commodities  in  the  hands  of  third  acquired  for  the  company ;  and  the 
parties,  contributed  by  the  owner  as  company  will  be  entitled  to  claim  it. 
part  of  his  stock,  will  not  be  trans-  But  it  would  rather  seem  that  in 
ferred  without  delivery  or  intima-  such  a  case  the  property  would  pass 
tion.  The  creditors  of  the  owner,  to  the  partner  in  real  right,  with  a 
using  attachment  by  diligence  be-  Jus  ad  rem  to  the  company  and  its 
fore  intimation  of  the  pai*tnership,  creditors.  7.  A  partner  who  binds 
would  attain  a  preference  over  the  himself  to  pay  a  sum  or  fungible 
company.  Ships  must  be  trans-  into  the  stock  is  debtor  to  the  com- 
f erred  according  to  the  directions  of  pany;  and  the  loss  of  the  money  or 
the  statute.  4.  As  to  land  and  fungible,  before  being  put  into 
other  property,  which,  by  the  forms  stock,  is  his  private  loss.  If  he  has 
of  territorial  conveyance,  require  to  engaged  to  put  in  a  specific  subject 
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of  the  entirety  of  any  particular  goods,  wares,  merchandise, 
or  other  personal  effects  belonging  to  the  partnerehip,  and  not 

into  stock,  and  it  perish,  the  loss  is  the  partners  of  a  partnership,  to 
to  the  company,  unless  the  partners  dispossess  the  copartner  from  cer- 
shall  he  in  mora.**  2  Bell,  Comm.-  tain  lands  owned  hy  the  partnership, 
B.  7,  c.  1,  pp.  618-615,  5th  ed.  Mr.  but  held  in  the  name  of  the  deceased 
Chancellor  Kent,  in  his  learned  partner,  which  was  also  the  fiim 
Commentaries  (Vol.  3,  87-40),  has  name,  it  was  held  that  the  defend- 
discussed  the  subject  at  large ;  and  ant's  equitable  claim  was  a  good  de- 
af ter  referring  to  the  American  au-  fence.  Thompson  r.  Egbert,  1  Hun, 
thorities,  which  are  as  much  in  con-  484.  And  see  McCauley  v.  Fulton, 
flict  with  each  other  as  the  English,  44  Cal.  355.  |  In  Moreau  v.  Saffar- 
he  expresses  his  own  opinion  to  be  ans,  8  Sneed,  595,  it  was  held  that 
that  the  weight  of  authority  is  that  a  conveyance  to  J.  S.  &  Company 
equity  will  consider  the  person  in  vested  the  legal  title  in  J.  S.  {See 
whom  the  real  estate  is  vested  as  also  Holmes  v.  Jarrett,  7  Heisk.  506.  | 
trustee  for  the  whole  concern,  and  On  the  partition  of  partnership  real 
the  property  will  be  entitled  to  be  estate,  see  Greene  v.  Graham,  5 
distributed  as  personal  estate.  8  Ohio,  264;  Patterson  v.  Blake,  12 
Kent,  87-89  ;  and  the  authorities  Ind  436.  See  also  Ensign  v.  Briggs, 
cited  in  the  notes,  Id.  See  Gow  on  6  Gray,  829 ;  Whitman  v.  Boston  & 
P.  c.  2,  pp.  82-85, 3d  ed. ;  Wats,  on  Maine  R.  R.  Co.,  8  Allen,  183. 
P.  c.  2,  pp.  81-89, 2d  ed. ;  Gow  on  P.  II.  The  equitable  interest  of 
Suppl.  1841,to3d  ed.  c.  2,  §  1,  8-18.  a  partner  in  partnership  real  es- 
llteal  Estate  of  a  Partnership,  tate  is  the  right  to  have  the  use  of 
—  I.  The  interest  of  a  partner-  it,  the  right  to  have  it  employed,  if 
ship  in  real  estate  can  only  be  necessary,  for  the  payment  of  part- 
equitable.  The  legal  title  must  be  nership  debts,  and  of  any  balance 
either  in  all  the  partners  as  Individ-  due  him  from  his  copartners,  and, 
uals,  or  in  one  or  more  of  them,  or  after  such  payments,  a  share  in  it 
in  a  stranger.  Coles  v.  Coles,  15  proportional  to  his  interest  in  the 
Johns.  159;  |1  Am.  Lead.  Cas.  5th  partnership.  {1  Am.  Lead.  Cas. 
ed.  *494,  602.  See  Morrison  v.  5th  ed.  *494,  802;  1  Lead.  Cas.  in 
Mendenhall,  18  Minn.  282 ;  Tidd  v.  Eq.  4th  Am.  ed.  272-274,  •isa- 
Rines,  26  Minn.  201;  Caldwell  p.  Par-  »190,  286,  and  cases  thei-e  cited, 
mer,  56  Ala.  405} .  The  holders  of  See  Deveney  ».  Mahoney,  8  C.  E. 
the  legal  title  may  be  either  joint  Green,  247;  Thrall  r.  Crarapton,  9 
tenants  or  tenants  in  common,  ac-  Bened.  218;  s.  c.  16  N.  B.  R.  261.} 
cording  to  the  terms  of  the  convey-  Thus  though  the  partners  are  at  law 
ance  to  them.  Jeffereys  v.  Small,  1  joint  tenants,  there  will  be  no  jus  ao 
Vern.  217;  Elliot  v.  Brown,  8  crtf^r^nrfi allowed  in  equity.  Laker. 
Swans.  489.  {See  Morrison  ».  Men-  Craddock,  8  P.  Wra.  158.  If  one 
denhall,  18  Minn.  282.  |  Theequi-  of  the  partners  has  a  one-third  in- 
table  interest  of  a  partner  in  real  es-  terest  and  the  other  a  two-thirds  in- 
tate  cannot  of  course  be  availed  of  terest  in  the  partnership,  they  will 
in  ejectment.  Collins  ».  Warren,  have  that  same  proportionate  inter- 
29  Mo.  236;  Lowe  v.  Alexander,  15  est  at  equity  in  partnership  lands, 
Cal.  296.  jIn  an  action  by  the  though  the  lands  were  conveyed  to 
widow  and  sole  devisee  of  one  of  them  in  equal  shares  as  tenants  in 
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merely  of  his  owu  share   thereof,  for  purposes  within  the 
scope   of  the  partnership.^     In  respect  to   his  own  share 


common.  Putnam  v.  Dobbins,  38 
111.  394.  So  one  holding  the  legal 
title  to  partnership  real  estate  can- 
not be  compelled  in  equity  to  con- 
vey a  moiety  o£  the  estate  to  his 
copartner,  when  the  balance  of  ac- 
counts is  against  the  latter.  Wil- 
liams V.  Love,  2  Head,  81.  { And  a 
court  of  equity  will  recognize  and 
enforce  a  specific  lien  upon  the  part- 
nership real  estate  for  moneys  ad- 
vanced by  a  partner  beyond  his 
own  liability,  as  against  his  co- 
partners and  their  individual  cred- 
itors. Pierce  v.  Wilson,  2  Iowa, 
20;  Evans  v.  Hawley,  35  Iowa, 
83.! 

III.  1.  As  in  all  cases  of  real  es- 
tate held  on  trust,  one  who  purchas- 
es  real  estate  from  the  partner  hav- 
ing the  legal  title,  with  notice  that  it 
U  partnership  property,  will  take  the 
land  subject  to  the  equities  of  the 
partners  and  partnership  ci*editors; 
but  a  purchaser  who  has  no  such  no- 
tice will  take  the  land  discharged  of 
such  equities.  Boyce  v.  Coster,  4 
Strobh.  Eq.  25;  Hoxie  v.  Carr,  1 
Sumn.  173 ;  Tillinghastv.  Champlin, 
4  R.  1. 173 ;  Frink  v.  Branch ,  16  Conn. 
260;  Buchan  v.  Sumner,  2  Barb.  Ch. 
165;  M'Dermot  v.  Laui'ence,  7  S.  & 
R.  438 ;  Matlack  o.  James,  2  Beasl. 
126;  Forde  v,  Herron,  4  Munf.  316; 
Divine  o.  Mitchum,  4  B.  Mon.  488; 


Buck  V.  Winn,  11  B.  Mon.  320; 
Reeves  v.  Ayers,  38  111.  418  ;  |1 
Am.  Lead.  Cas.  5th  ed.  *497, 606 ;  1 
Lead.  Cas.  in  Eq.  4th  Am.  ed.  286 
Vandike's  Appeal,  57  Penn.  St.  9 
Lefevre's  Appeal,  69  Penn.  St.  122 
Ebbert's  Appeal,  70  Penn.  St.  79 
Parker  v.  Bowles,  57  N.  H.  491 
McKee  o.  Griffin,  23  La.  Ann.  417 
Crow  V,  Drace,  61  Mo.  225;  Tiemann 
V,  Molliter,  71  Mo.  512;  Ross  v. 
Henderaon,  77  N.  C.  170.  See  also 
Geddes^  Appeal,  84  Penn.  St.  482. 
So  also  as  to  mortgagees  with  no- 
tice. Cavandei*  v,  Bulteel,  L.  R.  9 
Ch.  79;  Whitmore  v.  Shiverick,  3 
Nev.  288;  Hiscock  t;.  Phelps,  49 
N.  Y.  97;  Hewitt  i;.  Rankin,  41 
Iowa,  35;  Lewis  v.  Anderson,  20 
Ohio  St.  281.  See  also  Reynolds  v. 
Ruckman,  85  Mich.  80).  But  see 
Treadwell  v.  Williams,  9  Bosw. 
649. 

2.  So,  also,  as  in  other  trusts, 
partnership  equities  will  be  enforced 
against  the  heirs,  devisees,  or  widow 
of  the  partner  who  held  the  legal 
title.  Burnside  o,  Merrick,  4  Met. 
537;  Dyer  v.  Clark,  5  Met  562; 
Howard  v.  Priest,  5  Met  582 ;  Sum- 
ner V,  Hampson,  8  Ohio,  328;  |Mo- 
Guire  o.  Ramsey,  4  Eng.  (Ark.) 
518;  Offutt  V.  Soott,  47  Ala.  104; 
Scruggs  9.  Blair,  44  Miss.  406; 
Whitney  v.  Cotten,  53  Miss.  689. 


1  Wats,  on  P.  c.  2,  pp.  91-93,  2d 
ed. ;  Gow  on  P.  c.  2,  §  2,  pp.  51-54, 
3d  ed. ;  CoU.  on  P.  B.  3,  c.  1,  §  1, 
pp.  263-268,  2d  ed. ;  Id.  B.  2,  c.  1, 
§  2,  p.  113;  Foxr.  Hanbury,  Cowp. 
445;  3  Kent,  44;  [Woodward  v. 
Cowing,  41  Me.  9].  Of  course  we 
are  to  except  from  this  doctrine  all 
cases,  where,  although  the  property 
originally  belonged  to  the  partner- 
ship^ it  has  become  the  property  of 


an  individual  partner  by  the  consent 
of  the  firm;  for  in  such  cases  the 
property  is  to  all  intents  and  pur- 
poses to  be  treated  as  the  private 
property  of  that  partner,  and  is  dis- 
posable by  him  alone,  accordingly,  in 
the  same  manner  as  if  it  never  had 
belonged  to  the  partnership.  Coll. 
on  P.  B.  2,  c.  1,  §  2,  pp.  113,  114, 
2ded. 
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thereof,  he  may  be  properly  deemed  to  do  all  acts  of  this  sort 
as  owner;   in  respect  to  the  shares  of  his  copartners,   he 

See    Robertshaw    v.    Hanway,    52  Johnson  v.   Rogers,   15  N.  B.  R. 

Miss.  718;  Cobble  v,  Tomlinsou,  50  ![.     At  law  the  separate  creditor 

Ind.  550 1 .     In  Smith  v,  Jackson,  2  will  not  be  postponed  to  a  part- 

£dw.  Ch.  28,  the  claim  for  dower,  nership    creditor.     Blake    v.   Nut- 

of  the  widow  of  a  deceased  partner  ter,  19  Me.   16.     See  Goodwin  v. 

who  held  the  legal  title  to  partner-  Richardson,  11  Mass.  469.     But  a 

ship  real  estate,  was  held  paramount  separate  creditor  who  has  levied  at 

to  the  equities  of  the  other  partners;  law  will  hold  the  land  in  trust  for 

but  this  decision  stands  alone,  and  the  partnership.     Peck  v,  Fisher,  7 

finds  no  support  in  the  other  cases.  Cush.  886.     { See  McCauley  v.  Ful- 

But  though  the  claim  of  the  widow  ton,  44  Cal.  855.} 
for  dower  must  yield  to  the  trust  for         In  Hale  v.  Henrie,  2  Watts,  148, 

the  partnership,  yet  if  the  land  is  and   Ridgway's  Appeal,   15  Penn. 

purchased  by  one  without  notice  of  St.  177,  it  was  held  that  if  the  land 

the  partnership,  and    is  therefore  be  recorded  as  owned  by  A.  and  B., 

held  discharged  of  the  ti-ust,  the  and  there  is  no  notice  on  record  that 

right   of    the    vendor's   widow    to  A.  and  B.  are  partners,  a  separate 

dower  revives,  and  will  be  enforced  creditor  of  A.  can  hold  A.'s  uudi- 

against  the  purchaser.     Markham  vided  moiety  of  the  land  against  the 

V.  Merrett,  7  How.  (Miss.)  487.   But  creditors  of  the  partnership.  Contra^ 

when  partnership  land  is  conveyed  Fall  River  Whaling  Co.  r.  Borden, 

for  a  partnership  debt,  the  party  to  10  Cush.  458.     Hale  v.  Henrie  and 

whom  it  is  conveyed  will  hold  it  free  Ridgway's  Appeal  are  questioned, 

from  any  claim  of  dower  by  the  and  it  would  seem  with  reason,  in  1 

widow  of  one  of  the  partners.   Duh-  Lead.  Cas.  in  £q. ,  as  contravening 

ring    V.    Dohring,     20    Mo.    174.  the  general  rule  that  creditors  can 

1  Simpson  v.  Leech,  86  111.  286.  take  only  the  equities  of  their  debt- 
There  can  be  no  homestead  exemp-  ors.  \1  Lead.  Cas.  on  Eq.  4th  Am. 
tion  in  firm  property  in  favor  of  ed.  287.  But  see  McCormick's  Ap- 
the  heirs  of  one  of  the  partners,  peal,  57  Penn.  St.  54;  Lefevre's 
Robertshaw  v.  Hanway,  52  Miss.  Appeal,  69  Penn.  St.  122;  Ebbert's 
718;  Terry  v.  Berry,  18  Nev.  514.  Appeal,  70  Penn.  St.  79;  Fosters. 
See  Smith  v.  Chenault,  48  Tex.  Barnes,  81  Penn.  St.  877 ;  Appeal  of 
455;  Hunnicutt  v.  Summey,  68  Ga.  the  National  Bank  of  Titusville,  83 
586.)  Penn.  St.  208;  Geddes*s  Appeal,  84 

8.  Partnership  real  estate  will  be  Penn.  St.  482 :  Volmar  v,  Greer,  7 

held  bound  to  the  partnership  credi-  Phila.  458;  In  re  Zug,  16  N.  B.  R. 

tors  in  preference  to  the  creditors  of  280;  in  all  of  which  the  rule  declared 

the  separate  partners.     Crooker  ».  in  Hale  r.  Henrie  and  Ridgway's  Ap- 

Crooker,  46  Me.  250;  Jones  v.  Neale,  peal  is  approved  and  followed.    See 

2  P.  &  H.  889;  jl  Am.  Lead.  Cas.  also  Lancaster  Bank  r.  Myley,  13 
5th  ed  »497,*498,  606-608;  1  Lead.  Penn.  St.  544;  MeOy  v.  Wood,  71 
Cas.  in  Eq.  4th  Am.  ed.  286;  Rose  Penn.  St.  488,  in  both  of  which 
V,  Izard,  7  S.  C.  442;  Hiscock  cases  the  above  rule  was  recognired, 
V.  Phelps,  49  N.  Y.  97;  Everett  but  held  not  to  apply  on  the  ground 
V.  Schepmoes,  6  Hun,  479;  Mar-  that  there  was  sufficient  notice  on 
rett  v.  Murphy,  11  N.  B.  R.  181;  record,  t 

186 


CHAP.  VI.]       PARTNERSHIP  PROPERTY.  §  94 

be  properly  deemed  to  do  such  nets  as  their  agent,  and  as 
the  accredited  representative  of  the  firm.     The  law,  however, 

IV.     1.  A    partner    cannot,    of  paid  out  of  the  personal  effects  of 

course,  give  a  good  legal  title  to  that  the  partnership,  and  there  are  no 

part  of  the  partnership  real  estate  debts  existing  against  the  estate  of 

in  which  he  has  only  an  equitable  the  deceased  partner,  the  surviving 

interest.     Dillon  v.  Brown,  11  Gray,  partner  is  not  bound  to  account  to 

179 ;  Davis  v.  Christian,  15  Gratt.  the  representative  of  such  deceased 

11.     And  a  purchaser  of  such  inter-  partner  for  rents  of  the  realty.   Hart- 

est  takes  it  subject  to  all  equities,  nett  o,  Fegan,  3  Mo.  App.  Cas.  l.\ 

though  unknown  to  him.     Kramer  In  Dupuy  v.  Leavenworth,  17  Cal. 

V.  Arthurs,  7  Peun.  St.  165.  262,   where  one   partner   had    ab- 

A  surviving  partner,  however,  sconded,  the  other  partner  was  held 
has  authority  over  the  real  estate  of  authorized  to  sell  the  partnership 
the  firm,  and  can  sell  it  for  partner-  real  estate,  and  a  frona^c/e  purchaser 
ship  debts;  and,  if  he  has  only  the  from  him  could  compel  a  conveyance 
equitable  interest,  equity  will  com-  fix)m  one  who  had  purchased  with 
pel  the  heir  of  the  deceased  partner  notice  from  the  absconding  part- 
to  convey  the  legal  title.  Andrews  ner.  See  Moran  v.  Palmer,  13  Mich. 
V,  Brown,  21  Ala.  437;   Delmonico  867. 

V.   Guillaume,    2   Sand.    Ch.   366;  2.  Whether  a  conveyance  by  one 

Pierce  v,    Trigg,    10   Leigh,  406;  partner  of  the    real  estate  of  the 

Gralbraith  v.   Gedge,    16  B.   Mon.  partnership  for  a  firm  debt  without 

631;  {Murphy  i;.  Abrams,  50  Ala.  the  assent  of  the  other  partners  is 

293 ;  Mathews  v.  Hunter,  67  Mo.  valid  is  a  question  which  arises  in 

293.     See  Whitney  v.  Gotten,  53  two  classes  of  cases  which  do  not 

Miss.  689 ;  Jones  v.  Sharp,  9  Heisk.  seem  sufficiently  distinguished  in  the 

660;  Merritt  v.  Dickey,  38  Mich,  books. 

41;  Cobble  v.  Tomlinson,  50  Ind.  First,  When  the  partner  has  the 
550.  From  the  following  cases  it  legal  title  to  a  part  only  of  the  real 
would  seem  that  a  surviving  partner  estate,  as  when  he  is  tenant  in  com- 
has  the  power  to  convey  the  real  es-  mon  with  his  copartners.  In  this 
tate  of  tiie  partnership  without  re-  case  he  can  convey  only  so  much  as  he 
gard  to  whether  it  is  necessary  to  do  has  title  to;  for  the  legal  title  can  be 
so  in  order  to  pay  the  debts,  or  not,  conveyed  only  by  deed,  and  one  part- 
and  in  such  case  th%  purchaser  gets  ner  cannot  bind  the  others  by  deed, 
a  good  title.  Griffey  v.  Northcutt,  Post,  §§  117-122;  Dillon  r.  Brown, 
5  Heisk.  746;  Soloman  t;.  Fitzgerald,  11  Gray,  179;  Haynes  v.  Seachrest, 
7  Hebk.  552 1.  Though  the  pur-  13  Iowa,  455  ;  {post,  §  94;  Sutlive 
chaser  is  not  obliged  to  see  to  the  v.  Jones,  61  Ga.  676 ;  Van  Brunt  v, 
application  of  the  purchase-money,  Applegate,  44  N.  Y.  544;  Goddard 
yet,  if  he  is  cognizant  that  the  ac-  v.  Renner,  57  Ind.  532 ;  Chavener  i;. 
tion  of  the  surviving  partner  is  Wood,  2  Oregon,  182;  Walton  r. 
fraudulent,  he  will  not  be  protected  Tusten,  49  Miss.  569.  In  this  last 
in  his  purchase.  Tillinghast  v.  case  it  does  not  appear  in  whom  the 
Champlin,  4  R.  I.  173;  Holland  v.  legal  estate  was,  but  it  is  apparent- 
Fuller,  13  Ind.  195;  Lang  t).  War-  ly  assumed  that  each  partner  had 
ing,  25  Ala.  625.  {Where  the  debts  the  title  to  a  part[.  The  assent  of 
of   the  partnership  have  been  all  the  other  partners  may  be  proved  to 
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treats  each  partner,  without  any  nicety  of  discrimination  of 
this  sort,  as  possessing  a  dominion  over  the  entirety  of  the 

have  been  given  before  the  convey-  partnership  creditors.     |  Mr.  Justice 

auce,  or  they  may  be  proved  to  have  Lindley  (Liud.  on  P.  4th  ed.  2&4) 

ratified  it  afterward.     Juggeewan-  says,  ''  The  writer  is  not  aware  of 

das  Keeka  Shah  r.  Ramdas  Brij-  any  decision  in  which  an  equitable 

booken  Das,  2  Moo.  Ind.  App.  487 ;  mortgage  made  by  one  partner  by  a 

Lowery  v.  Drew,  18  TeiL  780  (which  deposit  of  deeds  relating  to  pai*tner- 

was   the   case   of   a    bond    for  a  ship  i-eal  estate,  has  been  upheld,  or 

deed) ;  Wilson  v.  Hunter,  14  Wis.  the  contrary ;  he  can  therefore  only 

683.  venture  to  submit  that  such  a  mort- 

Second,  When   the   partner  has  gage  ought  to  he  held  valid  in  all 

the  legal  title  to  the  whole  estate,  cases  in  which  it  is  made  by  a  partner 

There  is  no  technical  obstacle  to  having  an  implied  ]X)wer  to  borrow 

such  a  partner  conveying  the  title  on  the  credit  of  the  firm,    ^tee  Ex  parte 

to  a  partnei-ship  creditor,  and  the  National  Bank,  14  Eq.  607:  In  re 

only  objection  is  that  indicated  in  Patent  File  Co.,  6  Ch.  83;  Ez parte 

§  94  of  the  text,  of  a  fundameutal  Lloyd,  1  Mont.  &  Ayr.  494.   Compare 

difference  in  the  power  of  partners  7  T.  R.  210,  per  Lord  Kenyon."| 

over  real  and  personal  estate.    In  On  the  whole,  it  is  submitted  that 

spite  of  the  statement  in  the  text,  the  rule  as  laid  down  iu  the  text  is 

which  has  been  followed  by  the  text-  coextensive  only  with  the  rule  that 

books  generally,  it  may  be  doubted  one  partner  cannot  bind  another  by 

whether  this  distinction  exists.   The  deed,  and  that  an  attempt  to  push 

authority  cited  iu  the  text  is  Coles  it  beyond  such  latter  rule  to  a  case 

V.  Coles,  15  Johns.  159,  but  iu  that  in  which  a  partner  having  the  legal 

case  the  partners  were  at  law  ten-  title  to  partnership  property  sells  or 

ants  in  common.     The  other  cases  pledges  it  for  a  partnership  debt, 

commonly  cited  in  support  of  this  has  no  support  either  in  the  decided 

doctrine  are  Anderson  v.  Tompkins,  cases  or  on  principle.     In  Moder- 

1  Brock.  456;  Tapley  v.  Butterfield,  well  v.  MuUison,  21  Fenn.  St.  257, 

1  Met.  515;  Dyer  o.  Clark,  5  Met.  250,  Woodward,  J.,  says:  «*Part- 
562;  Tillinghast  v.  Champlin,4  B.  I.  ners  are  the  agents  of  each  other  in 
173;  but  none  of  these,  when  ex-  partnership  transactions;  and  when 
amined,  will  be  found  to  decide  the  real  estate  is  brought  into  the  part- 
point.  In  Sharp  v.  Milligan,  22  nership  business,  it  is  treated  in 
Beav.  606,  there  is  a  femble  that,  if  a  equity  as  personal  estate;  and  a  lease 
partnership  is  formed  for  no  fixed  of  it  by  one  partner  is  as  much  a 
period,  a  partner  cannot  bind  the  partnerahip  transaction  as  a  sale  of 
firm  by  a  lease  for  twenty-one  years,  partnership  goods  by  him  would 
but  the  remark  is  not  beused  on  any  be."  {And  see  Walton  17.  Tusten, 
thing  in  the  peculiar  nature  of  real  49  Miss.  569. 

estate.  Lawrence  v.  Taylor,  5  Hill  V.  The  chief  question  which 
(N.  Y.),  107.  On  the  other  hand,  has  arisen  with  regard  to  partner- 
there  is  a  dictum  in  Jones  v.  Neale,  ship  real  estate  is  to  detenninewhen 

2  P.  &  H.  339,  that  a  conveyance,  by  land  becomes  partnership  property, 
a  partner  having  the  legal  title,  to  a         1.  Real  estate  purchased  icith  part- 
partuersh  ip  credi tor,  passes  the  prop-  nership  funds. 

erty  to  the  land  as  against  other         A.  Real  estate  purchased  by  the 
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property,  and  not  merely  over  his  own  share,  and  therefore  as 
clothed  with  all  the  ordinaiy  attributes  of  ownership.^    This 


partnership  funds  far  partnership 
purpose*  is  partnersiiip  property ;  and 
this,  whether  the  legal  title  is  taken 
in  the  name  of  one  or  of  all  of  the 
partners.  Phillips  v,  Phillips,  1 
Myl.  &  K.  649;  Fei-eday  v.  Wight- 
wick,  1  Buss.  &  M.  45;  Townsend 
9.  Devaynes,  1  Mont,  on  P.  App. 
97;  Broom  v.  Broom,  3  Myl.  &  K. 
443;  Morris  v.  Kearsley,  2  You.  & 
C.  Ex.  139;  Bligh  u.  Brent,  Id.  268; 
Houghton  V.  Houghton,  11  Sim.  491 ; 
Hoxie  9.  Carr,  1  Sumn.  173,  181; 
Burnside  v.  Merrick,  4  Met.  537; 
Dyer  u.  Clark,  5  Met.  562 ;  Uowai*d 
9.  Priest,  5  Met.  582  ;  Crooker  9. 
Crooker,  46  Me.  250 ;  Buffum  v. 
Buffum,  49  Me.  108 ;  Jarvis  v. 
Brooks,  7  Fost.  37 ;  Willis  9.  Free- 
man, 35  Vt.  44;  Delmonicov.  Guil- 
laume,  2  Sand.  Ch.  366;  Bnchan  v, 
Sumner,  2  Barb.  Ch.  165;  Smith  9. 
Tariton,  2  Barb.  Ch.  336;  Matlack 
9.  James,  2  Beasl.  126;  Baldwin  9. 
Johnson,  Saxt.  Ch.  441;  Abbott's 
Appeal,  50  Penn.  St.  234 ;  Roberta 
son  9.  Baker,  11  Fla.  192;  Greene 
r.  Greene,  1  Ohio,  535;  Matlock  9. 
Matlock,  5  Ind.  403;  |Lind.  on  P. 
4th  ed.  654;  1  Am.  Lead.  Cas.  5th  ed. 
*495,  604 ;  1  Lead.  Cas.  in  £q.  4th 


Am.  ed.  276,  *193,  286;  Davies  9. 
Games,  12  Ch.  ,D.  813;  Offutt  9. 
Scott,  47  Ala.  104;  Faulds  9.  Yates, 
57  ill.  416;  Bopp  9.  Fox,  63  111.  540; 
Johnson  u,  Clark,  18  Kan.  157 ; 
Willek  9.  Brown,  65  Mo.  138  ; 
Mathews  r.  Hunter,  67  Mo.  293; 
Whitmore  v.  Shiverick,  3  Nev.  288; 
Bank  of  Metropolis  v.  Sprague,  5 
C.  £.  Green,  13;  Collins  9.  Decker, 
70  Me.  23 ;  Ross  9.  Henderson,  77 
N.  C.  170;  Knott  v.  Knott,  6  Oregon, 
142;  Lancaster  Bank  v.  Myley,  13 
Penn.  St.  544;  West  Hickory  Min- 
ing Asiiociation  9.  Reed,  80  Penn. 
St.  38;  Lime  Rock  Bank  v.  Phetten- 
place,  8  R.  I.  56;  Hiscock  v.  Phelps, 
49  N.  Y.  97;  Fairchild  9.  Fairchild, 
64  N.  Y.  471 ;  Parker  *;.  Parker,  65 
Barb.  205;  £verett  v.  Schepmoes,  6 
Hun,  479.  And  where  moneys  of 
Uie  firm  have  been  expended  upon 
such  real  estate  in  its  improve- 
ment, the  same  effect  follows  as 
to  its  enhanced  value.  Hiscock 
V,  Phelps,  supra\.  See  Fall  River 
Whaling  Co.  9.  Borden,  10  Cush. 
458;  Carlisle  9.  Mulhem,  19  Mo. 
56;  {Little  9.  Snedecor,  52  Ala. 
167;  Bryant  9.  Hunter,  6  Bush 
(Ky.),  75;    Bank  of  Louisville  9. 


^  3  Kent,  44.  —  Mr.  Chancellor 
Kent  here  says :  *  *  With  respect  to  the 
power  of  each  partner  over  the  part- 
nership property,  it  is  settled  that 
each  one,  in  ordinary  cases,  and  in 
the  absence  of  fraud  on  the  part  of 
the  purchaser,  has  the  complete  jus 
disponendi  of  the  whole  partnership 
interests,  and  is  considered  to  be  the 
authorized  agent  of  the  firm.  He 
can  sell  the  effects,  or  compound  or 
discharge  the  partnership  debts. 
This  power  results  from  the  nature 
of  the  business,  and  is  indispensa- 
ble to  the  safety  of  the  public,  and 


the  successful  operations  of  the  part- 
nership. A  like  power  in  each  part- 
ner exists  in  respect  to  purchases  on 
joint  account;  and  it  is  no  matter 
with  what  fraudulent  views  the 
goods  were  purchased,  or  to  what 
purposes  they  are  applied  by  the 
purchasing  partner,  if  the  seller  be 
clear  of  the  imputation  of  collusion. 
A  sale  to  one  partner,  in  a  case 
within  the  scope  and  course  of  the 
partnership  business,  is,  in  judg- 
ment of  law,  a  sale  to  the  partuer- 
sldp." 
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doctrine,  indeed,  seems  indispensable  to  the  security  and  con- 
venience of  the  public,  as  well  as  to  the  facility  of  transacting 


Hall,  8  Bush  (Ky.)t  672;  Sherwood 
17.  St.  Paul  &  Chicago  Railway  Co., 
21  Minn.  127;  Uhler  v,  Semple,  6 
C.  E.  Green,  288;  Miller  ».  Procter, 
20  Ohio  St.  442;  Thompson  v.  Bow- 
man, 6  Wall.  816).  In  Duhring  v. 
Duhring,  20  Mo.  174,  where  the  case 
states  that  the  land  was  bought  with 
partnership  funds,  '*  to  be  held  as  an 
investment,"  until  the  firm  closed 
business,  the  land  was  held  to  be 
partnership  property;  but  it  is  plain 
from  the  report  that  the  firm  occu- 
pied part  of  the  premises,  and  that 
the  main  use  of  the  land  was  for 
partnership  purposes,  and  the  land 
was  finally  sold  for  a  partnership 
debt. 

So  if  land  is  bought  with  part- 
nership funds  with  the  intention  of 
using  it  for  partnerahip  purposes, 
though  in  fact  it  is  never  so  used,  it 
is  partnership  propeity.  Erwin's 
Appeal,  39  Penn.  St.  535.  A  part> 
nership  consisted  of  four  members, 
two  of  whom  were  dormant.  The  os- 
tensible partners  bought  lands  to  be 
used  in  the  partnership  business  in 
their  own  name.  A  small  part  only 
of  the  price  was  paid ;  but  what  lit- 
tle was  paid  came  out  of  the  part- 
nership funds.  The  partners  (in- 
cluding the  dormant  members)  were 
held  liable  for  the  remainder  of  the 
purchase-money.  Brooke  v.  Wash- 
ington, 8  Gratt.  248.  On  the  other 
hand,  in  N.  Penn.  Coal  Co.'s  Ap- 
peal, 45  Penn.  St.  181,  land  was 
bought  by  one  partner  in  his  own 
name,  and  he  gave  a  bond  and  mort- 
gage for  pai*t  of  the  price,  the  re- 
mainder of  the  price  was  paid  out  of 
the  partnership  funds,  and  the  land 
was  used  in  the  business  of  the  firm ; 
yet,  on  the  ground  that  the  vendor 
had  given  credit  to  the  individual 
partner,  the  firm  was  held  not  liable 
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for  the  unpaid  purchase-money.  See 
also  Pitts  v.  Waugh,  4  Mass.  424. 
See  Forsyth  v.  Clark,  3  Wend.  637 ; 
Dewey  v,  Dewey,  35  Vt.  655;  Lacy 
V.  Hall,  37  Penn.  St.  360;  Boyers  v. 
Elliott,  7  Humph.  204;  infra,  2.  B. ; 
{ Richards  v.  Manson,  101  Mass.  482. 
In  Lefevre's  Appeal,  69  Penn.  St. 
122,  it  was  held  that,  as  between 
partnership  creditors  and  individual 
creditors,  where  a  part  of  the  pur- 
chase-money of  real  estate  comes  out 
of  the  parUiership  funds  with  the 
consent  of  the  partners,  and  the 
title  is  taken  in  the  names  of  two  of 
the  partners,  and  the  property  used 
for  partnership  purposes,  there  is  no 
resulting  trust  to  the  partnership, 
and  that  an  agreement  to  make  such 
real  estate  partnership  property  must 
be  in  writing  and  recorded.  See  also 
Ebbert's  Appeal,  70  Penn.  St.  79; 
Foster  v.  Barnes,  81  Penn.  St.  377; 
Appeal  of  National  Bank  of  Titus- 
ville,  83  Penn.  St.  203;  Harding 
V.  Devitt,  10  Phila.  95,  and  post, 
2.  A.I. 

B.  Real  estate  purchased  with 
partnership  funds,  but  not  for  part- 
nership  purposes,  is  presumed  to  be- 
long to  the  partners  in  proportion 
to  their  interest  in  the  partner- 
ship. (In  New  York,  however,  it 
is  otherwise,  implied  trusts  hav- 
ing been  abolished  by  statute. 
Cox  0.  McBurney,  2  Sand.  561.) 
But  this  presumption  may  be  re- 
butted; and  it  may  be  shown  that 
the  real  estate  belongs  to  the  part- 
ner in  whose  name  the  legal  title 
was  taken.  Smith  v.  Smith,  5  Yes. 
193.  See  Hunt  v.  Benson,  2  Humph. 
459;  jHoldrege  v.  Gwynne,  3  C. 
E.  Green,  26;  Richards  v.  Mauson, 
101  Mass.  482 ;  Buck  v.  Swazey,  35 
Me.  41). 

Though  i-eal  estate  purchased  with 
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commercial  business.     But  in  respect  to  real  estate  a  different 
rule  prevails,  founded  upon  the  nature  of  the  property  and  the 

partnership  funds,  but  not  for  part-  Whitney  v»  Gotten,  53  Miss.  689. 
nership  purposes,  belongs  to  the  But  in  Deveney  o.  Mahoney,  8  C.  E. 
partners,  in  the  absence  of  evidence  Green,  247,  it  was  held  that  im- 
to  the  contrary,  yet  it  seems  to  be  proveinents  made  with  partnership 
the  better  opinion  that  the  land  be-  funds  on  the  real  estate  of  one  part- 
longs  to  the  partners  separately,  and  ner  for  his  separate  use  could  be 
not  to  the  partnership.  Wooldridge  treated  as  partnership  property,  in 
V.  Wilkins,  3  IIow.  (Miss.)  300;  a  suit  between  the  other  partner  and 
{Bank  of  England's  Case,  3  DeG.  a  purchaser  with  notice. ) 
F.  &  J.  645;  Homer  r.  Homer,  107  In  Fall  River  Whaling  Co.  v. 
Mass.  82;  Price  v.  Hicks,  14  Fla.  Bordenf^  10  Cush.  458,  467,  470, 
565;  Morgan  v,  Olvey,  53  Ind.  6;  lands  were  purchased  by  pai'tners, 
Volraar  v,  Greer,  7  Phila.  453.  It  and  the  deed  taken  to  them  as  ten- 
seems  that  the  case  of  McGrath  o.  ants  in  common.  **  The  cost  of  the 
Sinclair,  55  Miss.  89,  comes  within  purchase  went  into  the  partnership 
this  principle.  But  see  Burnam  v.  accounts.  The  estates  wera  entered 
Burn  am,  6  Bush  (Ky.),  389,  though  into  the  company  books  as  company 
in  this  last  case  it  did  not  appear  property.  As  portions  were  sold  for 
whether  the  lands  were  used  for  profit,  from  time  to  time,  the  pro- 
partnership  purposes  or  not|.  ceeds  were  merged  in  the  general 
There  are  dicta  to  the  same  effect  funds  of  the  copartnership.  These 
in  Bell  v,  Phyn,  7  Yes.  453;  Ran-  lands  were  avowedly  purchased  for 
dall  V.  Randall,  7  Sim.  271;  Sigour-  speculation.''  It  was  held  that  the 
ney  17.  Munn,  7  Conn.  11;  Coder  o.  lands  were  partnership  property. 
Huling,  27  Penn.  St.  84;  {Lind.  on  The  court  say:  **  In  order  to  affect 
P.  4th  ed.  649;  1  Am.  Lead.  Cas.  5th  lands  with  partnership  equities,  it 
ed.  *495,  604;  1  Lead.  Cas.  in  Eq.  is  not  necessary  that  such  land 
4th  Am.  ed.  280,  281,  ♦197,  *198,  should  be  the  incident  merely  of  a 
288. 1  On  the  other  hand,  in  Gal-  commercial  partnership;  but  it  may 
braith  v.  Gedge,  16  B.  Mon.  631,  be  in  part,  at  least,  the  distinct  sub- 
land  purchased  with  partnership  stratum  of  a  copartnership."  See 
funds,  though  there  was  no  evi-  Hoxie  ».  Carr,  1  Sumn.  173;  Dil- 
dence  that  it  was  bought  for  sale,  worth  v.  Mayfield,  36  Miss.  40. 
and  though  apparently  it  was  not  When  land  is  bought  by  a  com- 
used  for  partnership  purposes,  was  mercial  partnership  from  partnership 
considered  as  partnership  property;  funds,  for  the  purpose  of  selling  to 
and  in  Buck  v.  Winn,  11  B.  Mon.  pay  firm  debts,  it  is  partnership 
320,  it  is  said  that  land  bought  with  property.  Pugh  v.  Carrie,  5  Ala. 
partnership  funds,  not  for  the  firm  446.  And  when  land  is  taken 
use,  but  as  a  speculation,  or  a  safe  for  a  partnership  debt,  it  be- 
investment,  is  partnership  property,  comes  partnership  property,  though 
In  Sumner  v.  Hampson,  8  Ohio,  it  be  not  used  in  partnership  busi- 
828,  and  Andrews  v.  Brown,  21  ness.  Buchan  r.  Sumner,  2  Barb. 
Ala.  437,  it  does  not  appear  Ch.  165;  Collumb  p.  Read,  24  N.  Y. 
whether  the  land  was  used  for  505;  Putnam  p.  Dobbins,  38  111. 
partnership  purposes  or  not.  |See  394;  {King  i\  Weeks,  70  N.  C.  372, 
also  Scraggs  v,  Blair,  44  Miss.  406;  though  the  decision  in  this  case  is 
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provisions  of  the  common  law  applicable  thereto.     Each  part- 
ner is  required,  both  at  law  and  in  equity,  to  join  in  every 

put  upon  the  broader  ground  of  land  vain  to  inquire)  are  excepted  oat 
purchased  with  partnership  funds  |.  of  the  statute. 
See  Moran  o.  Palmer,  13  Mich.  367.  But  in  those  cases  in  which  the 
Contra,  Goodwin  o.  Richardson,  11  purchase  is  not  made  from  partner- 
Mass.  469.  But  this  last  case  seems  ship  funds,  and  there  is  therefore  no 
partly  based  on  a  State  statute,  and  resulting  trust,  it  becomes  import- 
was  a  decision  at  law.  See  the  com-  ant  to  consider  the  effect  of  the  Stat- 
ments  of  Story,  J. ,  in  Hozie  r.  Carr,  ute  of  Frauds. 
1  Sumn.  174, 135.  {But  where,  from  If  a  partnership  is  formed  under 
other  circumstances,  it  appeared  that  written  articles  which  provide  for 
it  was  intended  that  the  land  should  the  purchase  of  land,  it  may  be 
be  taken  in  the  name  of  one  paHner  shown  by  oral  evidence  that  laud 
for  his  own  benefit,  and  that  he  standing  in  the  name  of  one  of  the 
should  account  with  his  copartners  partners  was  bought  for  partnership 
for  the  proceeds  or  reasonable  value  purposes,  and  was  partnership  prop- 
of  it,  it  was  held  that  the  land  was  erty.  Frederick  t>.  Cooper,  3  Iowa, 
not  partnership  property.  Homer  171.  And  in  Fall  River  WTialing 
».  Homer,  107  Mass.  82.  Where  Co.  v,  Borden,  10  Cush.  458,  it  is 
real  estate  was  purchased  with  the  said  that  if  a  partnership  be  proved 
funds  of  the  firm,  and  not  for  part-  to  exist  by  any  memorandum  in 
nership  purposes,  but  as  a  specula-  writing,  or  by  books  or  other  written 
tion,  in  which  the  capital  was  to  be  transactions,  a  partnership  trust  will 
derived  from,  and  the  losses  were  to  attach  to  land  treated  as  partnership 
be  sustained  by,  the  partnership  as-  property;  but  in  this  case  it  would 
sets,  and  the  profits  which  might  seem  that  the  laud  was  purchased 
accrue  were  to  augment  the  partner-  with  partnership  funds,  and  there- 
ship  capital;  it  was  held  that  such  fore  came  within  the  general  class 
real  estate  was  to  be  considered  part-  of  resulting  trusts.  Though  a  part- 
nership property.  Hiscock  v.  Jay-  nership  for  the  purchase  and  sale  of 
cox,  12  N.  B.  R.  507. }  lands  must  be  evidenced  originally 

2.   Real  estate  not  purchased  with  by  writing,  yet  the  fact  of  the  sub- 

partnership  funds.  stitution  of  two  partners  in  the  place 

A.   A  partnership  may  be  formed  of  two  of  the  original  partners  may 

by  an  oral  agreement;  and  though  be  proved  by  oral  evidence.     Row- 

the  Statute  of  Frauds  requires  that  land  v.  Boozer,  10  Ala.  690.    In  Bird 

an  agreementconcerning  land  should  v,  Morrison,  12  Wis.  138,  the  ques- 

be  in  writing,  yet  if  the  existence  tion  is  very  fully  discussed,  and  the 

of   a  partnership  be  once  proved,  court  conclude  that  whatever  may  be 

whether  by  writing  or  orally,  and  the  law  where  the  aUeged  partners 

the  fact  that  land  has  been  purchased  are  tenants  in  common  of  the  land,  or 

by  partnership  funds  be  also  proved,  where  the  land  is  an  incident  to  the 

whether  by  writing  or  orally,  then  a  partnership,  yet  that  a  partnership, 

trust  for  the  partnership  attaches  to  to  consist  in  dealings  in  real  estate, 

such  land,  because  it  comes  within  cannot  be  proved  by  oral  evidence 

the  general  class  of  implied  trusts,  so  as  to  affect  lands  purchased  by 

whichithas  long  been  settled  (wheth-  one  of  the  alleged  partners  in  hi; 

er  wisely  or  not  it  would  be  now  own  name,  even  though  the  alleged 
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conyeyance  of  real  estate  in  order  to  pass  the  entirety  thereof 
to  the  grantee ;  and  if  one  partner  only  executes  it,  whether 

partners  are,  in  fact,  partners  in  real  estate  owned  by  them,  and  the 
a  commercial  partnership  under  other  partner,  C,  should  put  in 
written  articles.  In  Fowler  v.  money.  In  the  deed  from  A.  and  B. 
Bailley,  14  Wis.  125,  it  does  not  to  C,  conveying  to  the  latter  one  un- 
appear  whether  the  partnership  was  divided  third  of  the  real  estate,  no 
formed  by  written  articles  ;  the  mention  was  made  of  the  partner- 
question  of  the  application  of  the  ship.  Firm  funds  were  used  in  mak- 
Statute  of  Frauds  was  not  raised,  ing  several  additions  and  improve- 
]It  seems  to  be  settled  in  Penn-  ments  to  the  real  estate.  The  coui*t 
sylvania  that  where  lands  are  owned  were  of  opinion  that  the  oral  evidence 
by  two  persons,  on  the  face  of  the  was  admissible  to  show  that  the  real 
deed  of  conveyance  to  them,  as  estate  was  partnership  property  if  on 
tenants  in  common,  it  is  incom-  no  other  ground,  on  that  of  part-per- 
petent,  whenever  the  rights  of  third  formance.| 

persons  are  involved,  to  show  by  The  cases  of  Forster  v.  Hale,  3 
parol  evidence  that  the  lauds  were  Yes.  696;  s.  c.  5  Ves.  308,  and 
held  as  partnership  property.  It  is  Dale  i;.  Hamilton,  5  Hare,  369 ;  s. 
not  enough  that  the  articles  of  co-  c.  2  Ph.  266,  are  commonly  cited  as 
partnership  are  in  writing,  nor  that  authorities  to  prove  that  lands  may 
they  are  expressly  for  buying  and  be  shown  by  oral  evidence  to  belong 
selling  real  estate :  Geddes's  Appeal,  to  a  partnership,  though  the  partner- 
84  Penn.  St.  482 ;  and  an  oral  agree-  ship  was  formed  by  an  oral  agree- 
ment to  put  land  into  a  firm,  or  to  ment,  and  the  land  was  not  pur- 
consider  it  as  firm  property,  made  chased  with  partnership  funds.  But 
before  the  firm  exists,  is  wholly  in-  in  Forster  v.  Hale,  the  case  was  decid- 
effectual  to  pass  any  title  either  in  ed  both  by  the  Master  of  the  Rolls 
law  or  in  equity.  McCormick's  Ap-  and  on  appeal,  on  the  ground  that 
peal,  57  Penn.  St.  54.  Where  a  there  was  a  written  declaration  of 
firm  was  formed  for  the  purpose  of  trust.  Lord  Chancellor  Loughbor- 
carrying  on  a  general  trading  busi-  ough  says  (5  Ves.  314):  **  The  case 
ness  under  an  oral  agreement,  and  appears  proved  in  the  strictest  man- 
land  was  bought  by  one  of  the  ner  by  the  written  evidence;"  it 
partners  with  his  own  money,  and  would  seem,  also,  that  the  court  was 
in  his  own  name,  for  purposes  of  of  opinion  that  the  purchase  was 
speculation,  the  court  were  of  opin-  made  out  of  the  partnership  funds, 
ion  that  a  subsequent  oral  agree-  Dale  v.  Hamilton,  it  is  true,  was 
ment  that  the  land  should  be  con-  decided  by  Vice-Chancellor  Wig- 
sidered  partnership  property  would  ram  (5  Hare,  869),  without  regard 
be  void  under  the  Statute  of  Frauds,  to  the  fact  that  there  was  a  written 
Wells  V,  Stratton,  1  Tenn.  Ch.  328.  memorandum;  but  Lord  Chancel- 
See  also  Parker  v,  Bowles,  57  N.  H.  lor  Cotteuham,  on  appeal,  made  a 
491.  In  In  re  Farmer,  18  N.  B.  R.  decree  in  favor  of  the  plaintiff,  dis- 
207,  articles  of  partnership  provided  tinctly,  on  the  sole  ground  of  the 
that  each  partner  should  contribute  existence  of  a  written  memorandum 
capital  to  a  certain  amount,  and  it  (2  Ph.  266) ;  and  the  Vice-Chancel- 
was  orally  agreed  that  two  of  the  lor's  judgment  in  Dale  v.  Hamilton, 
partners,  A.  and  B.,  should  put  in  5  Hare,  369,  must  be  considered  as 
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it  be  in  his  own  name  or  in  that  of  the  firm,  the  deed  will  not 
ordinarily  convey  any  more  than  his  own  share  or  interest 
therein.^ 


weakened,  if  not  oyerruled,  by  the 
case  of  Caddick  v.  Skidmore,  2  De 
6.  &,  J.  52.  The  marginal  note  in 
this  case  is  as  follows:  **  An  agree- 
ment between  A.,  a  lessee  of  a  mine, 
and  B.  to  become  partners  in  the 
mine,  paying  the  reserved  rent,  sub- 
letting the  mine  at  a  royalty,  and 
dividing  the  proceeds.  Held,  to  be 
within  the  Statute  of  Frauds,  and 
not  sufficiently  proved  by  a  receipt 
signed  by  A.  and  given  to  B.  for  a 
sum  as  B.'s  share  of  the  head-rent 
of  the  mine,  the  sum  being  exactly 
half  of  that  rent." 

In  Henderson  v,  Hudson,  1 
Munf .  510,  an  agreement  to  form  a 
partnership  for  the  purpose  of  pur- 
chasing land  was  held  within  the 
statute,  and  it  was  so  held  by 
Judge  Story,  in  a  very  well  consid- 
ered case.  Smith  v.  Burnham,  3 
Sumn.  435;  Pitts  v,  Waugh,  4  Mass. 
424;  In  re  Warren,  Davies,  320; 
js.  c.  2  Ware,  322} ;  Deloney  v, 
Hutcheson,  2  Rand.  183.  See  Bird 
r.  Morrison,  12  Wis.  138;  Fall 
River  Whaling  Co.  ©.  Borden,  10 
Cush.  458;  jPecot  r.  Armelin,  21 
La.  Ann.  667 ;  Walker  v.  Herring, 
21  Gratt.  678;  In  re  Farmer,  18 
N.  B.  R.  207 1 .  In  Fall  River 
Whaling  Co.  v.  Borden,  10  Cush. 
458,  the  court  say:  **  The  cost  of  the 
purchase  went  into  the  partnership 
account."  Which  would  seem  to 
mean  that  the  purchase  was  made 
with  partnership  funds. 

]0n  the  other  hand,  in  Holmes  v, 
McCray,  51  Ind.  358,  it  was  held 
that  a  valid  agreement  of  partner- 
ship, for  the  purpose  of  dealing  in 


real  estate  might  be  made  orally. 
And  in  New  York,  in  the  case  of 
Williams  t;.  Gillies,  75  N.  Y.   197, 
it  was  said  that  the  tendency  of  the 
decisions  in  that  State  was  in  the  di- 
rection that  such  agi-eements  were 
not  within  the  Statute  of  Frauds, 
although  the  point  had  never  been 
definitely  settled  in    a  case  where 
the  question  was  necessary  to  the 
decision.     See  Chester  v.   Dicker- 
son,  54  N.  Y.  1 ;  Fairchild  ©.  Fair- 
child,  64  N.  Y.  471;  Traphagen  v. 
Burt,  67  :N.  Y.  30;   Smith  r.  Tarl- 
ton,  2  Barb.  Ch.   336;   Bissell  v, 
Harrington,  18  Hun,  81;  Thomp- 
kins  r.  Lee,  2  Th.  &  C.(N.  Y.)  589. 
See  also  ante,  §  83,  note;  Knott  v. 
Knott,   6  Oregon,     142;    Hanff  v. 
Howard,  3   Jones,   £q.    440;   Dil- 
worth    V.   Mayfield,    36  Miss.   40, 
though  in  this  case  no  question  as 
to  the  Statute  of  Frauds  was  raised,  t 
In  Black  v.  Black,  15  Ga.  445,  it 
was    held    that  an  agreement  be- 
tween a  paitnership  and  a  stranger, 
that  the  latter  should  have  an  inter- 
est in  the  profits  arising  from  the 
sale  of  the  partnership  lands,  was 
within  the  Statute  of  Frauds.      If 
A.  and  B.,  who  are  in  partnership 
as    attorneys,  agree   orally  to  en- 
gage in  the  business  of  buying  lands, 
though  such  agreement  may  be  void 
as  between  themselves,  yet  the  hold- 
ers of  a  note  signed  by  them  both, 
and  given  in  the  course  of  such  busi- 
ness, are  entitled  to  proceed  against 
the  partnership  assets  in  preference 
to  the  separate   creditors.      In  re 
Warren,    Davies,     320;     \b.  c.    2 
Ware,  322.} 


^  Coles  r.  Coles,  15  Johns.  159, 161;  [Jackson  v.  Stanford,  19  Ga.  14]; 
antey  §  93,  note. 
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§  95.   Roman  Law.   The  Roman  law  does  not  seem,  ordi- 
narily, to  have  conferred  upon  partners  the  same  extensive 

B.      Real  estate  not   purchased  agreement  that  it  shall  be  so  con- 

with     partnership     funds    will  of  sidered.     Wheatley  v,  Calhoun,  12 

course  become  converted  into  part-  Leigh,  264;    Frink  v„  Branch,   16 

nership  property  by  express  agree-  Conn.  260.   See  Divine  v,  Mitchum, 

msnt.     (When  there  is  no  express  4  B.  Mon.  488;   Owens  v,    Collins, 

agreement,    Mr.    Justice    Lindley  23  Ala.  837;  {1  Am.  Lead  Cas.  5th 

sums  up  the  rule  as  follows:    **It  ed.  *496,  605;  Ware  v.  Owens,  42 

seems  tiiat  land  acquired,  whether  Ala.  212;  Alexander  v,  Kimbro,  49 

gratuitously  or   not,  for  the  pur-  Miss.  529 ;  Hogle  v.  Lowe,  12  Ner. 

pose  of  carrying  on  a  partnership  286;  Clark's  Appeal,  72  Penn.  St 

business,  and  used  for  that  purpose,  142.       See    Ludlow  o.   Cooper,  4 

is  to  be  considered  as  property  of  Ohio  St.  1 ;     Hewitt  v.  Rankin,  41 

the    partnership;     but    that    land  Iowa,    35;   Theriot  v,  Michael,  28 

which  is  not  so  acquired,  but  which.  La.  Ann.  107;  Citizens'  Firelnsnr- 

belonging  to  several  persons  jointly  ance  Security  &  Land  Co.  v.  Doll, 

or  in  common,  is  employed  by  them  85  Md.  89;  Slemmer's  Appeal,  58; 

for  their  common  profit,  does  not  Peun.  St.  168 ;   Crubb's  Appeal,  66 

become  partnership  property  unless  Penn.  St.  117;  Reynolds  o.   Ruok- 

there  is  some  evidence  to  show  that  man,  35  Mich.  80.     In  Slemmer's 

it  has  been  treated  by  them  as  an-  Appeal,  supra ^  it  does  not  appear 

ciliary  to  the  partnership  business,  whether  the  land  was  bought  with 

and  as  part  of  the  common  stock  of  partnei*ship  funds  or  not}.     In  Boy- 

the  firm."     Lind.  on  P.  4th  ed.  ers  v.  Elliott,  7  Humph.  204,  and 

654. 1        Crawshay     v.     Maule,    1  Fall  River  Whaling  Co.  ».  Borden, 

Swans.  495,  522;    Roberts  «.  Eber-  10  Cush.  4&,  the   land  seems  to 

hardt,  Kay,  148 ;  Monis  v,  Barrett,  have  been  purchased  with  partner- 

8  You.  &  J.  384;  Brown  v.  Oak-  ship  funds.      See  Pitts  v,  Waugh, 

shot,  24  Beav.    254;     PhiUips  ».  4  Mass.  424.      In  Forsyth  v.  Clark, 

Phillips,  1  Myl.  &  K.  649;   8.  c.  3  Wend.   637,   it    was    held    that 

Bisset  on  P.  50;  Jackson  V.Jackson,  land    did  not  become  partnership 

7  Ves.  535;  s.  c.  9  Ves.  591;  Fereday  property,  though  partnership  funds 

V.  Wightwick,  Taml.  250;  8.  c.  1 R.  &  were  employed  by  a  partner  in  its 

M.  45;  Essex  v,  Essex,  20  Beav.  442;  purchase,  if  it  was  not  agreed,  at 

{Steward  w.  Blakeway,  L.  R.  4  Ch.  the  time  of  the  purchase,  that  it 

603,  and  L.  R.  6  Eq.  479 ;  Waterer  v,  should  be  made  with  partnership 

Waterer,  L.  R.  15  Eq.  402;  Davies  funds;  but  in  Dewey  r.  Dewey,  35 

».  Games,  28  W.  R.  16 1.    See  also  Vt.  555,  where  land  was  purchased 

Caddick  ».  Skidmore,  2  De  G.  &  J.  by  one  partner  for  partnership  use, 

52;  Burden  v,  Barkus,  2  Gift.  412;  and    was   so    used   for  twenty-six 

J  Williams  ».  Williams,  L.  R.  2  Ch.  years,  the  fact  that  the  partner  pur- 

294;    Robinson  v,   Ashton,   L.   R.  chasing  took  the  title  in  his  own 

20  Eq.  25}.     The  American  cases  name,  and  g^ave  his  individual  note 

hold  generally  that  real  estate  not  for  the  amount,  without  the  knowl- 

purchased  with  partnership  funds  edge    of   the    other   partner,    the 

does  not  become  partnership  prop-  note  being  paid  out  of  partnership 

crty,  though  used  for  paHnership  funds,  did  not  prevent  a  resulting 

purposes,    unless     there    is    some  trust  arising  for  the  other  partner 
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powers  and  mutual  rights  over  the  disposition  of  the  partner- 
ship property,  as  is  given  by  the  common  law,  unless,  indeed, 

in  a  moiety  of  the  land.  {Where  sonal  representatives  of  a  deceased 
real  estate  has  been  held  by  partners  partner,  be  deemed  to  be  personal 
as  tenants  in  common,  the  classifi-  and  not  real  estate,  unless,  indeed, 
cation  of  the  same  as  partnership  such  conversion  is  inconsistent  with 
assets  in  the  schedule  filed  by  the  the  agreenient  between  the  parties, 
bankrupt  partners  cannot  have  the  See,  as  to  this,  Steward  v,  Blakeway, 
effect  of  changing  the  nature  of  4  Ch.  603,  and  6  Eq.  279.  And 
the  title,  and  of  converting  what  although  the  decisions  upon  this 
was  before  the  separate  property  of  point  are  conflicting,  the  authorities 
the  individual  partners  into  firm  which  are  in  favor  of  the  above  con- 
property.  In  re  Zug,  16  N.  B.  R.  elusion  certainly  preponderate  over 
280. 1  the  others. 

VI.    Real  estate  which  has  once  "In  Thornton  v.  Dixon,  8  Bro. 

been  partnership  property  may,  by  C.  C.  199,  the  court  recognized  the 

agreement,  be  changed  into  separate  rule  that  partnership  property  must 

property.      Rowley    v.    Adams,    7  be  considered    as  personal  estate; 

Beav.  548;    {1   Lead.  Cas.  in  Eq.  but  held  that  the  lands  which  were 

4th  Am.  ed.  282,  *199|.  there  in  question  could  not  be  so 

yil.     The  remaining  question  on  considered,  as  they  had  been  con- 

the  subject  is  whether  the  propeity  veyed  to  all  the  partners  in  com- 

of  a  partner  in  partnership  land  is  mon,  and  there  was  no  agreement 

real  or  pei-sonal  estate.      If  it  is  the  for  a  sale. 

former,   it  is  liable  to  dower,  and  *'  In  Bell  o.   Fhyn,  7  Yes.   453, 

goes,  on  the  partner's  decease,  to  partners  in  trade  purchased,  with 

his  heir;    if  the  latter,   it  is  free  the  funds  of  the  firm,  a  share  in  a 

from  dower,  and  goes  to  his  per-  plantation,   and  kept  the  accounts 

sonal  representatives.      The  ques-  relating  to  the  estate  in  the  partner- 

tion  is  complicated  in  the  cases  with  ship  books;    and  it  was  held,  upon 

that     previously     discussed,     viz.,  the  authority  of  the  last  case,  that, 

whether  the  real  estate  has  become  assuming  the  land  to  have  become 

partnership  property ;  if  it  has  not,  partnership  property,  it  ought  not 

there  can  be  no  question  that  it  is  to  be  regarded  as  personal  estate, 

liable  to  all  the  incidents,  and  has  **In  Randall  v.  Randall,  7  Sim. 

all    the    qualities,    of    real    estate.  271,    the    partners    were  farmers, 

I  The  result  of  the  cases  in  England  maltsters,     and     biscuit     makers, 

is  well  summed  up  by  Mr.  Justice  They  bought  land  for  the  farming 

Lindley  as  follows : —  business,  and  it  was  held  that,  as 

**From  the  principle  that  a  share  it  was  not  acquired  for  the  purpose 

of  a  partner  is  nothing  more  than  of    any  partnership  in   trade,  the 

his  proportion   of  the  partnership  land  could  not  be  treated  as  per- 

assets  after  they  have  been  turned  sonalty. 

into  money  and  applied  in  liquida-  **  In  Cookson  v,  Cookson,  8  Sim. 

tion    of  the  partnership  debts,  it  529,  a  father,  who  was  seised  in  fee 

necessarily  follows  that,  in  equity,  of  land  on  which  he  carried  on  busi- 

a  share  in  a  partnership,  whether  ness  as  a  bottle  manufacturer,  took 

its  property  consists  of  land  or  not,  his  son  into  partnership,  and  oon- 

moBt,  as  between  the  real  and  per-  veyed  a  share  in  the  laoid  to  him. 

146 


CHAP.  VL]       PABTNBBSHIP  PROPERTY.  §  96 

a  particular  partner  was  specially  clothed  with  the  authority 
of  all  the  partners,  as  the  general  agent  of  the  pai*tnership  in 

The  land  was  declared  by  the  arti-  649,  two  persons  in  partnership  as 

cles  of  partnership  to  be  partnership  brewers  purchased  public  houses  for 

property.     But  on  the  death  of  the  the  purposes  of  their  trade,  and  had 

father  it  was  held  that  his  share  them  conveyed  to  both  in  fee.     On 

in  the  land  was  to  be  treated  as  real  the  death  of  one  of  them,  it  was 

estate,  no  sale  being  required  for  the  held  that  his  share  in  the  houses 

payment  of  the  partnership  debts,  was  to  be  treated  as  personal  es- 

or  for  any  other  purpose.  tate. 

*'  These  are  the  cases  which  mill-  **  Broom  v.  Broom,  3  M.   &  K. 

tate  against  the  rule  under  discus-  443,  is  a  decision  to  the  same  effect 

sion.   The  following  are  those  which  as  the  last,  and  decided  on  its  au- 

support  it: —  thority. 

*»  In  Ripley    v,   Waterworth,    7  »*  In  Morris  v.  Kearsley,  2  Y.  &  C. 

Yes.  425,  partnership  land  was  con-  Ex.  139  (the  report  does  not  state 

veyed  to  trustees  upon  trust,  upon  how,  when,  or  for  what  purpose  the 

a  dissolution  of  the  partnership,  to  property  was  originally  acquired), 

sell  and  pay  the  partnership  debts,  a  paiinership  of  brewers  was  pos- 

and  divide  the  residue  of  the  money  sessed  of  real  estate  conveyed  partly 

arising  from  the  sale  amongst  the  to  the  partners  as  tenants  in  oom- 

partners;  and  it  was  held,  upon  the  mon,  and  partly  to  one  or  more  of 

death  of  one  of  them,  that  his  share  the  partners  in  trust  for  the  firm ; 

in  the  land  was  personal  estate,  al-  aud  it  was  decided  that  the  several 

though  the    land  was  not  in  fact  lands,  hereditaments,  and  premises 

sold,  and  the  deceased's  share  in  it  belonging  to  the  partnership  ought 

was    purchased    by  the  surviving  to  be  considered  as  personal  estate, 

partners,  under  a  clause  enabling  **  In  Houghton  v.   Houghton,  11 

them  so  to  do,  and  contained  in  the  Sim.  491,  two  brothers,  A.  and  B., 

conveyance  to  the  trustees.  were  partners  as  soap-boilers.    They 

*'  In  Townsend  v.  Devaynes,  1  purchased  land  for  the  puiposes  of 
Mont,  on  P.  note  2,  A.  Appx.  p.  96;  their  trade,  took  a  conveyance  to 
(see,  too,  11  Sim.  498,  note);  two  themselves  as  tenants  in  common, 
persons  in  partnership  as  paper  and  mortgaged  the  land  for  the 
makers  purchased  paper-mills  for  purchase-money.  They  then  built 
the  use  of  the  firm,  and  paid  for  on  the  land,  insured  the  buildings, 
them  out  of  its  funds.  It  was  and  paid  the  expenses  and  the  in- 
agreed  that,  on  the  death  of  either,  terest  on  the  moii;gage  debt  out  of 
the  survivor  should  have  the  option  the  partnership  funds.  A.  died  in- 
of  purchasing  his  share.  One  of  testate,  and  B.  took  another  brother, 
the  partnere  died,  and  his  share  was  C,  into  partnership.  B.  and  C. 
purchased  by  the  survivor.  It  was  paid  off  the  mortgage,  and  took  a 
held  that  the  whole  of  the  pur-  reconveyance  to  themselves  as  joint 
chase-money  formed  part  of  the  per-  tenants  in  fee,  and  expended  money 
sonal  estate  of  the  deceased,  in  building  and  insurance,  defray- 
although  most  of  the  money  was  ing  the  expense,  as  well  as  provid- 
paid  in  respect  of  the  interest  of  the  ing  the  mortgage  money,  out  of  the 
deceased  in  the  mills.  funds  of  the  partnership.      On  B.'s 

•«  In  PhiUips  17.  Phillips,  1M.&E.  death  it    was  held  that  the  land 
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the  administration  of  its  afifairs.    Hence,  one  partner  could 
not  ordinarily,  in  virtue  of  that  relation  alone,  contract  debts 

and  buildings  had  clearly  become  is  to  be  regarded  as  personal  and 

partnership    property,  and  that  it  not  as  real  estate.       See  the  judg- 

ought,   therefore,  to  be  treated  as  ment  of  V.  C.  Kindersley,  in  Darby 

personal  estate.  v.  Darby,  8  Drew,  498,  &c. 

*»In  Darby  v.  Darby,  8  Drew,  **Upon  the  whole,  therefore,  it 
495,  two  brothers  embarked  in  is  submitted:  —  1.  That  notwith- 
joint  speculations  in  land.  Their  standing  Thornton  v,  Dixon,  Bell  v. 
scheme  was  to  buy  land,  convert  it  Phyn,  and  Randall  v.  Randall,  Uie 
into  building  sites,  and  then  sell  it  true  rule  is,  as  stated  by  the  ViceF- 
at  a  profit.  This  was  done  on  sey-  Chancellor,  Kindersley,  in  Darby 
eral  occasions,  the  land  being  gen-  v.  Darby,  8  Drew,  506,  *  that  when- 
erally  conveyed  to  one  of  them  ever  a  partnership  purchases  real 
only.  On  the  death  of  that  one,  it  estate  for  the  partnership  pur- 
was  held  that  his  interest  in  all  the  poses,  and  with  the  partnership 
land  bought  by  both,  and  still  un-  funds,  it  is,  as  between  the  real  and 
sold,  was  personal  and  not  real  personal  representatives  of  the 
estate.  partners,    personal    estate.'       See, 

**In  Essex  v.  Essex,  20  Beav.  in  addition  to  the  cases  referred  to 
442,  two  brothers  were,  under  the  above,  Holroyd  v.  Holroyd,  7 
will  of  their  father,  seised  of  free-  Weekly  Rep.  426. 
hold  lands.  They  agreed  to  become  '*  2.  That,  notwithstanding  Cook- 
partners  as  curriers  and  tanners  for  son  v.  Cookson,  np  satisfactory  dis- 
fourteen  years,  and  to  carry  on  tinction,  with  reference  to  the  ques- 
their  business  on  those  lands.  It  tion  of  conversion,  can  be  drawn 
was  stipulated  that,  if  either  died  between  land  purchased  with  part^ 
during  the  copartnership  term,  the  nership  moneys,  and  land  acquired 
other  should  take  his  share  in  the  in  any  other  way,  provided  such 
freeholds,  and  that  the  entirety  land  is,  in  the  proper  sense  of  the 
thereof,  including  the  plant  and  expression,  an  asset  of  the  partner- 
tan-pits,  should  be  valued  at  £5,000.  ship.  See  pe»  Lord  Eldon,  in 
The  fourteen  years  expired,  but  the  Jackson  v.  Jackson,  9  Yes.  593:  *  It 
partnership  was  continued  as  be-  is  very  difficult  to  make  a  distinc- 
fore.  On  the  death  of  one  of  the  tion  between  a  joint  tenancy  by 
partners,  it  was  held  that  his  share  will,  by  a  gratuitous  deed,  or  a  pur- 
in  the  freeholds  was  to  be  regarded  chase;  the  law  of  merchants,  if  it 
as  personal  estate ;  they  having  been  applies  to  one,  must  apply  to  all. 
converted  by  the  agreement  for  sale.  ^*  3.  That  the  general  rule  may, 

"  In  Waterer  v,  Waterer,  15  Eq.  nevertheless,  be   excluded    by    an 

402,  the  property  of  a  nurseryman  agreement,  express  or  implied,  to 

devised  by  him  with  the  good- will  of  the  effect  that  the  land  shall  not  be 

his  business,  to  his  sons  as  tenants  sold.    The  reason  of  the  rule  ex- 

in  common,  was,  on  the  death  of  one  eludes  its  application  in  such  a  case, 

of  them,  treated  as  personal  and  not  Steward  v.   Blakeway,  4  Ch.   603 

as  real  estate.  and  6  Eq.  479.    Upon  this  ground 

'*  There    are   also   various   dicta  it  was  held,  in  a  recent  and  difficult 

of  Lord  Eldon  in  favor  of  the  broad  case,  that  a  farm  and  quarry  worked 

principle  that  partnership  property  by  co-owners  in  partnership,  and 
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which  would  be  binding  on  all  the  partners,  or  alienate  more 
than  his  share  of  the  partnership  property.     Accordingly  it 

additional  lands  bou^t  by  them  In  each  of  these  four  cases  the  land 
out  of  their  profits  for  the  purposes  had  become  part  of  the  assets  of  the 
of  their  business,  were  not  to  be  firm,  or  it  had  not.  If  it  had,  these 
treated  as  converted  into  money,  four  cases  are  in  direct  conflict  with 
The  court  held  that  no  partner  those  which  have  been  alluded  to 
could  have  enforced  a  sale,  either  of  above;  whilst,  if  it  had  not,  they 
the  original  farm  and  quarry,  or  of  are  in  no  less  direct  conflict  witii 
the  subsequent  additions  to  it.  Ibid,  other  cases  which  are  authorities  on 
*'  It  is  well  settled  that  the  doo-  the  question  what  is  and  what  is 
trine  of  conversion  does  not  apply  not  property  of  the  firm.  The  doo- 
to  co-owners  as  distinguished  from  trine  of  conversion  which  has  just 
oo-partners;  nor  to  property  owned  been  considered  merely  amounts  to 
by  persons,  who,  although  they  may  this,  that,  on  the  death  of  a  partner, 
be  partners  in  profits,  are  only  co-  his  share  in  the  partnership  is,  as 
owners  of  the  land  which  yields  between  his  real  and  personal  repre- 
them.  Thus,  where  two  out  of  sentatives,  to  be  treated  in  equity 
three  partners  were  owners  of  land  as  money  and  not  as  land.  In  Cua^ 
occupied  by  the  firm;  and  for  which  tance  v.  Bradshaw,  4  Ha.  815,  it 
the  firm  paid  a  rent,  and  the  land  was  decided  that  probate  duty  was 
was  in  fact  kept  distinct  from  the  not  payable  upon  the  share  of  a 
joint  property  of  the  three  partners,  deceased  partner  in  partnership* 
it  was  properly  held,  on  the  death  real  estate;  but  this  case  has  been 
of  one  of  the  two  partners  to  whom  disapproved  and  cannot  be  relied 
the  rent  was  paid,  that  his  interest  upon.  See  A.  G.  v.  Brunning,  8 
in  the  land  was  not  to  be  consid-  H.  L.  C.  243,  and  Forbes  v.  Steven, 
ered  as  personal  but  as  real  estate.  10  £q.  178.  Legacy  duty  is  payable 
Rowley  v.  Adams,  7  Beav.  548;  on  a  partner's  share  of  the  assets, 
Balmain  v.  Shore,  9  Ves.  500.  See,  part  of  which  consists  of  real  estate, 
too,  Phillips  9.  Phillips,  ante.  So,  Forbes  v.  Steven,  10  £q.  178. 
if  land  belongs  to  all  the  partners  '*  If  the  shares  of  the  partners 
as  tenants  in  common,  but  not  as  in  partnership  really  are  of  sufficient 
partners,  and  that  land  is  used  by  value,  they  are  not  precluded,  by 
them  for  partnership  purposes,  but  the  equitable  doctrine  of  conversion 
is  nevertheless  intended  to  remain  from  voting  in  respect  of  those 
▼ested  in  them  as  tenants  in  com-  shares  at  elections  for  members  of 
mon,  and  not  to  form  part  of  the  Parliament.  Baxter  v.  Brown,  7 
assets  of  the  firm,  the  share  of  each  Man.  &  6r.  100.  See,  too,  Rogers 
partner  will  be  real  and  not  pel^  v,  Harvey,  5  C.  B.  n.  s.  3.  Com- 
Bonal  estate.  Steward  v.  Blakeway,  pare  Bennett  v,  Blain,  15  C.  B.  K. 
4  Ch.  603,  and  6  £q.  479.  In  the  s.  581,  and  Freeman  v.  Gainsford, 
case  now  supposed,  co-owners  of  18  C.  B.  n.  s.  185,  where  the  part- 
land  are  partners:  but  the  co-own-  ners  had  no  interest  in  the  land, 
ership  continues  unaffected  by  the  but  only  in  the  proceeds  of  its  sale, 
partnership.  But  it  is  not  possible  See  also  Wadmore  v.  Dear,  L.  R.  7  C. 
on  this  ground  to  uphold  Thornton  P.  212."  Lind.  on  P.  4th  ed.  087- 
V,  Dixon,  Bell  o.  Phyn,  Randall  v.  672.  |  But  see  23  Law  Mag.  98. 
Randall,  and  Cookson  v.  Ckwkson.  {This  subject  has  received  much 
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is  laid  down  in  the  Digest :  *^  Nemo  ex  sociis  plus  parte  sua 

potest  alienare,   etsi  totorum  bonorum  socii  sint/'  ^    And 

attention  in  the  courts  of  this  ooun-  Campbell,  8  Stewart  (N.  J.),  415; 

try,  and  in  addition  to  the  cases  in  Pierce  v.  Covert,  39  Wis.  252;  Wil- 

which  the  point  has  arisen  directly  liamson  v.  Fontain,  7  Baxt.  (Tenn.) 

for  decision  between  the  widow  or  212;  1  Lead.  Cas.  in  Eq.  4th  Am.  ed. 

heirs  on  one  side,  and  the  personal  292  f. 

representatives  on  the  other,  the  In  Wilcox  v.  Wilcox,  13  Allen, 
books  are  full  of  dicta  in  relation  252,  Wells,  J.,  says:  *' We  are  unable 
to  the  matter.  |  In  several  of  the  to  see  how  the  equities  which  spring 
cases  where  the  widow's  claim  from  the  relation  of  cojmrtnership, 
for  dower  has  been  allowed,  the  and  are  raised  for  the  protection  of 
case  seems  to  have  turned,  not  on  the  rights  of  the  several  copartners, 
the  point  that  partnership  land  was  inter  sese^  and  of  their  joint  credi- 
to  be  regarded  as  real  estate  as  be-  tors,  can,  by  any  principle  of  law  or 
tween  the  widow  and  next  of  kin,  equity ,  be  invoked  by  one  class  of  the 
but  on  the  point  that  the  real  estate  representatives  of  a  deceased  copart- 
in  question  never  became  partner-  ner  against  another  class  of  repre- 
ship  property.  Wooldridge  v.  Wil-  sentatives  of  the  same  copartner, 
kins,  3  How.  (Miss.)  360 ;  Mark-  each  claiming  the  same  interest  and 
hkm  V.  Merrett,  7  How.  (Miss.)  right.  The  legal  estate  passes  to  the 
437.  See  Dilworth  v.  Mayfield,  36  heirs,  with  the  incident  of  dower  to 
Miss.  40.  the  widow.  Equity  interferes  for 
In  the  following  cases  it  has  been  equitable  purposes  only.  This  right 
held  that,  as  between  the  widow  and  of  each  copartner  to  hold  the  real 
heirs  of  a  deceased  partner  on  one  estate  of  the  firm  as  security,  through 
side,  and  the  personal  representa-  him,  for  the  partnership  debt<i,  and 
tives  on  the  other,  partnership  real  to  him  for  his  advances  and  for  the 
estate  goes,  in  the  absence  of  agree-  amount  of  his  interest  in  the  final 
ment  for  an  absolute  conversion  results  of  the  joint  business,  is  often 
into  personalty,  to  the  former.  Wil-  called  an  equitable  lien.  Now,  when 
cox  V.  Wilcox,  13  Allen,  252;  Buck-  the  joint  debts  are  all  paid,  all  bai- 
ley V.  Buckley,  11  Barb.  43;  Good-  ances  between  the  several  copartners 
burn  17.  Stevens,  5  Gill,  1;  8.  c.  1  fully  adjusted,  and  there  remains 
Md.  Ch.  420;  Hale  v,  Plummer,  6  undivided  real  estate  in  which  they 
Ind.  121;  Sumraey  v.  Patton,  1  are  tenants  in  common,  the  legal 
Win  St.  Eq.  52;  Dilworth  v.  Mayfield,  title  of  each  corresponding  to  bis  in- 
86 Miss.  40;  Piper  v.  Smith,  1  Head,  terest  or  share  in  the  partnership, 
93;  {Shearer  v.  Shearer,  98  Mass.  for  what  can  one  partner  have  any 
107.  See  also  Hewitt  i;.  Rankin,  41  lien  upon  the  share  of  the  other  in 
Iowa,  35;  Ferguson  v.  Hass,  Phillips,  such  real  estate?  For  what  pur- 
£q.  (N.  C.)  113;  Stroud  v.  Stroud,  ]x>8es,  and  upon  what  grounds,  can 
Phillips  (N.  C),  525;  Lowe  v.  Lowe,  he  appeal  to  a  court  of  equity  to  de- 
13  Bush  (Ky.),688;  Foster's  Appeal,  cree  its  sale?  Certainly  in  Massa- 
74  Penn.  St.  391 ;  Marrett  v.  Mur-  chosetts,  where  equitable  jurisdio- 
phy,  11  N.  B.  R.  131 ;  Campbell  v.  tion  is  given  only  *  where  the  parties 

I  D.  17, 2, 68;  Poth.  Pand.  17, 2,  n.  26, 27;  Poth.  de  Soc.  n.  89;  Domat, 
1,  8,  art.  16. 
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again:    '^In  re  communi  neminem  dominorum  jure  facere 
quicquam,  invito  altero,  posse:  unde  mauifestum  est  prolii- 

have  not  a  plain,  adequate,  and  com-  of  opinion  that  such  an  agreement 

plete  remedy  at  the  common  law,'  was  sufficiently  shown  from  the  facts 

such  an  appeal  most  fail;  a  fortiori^  that  the  real  estate  was  purchased 

would  the  executor  or  administrator  for  partnership  purposes,  paid  for 

fail  of  any  right  to  come  into  equity  with  partnership  means,  and  used 

for  such  a    purpose."      {See  also  solely  for  conducting  the  partnership 

Shearer  v.  Sheai*er,  98  Mass.  107,  business.  |      But    see    Dilworth    v, 

where  the  same  principles  were  ap-  Mayfield,  36  Miss.  40. 

plied  in  a  case  in  which  the  legal  The  case  of  Dyer  t;.  Clark,  5  Met 

title  of  each  partner  did  not  corres-  562,  is  commonly  cited  as  an  au- 

pond,  as  in  Wilcox  v.  Wilcox,  to  thority  against  the  doctrine  of  ab- 

his  interest  or  share  in  the  part-  solute  conversion;  but  the  question 

nership,  and  it  became  necessary  as  to  the  right  of  the  heir  and  of 

to  adjust  his  equitable  rights.     In  the   administrator  in  the  partner- 

Mowry  v.   Bradley,    11  R.  I.   370,  ship  real  estate  does  not  seem  to 

it  was  said  that  the  wife  of  a  part-  have  been  presented  to  the  court, 

ner  who  had  simply  an  equitable  There    are    numerous    dicta     sus- 

interest  in  the  partnership  real  es-  taining  the  same  view  as   in  Bu- 

tate  could  claim  dower  in  the  sur-  chan  t;.  Sumner,  2  Barb.  Ch.  165; 

plus  of  the  proceeds  of  the  sale  of  Galbraith   v,   Gedge,    16  B.   Mon. 

such  estate  after  satisfying  the  firm  631 ;     Lang   v.    Waring,    25   Ala. 

debts.!  625.      {See  also  Bopp  &.  Fox,  63 

It  is  generally  admitted  that,  if  III.  540;   Huston  v.  Neil,  41   Ind. 

there  is  an  agreement  that  the  land  504 ;  Cobble  v.  Tomlinson,  50  Ind. 

shall  be  considered  as  personal  prop-  550;  Scruggs  v.  Blair,  44  Miss.  406; 

erty,  such  agreement  will  be  enforced  Fairchild  v,  Fairchild,  04  N.  Y.  471 ; 

between  the  real  and  personal  rep-  Mowry  ».   Bradley,  11   R.  I.  870; 

resentatives.      See     Goodburn     v,  Griffey  v.  NoHhcutt,  5  Heisk.  746; 

Stevens,  uhi  supra;  Hale  o.  Plum-  Rammelsberg  v.  Mitchell,  29  Ohio 

mer,  ubi  supra ;  Galbraith  v.  Gedge,  St.  22 ;  Hiscock  v,  Jaycox,  12  N. 

16  B.  Mon.  631;  {Meily  r.  Wood,  B.  R.  507.} 

71  Penn.  St.  488;  Foster's  Appeal,  On  the  other  hand,  in  Pierce  v. 

74  Penn.  St.  391;  Cornwall  v.  Corn-  Trigg,  10  Leigh,  406,  427,  ia  &  die 

wall,  6  Bush  (Ky.),  369,  as  explained  turn  to  the  contrary,  and  the  opinion 

in  Lowe  v,  Lowe,  13  Bush  (Ky.),  of  Chancellor  Kent  (3  Kent,   39, 

688 1 .    And  it  is  held  that  an  agi-ee-  note  b)  and  of  Judge  Story  (1  Story, 

ment  to  buy  and  sell  lands  and  share  Eq.  Jur.  §  674),  were  in  favor  of  the 

in  the  profits  of  .the  sale  is  such  an  absolute  conversion.    See  also  Hoxie 

agreement  as  will  convert  the  lands  v.   Carr,   1   Sumn.   173 ;    Piper  v. 

absolutely  into    personalty   as   be-  Smith,  ubi  supra, 

tween  heir  and  administrator.    Lud-  ]  It  will  be  seen,  therefore,  that, 

low  V.  Cooper,  4  Ohio  St.  1.     See  although  the  law  is  not  yet  entirely 

Nicoll  V.  Ogden,  29  111.  323;  Coster  free  from  the  doubts  which  existed 

V.  Clarke,  3  £dw.  Ch.  428;  Wylie  v,  at  the  time  the  text  was  written,  still 

Wylie,  4  Grant,  Ch.  (U.  C.)  278.  some  progress  has  been  made  tow- 

jSee  also  Rammelsberg  v.  Mitchell,  ards  the  adoption  of  a  uniform  prin* 

29  Ohio  St.  22,  where  ^e  court  were  oiple  of  decision  in  the  United  States 
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bendi  jus  esse."  *  Those  who  were  specially  appointed  to  ad- 
minister the  affairs  of  the  partnership  were  called  magUtri 
societatis — ita  magistri  appellantur,^  Similar  principles  pre- 
vail in  our  day  in  the  foreign  law  of  many  countries  whose 
jurisprudence  is  founded  on  the  Roman  law,  and  especially  in 
that  of  France.'  However,  by  the  modem  code  of  France, 
the  partners  are  deemed  to  have  given  reciprocally  to  each 
other  the  power  of  administering  one  for  the  other,  in  default 
of  any  special  stipulations  as  to  the  mode  of  administration.* 
This  of  course  leaves  the  rights  of  the  partners  to  be  gov- 
erned by  the  general  law  of  France  where  such  stipulations 
exist,  although  they  may  be  unknown  to  third  persons ;  and, 
of  course  it  may  expose  the  latter  to  some  hazards  of  loss  or 
inconvenience,  if  they  trust  to  their  confidence  in  a  single 
partner  not  notoriously  authorized  to  administer  for  the  part- 
nership. 

§  96.  Scottiih  Law.  The  Scottish  law  has  avoided  this 
difficulty  and  followed  the  general  doctrine  of  the  common 
law.  By  the  Scottish  law  it  is  implied,  from  the  very  nature 
of  partnership,  that  each  partner  is  clothed  with  the  complete 
power  of  administering  the  property  and  affairs  of  the  part- 
nership, as  prcepositus  negotiis  societatis^  to  the  effect  not  only 
of  holding  possession  of  the  property  for  the  company,  and  of 
acquiring  property  for  them  in  the  course  of  their  trade  and 

as  well  as  in  England.  In  this  creditor  to  exhaust  the  personal  aa- 
oountry,  in  the  light  of  the  deci-  sets  before  proceeding  against  the 
sions,  though  comparatively  few  in  real  estate.  There  do  not  seem  to 
number,  which  have  been  rendered  be  any  decisions  touching  this  point, 
in  those  cases  where  the  question  except  those  under  the  general  doc- 
was  directly  presented  for  adjudi-  trines  of  equitable  conversion  and 
cation,  and  in  view  also  of  the  marshalling  of  assets.  The  avoid* 
numerous  dicta  to  be  found  in  the  ance  of  this  and  other  similar  diffi- 
books,  it  seems  that  it  must  be  cult  questions  seems  to  be  a  practical 
conceded  that  the  weight  of  au-  reason  for  adopting  the  doctrine  of 
thority  is  adverse  to  the  doctrine  of  absolute  conversion.] 
absolute  conversion  and  opposed  to  ^  D.  10,  8, 28;  Poth.  Pand:  17, 2, 
the  rule  adopted  in  England.  [    [If  n.  27. 

the  doctrine  that  partnership  real         *  D.  2,  14,  14;  Id.  60,  16,  57; 

estate  should  pass  to  the  widow  and  Domat,  1,  8,  4,  art.   16;   2  Bell, 

heirs  of  the  partner  is  finally  adopt-  Comm.  B.  7,  p.  615,  5th  ed. 
ed  the  question  may  arise  whether  *  Poth.  de  Soc.  n.  66-72. 
equity  will  compel  the  partnership        ^  Code  Civil,  art.  1856, 1860. 
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business,  but  also  to  the  effect  of  entering  into  contracts  on 
behalf  of  the  company,  and  binding  the  company  by  all  acts 
in  the  ordinary  administration  of  such  trade  and  business.^ 
And  it  will  make  no  difference  in  this  respect  that  there  are  pri- 
vate stipulations  between  the  partners  themselves,  prohibit- 
ing or  restraining  this  right  or  authority ;  for,  as  a  general 
institorial  power,  it  will  still  be  deemed  to  exist  in  favor  of 
third  persons' who  are  ignorant  of  any  such  prohibitions  or 
restrictions.' 

§  97.  Lien  of  Partners  on  Partnership  Property.  Besides 
this  community  of  interest  in  the  capital  stock,  funds,  and 
effects  of  the  partnership,  each  partner  has  certain  rights, 
liens,  and  privileges  thereon.  In  the  first  place,  no  one  part- 
ner has  any  right  to  share  in  the  partnership  property,  except 
what  remains  thereof  after  the  full  discharge  and  payment  of 
all  debts  and  liabilities  of  the  partnership ; '  and  therefore 
each  partner  has  a  right  to  have  the  same  applied  to  the  due 
discharge  and  payment  of  all  such  debts  and  liabilities  before 
any  one  of  the  partners,  or  his  personal  representatives,  or 
his  individual  creditors,  can  claim  any  right  or  title  thereto.^ 

^  2  Bell,  Comm.  B.  7,  p.  616, 6th  105;  Gaylord  v.  Imhoff,  26  Ohio 

ed.  St  817;  TiU's  Case,  3  Neb.  261; 

«  Ibid.  Wise  v.  Frey,  7  Neb.  134;  State  v. 

*  {See  HuBton  v.  Neil,  41  Ind.  Spencer,  64  Mo.   355;    Bussell  v. 


604;  Conant  «.  Frary,  49  Ind.  630 
Menagh  v.  Whitwell,  52  N.  Y.  146 
Moras  V.  Gleason,  64  N.  Y.  204 
Staats  V.  Bristow,  73  N.  Y.  264 
Rioe  9.  McMartin,  39  Conn.  573 


Lennon,  89  Wis.  670 ;  but  see 
contra,  Stewart  «.  Brown,  87  N.  Y. 
860.1 

*  Coll.  on  P.  B.  2,  c.  1,  §  1,  p.  77, 
2d  ed.;  West  v.  Skip,  1  Yes.  Sr. 


Bank   v.    Carrollton    Railroad,   11  289,  242;  Ex  parte  Ruffin,  6  Yes. 

Wall.  624;   Sweet  v.  McConnel,  2  119.    {See  Gaines  p.  Coney,  51  Miss. 

Neb.  1;  Noonan  v.  McNab,  30  Wis.  828;  Ober  v.  Hetherington,  66  Ind. 

277;  Hall  v.  Clagett,  48  Md.  228.  866;  Strange  v.  Graham,  56  Ala.  614; 

See  also  Luce  v.  Hartshorn,  7  Lan-  Manhattan  Ins.  Co.  v.  Webster,  59 

sing,  381.     A  partner  cannot  claim  Penn.  St.  227;  Meador  v.  Hughes, 

exemption  in  partnership  property  14  Bush  (Ky.),  652;  Succession  of 

under  the  exemption  laws  of  the  Stauffer,  21  La.  Ann.  620;  Malady 

several  States.     White  v,  Heffn^,  v.  Malady,  28  La.  Ann.  61 ;  Evans  «• 

80  La.  Ann.    1280;    Giovanni   v.  Hawley,  86   Iowa,   83;    Thrall  v. 

Pint  National  Bank  of  Montgom-  Crampton,  9  Bened.  219;  s.  c.  16 

eiy,  66  Ala.  806,  overruling  the  pre-  N.  B.  R.  261.    Where  one  of  two 

vious  cases  on  this  subject  in  Ala-  partnen   absconds,  the  remaining 

bama;  Pond  o.  Kimball,  101  Mass.  partner  is  entitled  to  take  poase»- 
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In  short,  <is  between  the  partners  themselves,  the  debts  and 
liabilities  of  the  firm  to  creditor  and  third  persons  are  a  fund 
appropriated,  in  the  fii'st  instance,  to  the  discharge  and  pay- 
ment of  such  debts  and  liabilities,  and  there  is,  properly 
speaking,  as  between  them,  a  lien  thereon,  or  at  least  an 
equity,  which  may  be  worked  out  through  the  partnere  in 
favor  of  the  creditors,  although  it  may  not  directly  attach  in 
the  creditors  by  virtue  of  their  original  claims  in  all  cases.^ 
Each  partner  also  has  a  specific  lien  on  the  present  and  future 

sion  of  the  partnei-ship  property  and  death ;  secondly,  by  the  act  of  the 
effects  for  the  benefit  of  the  firm,  parties;  that  act  extending  to  noth- 
and  the  appointment  of  a  receiver  ing  more  than  niei*e  dissolution; 
by  the  court  to  take  charge  of  the  without  any  special  agi'eement  as  to 
property  of  the  absconding  partner  the  disposition  of  the  proi^erty,  the 
does  not  operate  to  divest  the  part-  satisfaction  of  the  debts,  much  less 
oer  remaining  of  his  right  to  the  any  agreement  for  an  assignment 
partnerahip  property.  Hamill  v,  from  either  of  the  partnera  to  the 
Hamill,  27  Md.  679.  |  othere.  The  partnership  might  also 
*  Ex  parte  Ruffin,  6  Ves.  119,  be  dissolved  by  the  bankruptcy  of 
126.  —  In  this  case  Loi*d  Eldon  said:  one  or  of  both,  and  by  effluxion  of 
^'  It  is  the  case  of  two  partners,  who  time.  If  it  is  dissolved  by  death, 
owed  several  joint  debts,  and  had  referring  to  the  law  of  merchants, 
joint  effects.  Under  these  circum-  and  the  well-known  doctrine  of  this 
stances  their  creditors,  who  had  a  Court,  the  death  being  the  act  of 
demand  upon  them  in  respect  of  God,  the  legal  title  in  some  respects, 
those  debts,  had  clearly  no  lien  in  all  the  equitable  title,  would  re- 
whatsoever  upon  the  partnership  main,  notwithstanding  the  survivor- 
effects.  They  had  power  of  suing,  ship;  and  the  executor  would  have 
and  by  process  creating  a  demand  a  right  to  insist  Uiat  the  property 
that  would  directly  attach  upon  the  should  be  applied  to  the  partnership 
partnership  effects.  But  they  had  debts.  I  do  not  know  tliat  the  par^ 
no  lien  upon  or  interest  in  them  in  nership  creditors  would  have  that 
point  of  law  or  equity.  If  any  right;  supposing  both  remained  sol- 
creditor  had  brought  an  action,  the  vent.  So,  upon  the  bankruptcy  of 
action  would  be  joint;  his  execution  one  of  them,  thera  would  be  an 
might  be  either  joint  or  several.  He  equity  to  say  the  assignees  stand 
might  have  taken  in  execution  both  in  the  place  of  the  bankrupt,  and 
joint  and  separate  effects.  It  is  also  can  take  no  moi-e  than  he  could; 
true  that  the  separate  creditors  of  and  consequently  nothing  until  the 
each,  by  bringing  actions,  might  partnership  debts  are  paid.  So  upon 
acquire  a  certain  interest  even  in  the  a  mere  dissolution,  without  a  special 
partnership  effects;  taking  them  in  agreement,  or  a  dissolution  by  ef- 
execution  in  tlie  way  in  which  sepa-  fluxion  of  time;  to  wind  up  the  ao- 
rate  creditors  can  affect  such  prop-  counts  the  debts  must  be  paid,  and 
erty.  But  there  was  no  lien  in  the  surplus  be  distributed  in  propor- 
either.  The  partnership  might  dis-  tion  to  the  different  interests.  In 
solve   in   various   ways;   first,  by  all  these  ways  the  equity  is  not  that 
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property  of  the  partnership,  not  only  for  the  debts  and  lia- 
bilities due  to  third  persons,  but  also  for  his  own  amount  or 
share  of  the  capital  stock  and  funds,  and  for  all  moneys  ad- 
vanced by  him  for  the  use  of  the  firm,  and  also  for  all  debts 
due  to  the  firm  for  moneys  abstracted  by  any  other  partner 
from  such  stock  and  funds  beyond  his  share.^  It  follows, 
from  this  principle,  that  if  any  partner  takes  the  whole  or  a 
part  of  his  share  out  of  the  partnership  stock,  the  stock  so 
taken,  if  identified,  is  applicable  to  the  payment  of  what  shall, 
upon  an  account  taken,  be  found  due  from  him  to  the  part- 
nership, before  any  of  it  can  be  applied  to  the  payment  of  his 
debts  due  to  his  own  separate  creditors ;  for  such  partner  has 
an  interest  in  the  stock  only  to  the  amount  of  the  ultimate 
balance  due  to  him  as  his  share  of  the  stock.^  The  same  rule 
will  apply  to  any  other  property  into  which  the  partnership 
property  may  have  been  converted,  so  far  and  so  long  as  its 

of  the  joint  creditors,  but  that  of  ship  could  ever  arrange  their  affairs, 
the  partners  with  regard  to  each  Therefore  a  bona  fide  transmutation 
other,  that  operates  to  the  payment  of  the  property  is  understood  to  be 
of  the  partnership  debts.  The  joint  the  act  of  men  acting  fairly,  wind- 
creditora  must  of  necessity  be  paid  ing  up  the  concern,  and  binds  the 
in  order  to  the  administration  of  creditors;  and  therefore  the  Court 
justice  to  the  partners  themselves,  always  lets  the  arrangements  be  as 
When  the  bankruptcy  of  both  takes  they  stand,  not  at  the  time  of  the 
place,  it  puts  an  end  to  the  partner-  commission,  but  of  the  act  of  bank- 
ship  certainly;  but  still  it  is  veiy  ruptcy."  s.  P.  Ex  parte  Williams, 
possible,  and  it  oftens  happens  in  11  Yes.  8,  5;  [Kirby  v.  Schoon- 
fact,  that  the  partners  may  have  dif-  maker,  8  Barb.  Ch.  46]. 
ferent  interests  in  the  surplus;  and  ^  Coll.  on  P.  B.  2,  c.  1,  §  1,  p.  77, 
out  of  that  a  necessity  arises  that  2d  ed.;  West  t;.  Skip,  1  Yes.  Sr. 
the  partnership  debts  must  be  paid:  289,  242;  Ex  parte  Ruffin,  6  Yes. 
otherwise  the  surplus  cannot  be  dis-  119.  }Se6  Wilson  o.  Davis,  1  Mont, 
tribnted  according  to  equity;  and  188;  Uhler  v.  Semple,  5  C.  £. 
no  distinction  has  been  made  with  Green,  288.  And  such  lien  is  su- 
reference  to  their  interests,  whether  perior  to  that  of  any  separate  mort- 
in  different  proportions  or  equally,  gagee  or  creditor  of  his  copai*tner. 
Many  cases  have  occurred  upon  the  Cavander  v.  Bulteel,  L.  R.  9  Ch.  79; 
distribution  between  the  separate  Warren  v.  Taylor,  60  Ala.  218.  See 
and  joint  estates;  and  the  principle  post,  §§  261-264,  and  c.  XY.  f 
in  all  of  them,  from  the  great  case  >  Coll.  on  P.  B.  2,  c.  1,  §  1,  pp. 
of  Mr.  Fordyce,  has  been,  that  if  78, 79, 2d  ed. ;  West  v.  Skip,  1  Yes. 
the  Court  should  say  that  what  has  Sr.  289,  240,  242;  Skipp  v.  Har- 
ever  been  joint  or  separate  property  wood,  2  Swans.  586;  Croft  p.  I^ke, 
shall  always  remain  so,  the  oonse-  8  P.  Wms.  180;  Wats,  on  P.  o.  2,  p. 
quence  would  be  that  no  partnei^  66,  2d  ed. 
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conveyance  thereof  be  decreed  to  be  specifically  performed 
in  equity.^  It  is  not,  therefore,  strictly  speaking,  a  part  of 
the  partnership  effects,  of  which,  upon  a  dissolution  thereof, 
a  division  can  be  compelled,  unless,  indeed,  in  cases  where  a 
sale  of  the  whole  premises  and  stock  will  be  ordered;  and 
then  the  good-will  will  accompany  such  sale,  and  may  create 
a  speculative  value  in  the  mind  of  a  purchaser,  of  which  each 
partner  will  be  entitled  to  his  share  of  the  benefit.^    But  the 

102,  103,  2d  ed.  [The  value  of  any  right.  But  Lord  Eldon,  in 
the  good-will  assigned  exclusively.  Crawshay  v,  Collins,  15  Ves.  227, 
to  one  partner  on  a  dissolution  is  expressed  doubts  of  the  propriety  of 
what  it  would  have  produced  if  sold  that  determination,  considering  it 
in  the  most  advantageous  manner,  difficult  to  draw  any  solid  distinc- 
and  at  the  proper  time.  Mellersh  i;.  tion  between  the  lease  of  the  part- 
Keen,  28  Beav.  453.  On  the  value  nership  premises  and  the  good-will, 
of  good-will  in  a  partnership  of  lim-  which  consists  in  the  habit  of  the 
ited  duration,  see  Austen  i;.  Boys,  24  trade  being  conducted  on  those 
Beav.  598;  s.  c.  on  appeal,  2  De  G.  premises.  Gow  on  P.  c.  5,  §  4, 
Sc  J.  62G.]  ]It  was  held  in  Ram-  p.  349,  3d  ed.;  ColL  on  P.  B.  2, 
melsberg  v.  Mitchell,  29  Ohio  St. 22,  c.  1,  §  1,  pp.  102,  103, 2d  ed.  |The 
that  the  value  of  the  good-will  was  case  of  Hammond  v.  Douglas  must 
the  estimate  of  advantage  secured  now  be  considered  as  overruled,  the 
by  succeeding  to  the  business  with-  later  authorities  all  being  opposed 
out  reference  to  the  exclusion  of  any  to  the  doctrine  that  the  value  of  the 
person  from  engaging  in  the  like  good-will  belongs  to  the  survivor  for 
business.!  his  own  benefit.  Lind.  on  P.  4th  ed. 

1  Baxters.  Conolly,  1  Jac.  &  W.  860;   Wedderburn  ».  Wedderbum, 

576;  Coslake  v.  Till,  1  Russ.  376,  22  Beav.  104;  Smith  r.  Everett,  27 

878;  Shackle  17.  Baker,  14  Yes.  468;  Beav.  446;    Mellersh  r.   Keen,   Id. 

[Cooper  0.  Flood,  26    Beav.    293;  236,  and  28  Beav.  453.    See  Giblett 

Robertson  v,  Quiddington,  28  Beav.  v.  Read,  9  Mod.  459 ;  Davies  v.  Hodg- 

529].  son,  25  Beav.  177.     So  also  in  this 

^  Coll.  on  P.  B.  2,  c.  1,  §  1,  pp.  country,  Rammelsberg  v.  Mitchell, 
102,  103,  2d  ed.;  Id.  c.  3,  §  4,  pp.  29 Ohio  St.  22.  And  generally  the 
214-218;  Crawshay  v.  Collins,  15  good-will  will  be  considered  a  part 
Ves.  218,  227;  Cruttwell  v.  Lye,  1  of  the  partnership  property,  and 
Rose,  123  ;  Featherstonhaugh  v.  will  be  included  in  a  sale  of  the 
Fenwick,  17  Yes.  298,  309,  310;  partnership  property  and  business. 
Dougherty  t;.  Van  Nostrand,  1  Hoff.  Boon  v.  Moss,  70  N.  Y.  465;  Wil- 
68-70;  Gow  on  P.  c.  5,  §  4,  pp.  349,  liams  o.  Wilson,  4  Sand.  Ch.  379; 
350,  8d  ed.  —  Lord  Rosslyn,  in  Sheppard  i?.  Boggs,  9  Neb.  257 ; 
Hammond  v.  Douglas,  5  Ves.  539,  Holden  v.  M'Makin,  1  Pars.  £q. 
held  that  the  good-will  of  a  tra^ie,  Cas.  270.  See  also  Morse  v.  Hutch- 
carried  on  without  articles,  survives,  ins,  102  Mass.  439.  As  to  when 
and  is  not  to  be  considered  as  part-  a  liquidating  partner  is  chargeable 
nerahip  stock,  to  which  the  repre-  with  the  value  of  the  good-will,  see 
sentatives  of  a  deceased  partner  have  Musselman's  Appeal,  62  Penn.  St 
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temi  ^^  good-will "  is  sometimes  applied  to  another  case,  where 
a  retiring  partner  contracts  not  to  carry  on  the  same  trade  or 

business  at  all,  or  not  within  a  given  distance.     This  is  an 

interest  which  may  be  valued  between  the  parties,  and  may 
therefore  be  assigned,  with  the  premises  and  the  rest  of  the 
effects,  to  the   remaining  partner,  as  an  accompaniment  of 

the  ordinary  good-will  of  the  establishment.*     Good-will,  in 

81.  [The  right  to  use  the  name  erty,  the  very  circumstance  of  sole 
of  a  periodical  must  be  sold  for  the  ownership  gives  him  an  advantage 
bene^t  of  a  partnership  on  its  dis-  beyond  the  actual  value  of  the  prop- 
solution.  Bradbury  v,  Dickens,  27  erty,  and  which  may  be  pointed  out 
Beav.  53.]  So  a  court  of  equity  as  a  distinct  benefit,  essentially  con- 
will  protect  and  preserve  the  good-  nected  with  the  sole  ownerehip.  In 
will  until  it  can  be  sold.  Mar-  the  case  of  the  trade  of  a  nursery- 
ten  V.  Van  Schaick,  4  Paige,  479.  man,  for  instance,  the  mere  kuowl- 
See  Turner  v.  Major,  3  Giff.  442.  edge  of  the  fact  that  he  is  sole 
But  see  Lewis  v.  Langdon,  7  Sim.  owner  of  the  property,  and  in  the 
421 ;  where  V.  C.  Shadwell  seemed  sole  and  excliisive  management  of 
to  be  of  a  different  opinion.  The  the  concern,  gives  him  an  advantage 
good-will  must  be  taken  into  ac-  which  the  other  partner,  supposing 
count  in  determining  whether,  at  him  to  carry  on  the  same  trade,  with 
a  given  date,  the  parties  conduct-  other  property,  not  the  partnership 
ing  the  business  are  solvent.  Bell  property,  would  not  possess.  In  that 
V.  Ellis,  33  Cal.  620.  In  Bininger  sense,  therefore,  the  good-will  of  a 
V.  Clark,  GO  Barb.  113,  it  was  al-  trade  follows  from,  and  is  connected 
leged,  and  not  denied,  that  the  good-  with  the  fact  of  sole  ownership, 
will  constituted  the  most  valuable  There  is  another  way  in  which  the 
part  of  the  firm  assets,  and  it  was  good-will  of  a  trade  may  be  rendered 
held  that  any  appropriation  of  it  by  still  more  valuable ;  as  by  certain 
one  partner,  upon  the  insolvency  and  stipulations  entered  into  between 
dissolution  of  the  partnership,  to  the  the  parties  at  the  time  of  the  one 
exclusion  of  the  other  partner,  un-  relinquishing  his  share  in  the  busi- 
less  acquired  upon  a  fair  sale,  was  ness;  as  by  inserting  a  condition 
manifestly  wrongful.)  that  the  withdrawing  partner  shall 
^  Coll.  on  P.  B.  2,  c.  1,  §  1,  pp.  not  carry  on  the  same  trade  any 
102,  103,  2d  ed. ;  Id.  c.  3,  §  4,  pp.  longer,  or  that  he  shall  not  carry  it 
214-218,  and  note;  Bryson  v.  White-  on  within  a  certain  distance  of  the 
head,  1  Sim.  &  St.  74;  Harrison  v.  place  where  the  partnership  trade 
Gardner,  2  Madd.  198;  Cruttwell  was  carried  on,  and  where  the  con- 
».  Lye,  17  Ves.  335;  Gow  on  P.  c.  tinuing  partner  is  to  carry  it  on  upon 
5,  §  4,  p.  319, 3d  ed.  — Lord  £Idon,  his  own  sole  and  separate  account, 
in  Kennedy  V.  Lee,  3  Mer.  441,452,  Now  it  is  evident  that  in  neither 
speaking  on  this  subject,  used  the  sense  was  the  good- will  of  this  trade 
following  language:  **  Where  two  at  all  considered  as  among  the  sub- 
persons  are  jointly  interested  in  jects  of  the  valuation  to  be  made  by 
trade,  and  one  by  purchase  becomes  either  party.  It  was  not  so  consid- 
sole  owner  of  the  partnership  prop-  ered  by  the  plaintiff,  when  he  wrote 
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the  former  sense,  is  therefore  an  advantage  arising  from  the 

mere  fact  of  sole  ownership  of  the  premises,  stock,  or  estab- 

his  letter  of  the  21st  of  October,  that  under  a  stipulation  in  articles 
The  words  *  concern  'and  *  inherit-  that  the  surviving  partner  should 
ance' are  used  inartiiicially,  andean-  have  the  option  of  taking  all  the 
not  be  construed  as  having  any  ref-  partnership  stock  on  paying  to  the 
erence  but  to  the  actual  subjects  of  representative  of  the  deceased  part- 
valuation.  And  when  the  plaintifE  ner  the  value  of  his  share,  the  good- 
offers  to  take  the  business  himself,  will  must  be  included  in  the  valua- 
he  could  not  have  forgotten  that  tion,  but  on  the  footing  that  the 
the  defendant's  own  estate  of  But-  surviving  partner  was  at  liberty  to 
terwick  lay  contiguous  to  the  part-  set  up  and  carry  on  the  same  busi- 
nership  property,  and  therefore  his  ness  as  that  of  the  partnership.  See 
introducing  no  stipulation,  with  Johnson  v.  Helleley,  34  Beav.  63; 
reference  to  the  fact  of  its  contigu-  8.  c.  on  appeal,  2  De  G.  J.  &  S.  446 ; 
ity,  is  a  clear  intimation  that  when  {Reynolds  o.  Bullock,  47  L.J.  n. 
he  wrote  this  letter  he  had  no  in-  b.  Ch.  773;  s.  c.  26  W.  R.  678. 
tention,  in  offering  to  take  the  part-  But  where  a  clause  in  partnership 
nership  property,  to  purchase  with  articles  provided  that,  **  as  soon  as 
it  the  good-will  in  the  sense  of  re-  possible  after  the  30th  day  of  April 
Btricting  the  defendant  f ram  carry-  in  each  year  of  the  said  psutnership, 
ing  on  the  trade  in  its  vicinity.  In  a  full  and  general  account  and  rest 
that  sense  at  least,  therefore,  the  shall  be  made  and  taken  by  the  part- 
good-will  of  the  trade  was  not  the  ners  for  the  time  being,  of  the  stock, 
subject  of  contract,  or  treaty  even,  moneys,  debts,  lands,  buildings,  fac- 
between  the  parties.  { Upon  the  dis-  tories,  and  other  the  estate  and  ef- 
Bolution  of  a  partnership,  each  part-  fects  belonging,  due,  and  owing  to 
ner  in  the  absence  of  agreement,  is  this  partnership,  and  of  such  debts 
at  liberty  to  carry  on  the  same  busi-  and  liabilities  and  engagements  as 
ness  on  his  own  account,  even  in  the  shall  be  due  and  owing  from  or  by 
same  neighborhood,  and  the  fact  the  partnership,"  it  was  held  that 
that  a  retiring  partner  has  sold  his  thegood-will  ought  not  to  be  included 
share  of  the  partnership  property  in  a  valuation  of  the  firm  property 
and  good- will  seems  to  make  no  dif-  under  the  above  clause.  Steuart  v. 
ference.  See  Lind.  on  P.  4th  ed.  854;  Gladstone,  10  Ch.  D.  626.  See  also 
Churton  r.  Douglas,  H.  R.y.  Johns.  Burfield  v.  Rouch,  31  Beav.  241 1. 
174;  Mellershi;.  Keen,  27  Beav.  236;  In  Hall  v.  Hall,  20  Beav.  139,  a 
Bradbury  v.  Dickens,  Id.  53;  Smith  retiring  partner  was  not  allowed  to 
V.  Everett,  Id.  446 ;  Hookham  v.  Pot-  share  in  the  value  of  the  good- will, 
tage,  L.  R.  8  Ch.  91 ;  Labouchere  v.  though  the  stipulations  of  the  ar- 
Dawson,  L.  R.  13  £q.  322.  But  the  tides  were  much  like  those  in  Hall 
business  must  be  distinctly  separate  v.  Barrows,  but  the  decision  seems 
from  the  old.  See  Churton  v.  Douglas,  hardly  to  be  reconciled  with  that 
supra ;  Hookham  o.  Pottage,  supra,  case.  It  thus  appears  that  the  good- 
The  same  rule  applies  also  to  a  sur-  will  of  a  partnership  is  often  of  little 
viving  partner.  Davies  v.  Hodgson,  value  after  dissolution,  for  lack  of 
25  Beav.  177.  |  [In  Hall  v.  Barrows,  power  in  the  courts  to  restrain  the 
10  Jur.  N.  s.  55 ;  b.  c.  33  L.  J.  n.  s.  former  or  surviving  partners  from 
Ch.  204,  Lord  Westbury,  C,  held  carrying  on  a  similar  business.    {See 
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lishmeut,  without  reference  to  other  persons,  as  rivals ;  and 
in  the  latter  sense,  as  an  advantage  arising  from  the  fact  of 
excluding  the  retiring  partner  from  the  same  trade  or  busi- 
ness, as  a  rival.^  It  seems  that  good-will  can  constitute  a 
part  of  the  partnei*ship  effects  or  interests  only  in  cases  of 
mere  commercial  business  or  trade,  and  not  in  cases  of  pro- 
fessional business,  which  is  almost  necessarily  connected  with 
personal  skill  and  confidence  in  the  pai*ticular  partner.^ 

§  100.  Right  to  use  the  Firm  Name,  Under  this  head  a 
curious  question  has  arisen  ;  and  that  is,  whether  the  right 
to  use  the  firm  name  is  a  part  of  the  good-will  belonging  to 
the  partnership,  or  whether,  in  case  of  the  dissolution  thereof 
by  the  death  of  the  partner,  it  belongs  to  the  survivors. 
That  the  right  to  use  the  name  of  a  known  and  celebrated 
firm,  especially  in  the  case  of  manufactures,  is  often  a  very 
valuable  possession,  is  unquestionable  ;  and  therefore  courts 
of  equity  will  often  interpose  to  protect  the  right  against  the 
abuse  of  third  persons  in  using  it  for  their  own  advantage.^ 

Cobdy  9. 'Mitchell,  87  L.  T.  n.  b.  ests  of  his  copartners,  and  he  has 
766;  8.  c.  26  W.  R.  269.  InMoreau  power  to  release  it.  Gompers  v, 
V.  Edwards,  2  Tenn.  Ch.  847,  it  was  Bochester,  56  Peun.  St.  194.  See 
held  that,  on  a  sale  of  the  good-will,  also  Guerand  v.  Dandelet,  32  Md. 
the  yendor cannot  be  restrained  from  561.  A  sale  of  partnership  goods, 
carrying  on  the  same  business  in  the  and  a  transfer  by  the  members  of 
same  neighborhood.  I  In  Williams  v.  the  partnership,  of  the  good- will, 
Wilson,  4  Sand.  Ch.  379,  the  court  with  an  undertaking  not  to  set  up  and 
assumed  this  power,  and,  on  a  sale  maintain  again  the  same  business,  is 
of  partnership  property  and  the  a  contract  for  the  violation  of  which, 
good-will  of  the  business,  ordered  by  either  or  both  of  the  parties, 
that  either  of  the  former  partners  either  or  both  are  liable.  Stark  v. 
might  be  a  purchaser;  but  tiiat,  ex*  Noble,  24  Iowa,  71.  As  to  what  con- 
cept they  purchased,  they  should  be  stitutes  a  waiver  of  such  an  agree- 
restrained  from  conducting  the  same  ment,  see  Norris  v.  Howard,  41 
business,  directly  or  indirectly,  in  the  Iowa,  508.  | 

dame  city.  See /wji^,  §§  100,  210-212;         ^  Coll.  on  P.  B.  2,  c.  1,  §  1,  pp. 

Turner  V.Major,  3  Giff.  442.]  {Where  102,  103,  2d  ed.;  Gow  on  P.  o.  5, 

there  is  a  sale  of  goods  and  property  §  4,  pp.  349,  350,  3d  ed. 
to  a  partnership,  and  a  covenant  by         ^  Farr  v.  Pearce,  3  Madd.  74, 76; 

the  vendor  not  to  engage  in  the  busi-  Coll.  on  P.  B .  2,  c.  1,  §  1 ,  pp.  103, 104, 

ness  for  which  the  partnership  was  2d  ed.;  Gow  on  P.  c.  5,  §  4,  pp.  349, 

formed,  within  certain  limits  for  a  850,  3d  ed. ;  [Austen  v.  Boys,  2  De 

certain  period  of  time,  the  benefit  G.  &  J.  626.] 
of  such  covenant  passes  to  one  of        *  Eden  on  Injunct.  c.  14,  pp.  314, 

the  partners  who  buys  up  the  inter-  815;  Motley  v.  Dowuman,  8  MyL  & 
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But  it  has  been  thought  that  this  right,  however  valuable, 

does  not  fall  within  the  true  character  and  nalure  of  good- 
will, but  that  it  belongs  to  the  surviving  partner.^ 

C.  1,  14,  15;  Millingtoa  v.  Fox,  3  ered  to  belong  to  oue  party,  rather 

Myl.  &  C.  338;  2  Stoiy,  £q.  Jar.  than  to  another;  and  it  is  also  ob- 

§  951;   Knott  v,  Morgan,  2  Keen,  servable    that    Lord    Eldon   might 

213,  219;  Webster  v.  Webster,  3  have  been  throwins^  out  his  obserra- 

Swaus.  490,  u. ;  Gow  on  P.  c.  2,  §  4,  tious  with  reference  to  a  supposed 

p.  109,  3d  ed.    [The  name  of  a  firm  connection  between  the  place  where 

may  be  a  ti*ademark.     Holloway  t;.  the  business  was  carried  on,  and  the 

Holloway,  13  Beav.  209;  Lawsou  v,  good-will.     But  it  occurs  to  me  that 

Bank  of  London,  IS  C.  B.  84 ;  Welch  if  the  good- will  is  to  be  considered 

V.  Knott,  4  K.  &  J.  747;  Burgess  v.  as  a  salable  article,  which  belongs 

Burgess,  3  De  6.  Macn.  &  G.  896;  to  the  partnership,  then  this  conse- 

Hall  &.  Barrows,  9  Jur.  m.  s.  483;  8.  quence  must  follow;  namely,  that  the 

c.  32  L.  J.  N.  8.  Ch.  548;  on  appeal,  surviving  partner  must  be  under  an 

4  De  G.  J.  &  Sm.  150;  s.  c.  33  L.  J.  obligation  to  carry  on  the  trade  for 

N.  8.  Ch.  204;  Bradbury  v.  Dickens,  some  time  after  his  partner's  death, 

27  Beav.  53]     {See  also  Glenny  r.  in  order  that  the  thing,  which  is 

Smith,    2  Dr.  &  Sm.  476;   Devlin  said  to  be  salable,  may  be  preserved 

17.  Devlin,  69  N.  Y.  212  ;  Hallett  v.  until  it  can  be  sold.     If  a  partner- 

Cumston,  110  Mass.  29;  Sohier  v,  ship  were  carried  on  between  A.  and 

Johnson,  111  Mass.  238.     A  court  B.  under  the  name  of  Smith  &  Co.« 

of  equity  has  no  power  to  decree  the  and  the  surviving  partner  chose  to 

sale  of  one  partner's  right  in  the  discontinue   the   business,  and   to 

name  of  a  firm  of  which  he  is  a  write   to   the  customers,  and  say 

member,  the  name  being  a  trade-  that  his  partner  was  dead,  and  that 

mark,  in  satisfaction  of  a  separate  the  business  was  at  an    end,  the 

debt,  the  interest  being  too  indefi-  effect  would  be,  that  that,  which  is 

nite    and     intangible.      Taylor  v.  said  to  be  salable,  would  cease  to 

Bemis,  4  Biss.  406.}  exist.    Now,  what  power  is  there 

^  Lewis  V.  Langdon,  7  Sim.  421.  in  a  court  of  equity  to    compel  a 

— In  this  case  Vice-Chancellor  Shad-  partner  to  carry  on  a  trade  after  the 

well  said:   **The  question  in  this  death  of  his  copartner,  merely  that, 

case  depends  on  the  right,  in  the  at  a  future  time,  the  good-will,  as  it 

surviving  partner,  to  carry  on  the  is  called,  may  be  soldV    It  is  plain 

business  under  the  name  of  the  part-  that,  unless  there  is  such  a  power  in 

nership.   Lord  Eldon,  certainly,  has  this  court,  it  must  be  in  the  disci^ 

expressed  a  doubt,  in  the  case  of  tion  of  the  surviving  partner  to  de- 

Crawshay  v,  Collins,  15  Yes.  227,  termine  what  shall  be  done  with  the 

upon  what  has  been  understood  to  good-will;  and,  if  that  is  the  case,  * 

be  the   proposition   laid  down   by  it  must  be  his  property.    I  cannot 

Lord  Rosslyn,  in  the  case  of  Ham-  but  think,  when  two  partners  cany 

mond  V.  Douglas,  5  Yes.  539.     It  is  on  a  business  in  partnership  together 

true  that  the  question  might  have  under  a  given  name,  that,  during 

been,  to  a  certain  degree,  whether,  the  partnership,  it  is  the  joint  right 

having  regard  to  what  had  taken  of  them  both  to  carry  on  the  busi- 

place,  the  money  should  be  cousid-  ness  under  that  name,  and  that  upon 
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the  deatii  of  one  of  them,  the  right  B.'*  On  dissolution  A.  assigned  to 
which  they  before  had  jointly  be-  B.  his  share  and  interest  in  the 
conies  the  separate  right  of  the  sur-  **  business  and  the  good- will  there- 
yiyor.*'  See  also  Webster  v.AVebster,  of.''  B.  gave  notice  of  the  dissolu- 
8  Swans.  490.  n.  [If  a  partnership  tion  to  the  creditors  of  the  late  parii- 
is  dissolved,  each  partner,  in  the  al>-  nership,  and  continued  to  carry  on 
sence  of  agreement,  can  carry  on  the  business  under  the  style  of  '*  A. 
business  in  the  name  of  the  old  firm.  &  B."  On  action  brought  by  A., 
Banks  v.  Gibson,  34  Beav.  660.  See  who  was  not  trading  in  London,  to 
Dent  (f.  Turpin,  2  John.  &  Hem.  139.  restrain  B.  from  carrying  on  busi- 
The  finn  name  survives  to  a  surviv-  ness  under  the  style  of  *'  A.  &  B.," 
ing  partner,  and  cannot  therefore  be  the  court  were  of  opinion  that  the 
sold  as  part  of  the  partnership  as-  assig^imeut  of  the  good-will  carried 
sets.  Robertson  v.  Quiddington,  28  with  it  the  exclusive  right  to  use 
Beav.  529.  See  Smith  v.  Everett,  the  name  of  the  late  firm.  Levy  v. 
27  Beav.  446.]  jit  is  questioned  Walker,  48  L.  J.  n.  s.  Ch.  273; 
in  Lind.  on  P.  4th  ed.  861-863,  8.  c.  39  L.  T.  n.  s.  654;  Churton  v. 
whether,uponexamination,  the  above  Douglas,  H.  R.  V.Johns.  174;  Rog- 
cases  really  warrant  the  general  pro-  ers  r.  Taintor,  97  Mass.  291 ;  Car- 
position  to  which  they  are  usually  michel  v.  Latimer,  11  R.  I.  395.  So 
cited,  and  the  learned  author  in  the  in  Drake  i;.  Dodsworth,  4  Kan.  159,  it 
course  of  his  remarks  says:  **The  was  said  that  the  sale  of  the  good- 
right  to  continue  the  use  of  a  part-  will  limited  the  vendor  in  certain 
nership  name  is  frequently  the  most  ways:  he  could  not  use  the  old  firm 
important  element  in  the  good-will,  name,  and  he  relinquished  any  ben- 
and  is  governed  by  principles  sim-  efit  or  advantage  which  might  result 
ilar  to  those  applicable  to  it  The  from  its  previously  established  char- 
purchaser  of  the  good-will  of  a  busi-  acter.  On  the  dissolution  of  a  part- 
ness  acquires  the  right  not  only  to  nership,  and  sale,  by  the  retiring 
represent  himself  as  the  successor  of  partner  to  the  other  partner,  of  aU 
those  who  formerly  carried  it  on:  the  real  and  personal  property  of 
Churton  v.  Douglas,  H.  R.  V.  Johns,  the  firm  without  mention  of  the 
174;  but  also  to  prevent  other  persons  good-will,  it  was  held  that  neither 
from  doing  the  like.  lb.  If,  then,  the  the  continuing  partner  nor  his  as- 
good-will  of  a  partnership  business  signee  could  so  use  the  name  of  the 
has  any  salable  value  at  all,  it  seems  old  firm  as  to  give  to  third  persons 
impossible  to  hold  that  on  a  dissolu-  cause  to  believe  that  the  retiring 
tion  of  a  partnership,  whether  by  paHner  was  still  associated  therein, 
death  or  otherwise,  any  partner  can  if  such  belief  was  injurious  to  him 
continue  the  old  business  in  the  old  in  his  business.  McCrowan  Pump 
name  for  his  own  benefit,  unless  &  Machine  Co.  i;.  McGowan,  22 
there  is  some  agreement  to  that  ef-  Ohio  St.  370.  And  in  a  simi- 
fect,  or  at  least  to  the  effect  that  the  lar  case,  where  it  appeared  that  it 
assets  are  not  to  be  sold.  Such  a  was  understood  that  the  retiring 
right  on  his  part  is  inconsistent  with  partner  was  free  to  carry  on  the 
the  right  of  the  other  partners  to  same  business,  it  was  held  that 
have  the  good- will  sold  for  the  com-  the  continuing  partner  could  be  re- 
mon  benefit  of  all."  A.  and.  B  car-  strained  from  describing  himself  as 
ried  on  business  in  copartnership  in  *'succes.sor  to"  the  late  firm.  Mor- 
London,  under  the  style  of  <*  A.  &  gan  u,  Schuyler,  79  N.  Y.  490.    See 
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Young  V.  Jones,  8  Hughes,  274.  In  either  alone  or  in  oonnectbn  with 
Massachnsetts  it  is  provided  by  stat-  his  own  or  any  other  name  or  design 
ute  that  **  uo  person  carrying  on  huai"  nation,  without  the  consent  in  writ- 
uess  iu  this  State  shall  assume  or  ing  of  such  person  or  his  legal  rep- 
continue  to  use  in  his  business  the  resentatives."  Gen.  Sts.  c.  56,  §  8. 
name  or  names  of  any  persons  for-  See  Morse  v.  Hall,  109  Mass.  409. 
merly  connected  with  him  in  part-  See,  also,  ante,  §  99.  { 
nership,  or  of  any  other  personB, 
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CHAPTER  VII. 

POWERS  AND  AUTHORITIES  OF  PARTNERS. 

§  101.  Power  to  make  General  Assignments  of  the  Partner- 
ship Property.  As  to  the  powers  and  authorities  of  the 
partners  during  the  existence  of  the  partnership  (for  their 
powers  and  authorities  upon  the  dissolution  thereof  will  be 
considered  hereafter,  in  another  place),  they  have  been  in 
part  already  suggested.  In  the  first  place,  whenever  there 
are  written  articles  or  particular  stipulations  between  the 
partners,  these  will  regulate  their  respective  powers  and  au- 
thorities inter  sese^  although  not,  if  unknown,  in  their  deal* 
ings  with  third  persons.*  But,  independently  of  any  such 
articles  or  stipulations  expressed,  each  partner  is  prcepositus 
negotiis  soeietatis,  and  each  partner,  virtute  officii^  possesses  an 
equal  and  general  power  and  authority,  in  behalf  of  the  firm, 
to  transfer,  pledge,  exchange,  or  apply  or  otherwise  dispose 
of  the  partnership  property  and  effects,  for  any  and  all  pur- 
poses within  the  scope  and  objects  of  the  partnership,  and  in 
the  course  of  its  trade  and  business.'  Or,  as  was  said  by  a 
learned  judge  upon  a  recent  occasion,  "  One  partner  by  vir- 
tue of  that  relation  (of  partnership),  is  constituted  a  general 
agent  for  another  as  to  all  matters  within  the  scope  of  the 
partnership  dealings,  and  has  communicated  to  him,  by  virtue 
of  that  relation,  all  authorities  necessary  for  carrying  on  the 

1  8  Kent,  40-42;  U.  S.  Bank  v.  logs.     Upham  v.  Hewitt,  42  Wis. 

Binney,  5  Mason,  176;  s.  c.  6  Pet.  85.  { 

520;  Coll.  on  P.  B.  d,  c.  1,  pp.  259,         ^  3  Kent,  4(M6;  Story  on  Ag. 

260,  2d  ed.     {A  stipulation,  in  a  §§37,39,  124;  Coll.  on  P.  B.  2,  c.  2, 

logging  and  lumbering  partnership,  §  1,  p.  129,  2d  ed. ;  Gow  on  P.  c.  2, 

that  twoof  the  partners  should  make  §  2,  pp.  36,  51-53,  dded. ;  2  Bell, 

all  the  sales,  is  not  inconsistent  with  Comm.  B.  7,  c.  1,  pp.  615,  616,  5th 

the  existence  of  a  partnership  in  the  ed. 
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partnership,  and  all  such  as  are  usually  exercised  by  partnei-s 
in  that  business  in  which  they  are  engaged.  Any  restriction 
which,  by  agreement  amongst  the  partners,  is  attempted  to 
be  imposed  upon  the  authority  which  one  possesses  as  a  gen- 
eral agent  for  the  other,  is  operative  only  between  the  part- 
ners themselves,  and  does  not  limit  the  authority  as  to  third 
persons  who  acquire  rights  by  its  exercise,  unless  they  know 
that  such  restrictions  have  been  made.**  ^  The  power  ex- 
tends also  to  assignments  of  property  of  the  firm,  as  a  security 
for  antecedent  debts,  as  well  as  for  debts  thereafter  to  be 
contracted  on  account  of  the  firm.*  Nor  will  it  make  any 
difference  whether  the  assignment  be  for  the  benefit  of  one 
creditor,  or  of  several,  or  of  all  of  the  joint  creditor.*  But  it 
may  well  admit  of  some  doubt  whether  this  power  extends  to 
a  genei*al  assignment  of  all  the  funds  and  effects  of  the  part- 
nership by  one  partner,  for  the  benefit  of  creditors ;  for  such 
an  assignment  would  seem  to  amount  of  itself  to  a  suspension 
or  dissolution  of  the  partnership  itself.^    The  doctrine,  how- 

^  Hawken  v.  Bourne,  8  M.  &  W.  of  the  creditors  thereof.     On  that 

708,710.                                  '  occasion  he  said:  **  It  will  be  read* 

^  Harrison  v,  Sterry,  5  Cranch,  ily  conceded  that  a  fraudulent  sale, 

289 ;  Anderson  v.  Tompkins,  1  Brock,  whether  made  by  deed  or  otherwise, 

456;  Tapley  v,  Butterfield,  I  Met.  would  pass  nothing  to  a  vendee  con- 

615;    I  Hyrschfelder  v.  Keyser,  50  cerned  in  the  fraud.    But,  with  this 

Ala.  338;  Keck  v,  Fisher,  58  Mo.  532;  exception,  I  feel  much  difficulty  in 

Galway  v.  Fullerton,  2  C.  £.  Green,  setting  any  other  limits  to  the  power 

389;  McClelland  e.  Remsen,  3  Keyes,  of  a  partner  in  disposing  of   the 

454;  B.C. 3  Abbott's  Dec.  (N.Y.)  74.  effects  of  the  company,  purchased 

See  also  Lind.  on  P.  4th  ed.  285}.  for  sale.    He  may  sell  a  yard,  a 

•  Ibid.  piece,  a  bale,  or  any  number  of 

*  Pearpoint  v.  Graham,  4  Wash,  bales.  He  may  sell  the  whole  of 
0.  C.  232;  [Cullum  v,  Bloodgood,  any  article,  or  of  any  number  of  ar- 
15  Ala.  34] ;  Deckert  v.  Filbert,  3  tides.  This  power  certainly  would 
W.  &  S.  454.  —  In  this  case  it  was  not  be  exercised  in  the  presence  of 
held  that,  after  a  dissolution  of  part-  a  partner,  without  consulting  him ; 
nership,  one  partner  could  not  make  and,  if  it  were  so  exercised,  slight 
a  voluntary  assignment  of  the  effects  circumstances  would  be  sufficient  to 
of  the  partnership  for  the  benefit  of  render  the  transaction  suspicious, 
creditors  against  the  express  dissent  and,  perhaps,  to  fix  on  it  the  impu- 
of  his  copartner.  In  Anderson  v.  tation  of  fraud.  In  this  respect, 
Tompkins,  1  Brock.  456,  Mr.  Chief  every  case  must  depend  on  its  own 
Justice  Marshall  affirmed  the  author-  circumstances.  But  with  respect  to 
ity  of  one  partner  to  assign  all  the  the  power,  in  a  case  perfectly  fair,  I 
partnership  effects  for  the  payment  can  perceive  no  ground  on  which  i| 
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ever,  is  strictly  confined  to  personal  property,  and  does  not 

extend  to  real  estate  held  by  the  partnership ;  for  in  such  a 

is  to  be  questioned.  But  this  power,  fully  sell  to  his  creditor,  as  well  as 
it  is  said,  is  limited  to  the  course  of  for  money.  He  may  give  goods  in 
trade.  What  is  understood  by  the  payment  of  a  debt.  If  he  may  thus 
course  of  trade?  Is  it  that  which  is  pay  a  small  creditor,  he  may  thus 
actually  done  every  day,  or  is  it  that  pay  a  large  one.  The  qiMntum  of 
which  may  be  done  whenever  the  oc-  debt,  or  of  goods  sold,  cannot  alter 
casion  for  doing  it  presents  itself?  the  right.  Neither  does  it,  as  I  con- 
There  are  small  traders  who  scarcely  ceive,  affect  the  power,  that  these 
ever,  in  practice,  sell  a  piece  of  cloth  goods  were  conveyed  to  trustees  to 
uncut,  or  a  cask  of  spirits.  But  may  be  sold  by  them.  The  mode  of  sale 
not  a  partner  in  such  a  store  sell  a  must,  I  think,  depend  on  circum- 
piece  of  cloth,  or  a  cask  of  spirits?  stances.  Should  goods  be  delivered 
His  power  extends  to  the  sale  of  the  to  trustees  for  sale,  without  neces- 
article,  and  the  course  of  trade  does  sity,  the  transaction  would  be  ex- 
not  limit  him  as  to  quantity.  So  amined  with  scrutinizing  eyes,  and 
with  respect  to  larger  concerns.  By  might,  under  some  circumstances,  be 
the  course  of  trade  is  understood  impeached.  But  if  the  necessity  be 
dealing  in  an  article  in  which  the  apparent,  if  the  act  is  justified  by 
company  is  accustomed  to  deal ;  and  its  motives,  if  the  mode  of  sale  be 
dealing  in  that  article  for  the  com-  such  as  the  circumstances  require, 
pany.  Tompkins  and  Murray  sold  I  cannot  say,  that  the  partner  has 
goods.  A  sale  of  goods  was  in  the  exceeded  his  power.  This  is  de- 
course  of  their  trade,  and  within  the  nominated  a  destruction  of  the  part- 
power  of  either  partner.  A  fair  nership  subject,  and  a  dissolution  of 
sale,  then,  of  all  or  of  a  part  of  the  the  partnership.  But  how  is  it  a 
goods  was  within  the  power  vested  destruction  of  the  subject?  Can  this 
in  a  partner.  This  reasoning  ap-  appellation  be  bestowed  on  the  ap- 
plies with  increased  force  when  we  plication  of  the  joint  property  to 
consider  the  situation  of  these  part-  the  payment  of  the  debts  of  the  oom- 
ners.  The  one  was  on  a  voyage  to  pany?  How  is  it  a  dissolution  of 
Europe,  the  other  in  possession  of  the  partnership?  A  partnership  is 
all  the  partnership  effects  for  sale,  an  association  to  carry  on  business 
The  absent  partner  could  have  no  jointly.  This  association  may  be 
agency  in  the  sale  of  them.  He  formed  for  the  future  before  any 
could  not  be  consulted.  He  could  goods  are  acquired.  It  may  con- 
not  give  an  opinion.  In  leaving  the  tinue  after  the  whole  of  a  particular 
country  he  must  have  intended  to  purchase  has  been  sold.  But  either 
confide  all  his  business  to  the  part-  partner  had  a  right  to  dissolve  this 
ner  who  remained  for  the  purpose  partnership.  The  act,  however,  of 
of  transacting  it.  Had  this  then  applying  the  means  of  carrying  on 
been  a  sale  for  money,  or  on  credit,  their  business  to  the  payment  of 
no  person,  I  think,  could  have  their  debts,  might  suspend  the  op- 
doubted  its  obligation.  I  can  per-  erations  of  the  company,  but  did  not 
ceive  no  distinction  in  law,  in  rea-  dissolve  the  contract  under  which 
son,  or  in  justice,  between  such  a  their  operations  were  to  be  con- 
sale  and  the  transaction  which  has  ducted. '*  In  Egberts  v.  Wood,  3 
taken  place.   A  merchant  may  right-  Paige,  617,  623, 624,  Mr.  Chancellor 
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case  the  partner  who  executes  the  deed  of  conyeyance  can 
transfer  no  more  title  than  be  possesses ;  and  he  cannot  trans- 

Walworth  said:  **It  appears  to  be  which  that  assignment  took  place 
the  better  opinion,  that  one  of  the  had  a  very  considerable  influence  in 
partners,  at  any  time  during  the  ex-  bringing  the  mind  of  the  Chancellor 
istence  of  the  partnership,  may  as-  to  that  result.  The  assignment  in 
sign  the  partnership  effects,  in  the  that  case,  being  made  by  a  citizen  of 
name  of  the  firm,  for  the  payment  one  of  the  United  States,  during  the 
of  the  debts  of  the  company,  al-  existence  of  the  war,  to  an  alien 
though,  by  such  assignment,  a  prefer-  enemy  and  in  an  enemy's  country, 
ence  is  given  to  one  set  of  creditors  was  probably  void  by  the  laws  of 
over  another.  In  the  case  of  Dick-  war,  so  far,  at  least,  as  to  prevent  its 
iuson  V,  Legare  and  others,  cited  by  being  carried  into  effect  by  any  of 
the  complainant's  counsel  from  the  the  courts  of  this  country.  And  cer- 
Equity  Reports  of  South  Carolina,  1  tainly  it  could  not  be  considered  as 
Desaus.  537,  the  Court  of  Chancery  made  according  to  any  mercantile 
of  that  State  decided  against  the  usage.  That  decision,  however,  has 
validity  of  an  assignment  of  all  the  been  recently  overruled  by  the  Court 
partnership  effects,  made  by  one  of  of  Appeals  in  the  same  State,  in  the 
the  partners,  without  the  knowledge  case  of  Robinson  v.  Crowder,  4  Mc- 
or  consent  of  the  other,  to  pay  the  Cord,  519 ;  where  it  was  held  that 
debt  of  a  particular  creditor.  Chan-  an  assignment,  by  one  partner,  of  all 
cellor  Matthews,  who  delivered  the  the  effects  of  the  firm,  in  payment  of 
opinion  of  the  court  in  that  case,  the  partnership  debts,  was  valid  as 
admits  that  it  was  a  question  of  the  against  his  copartners.  In  Pear- 
first  impression,  no  case  analogous  point  v,  Graham,  4  Wash.  C.  C. 
to  it  having  come  under  the  view  of  282,  in  the  Circuit  Court  of  the 
the  court.  That  assignment,  how-  United  States  for  the  district  of 
ever,  was  made  under  very  peculiar  Pennsylvania,  Judge  Washington 
circumstances.  The  company,  dur-  doubted  the  right  of  one  of  the  part- 
ing the  revolutionary  war,  were  do-  ners,  without  the  consent  of  the 
ing  business  in  this  country.  And  others,  to  assign  the  whole  of  the 
while  one  of  the  partners  was  on  a  partnership  effects  in  such  a  manner 
voyage  to  France,  he  was  taken  by  as  to  terminate  the  partnership. 
a  British  ship  of  war,  and  carried  But  he  declined  expressing  any  de- 
as  a  prisoner  to  England,  where  he  cided  opinion  upon  this  question, 
was  prevailed  upon  by  a  creditor  re-  which  he  considered  unnecessary  to 
siding  there  to  give  him  a  general  the  decision  of  the  cause  then  be- 
assignment  of  all  the  partnership  fore  him ;  as,  in  that  case,  the  co- 
funds,  which  funds  were  then  in  partner  had  subsequently  assented 
this  country,  to  secure  the  payment  to  the  assignment.  In  Mills  v. 
of  his  particular  debt  against  the  Barber,  4  Day,  428,  the  Supreme 
firm.  Although  the  decision  was  Court  of  Errors  in  Connecticut  de- 
put  upon  the  general  ground  that  cided  that  one  partner,  without  the 
one  partner  had  not  the  right  to  as-  knowledge  of  the  other,  might  make 
sign  the  partnership  funds  in  this  a  valid  assignment  of  pai*tnership 
manner  without  the  consent  of  his  funds,  to  secure  the  payment  of  a 
copartner,  there  is  no  doubt  that  debt  due  from  the  firm.  See  Fork- 
the  particular  circumstances,  under  ner  p.  Stuart,  6  Gratt.  197.    And  in 
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fer  the  property  belonging  to  the  firm,  whether  it  was  con- 
veyed directly  to  the  firm  or  held  in  trust ;  for  it  belongs  to 

Harrison  o.  Steny,  5  Cranch,  289,  ture  of  the  contract  of  copartner- 
the  Supreme  Court  of  the  United  ship,  one  of  the  partnership  might 
States  decided  that  one  of  the  part-  make  a  valid  assignment  of  the 
ners  might  assign  the  partnership  partnership  effects,  or  so  much 
effects  to  a  trustee,  for  the  security  thereof  as  was  necessary  for  that 
or  payment  of  the  creditors  of  the  purpose,  in  the  name  of  the  firm, 
firm,  without  the  concurrence  of  his  directly  to  one  or  more  of  the  credi- 
oopartners.  I  do  not  intend,  in  this  tors  in  payment  of  his  or  their  debts ; 
case,  to  express  any  opinion  in  favor  although  the  effect  of  such  assign* 
of  the  validity  of  such  an  assignment  ment  was  to  give  a  preference  to  one 
of  the  partnership  effects  to  a  trus-  set  of  creditors  over  another.  But 
tee  by  one  partner  against  the  known  as  it  was  not  necessary  for  the  decis- 
wishes  of  his  copartner,  and  in  fraud  ion  of  that  case,  I  did  not  express 
of  his  right  to  participate  in  the  dis-  any  opinion  as  to  the  validity  of  an 
tribution  of  the  partnership  funds  assignment  of  the  partnership  effects 
among  the  creditors,  or  in  the  de-  by  one  partner,  against  the  known 
cision  of  the  question  which  of  those  wishes  of  his  copartner,  to  a  trustee, 
creditors  should  have  a  preference  in  for  the  benefit  of  the  favorite  credi- 
payment  out  of  the  effects  of  aninsol-  tors  of  the  assignor,  in  fraud  of  the 
Yent  concern.  As  a  court  of  equity,  rights  of  his  copartner  to  partici- 
upon  a  proper  application, would  pro-  pate  in  the  distribution  of  the  part- 
tect  the  rights  of  the  several  partners  nersbip  effects  among  the  creditors, 
in  this  respect,  before  an  assignment  or  in  the  decision  of  the  question  as 
had  actually  been  made,  and  if  they  to  which  of  the  creditors,  if  any, 
could  not  agree  among  themselves,  should  have  a  preference  in  pa3rment 
would  appoint  a  receiver  of  the  out  of  the  effects  of  an  insolvent 
effects  of  tiie  partnership,  and  would  concern.  The  present  case  presents 
apply  them  in  payment  of  all  the  that  point  distinctly  for  the  decision 
debts  due  from  the  firm  ratably,  it  of  the  court.  And,  upon  the  most 
might  perhaps  apply  the  same  rule  deliberate  examination  of  the  ques- 
to  the  case  of  an  assignment  to  a  tion,  I  am  satisfied  that  the  deci- 
tnistee  for  the  payment  of  the  fa-  sion  of  the  Vice-chancellor  is  cor- 
▼orite  creditors  of  one  of  the  part-  rect ;  that  such  an  assignment  is 
ners  only,  where  the  equitable  lights  both  illegal  and  inequitable,  and 
of  the  parties  had  not  in  fact  been  cannot  be  sustained.  The  princi- 
changed  by  any  proceedings  under  pie  upon  which  an  assignment  by 
the  assignment."  —  But  in  the  sub-  one  partner  in  payment  of  a  part- 
sequent  case  of  Havens  r.  Hussey,  5  nership  debt  rests,  is  that  there  is 
Paige,  30, 31,  the  Chancellor  g^reatly  an  implied  authority  for  that  pur- 
qualified  that  opinion.  On  that  oc-  pose  from  his  copartner,  from  the 
casion  he  said:  **  In  the  case  of  very  nature  of  the  contract  of  part- 
Egberts  V,  Wood,  3  Paige,  517,  I  nership;  the  payment  of  the  corn- 
had  occasion  to  refer  to  most  of  the  pany  debts  being  always  a  part  of  the 
cases  relative  to  assignments  of  necessary  business  of  the  firm.  And 
partnership  effects  made  by  one  of  while  either  party  acts  fairly  within 
the  copartners.  And  I  then  arrived  the  limits  of  such  implied  authority, 
at  the  conclusion  that,  from  the  na-  his  contracts  are  valid,  and  binding 
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the  partners  as  tenants  in  common,  and  neither  of  the  part- 
ners can  convey  more  than  his  undivided  interest.^ 

upon  his  copartner.  One  member  Marshall  held  it  to  be  within  the 
of  the  firm,  therefore,  without  any  power  usually  exercised  by  a  man- 
express  authority  from  the  other,  aging  partner."  In  Hitchcock 
may  discharge  a  partnership  debt,  e.  St.  John,  1  Hoff.  511,  Mr.  Vice- 
either  by  the  payment  of  money,  or  Chancellor  Hoffman  decided  against 
by  the  transfer  to  the  creditor  of  any  the  authority  of  one  partner  to  make 
other  of  the  copartnership  effects;  any  general  assignment,  allowing 
although  there  may  not  be  sufficient  preferences,  and  said:  **  The  power 
left  to  pay  an  equal  amount  to  the  to  make  a  sale  of  the  partnership 
other  creditors  of  the  firm.  But  it  effects  resides  in  each  partner  while 
is  no  part  of  the  ordinai'y  business  the  relation  exists.  The  power  to 
of  a  copartnership  to  appoint  a  bind  the  firm  upon  a  purchase 
trustee  of  all  the  partnership  effects,  equally  exists  in  each,  although  the 
for  the  purpose  of  selling  and  dis-  goods  never  came  into  joint  stock, 
tributing  the  proceeds  among  the  All  these  instances  of  authority,  as 
creditors  in  unequal  proportions,  well  as  that  to  make  negotiable 
And  no  such  authority  as  that  can  paper,  flow  from  the  principle  that 
be  implied.  On  the  contrary,  such  each  is  the  agent  of  the  whole.  But 
an  exercise  of  power  by  one  of  the  for  what  is  he  such  agent?  For  the 
firm,  without  the  consent  of  the  purposes  of  carrying  on  the  business 
other,  is  in  most  cases  a  virtual  dis-  of  the  firm,  and  because  the  author- 
solution  of  the  copartnership;  as  it  ity  to  do  the  act  is  implied  from  the 
renders  it  impossible  for  the  firm  to  nature  of  the  business.  Best,  J., 
continue  its  business.  The  case  of  in  Barton  v.  Williams,  5  B.  &  Aid. 
Harrison  v.  Sterry,  5  Cranch,  289,  895,  405.  Now  a  transfer  of  all  the 
which  perhaps,  has  gone  as  far  as  effects  of  a  firm  for  payment  of  its 
any  other  on  this  subject,  was  not  debts,  is  a  virtual  dissolution  of  the 
sustained  as  an  assignment  of  all  partnership.  It  supersedes  all  the 
the  partnership  effects  to  a  trustee  business  of  the  firm,  as  snch.  It 
for  the  payment  of  preferred  credi-  takes  from  the  control  of  each  all 
tors.  It  professed  to  be  the  transfer  the  property  with  which  such  busi- 
of  a  certain  specific  portion  of  the  ness  is  conducted.  The  purposes  of 
partnership  property,  for  the  pur-  the  business,  then,  clearly  do  not  re- 
pose of  saving  the  credit  of  the  firm,  quire  that  such  a  power  should  be 
and  to  raise  funds  to  carry  on  the  implied.  What  other  reason  is  there 
partnership  business.  And  upon  for  holding  that  by  the  contract  of 
the  ground  that  it  was  not  in  fact  partnership  it  is  to  be  inferred?  I  do 
what  it  professed  to  be,  but  was  not  think  that  the  principle  insisted 
merely  intended  to  give  a  preference  upon  by  the  counsci  for  the  defend- 
to  particular  creditors,  the  court  held  ant  is  the  true  one,  namely,  that 
the  assignment  void,  as  a  fraud  upon  such  a  transfer  is  only  invalid  when 
the  bankrupt  laws.  It  was  only  it  operates  as  a  fraud  upon  the  other 
upon  the  supposition  that  the  as-  partner  ;  when,  for  example,  it  is 
signment  was  in  fact  what  it  pro-  made  against  his  wishes,  and  .to  give 
fessed    to    be,  that  Chief   Justice  preferences  which  he  is  unwilling  to 


1  Anderson  v.  Tompkins,  1  Brock.  456,  463.    [See  ante,  §  94.] 
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§  102.   Partners  have  all  Powers  incident  to  the    Trade. 
Each  partner  may,  in  like  manner,  enter  into  any  contracts 

give.  It  strikes  me  that  the  princi-  secnring  the  same  equality  is  an 
pie  upQn  which  the  invalidity  is  es-  object  of  favor  in  this  court.  In 
tablished  lies  deeper.  I  consider  the  absence  of  any  indication,  on 
that  neither  during  the  existence,  the  part  of  the  copartner,  of  a  con- 
uor  after  the  dissolution,  of  a  part-  trary  intention,  it  may  well  be  in- 
nership,  can  such  a  transfer  be  made,  f erred  that  he  consents  to  do  justice, 
because  of  want  of  power  in  anyone  A  serious  question  might  indeed 
partner  to  make  it.  A  direct  pay-  arise  in  a  case  in  which,  after  such 
ment  of  money,  or  a  transfer  of  an  assignment  by  one  partner,  the 
property,  to  an  acknowledged  credi-  other  should  make  a  transfer  of  a 
tor,  is  an  admitted  and  a  necessary  specific  piece  of  property,  in  pay- 
power,  during  the  existence  of  the  ment  of  a  just  debt  of  the  fiim." 
partnership.  We  probably  are  com-  There  is  no  small  difficulty  in  sup- 
pelled  by  authorities  to  go  so  far  porting  the  doctrine,  even  with 
as  to  say  that  it  is  a  necessary  sur-  these  qualifications,  that  one  part- 
viving  power  after  a  dissolution,  in  ner  may  make  a  general  assignment 
whatever  way  that  is  effected.  All  of  all  the  partnership  property.  |It 
that  is  requisite  to  test  the  transfer  seems  that  the  better  opinion  and 
is  the  amount  of  debt  and  the  ex-  the  weight  of  authority  are  both 
tent  of  the  fund  assigned.  But  upon  adverse  to  implying  from  the  part- 
an  assignment  of  the  propei-ty  of  a  nership  relations  alone  that  one  or 
firm  to  a  trustee,  a  complication  more  of  the  partners  have  the  power 
of  duties  and-  responsibilities  is  in-  to  assign  the  whole  property  of  the 
volved.  An  agent  is  appointed  to  partnership  to  trustees  for  the  pay- 
control  and  dispose  of  the  whole,  ment  of  the  partnership  debts,  and 
The  capacity,  integrity,  and  Indus-  this  whether  the  assignment  be 
try  of  another  are  brought  to  the  with  or  without  preferences.  Stein 
management;  and  the  fitness  of  the  v.  La  Dow,  13  Minn.  412^  Ormsbee 
party  selected  is  judged  of  solely  r.  Davis,  5  R.  I.  442;  Holland  v. 
by  one  member  of  the  firm.  From  Drake,  29  Ohio  St.  441 ;  Dunklin 
what  part  or  principle  of  the  part-  r.  Kimball,  50  Ala.  251 ;  Hughes  v. 
nership  relation  can  such  an  author-  Ellison,  5  Mo.  463;  Drake  v.  Rogers, 
ity  emanate?  It  is  impossible  to.  6  Mo.  317;  Hook  v.  Stone,  34  Mo. 
uphold  a  rule  which  would  rob  320;  Welles o.  March, SON.  Y.  344; 
every  member  of  a  firm  of  a  voice  overruling  Robinson  v.  Gregory,  20 
and  share  in  this  last,  and  probably  Barb.  560;  Pettee  v.  Orser,  6  Bosw. 
most  important,  act  of  a  failing  123;  Fisher  r.  Murray,  1  £.  D. 
house.  It  is  no  contradiction  of  Smith,  341;  Demingo.  Colt,  3Sand. 
this  doctrine,  that,  where  the  assign-  284;  Hayes  v,  Heyer,  3  Sand.  284; 
ment  is  made  after  insolvency,  and  Kirby  v.  Ingersoll,  1  Doug.  (Mich.) 
divides  the  funds  with  perfect  equal-  477;  s.  c.  Harring.  Ch.  172;  Brooks 
ity  among  all  the  creditors,  it  will  v.  Sullivan,  32  Wis.  444;  Bowen  r. 
be  supported.  It  is  clear  that  ei-  Clark,  1  Biss.  128;  1  Am.  I^ead.  Cas. 
ther  partner  might  file  a  bill,  ob-  5th  ed.  *444,  547.  See  also  Bar- 
tain  an  injunction  and  receiver,  and  croft  v.  Snodgrass,  1  Coldw.  (Tenn.) 
insure  an  equal  distribution  of  all  430;  Maughlin  v.  Tyler,  47  Md. 
the  funds.     An  assignment  fairly  545;    Dana  v.    Lull,  17  Yt*  300; 
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or  engagements  on  behalf  of  the  firm  in  the  ordinary  trade 
and  business  thereof;  as,  for  example,  by  buying,  or  selling, 
or  pledging  goods,  or  by  paying,  or  receiving,  or  borrowing 
moneys,  or  by  drawing,  or  negotiating,  or  indorsing,  or  ac- 
cepting bills  of  exchange  and  promissory  notes,  and  checks, 
and  other  negotiable  securities,  or  by  procuring  insurance  for 
the  firm,  or  by  doing  any  other  acts  which  are  incident  or 
appropriate  to  such  trade  or  business,  according  to  the  com- 
mon course  and  usages  thereof.^    So  each  partner  may  con* 

Treadwell  i;.  Sackett,  50  Barb.  440.  was  the  managing  partner,  and  that 

But  see  High  v.  Lack,  Phillips  £q.  his  copartner  had  never  interfered 

(N.  C.)   175 ;  Laseli  o.   Tucker,  5  in  the  business  in  any  way.   If  such 

Sneed,  1;  Graves  v.  Hall,  32  Tex.  an  assignment  is  subsequently  rati- 

665;  McGregor  p.  Ellis,  2  Disney  fied  by  the  other  partner  or  partners, 

(Ohio),  286;  Hennessy  i;.  Western  the  ratification  will  relate  back  to 

Bank,  6  W.  &  S.  300,  contra.    It  the  time  of  the  execution  of  the  as- 

is  to  be  noticed  that  in  McGregor  v.  signment,  but  not  so  as  to  defeat 

£llis,  2  Disney  (Ohio),  286,  the  de-  the  rights  of  third  persons  acquired 

cisiou  was  finally  put  upon  the  rati-  in  good  faith  in  the  mean  time.  Ho]« 

fication,  and  that  in  Graves  V.  Hall,  land  v.  Drake,  29   Ohio  St.  441; 

32  Tex.  665,  there  does  not  seem  Stein  v.  La  Dow,  13  Minn.  412.    It 

to  be  any  evidence  that  the  other  seems  that  such  an  assignment  is 

partner  objected  to  the  assignment,  void  and  not  voidable*    See  Brooks 

But  the  authority  to  exercise  such  v.  Sullivan,  32  Wis.  4<14.     In  the 

power  may  be  implied  from  par-  followiug  cases  the  implied  power  of 

ticular  circumstances.     See  Stein  t;.  one  partner,  in  the  absence  of  fraud, 

La  Dow,  13  Minn.  412;    Lowen-  to  make  an  assignment  of  all  the 

stein   V.   Flauraud,  11    Hun,   399;  partnership  property  to  one  or  more 

Fisher  v.  Murray;  1  £.  D.  Smith,  creditors,  in  payment  of  their  debts 

341;  Kirby  v.  Ingersoll,   1  Doug,  against  thefirm,  has  been  recognized: 

(Mich.)  477;  s.  c.  Harring.  Ch.  172 ;  Mabbett  v.  White,  2  Keman,  442; 

Forbes  v,  Scaunell,  13  Cal.  242;  Bar-  Graser  r.  Stellwagen,  25  N.  Y.  315. 

croft  0.  Snodgrass,  1  Coldw.  (Tenn.)  See  McClelland  v.  Bemaen,  36  Barb. 

430.     In  Welles  v.  March,  30  N.  Y.  622.     One  partner  cannot  sell  the 

344,  the  acts  and  letter  of  the  ab-  entire  property  of  the  firm,  when  the 

sconding  partner  were  held  to  give  object  of  the  firm  was  not  trade, 

the  authority,  and  in  Palmer  v.  My-  buying  and  selling,  but  a  business  to 

ers,  43  Barb.  509,  the  authority  was  which  the  continued  ownership  of 

implied  from  the  fact  of  the  oopart-  the  property  sold  was  indispensable, 

ner's    absconding.      In    Kemp   v.  Sloan  v.  Moore,  37  Penn.  St.  217.  | 
Carnley,  3    Duer,   1,  authority  to         ^  3  Kent,  40-42;  Story  on  Ag. 

make  such  an  assignment  was  im-  §§  37,  124;  Coll.  on  P.  B.  3,  c.  1, 

plied  from  the  abandonment  of  the  §  4,  p.  2S2,  2d  ed. ;  Id.  B.  2,  c.  2, 

business  by  the  other  partner;  and  §  1,  pp.  128,  129;  Id.  B.  3,  c.  1,  p. 

in  M'Cullough  v.   Sommerville,   8  259;  Id.  §  1,  pp.  263,268-293;  Gow 

Leigh.  415,  from  the  facts  that  the  on  P.  c.  2,  §  2,  pp.  36-69, 3d  ed. ;  Id.  c. 

partner  who  made  the  assignment  4,  §  1,  pp.  146, 147 ;  Wats,  on  P.  c.  4, 
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sign  goods  to  an  agent  or  factor  for  sale  on  account  of  the 
firm,  and  give  instructions  and  orders  relating  to  the  sale.^ 

p.  167,  2d  ed.;  Id.  p.  195. — The  usual  way.  If  that  business  be  to 
cases  on  this  subject  are  exceedingly  buy  and  sell,  then  the  individual 
numerous.  Many  of  them  wiU  be  buys  and  sells  for  the  company,  and 
found  collected  in  the  elementary  every  person  with  whom  he  trades 
writers  in  the  pages  above  cited,  in  the  way  of  its  business  has  a 
See  also  Swan  o.  Steele,  7  East,  210;  right  to  consider  him  as  the  com- 
Hope  V.  Oust,  cited  by  Lawrence,  J.,  pany,  whoever  may  compose  it.  It 
in  1  East,  53;  Sandilands  v.  Marsh,  is  usual  to  buy  and  sell  on  credit; 
2  B.  &  Aid.  673;  U.  S.  Bank  v.  Bin-  and,  if  it  be  so,  the  partner  who  pur- 
ney,  5  Mason,  176;  s.  c.  5  Pet.  529;  chases  on  credit  in  the  name  of  the 
South  Carolina  Bank  o.  Case,  8  B.  firm  must  bind  the  firm.  This  is  a 
&  C.  427;  Livingston  v,  Roosevelt,  general  authority  held  out  to  the 
4  Johns.  251;  Fisher  v,  Tayler,  2  world,  to  which  the  world  has  a 
Hare,  218, 229.  In  Winship  i^.  Bank  right  to  trust  The  articles  of  co- 
of  U.  S.,  5  Pet.  529,  561,  Mr.  Chief  partnership  are  perhaps  never  pub- 
Justice  Marshall,  in  delivering  the  lished.  They  are  rarely  if  ever  seen, 
opinion  of  the  court,  said:  '*Part-  except  by  the  partners  themselves, 
nership,  for  commercial' purposes,  for  The  stipulations  they  may  contain 
trading  with  the  world,  for  buying  are  to  regulate  the  conduct  and 
and  selling  from  and  to  a  great  num-  rights  of  the  parties  as  between 
ber  of  individuals,  are  necessarily  themselves.  The  trading  world, 
governed  by  many  general  princi-  with  whom  the  company  is  in  per- 
ples,  which  are  known  to  the  public,  petual  intercourse,  cannot  individ- 
which  subserve  the  purpose  of  jus-  ually  examine  these  articles,  but 
tice,  and  which  society  is  concerned  must  trust  to  the  general  powers 
in  sustaining.  One  of  these  is  that  contained  in  all  partnerships.  The 
a  man  who  shares  in  the  profit,  al-  acting  partners  are  identified  with 
though  his  name  may  not  be  in  the  the  company,  and  have  power  to 
firm,  is  responsible  for  all  its  debts,  conduct  its  usual  business  in  the 
Another,  more  applicable  to  the  sub-  usual  way.  This  power  is  conferred 
ject  under  consideration,  is  that  a  by  entering  into  the  partnership,  and 
partner,  certainly  the  acting  partner,  is  perhaps  never  to  be  found  in  the 
has  power  to  transact  the  whole  busi-  articles.  If  it  is  to  be  restrained, 
ness  of  the  firm,  whatever  that  may  fair  dealing  requires  that  the  restric- 
be,  and  consequently  to  bind  his  tion  should  be  made  known.  These 
partners  in  such  transactions,  as  en-  stipulations  may  bind  the  partners; 
tirely  as  himself.  This  is  a  general  but  ought  not  to  affect  those  to 
power,  essential  to  the  well  conduct-  whom  they  are  unknown,  and  who 
ing  of  business,  which  is  implied  trust  to  the  general  and  well-estab- 
in  the  existence  of  a  partnership,  lished  commercial  law."  See  also 
When,  then,  a  partnership  is  formed  Hooper  v,  Lusby,  4  Camp.  66;  Le 
for  a  particular  purpose,  it  is  under-  Roy  r.  Johnson,  2  Pet.  186,  198;  Ex 
stood  to  be  in  itself  a  grant  of  power  parte  Agace,  2  Cox,  312;  2  Bell, 
to  the  acting  members  of  the  com-  Comm.  B.  7,  pp.  615-618,  5th  ed. ; 
pany  to  transact  its  business  in  the  }1  Am.  Lead.  Cas.  5th  ed.  *407,  507. 


1  3  Kent,  40-45. 
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All  8uch  oontracts  and  engagements,  acts  and  things,  he  has 
authority  to  make  and  do  in  the  name  of  the  firm,  and, 

The  following  are  some  of  the  later  Tate  &.  Clements,  16  Fla.  339;  Birks 
cases  upon  the  power  of  one  partuer  v.  French,  21  Kan.  238;  Mead  o. 
to  bind  the  partnership.  Bj  bor-  Shepard,  54  Barb.  474 ;  Corning  v. 
rowing  money.  Wagner  v.  Sim-  Abbott,  54  N.  H.  469;  Johnson  v. 
mons,  61  Ala.  143;  Howze  i;.  Pat-  Barry,  95  111.  483.  See  also  Wilson 
terson,  53  Ala.  205;  Pahlman  v.  v.  Elliott,  57  N.  H.  316;  Munroe  p, 
Taylor,  75  111.  629;  Leffler  v.  Rice,  Hamilton,  60  Ala.  226.  In  Camp- 
44  Ind.  103:  Faler  v.  Jordan,  44  bell  v.  Bowen,  49  Ga.  417,  it  ap- 
Miss.  283 ;  Michael  v.  Workman,  5  peared  that  the  articles  for  the  price 
W.  Va.  391;  Smith  v.  Collins,  115  of  which  it  was  attempted  to  charge 
Mass.  388.  See  also  Hoskinson  o.  the  firm  had  been  bought  by  one  of 
Eliot,  62  Penn.  St.  393;  Roney  v.  the  partners  after  notice  to  the  ven- 
Buckland,  4  Nev.  45;  Ford  v.  Mc-  dors  from  his  copartners  not  to  give 
Bryde,  45  Tex.  498;  Chandler  v.  credit  any  longer  on  his  account, 
Sherman,  16  Fla.  99.  By  indorse-  and  it  was  still  held  that  the  partner- 
men  t  of  negotiable  paper  payable  to  ship  was  liable.  By  varying  contract 
the  firm.  Barrett  &.  Russell,  45  Vt.  of  purchase.  Leiden  v.  Lawrence,  2 
43 ;  Michigan  Bank  t;.  Eldred,  9  N.  R.  Ex.  283.  By  receipt  of  ac- 
Wall.  544 ;  Porter  v.  White,  39  Md.  ceptance  and  delivery  of  invoice  in 
613;Moorehead  v.  6ilmore,77Penn.  sale  of  goods.  Barker  v.  Mann,  5 
St.  118;  Cottam  o.  Smith,  27  La.  Bush  (Ky.),  672.  So  delivery  to 
Ann.  128.  By  signing  notes  in  the  one  partner  of  goods  in  pursuance 
firm  name.  Wagner  o.  Simmons,  of  a  contract  of  sale  is  delivery  to 
61  Ala.  143;  Howze  v.  Patterson,  53  the  firm.  Kenney  v.  Altvater,  77 
Ala.  205;  Pahlman  t;.  Taylor,  75  Penn.  St.  34;  Byington  v.  6a£F,  44 
m.  629;  Zuel  v.  Bowen,  78  111.  234;  HI.  510;  Crosswell  v.  Lehman,  54 
Silverman  v.  Chase,  90  111.  37 ;  John-  Ala.  363.  By  hiring  servants.  Nolan 
son  V.  Barry,  95  111.  483;  Porter  v.  v.  Lovelock,  1  Mont.  224;  Carley 
White,  39  Md.  613;  Faler  v.  Jordan,  v,  Jenkins,  46  Vt  721;  Mead  v. 
44  Miss.  283;  Ditts  v.  Lonsdale,  49  Shepard,  54  Barb.  474;  Smith  v. 
Ind.  521;  Shaw  v,  McGregory,  105  Cisson,  1  Col.  29.  By  appointing 
Mass.  96;  Dow  v.  Moore,  47  N.  H.  agent  Harvey  t;.  McAdams,  32 
419.  See  also  Sylverstein  v.  Atkin-  Mich.  472.  By  assignment  of  cho^te 
son,  45  Miss.  81 ;  Wells  v.  Miller,  in  action  due  the  firm.  Clarke  o. 
66  N.  Y.  255;  Johl  v,  Femberger,  Hogeman,  13  W.  Va.  718.  By  bail- 
10  Heisk.  37.  By  the  acceptance  ment  of  firm  property.  Tell  o. 
of  a  bill  of  exchange.  Edmunds  v.  Beyer,  38  N.  Y.  161.  By  assigu- 
Bushell,  L.  R.  1  Q.  B.  97;  Stephens  ment  of  a  debt  due  the  firm,  to 
9.  Reynolds,5H.  &N.  513;  s.  c.  1  F.  secure  money  lent  to  an  employee 
&F.  739;  2  F.  &  F.  147.  But  in  a  of  the  partnership.  Crozier  v. 
commercial  partnership  one  partner  Shants,  43  Vt.  478.  By  acceptance 
has  no  power  to  bind  the  partner-  of  the  shares  of  a  company  as  se- 
ship  by  accepting  a  bill  of  exchange,  curity  for  money  lent.  Weiker- 
drawn  payable  '*to  our  order,"  and  sheim's  Case,  L.  R.  8  Ch.  831.  By 
with  the  drawer's  name  in  blank,  executing  mortgage  upon  the  goods 
Hogarth  p.  Latham,  3  Q.  B.  D.  643.  of  the  partnership.  Nelson  v.  Wheel- 
By  contract  of  buying  and  selling,  ock,  46  111.  25;  Richardson  o.  Les- 
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indeed,  in  order  to  bind  the  firm,  they  must  ordinarily  be 

made  and  done  in  the  name  of  the  firm ;  otherwise  they  will 
bind  the  individual  partner  only,  who  executes  them,  as  his 
own  private  acts,  contracts,  or  other  things.^    And  this  is 

ter,  83  111.  55.  As  to  the  effect  of  borrow  money  on  his  own  security, 
the  affirmance  by  one  partner  of  a  the  partnership  is  not  bound  by  the 
voidable  mortgage  of  the  firm  prop-  signature,  even  though  it  was  made 
erty,  see  Keegan  v.  Cox,  116  Mass.  for  a  partnership  purpose,  or  the 
289.  By  mortgage  of  a  vessel  owned  money  applied  to  a  partnership  use. 
by  the  firm.  Ex  parte  Howden,  2  The  borrowing  partner  is  the  credit- 
Mont.  D.  &  De  6.  574;  Patch  v.  or  of  the  firm,  and  not  the  original 
Wheatland,  8  Allen,  102.  By  set-  lender.  If^  however,  the  bill  be 
tlemeut  under  policy  of  insurance,  drawn  by  one  partner,  in  his  own 
Brown  v.  Hartford  Fire  Ins.  Co.,  117  name,  upon  the  firm  or  partnership 
Mass.  479.  The  extent  of  the  au-  account,  the  act  of  drawing  has  been 
thority  and  power  of  one  partner  to  held  to  amount,  in  judgment  of  law, 
bind  the  other  is  to  be  determined  by  to  an  acceptance  of  the  bill  by  the 
the  law  of  the  place  where  the  con-  drawer  in  behalf  of  the  firm,  and  to 
tract  of  partnership  is  made,  when  bind  the  firm  as  an  accepted  bill, 
such  law  is  not  hostile  to  the  law  And  though  the  partnership  be  not 
and  policy  of  the  State  where  the  bound  at  law  in  such  a  case,  it  is 
question  as  to  such  power  arises,  held  that  equity  will  enforce  pay- 
King  V.  Sarria,  69  X.  Y.  24 ;  Bar-  ment  from  it,  if  the  bill  was  actually 
rows  V.  Downs,  9  R.  I.  446 ;  Merideu  drawn  on  partnership  account.  Even 
Britannia  Co.  v.  Downs,  Id.|.  if  the  paper  was  made  in  a  case 
^  [See/MM/,  §§  134-151, 202];  Kirk  which  was  not  in  its  nature  a  part- 
V.  Blurton,  9  M.  &  W.  284;  Faith  v,  nership  transaction,  yet  it  will  bind 
Richmond,  11  Ad.  &  E.  339;  Story  the  firm,  if  it  was  cftne  in  the  name 
on  Ag.  §§37,  39,  41,  147,  155,  161;  of  the  firm,  and  there  be  evidence 
Coll.  on  P.  B.  3,  c.  1,  §  4,  pp.  277,  that  it  was  done  under  its  express 
278,  282,  2d  ed. ;  Id.  B.  3,  c.  2,  §  2,  or  implied  sanction.  But  if  part- 
pp.  315-323,  2d  ed. ;  Fothier  on  nership  security  be  taken  from  one 
Oblig.  n.  83,  and  note  by  Evans;  3  partner,  without  the  previous  know- 
Kent,  41-44.  —  Mr.  Chancellor  Kent,  ledge  and  consent  of  the  others,  for 
in  his  learned  Commentaries,  in  the  a  debt,  which  the  creditor  knew  at 
passage  above  cited,  has  summed  up  the  time  was  the  private  debt  of  the 
the  doctrine  in  the  following  terms :  particular  partner,  it  would  be  a 
**  In  all  conti'acts  concerning  nego-  fraudulent  transaction,  and  clearly 
tiable  paper,  the  act  of  one  part-  void  in  respect  to  the  partnership, 
ner  binds  all;  and  even  though  he  So,  if  from  the  subject-matter  of 
signs  his  individual  name,  provided  the  contract,  or  the  course  of  dealing 
it  appears  on  the  face  of  the  paper  of  the  partnership,  the  creditor  was 
to  be  on  partnership  account,  and  to  chargeable  with  constructive  know- 
be  intended  to  have  a  joint  opera-  ledge  of  that  fact,  the  partnership 
tion.  But  if  a  note  or  bill  be  drawn  was  not  liable.  There  is  no  distino- 
by  one  partner  in  his  own  name  only,  tion  in  principle,  ujwn  this  point, 
and  without  appearing  to  be  on  part-  between  general  and  special  part- 
uei-ship  account,  or  if  one  partner  uerships;  and  the  question,  in  all 
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entirely  in  coincidence  with  the  rule  of  the  Roman  law  as  to 
joint  employers  of  ships  against  whom  the  exercitorial  action 

cases,  is  a  question  of  notice,  ex-  tablished  doctrine,  that  one  partner 
press  or  constructive.  All  partner-  cannot  rightfully  apply  the  partner- 
ships are  more  or  less  limited.  There  ship  funds  to  discharge  bis  own  pre- 
is  none  that  embraces  at  the  same  existing  debts,  without  the  express 
time,  every  branch  of  business ;  and  or  implied  assent  of  the  other  part- 
when  a  person  deals  with  one  of  the  ners.  This  is  the  case,  even  if  the 
partners  in  a  matter  not  within  the  creditor  had  no  knowledge,  at  the 
scope  of  the  partnership,  the  intend-  time,  of  the  fact  of  the  fund  being 
ment  of  law  will  be,  unless  there  be  partnership  property.  The  author- 
circumstances  or  proof  in  the  case  ity  of  each  partner  to  dispose  of  the 
to  destroy  the  presumption,  that  he  partnership  funds,  strictly  and  right- 
deals  with  him  on  his  private  ac-  fully,  extends  only  to  the  partner- 
count,  notwithstanding  the  partner-  ship  business,  though  in  the  case  of 
ship  name  be  assumed.  The  con-  bona  Jiff e  purchasers,  without  notice, 
elusion  is  otherwise,  if  the  subject-  for  a  valuable  consideration,  the 
matter  of  the  contract  was  consistent  partnership  may,  in  certain  cases,  be 
with  the  partnership  business;  and  bound  by  the  act  of  one  partner, 
the  defendants  in  that  case  would  But  if  the  negotiable  paper  of  a 
be  bound  to  show  that  the  contract  firm  be  given  by  one  partner  on  his 
was  out  of  the  regular  course  of  the  private  account,  and  that  paper,  is- 
partnership  dealings.  When  the  sued  within  the  general  scope  of  the 
business  of  a  partnership  is  defined,  authority  of  the  firm,  passes  into 
known,  or  declared,  and  the  com-  the  hands  of  a  Ixmafide  holder,  who 
pany  do  not  appear  to  the  world  in  has  no  notice,  either  actually  or  con- 
any  other  light  than  the  one  exhib-  structively,  of  the  consideration  of 
ited,  one  of  the  partners  cannot  the  instrument;  or  if  one  partner 
make  a  valid  {partnership  engage-  should  purchase,  on  his  private  ac- 
raent,  except  on  partnership  account  count,  an  article  in  which  the  firm 
There  must  be  at  least  some  evidence  dealt,  or  which  had  an  immediate 
of  previous  authority  beyond  the  connection  with  the  business  of  the 
mere  circumstances  of  partnership,  firm,  a  different  rule  applies,  and 
to  make  such  a  contract  binding,  one  which  requires  the  knowledge  of 
If  the  public  have  the  usual  means  its  being  a  private,  and  not  a  part^ 
of  knowledge  given  them,  and  no  uership  transaction,  to  be  brought 
acts  have  been  done  or  suffered  by  home  to  the  claimant.  These  are 
the  partnership,  to  mislead  them,  general  principles,  which  are  con- 
every  man  is  presumed  to  know  sidered  to  be  well  establi^ed  in 
the  extent  of  the  partnership  with  the  Englbh  and  American  jurispru- 
whose  members  he  deals;  and  when  dence.'*  In  some  cases,  however,  it 
a  person  takes  a  partnerahip  engage-  is  a  matter  of  great  nicety  to  decide 
ment  without  the  consent  or  author-  whether  the  partner  alone  is  bound, 
ity  of  the  firm,  for  a  matter  that  has  or  the  partnership.  Thus,  if  a  bill 
no  reference  to  the  business  of  the  is  drawn  upon  a  firm,  and  is  ao- 
firm,  and  is  not  within  the  scope  of  cepted  by  one  of  the  fii-m  in  his  own 
its  authority  or  its  regular  coui'se  of  name,  it  will  be  treated  as  an  ao- 
dealing,  he  is,  in  judgment  of  law,  ceptance  of  the  firm.  Wells  v.  Mas- 
;  guilty  of  a  fraud.    It  is  a  well-es^  terman,  2  £sp.  731 ;  Mason  o.  Bum- 
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lay.  '*  Si  plures  navem  exerceant,  cum  quolibet  eorum  in 
solidum  agi  potest.  Ne  in  plures  adversarios  destringatur, 
qui  cum  uno  contraxerit.^  Jure  societatis  per  socium  sBre 
alieno  socius  non  obligatur,  nisi  in  communem  arcam  pecuniad 
versae  sunt."  ^  This  is  also  the  rule  of  the  French  law,^  and 
of  tlie  Scottish  law.*    Pothier  says :  Whatever  may  be  the 

sey,  1  Camp.  384;  Beach  w.  State  art.  6,7;  D.  14, 1,4,§§  1,2;  Domat,l, 
Bank,  2  Ind.  488;  Coll.  on  P.  B.  3,  8, 4,  art.  16;  Story  on  Ag.  §  124,  note. 
c.  1,  5  2,  pp.  274,  275,  2ded.;  |Pan-  «  D.  17,  2,  82;  Domat,  1,  8,  3, 
nell  r.  Phillips,  55  Ga.  618;  Mc-  art.  10. 
Coneghy  v.  Kirk,  68  Penn.  St.  200;  »  Poth.  on  Oblig.  n,  83. 
Tolman  v.  Hanrahan,  44  Wis.  133|.  *  2  Bell,  Comm.  B.  7,  c.  1,  p. 
[But  see  Heenan  v.  Nash,  8  Minn.  615,  5th  ed. ;  Ersk.  Inst.  B.  3,  tit. 
407.]  So,  where  a  note  was  drawn,  3,  §  20. — Mr,  Erskine  says:  •*  It 
'*/ promise,"  and  was  signed  *^for  hath  been  much  disputed,  how  far 
A.  B.  and  C. — A."  it  was  held  to  an  obligation  signed  by  one  of  the 
bind  the  partnership.  Hall  v.  Smith,  partners  affects  the  company  or  co- 
1  B.  &  C.  407;  Coll.  on  P.  B.  3,  c.  partnery  by  the  Roman  law;  as  to 
1,  §  2,  pp.  277,  278,  2d  ed.;  Lord  which,  a  variety  of  distinctions  hath 
Galway  v.  Matthew,  1  Camp.  403.  been  imagined  by  Doctors  to  recon- 
See  also  Story  on  Ag.  §§  154,  275,  cile  the  different  expressions  of  the 
276;  Doty  v.  Bates,  11  Johns.  544;  Roman  jurisconsults.  According  to 
Gow  on  P.  c.  2,  §  2,  pp.  40-42,  3d  our  present  practice,  the  partners  in 
ed. ;  Id.  pp.  49,  50;  Wats,  on  P.  private  companies  generally  assume 
c.  4,  p.  214,  2d  ed. ;  U.  S.  Bank  v.  to  themselves  a  firm  or  name  proper 
Binney,  5  Mason,  176;  s.  c.  5  Pet.  to  their  own  company,  by  which  they 
529;  Faith  v.  Richmond,  3  Per.  &  may  be  distinguished  in  their  trans- 
Dav.  187;  {George  v.  Tate,  102  actions;  and  in  all  deeds  subscribed 
U.  S.  564.  It  seems,  where' there  is  by  this  name  of  distinction,  every 
no  partnership  name,  that  one  part-  partner  is,  by  the  nature  of  copart- 
ner has  implied  authority  to  sign  nery,  understood  to  be  entrusted  with 
the  name  of  his  copartners  to  a  a  power,  from  the  company,  of  bind- 
promissory  note  given  within  the  ing  them.  Any  one  partner,  there- 
scope  of  the  partnership  business,  fore,  who  sip^ns  a  bill  or  other 
Maiden  v.  Webster,  30  lud.  317;  obligation  by  the  company's  firm, 
Nelson  r.  Neely,  63  Ind.  194;  Kit-  obliges  all  the  other  partners;  but 
ner  v.  Whitlock,  88  111.  513.  See  where  he  subscribes  a  deed  by  his 
postf  §  142;  Norton  v.  Seymour,  3  own  proper  subscription,  the  cred- 
C.  B.  792.  It  is  not  necessary  that  itor  who  followed  his  faith  alone  in 
a  contract  should  be  signed  by  all  the  transaction  hath  no  action  against 
the  partners »  nor  with  the  firm  name  the  company  unless  he  shall  prove 
if  there  be  one,  if  it  appears  from  that  the  money  lent  or  advanced  by 
other  sources  that  it  was  the  inten-  him  was  thrown  into  the  common 
tion  to  bind  the  firm,  and  the  con-  stock."  Lord  Stair  says;  "The 
tract  was  so  accepted.  Barcrof  t  v,  same  question  is  incident  here,  tliat 
Haworth,  29  Iowa,  462 1.  before  hath  been  touched  concem- 
1  D.  14, 1,  25;  Id.  14, 1, 2;  Poth.  ing  mandates,  when  one  or  more  of 
Pand.  14,  1,  n.  10;  Domat,  1,  16,  3,  the  parties  act  in  the  matter  of  the 
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authority  of  a  partner,  in  oider  that  a  debt  contraoted  by  him 
should  bind  his  partners,  it  is  necessary  that  it  should  be 
contracted  in  the  name  of  the  firm.^ 

§  102  a.  Power  to  bind  the  Firm  by  Negotiable  Paper.  In  the 
remarks  which  have  been  already  made  in  respect  to  the  power 
of  each  partner  to  bind  the  firm  by  bills  of  exchange,  promis- 
sory notes,  checks,  and  other  negotiable  instruments,  we  are 
to  understand  that  this  doctrine  is  not  applicable  to  all  kinds 
of  partnership,  but  is  generally  limited  to  partnerships  in 
trade  and  commerce,  for  in  such  cases  it  is  the  usual  course 
of  mercantile  transactions,  and  grows  out  of  the  general  cus- 
toms and  laws  of  merchants,  which  is  a  part  of  the  common 
law,  and  is  recognized  as  such.^  But  the  same  reason  does 
not  apply,  or  at  least  may  not  apply,  to  other  partnerships, 
unless,  indeed,  it  is  the  common  custom  or  usage  of  such 
business  to  bind  the  firm  by  negotiable  instruments,  or  it  is 
necessary  for  the  due  transaction  thereof.'    Hence,  attorneys 

society,  whether  thereby  the  whole  communication,  the  society  will  be 
society  be  obliged  by  the  obligations  thereby  excluded,  but  the  actors  will 
of  these  ?  Whether  obligations  remain  obliged  for  reparation  of  the 
made  to  these  constitute  the  society  damage  and  interest  of  the  society, 
creditor?  Or  whether  real  rights,  And  this  will  hold,  though  things 
acquired  by  these,  are  ipso  facto  com-  be  bought  or  acquired  by  the  com- 
mon to  the  society,  or  if  there  be  mon  money  of  the  society ;  but  all 
but  an  obligation  upon  the  actors  to  the  natural  interest,  birth,  fruits, 
communicate,  the  property  always  and  profit  of  the  society,  is  of  itself 
remaining  in  the  actors  till  they  and  instantly  common  to  the  so- 
eflFectually  communicate?  The  res-  ciety."  Stair's  Inst.  B.  1,  tit.  16, 
olution    of    this    being   the   same  §  6,  p.  159. 

with  that  in  mandates,  we  refer  you         ^  Poth.  de  Soc.  n.  100, 101 ;  Ipost^ 

thither,  and  say  only  this  in  gen-  §  202  ] 

eral,  that  when  these  parties  only         *  Hedley  v.  Bainbridge,  3  Q.  B. 

act  in  the  name  of  the  society,  and  316,  321 ;  [Tappan  v.  Bailey,  4  Met. 

by  its  express  warrant,  or  by  what  529.] 

they  have  been  accustomed  to  do,  in        *  [Dickinson  «.  Yalpy,  10  B.  & 

so  far  they  are  not  only  partners,  C.  128;  Brown  r.  Byers,  16  M.  &W. 

but  mandators,  and  it  hath  the  same  252;  Greenslade  v.  Dower,  7  B.  & 

effect  as  if  the  society  had  acted  C.  635;  Nicholson  v.  Ricketts,  2  E. 

itself.    But  when  they  act  not  so,  &  E.  497;   Ci-osthwait  v.  Ross,   1 

there  doth  only  arise  an  obligement  Humph.  23;  Gray  v.  Ward,  18  111. 

upon  the  partners-actors  to  oommu-  32;  {Lind.  on  P.  4th  ed.  266,  267; 

nicate;  in  the  mean  time  the  prop-  Decker  v.  Howell,  42  Cal.  636;  Judge 

erty  remaineth  in  the  actors;  and  if  v.   Braswell,   13    Bush  (Ky.),  67; 

transmitted   to   others  before  this  Pooley  v.  Whitmore,  10  Heisk.  629; 
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who  are  in  partnerBhip  have  no  implied  authority  to  become 
parties  to  negotiable  instruments,  and  to  bind  the  firm  there- 
by.^ The  authority  to  do  such  acts  must  in  such  cases  be 
either  expressly  given,  or  be  recognized  as  proper  and  neces- 
sary, or  in  the  usual  course  of  the  particular  business  of  that 
firm.* 

§  103.  Necessity  of  General  Powers  in  Partners,  This  doc- 
trine of  the  common  law  as  to  the  general  right  and  authority 
of  each  partner  to  bind  the  firm,  and  act  for  the  firm  in  all 
partnership  transactions,  equally  applies  to  all  cases  of  part- 
nership in  trade,  whether  the  partners  be  all  known,  or  some 
be  secret  or  dormant  partners.'    It  doubtless  has  its  founda- 

Smith  V.  Sloan,  37  Wis.  28.5;  Hunt  their  parol  contracts;  but  not  for 
o.  Chapin,  6  Lansing,  139;  Hotch-  technical  reasons,  by  their  sealed 
kiss  V.  English,  6  Th.  &  C.  (N.  Y.)  contracts.  [See  post,  §§  117-122.] 
658;  Ulery  r.  Ginrich,  37  111.  531;  Beckham  n.  Drake,  0  M.  &  W.79; 
Prince  9.  Crawford,  50  Miss.  344;  s.  c.  11  M.  &  W.  815,  oyemiling 
McCrary  v.  Slaughter,  68  Ala.  230.  Beckham  v.  Knight,  4  Bing.  N.  C. 
See  also  Shaw  v.  McGregory,  105  243;  8.0. 1  Man.  &G.  738.  See  Swan 
Mass.  96;  Kimbro  v,  Bullitt,  22  v,  Steele,  7  East,  210 ;  Sandilands  &. 
How.  256;  Morse  v.  Richmond,  6  Marsh,  2  B.  &  Aid.  673 ;  U.  S.  Bank 
Bradw.  (Ill.)166;/)os^§§126, 146}.  o.  Binney,  5  Mason,  176;  s.  c.  5 
1  [So  an  attorney  has  no  implied  Pet.  529 ;  Coll.  on  P.  B.  3,  c.  1,  p. 
power,  as  such,  to  bind  his  partner,  259,  2d  ed. ;  {Tournadev.  Hagedom, 
by  receiving  money  to  lay  out  on  se-  5  Th.  &  C.  (N.  Y«)  288;  Gilmore  t^. 
curity  for  the  depositor,  and  to  hold  Merritt,  62  Ind.  525.  It  is  thought 
the  money  in  his  hands  until  an  op-  in  Lind.  on  P.  4th  ed.  237,  that 
portunity  offers  for  laying  it  out.  the  doctrine  that  each  partner  has 
Harman  o.  Johnson,  2  E.  &  B.  61,  authority  to  transact  the  partnership 
18  Eng.  L.  &  £q.  400;  {Plumer  v.  business  in  the  ordinary  way  is  sub- 
Gregory,  L.  R.  18  £q.  621 1 ;  Breck-  ject  to  an  exception  in  the  case  of 
inridge  v.  Shrieve,  4  Dana,  875.  dormant  or  secret  partners  who  have 
See  Atkinson  v.  Mackreth,  L.  R.  2  in  fact  no  authority  to  act  for  the 
Eq.  570;  Alliance  Bank  v.  Tucker,  firm,  and  who  take  upon  themselves 
17  L.  T.  N.  8.  13;  s.  c.  15  W.  R.  to  do  so,  and  the  learned  author,  in 
992.  See  post,  §  126.  An  attorney  support  of  this  view,  refers  to  the 
has  no  implied  authority  to  bind  his  judgments  of  Cockbum,  C.  J.,  in 
copartners  by  a  post-dated  check,  Nicholson  v.  Ricketts,  2  E.  &  E.  524, 
drawn  in  the  firm  name.  Forster  v.  and  of  Cleasby,  B.,  in  Holme  v,  Ham- 
Mackreth,  L.  R.  2  Ex.  163.]  mond,  L.  R.  7  Ex.  233 1 .   The  whole 

*  Hedley  9.  Bainbridge,  8  Q.  B.  doctrine  is  well  summed  up  by  Mr. 
316,  321.  (See  Grarland  v.  Jacomb,  Chief  Justice  Marshall,  in  the  case 
L.  R.  8  Ex.  216.1  of  Binney  v.  U.  S.  Bank,  5  Pet  529, 

*  Dormant  partners  are  bound  by  561,  where  he  states  the  reasons  of 
the  written  unsealed  contracts  of  the  the  general  rule,  and  the  application 
ostensible  partners,  as  much  as  by  of  it  to  dormant  partnership.     Im- 
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tion  in  common  convenience  and  public  policy  in  regard  to 
all  commercial  operations,  if,  indeed,  in  a  general  view,  it 
might  not  be  deemed  almost  a  matter  of  moral  necessity  in 
the  enlarged  intercourse  and  trade  of  modern  nations.  If  it 
were  not  admitted,  then,  it  would  be  necessary  that  every 
partner  should  expressly  agree  to  or  confirm  every  transac- 
tion affecting  the  partnership  before  it  could  acquire  any 
absolute  obligation,  or  be  conclusive  upon  the  partnership. 

mediately  after  the  passage  already  third  instruction,  respecting  these 
cited  (ante^  §  102,  note),  he  added  secret  restrictions,  are  inconsistent 
as  follows:  **The  counsel  for  the  with  the  opinion  declared  in  the 
plaintiff  in  error  supposes  that,  first;  that  in  this  case,  where  the 
though  these  principles  may  be  ap-  articles  were  before  the  court,  the. 
plicable  to  an  open  avowed  partner-  question  whether  this  was  in  its 
ship,  they  are  inapplicable  to  one  origin  a  secret  or  an  avowed  part- 
that  is  secret.  Can  this  distinction  nership  had  become  unimportant, 
be  maintained?  If  it  could,  there  If  this  inconsistency  really  existed, 
would  be  a  difference  between  the  it  would  not  affect  the  law  of  the 
responsibility  of  a  dormant  partner,  case,  unless  the  judge  had  laid  down 
and  one  whose  name  was  to  the  ar-  principles  in  the  one  or  the  other  in- 
tides.  But  their  responsibility  ia  struction,  which  might  affect  the 
all  partnership  transactions  is  admit-  party  injuriously.  But  it  does  not 
ted  to  be  the  same.  Those  who  trade  exist.  The  two  instructions  were 
with  a  firm  on  the  credit  of  individ-  given  on  different  views  of  the  sub- 
uals,  whom  they  believe  to  be  mem-  ject,  and  apply  to  different  objects, 
bers  of  it,  take  upon  themselves  the  The  first  respected  the  parties  to  the 
hazard  that  their  belief  is  well  found-  firm,  and  their  liability,  whether 
ed.  If  they  are  mistaken,  they  must  they  were  or  were  not  known  as 
submit  to  the  consequences  of  their  members  of  it;  the  last  applies  to 
mistake;  if  their  belief  be  verified  secret  restrictions  on  the  partners, 
by  the  fact,  their  claims  on  the  part-  which  change  the  power  held  out  to 
ners,  who  were  not  ostensible,  are  the  world  by  the  law  of  partnership, 
as  valid  as  on  those  whose  names  are  The  meaning  of  the  terras  '  secret 
in  the  firm.  This  distinction  seems  partnership,'  or  the  question  whether 
to  be  founded  on  the  idea  that,  if  this  did  or  did  not  come  within  the 
partners  are  not  openly  named,  the  definition  of  a  secret  partnership, 
resort  to  them  must  be  connected  might  be  unimportant;  and  yet  the 
with  some  knowledge  of  the  secret  question,  whether  a  private  agree- 
stipulations  between  the  partners,  ment  between  the  partners,  limiting 
which  may  be  inserted  in  the  ar-  their  responsibility,  was  known  to  a 
tides.  But  this  certainly  is  not  person  trusting  the  firm,  might  be 
correct.  The  responsibility  of  un-  very  important.''  See  also  Watson 
avowed  partnei-s  depends  on  the  gen-  on  P.  c.  5,  pp.  16&-174,  2d  ed. ;  Furze 
eral  principles  of  commercial  law,  r.  Sharwood,  2  Q.  B.  388, 417;  [and 
not  on  the  particular  stipulation  of  it  exists  so  long  as  the  relation  con- 
the  articles.  It  has  been  supposed  tinues,  notwithstanding  the  objeo- 
that  the  principles  laid  down  in  the  tion  of  the  other  partners.   Wilkius 
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The  absence,  or  illness,  or  remote  residence  of  a  single  part- 
ner might  greatly  delay  and  retard,  if  it  would  not  prostrate, 
the  best  concerted  enterprise  or  bargain  ;  and  before  any  ne- 
gotiation could  be  completed,  it  would  be  indispensable  that 
the  other  contracting  party  should  first,  by  inquiry,  ascertain 
who  all  the  parties  were  in  any  particular  firm,  and  whether 
they  had  all  deliberately  assented  thereto.  The  aiTangements 
of  commerce,  which  are  now  accomplished  in  a  single  hour  or 
day,  might  thus  require  whole  weeks,  or  even  months,  before 
thej'  could  be  matured  or  established.^  To  avoid  this  diffi- 
culty, the  common  law  has  adopted  a  very  satisfactory,  and 
at  the  same  time  a  very  facile  rule.  It  decides  that,  in  the 
absence  of  any  known  controlling  stipulation  between  the 
parties,  each  partner  shall  be  deemed  invested,  by  the  consent 
of  all  of  them,  with  an  equal  and  complete  power  of  adminis- 
tration of  the  whole  partnership  property,  funds,  and  afiPairs. 
It  gives  to  all  and  each  of  the  partners  what  the  Roman  law 
allows  to  be  delegated  to  one  by  a  special  authority,  the 
entire  administration  of  all  the  partnership  business,  and 
thereby,  as  such  administrator,  he  may  act  for  the  whole  and 
in  the  name  of  the  whole.  ^^  Si  plures  exerceant,  unum 
autem  de  numero  suo  magistrum  feceriht,  hujus  nomine  in 
solidum  poterunt  conveniri."  « 

§  104.  Same  Subject*  It  has,  therefore,  been  well  remarked 
by  a  learned  writer  that,  "  Although  the  general  rule  of  law  is 
that  no  one  is  liable  upon  any  contract,  except  such  as  are 
privy  to  it,  yet  this  is  not  contravened  by  the  liability  of 
partners,  as  they  may  be  imagined  virtually  present  at,  and 
sanctioning  the  proceedings  they  singly  enter  into  in  the 
course  of  trade ;  or,  as  each  is  vested  with  a  power,  enabling 
them  to  act  at  once  as  principals  and  as  the  authorized  agent 
of  their  copartners.  It  is  for  the  advantage  of  partners  them- 
selves that  they  are  thus  held  liable,  as  the  credit  of  their 
firm  in  the  mercantile  world  is  hereby  greatly  enhanced,  and 
a  vast  facility  is  given  to  all  their  dealings,  insomuch  that 

V.  Pearce,  5  Denio,  541 ;  Sage  o.  87,  8d  ed. ;  Coll.  on  P.  B.  2,  c.  2, 

Sherman,  2  Comst.  417].  §  1,  pp.  128,  129. 

1  Wats,  on  P.  c.  4,  pp.  166,  167,         »  D.  14,  1,  4,  1;  Civil  Code  of 

2d  ed. ;  Gow  on  P.  c.  2,  §  2,  pp.  86,  France,  art.  1836,  1857. 
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they  may  reside  in  distant  parts  of  the  country,  or  in  different 
quarters  of  the  globe.  A  due  regard  to  the  interests  of 
strangers  is  at  the  same  time  observed,  for,  where  a  merchant 
deals  with  one  of  several  partners,  he  goes  upon  the  credit 
of  the  whole  partnership,  and  therefore  ought  to  have  his 
remedy  against  all  the  individuals  who  compose  it."^ 

§  105.  Misco7iduct  of  Partner  doe%  not  affect  lAahUity  to 
Third  Persons.  Whenever,  therefore,  credit  is  given  to  a 
firm,  within  the  scope  of  the  business  of  that  firm,  whether 
the  partnership  be  of  a  general  or  of  a  limited  nature,  it  will 
bind  all  the  partners,  notwithstanding  any  secret  reservations 
between  them,  which  are  unknown  to  those  who  give  the 
credit.  And  no  subsequent  misapplication  of  the  fund  by  the 
partner  procuring  it,  to  which  the  creditor  is  not  a  party,  or 
privy,  will  exonerate  them  from  liability.  Thus,  for  example, 
if  one  partner  should  boiTow  money  on  the  credit  of  the  firm, 
which  he  should  subsequently  misapply  to  his  own  private 
purposes  without  any  knowledge  or  connivance  on  the  part 
of  the  lender,  the  firm  would  be  bound  therefor.^ 

§  106.  Nor  does  the  Constitution  of  the  Partnership.  Nor 
will  it  make  any  difference  in  cases  of  this  sort,  as  to  third 
persons,  whether  the  partnership  is  carried  on  for  the  bene- 
fit of  the  partnera  themselves  alone,  or  for  the  benefit  of 
others,  who  are  the  cestuis  que  trust  or  beneficiaries.  In 
each  case  the  trustees  and  the  cestuis  que  trtut^  or  beneficia- 
ries, will  be  equally  bound  by  the  acts  of  a  single  partner, 
and  equally  liable  therefor  to  third  peraons.^  The  same  rule 
applies,  whether  the  partnership  is  carried  on  in  a  firm  or 
company  name,  or  in  the  name  of  one  partner  only.    If  in 

1  Wat8.  on  P.  c.  4,  pp.  167,  168.  Kan.  152;  Gregg  r.  Fisher,  36radw. 

See  also  Gow  on  P.  c.  2,  §  2,  pp.  36,  (III.)  261.     See  also  Silverstein  v. 

87,  3d  ed.  Atkinson,  45  Miss.  81;  Drumm  v. 

^  U.  S.  Bank  9.  Binnej,  5  Mason,  Hanna,   25    La.    Ann.   '645;   post^ 

176,  187,  188;  Etheridge  v.  Binney,  §  166|. 

9  Pick.  272,  274,  275;  Winship  v.  »  Coll.  on  P.  B.  3,  c.  1,  p.  260; 

Bank  of  IT.  S.,  5  Pet.  529;  [Buckner  Thicknesse  v,  Bromilow,  2  Cromp. 

V.  Lee,  8  Ga.  285,  291];  j  Carver  v.  &  J.  425;  Clavering  v,  Westley,  3 

Dows,  40  111.  374;  Stark  v.  Corey,  P.  Wms.  402;  Furze  v.  Sharwood,2 

45  ni.  431;  Wagner  v,  Freschl,  56  Q.  B.  388,  417,  418.     f  Williams  v. 

K.  H.  495;  Potter  v.  Price,  3  Pitts.  Rogers,  14  Bush  (Ky.),  776.}    [But 

(Penn.)   136  ;  Lemon  v.   Fox,  21  see  ante,  §  70.] 
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• 

the  name  of  the  partner  only,  it  will,  however,  be  necessary 
to  show  that  the  transaction  was  in  the  business,  or  upon  the 
credit  of  the  partnerahip,  and  not  of  that  partner  alone.^ 

§  107.  Representations  and  AdmiBBxons  of  a  Partner.  The 
like  rule  applies  to  other  acts  done  by  any  partner,  touching 
the  partnership  business,  and  to  any  acknowledgments,  rep- 
resentations, declarations,  admissions,  or  undertakings  of  any 
partner  relating  thereto.  Thus  the  representation  of  any 
fact,  or  a  misrepresentation  of  any  fact,  made  in  any  partner- 
ship transaction,  by  one  partner,  will  bind  the  firm.^  So  the 
acknowledgment  of  one  partner,  during  the  continuance  of 
the  partnership,  of  a  debt  as  due  by  the  partnership,  will 
amount  to  a  promise  binding  on  the  firm.  So  the  admission 
of  any  fact,  by  one  partner,  material  as  evidence  in  a  suit, 
will,  under  the  like  circumstances,  be  deemed  the  admission 
of  all  the  partners.'    So  a  part-payment  of  a  debt  of  the  firm 

1  Coll.  on  P.  B.  3,  c.  1,  §  2,  pp.  Fin.  121;   Willey  v.  Griswold,  41 

270-277,  2d  ed. ;  Baker  v.  Charlton,  Iowa,  375;  Henslee  0.  Cannefax,  49 

1  Peake,  80;  1  Mont,  on  P.  p.  37,  Mo.  295;  Smith  o.  Collins,  115  Mass. 
note(c);  2  Bell,  Comm.  B.  7,  pp.  388;  McKee  v.  Hamilton,  33  Ohio 
615-618,  5th  ed.;  Swan  v.  Steele,  7  St. 7;  Talbott;.Wilkins,31  Ark. 411. 
East,  210;  U.  S.  Bank  v.  Binney,  5  See  Campbell  0.  Dent,  54  Mo.  325. 
Mason,  176;  s.  c.  5  Pet.  529;  Ether-  But  misrepresentations  by  one  part- 
idge  V.  Binney,  9  Pick.  272 ;  Ex  parte  ner,  made  in  a  sale  of  the  interests  of 
Bolitho,  Buck,  100;  South  Carolina  the  partners  in  the  partnership  prop- 
Bank  V.  Case,  8  B.  &  C.  427;  Manuf.  erty  and  business,  will  not,  from 
&  Mech.  Bank  v.  Winship,  5  Pick,  the  mere  relation  of  partnership, 
11;  Mifflin  0.  Smith,  17  S.  &R.  165;  make  the  other  partners  liable  in 
Furze  v,  Sharwood,  2  Q.  B.  388,  an  action  for  deceit.  Schwabacker 
417,  418.  This  last  case  involved  t;.  Riddle,  84  111.  617.  See  also 
the  same  point  as  was  decided  in  Chamberlin  v.  Prior,  2  Keyes,  539; 
U.  S.  Bank  v.  Binney,  5  Mason,  s.  c.  1  Abb.  Dec.  (N.  Y.)  338). 
176,  and  it  was  decided  the  same  *  {Wickham  v.  Wickham,  2  E. 
way.  [See  Davison  v.  Robertson,  &  J.  478;  Folk  0.  Wilson,  21  Md. 
3  Dow,  218;  Buckner  v.  Lee,  8  538;  Abrahams  r.  Myers,  40  Md. 
6a.  285;  post,  §  139.]  {See  also  499;  Dodds  v,  Rogers,  68  Ind.  110; 
post,%U2,\  Gordon   v.   Bankard,  37  111.   147; 

»  Gow  on  P.  c.  2,  §  2,  p.  55,  3d  Pope  r.  Risley,  23  Mo.  185;  Cady 

ed.;  Id.  129,  130;  Rapp  0.  Latham,  v.   Kyle,  47  Mo.   346;.  Carnes    v. 

2  B.  &  Aid.  795;  Coll.  on  P.  B.  3,  White,  15  Gray,  378;  Ruckman  v. 
c.  1,  §4,  p.  290;  Id.  §  5,  pp.  296-298,  Decker,  8  C.  E.  Green,  283;  Rlock 
2d  ed. ;  Lucas  9.  De  la  Cour,  1  M.  &  v.  Beekman,  18  Hun,  502.  See 
S.  249 ;  [Blair  v.  Bromley,  5  Hare,  Wells  v.  Turner,  16  Md.  133.  See, 
542];  {Fergusson  v.  Fyffe,  8  CI.  &  also  Fu^t  National  Bank  of  Du- 
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by  one  partner  will  not  only  extinguish  pro  tanto  the  part- 
nership debt,  but  will,  under  the  like  circumstances,  operate 
as  an  admission  of  the  existence  of  the  residue  of  the  debt, 
binding  on  the  partnersliip.^  So  the  acts  of  joint  proprietors 
of  sti\ge  coaches,  in  relation  to  their  partnei'ship  concerns, 
will  be  deemed  the  acts  of  all  of  them,  and  binding  on  all.^ 
So  notice  to  or  by  one  of  a  firm  is  deemed  notice  to  or  by  all 
of  them.^ 

buque  v.  Carpenter,  34  Iowa,  433;  Parton,  41  L.  T.  n.  s.  91;  s.  c.  on 
Simons  v,  Vulcan  Oil  &  Mining  Co.,  appeal,  42  L.  T.  n.  s.  568[. 
61  Penn.  St.  202;  Heffi-on  i;.  liauar         ^  Coll.  on  P.  B.  3,  c.  1,  §  4,  pp. 
ford,  40    Mich.   305.      Entries   in  287,288,  2d  ed;  Helsby  v.  Mean, 
books  of  the  partnership,  made  by  5  B.  &  C.  504. 
one  partner  before  dissolution,  bind         *  Coll.  on  P.  B.  3,  c.  1,  §  4,  pp. 
the  partnership.    Kahn  v.  Boltz,  39  290-292,  2d  ed. ;  Bignold  o.  Water- 
Ala.  66;  Dunnell  v.  Henderson,  8  house,  1  M.  &  S.  255;  [Haywood  p. 
C.  E.  Green,  174.     Though   they  Harmon,   17  111.   477;   Bouldin  r. 
are    not   conclusive.       Gething    v.  Page,   24  Mo.  594;    Spaulding   p. 
Keighley,  9  Ch.  D.  547;  Piano  Co.  Ludlow  Woollen  Mill,  36  Vt.  150; 
V.   Bernard,   2  Lea   (Tenn.),   358.  State  v.  Linaweaver,  3  Head,  51. 
An  answer  to  interrogatories  filed  See  Baldwin  v.  Leonard,  39  Vt.  260; 
against  the  firm,  signed  and  sworn  Herbert  v.  Odlin,  40  N.  H.  267]; 
to  by  one  partner,  is  the  answer  of  {Lacey  v.  Hill,4  Ch.  D.  537;  Lind.  on 
the  firm.     Dupieiris  v.  Hallisay,  27  P.  4th  ed.  287-289 ;  Merchants'  Bank 
La.  Ann.  132.  [  v.  Rudolf,  5  Neb.  527 ;  German  Sav- 
^  Coll.  on  P.  B.  3,  c.  1,  §  4,  pp.  ings  Bank  v.  Wulfekuhler,  19  Kan. 
282-286,    290,    2d    ed.;    Lacy    v.  60;    Hubbardston   Lumber   Co.    p. 
M'Neile,  4Dowl.  &R.  7;  Pittamr.  Bates,    31    Mich.    158;    Renfro  p. 
Foster,  1  B.  &  C.  248;  Burleigh  p.  Adams,  62  Ala.  302;  Ruckman  p. 
Stott,  8  B.  &  C.  36.  —  The  author!-  Decker,  8  C.  E.  Green,  283;  McClur- 
ties  are  all  agreed  on  this  point,  dur-  kan  p.  Byers,  74  Penn.  St.  405 ;  Stock- 
ing the  existence  of  the  partnership,  dale  p.  Keyes,  79  Penn.  St.  251 ;  Bur- 
But  whether  such  an  acknowledg-  net  p.  Howell,  8  Phila.  531;  Hubbard 
ment  or  admission,  or  promise,  or  p.  Galusha,  23  Wis.  398;  Williams 
payment  by  one  partner,  after  the  p.  Roberts,  6  Coldw.  493;  Gates  p. 
dissolution  of  the  firm,  will  bind  the  Beecher,  3  Th.  &  C.  (N.  Y.)  404; 
others,  is  a  matter  upon  which  there  Miller  p.  Perrine,  1  Hun,  620.     If 
ai*e  conflicting  authorities;  and  the  two  firms  have  a  common  partner, 
point  will  be  hereafter  discussed  in  notice  to  one  firm  is  notice  to  the 
another  connection.      See  Bell    p.  other,  if  it  relates  to  the  business  of 
Morrison,  1  Pet.  351, 373 ;  3  Kent,  49,  that  other.     Steele  r.  Stuart,  L.  R.  2 
50;  Whitcomb  p.  WTiiting,  2  Doug.  Eq.  84 ;  New  York  &  Alabama  Con- 
652;  Brisban  p.  Boyd,  4  Paige,  17;  tractingCo.  p.  Selma  Savings  Bank, 
\po9t,  §§323,  324,  324  a.    On  the  51  Ala.  305.   See  also  Idem  p.  Meyer, 
law  under  the  present  statutes  of  Id.  325;    Himie  p.   Watt,   5  Kan. 
limitations  in  England,  see  Lind.  34.     Where  a  person  was  a  member 
on  P.  4th  ed.  453-459;  Goodwin  p.  of  two  different  firms,  and  property 
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§  108.  Frauds  by  a  Partner.  The  principle  extends  fur- 
ther, 80  as  to  bind  the  firm  for  the  frauds  committed  by  one 
partner  in  the  eoui*8e  of  the  ti-ansactions  and  business  of  the 
partnei-ship,  even  when  the  other  partners  had  not  the  slight- 
est connection  with,  or  knowledge  of,  or  participation  in  the 
fraud  ;^  for,  as  has  been  justly  observed,  by  forming  the 
connection  of  partnership,  the  partners  declare  themselves  to 
the  world  satisfied  with  the  good  faith  and  integrity  of  each 
other,  and  impliedly  undertake  to  be  responsible  for  what 
they  shall  respectively  do  within  the  scope  of  the  partnership 
concerns.^  Ileuce,  if,  in  the  business  of  the  partnership, 
money  is  received,  partly  by  one  of  the  firm  and  partly  by 
another,  to  be  laid  out  upon  a  mortgage,  and  a  mortgage  is 
forged  by  one  partner  without  the  knowledge  of  the  other, 
the  innocent  partner  will  be  liable  for  the  whole  money .^    So 

of  one  of  the  firms  was  in  the  hands  vaynes  v.  Noble,  1  Mer.  572,  611 ; 

of  the  other  as  bailees,  and  was  by  Brydges  v.  Branfill,  12  Sim.  369. 

them  misapplied  for  purposes  of  their  Ex  parte  Biddulph,  3  De  G.  &  Sm. 

own,  it  was  held  that  no  assent  to  587;  Sadler  v.  Lee,  6  Beay.  324;  De 

such  misapplication  oould  be  implied  Ribeyre  o.  Barclay,  28  Beav.  107 ; 

on  the  part  of  the  first  firm  from  the  Eager  v.  Barnes,  31  Bear.  579;  At- 

fact  of  there  being  a  common  part-  kinson  r.  Mackreth,  L.  R.  2  Eq. 

ner.    Wright  v.  Ames,  2  Keyes,  221;  570;  Sawyer  v,  Goodwin,  15  W.  R. 

8.  0.  4  Abbott's  Dec.  (N.  Y.)  644.  1008;  8.  c.  36  L.  J.  n.s.  Ch.  578;  St. 

But  notice  to  a  firm  does  not  affect  a  Aubyn  v.  Smart,  L.  R.  5  Eq.  183] ; 

member  thereof  in  respect  to  hbsepa-  {s.  c.  L.  R.  3  Ch.  646;  Dundonald 

rate  interests.   See  Boiling  v,  Ander-  v*  Masterman,   L.  R.  7   Eq.   504 ; 

son,  4  Baxt.  (Tenn.)  550;  and  Coon  Plumer  v,  Gregory,  L.  R.   18  Eq. 

».  Pruden,  2oMinn.  105{.  621;    Wolf  v.  Mills,   56    111.   360; 

1  [Pierce  r.  Wood,  3  Post.  519 ;  Wright  r.   Brosseau,   73  III.    881 ; 

Locke  V.  Stearns,  1  Met.  560.     See  Jackson  v.  Todd,  56  Ind.  406;  Bur- 

post,  §§  131,  166.]  gess    v.    Northern   Bank  of    Ken- 

»  Gow  on  P.  c.  2,  §  2,  p.  55;  Id.  tucky,  4  Bush  (Ky.),  600;  Bradner 

c.  4,  §  1,  pp.  146-148,  3d  ed. ;  Coll.  v.  Strang,  23  Hun,  445;  Sedgwick  v. 

on  P.  B.  3,  c.  1,  §  5,  pp.  293-304,  Lewis,  70  Penn.  St.  217;  Miller  r. 

2d  ed. ;  Wats,  on  P.  c.  4,  p.  175,  2d  ed.  Sullivan,   1   Sup.   Ct.  (Ohio)   271 ; 

»  Willett    V.    Chambers,    Cowp.  Sorg   ».    Thornton,    Id.    383;    Mc- 

814;  Stone  o.  Marsh,  Ry.  &  Moo.  Ilroy  v.  Adams,  32  Ark.  315;  Mont- 

864;  6  B.  &  C.  551;  Hume  p.  Bol-  gomery  v,  Bucyrus  Machine  Works, 

land,  Ry.  &  Moo.  371 ;  Keating  v.  92   U.    S.   257 ;     United  States  r. 

Marsh,  2  CI.  &  Fin.  250;  Manuf.  &  Baker,  5  Bened.  25;   Stockwell  v. 

Mech.  Bank  o.  Gore,  15  Mass.  75;  United   States,  3  Cliff.   284;  Bush 

Boardman«v.  Gore,  15  Mass.  331;  v.  Crawford,  7  N.  B.  R.  299;  In 

[;w*^  §§  166, 168;  Blair  ».  Bromley,  re  Baxter,  18  N.  B.  R.  62.     In  re 

5  Hare,  542;  8.  o.2PhiL854;  De-  Ketchum,   1  Fed.   Rep.   815.    See 
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if  representations  of  certain  facts,  as  existing,  are  fraudulently 
made  by  one  partner,  unknown  to  the  others,  in  the  partner- 
ship business,  and  the  facts  never  existed,  but  the  whole 
statement  is  a  mere  fiction,  the  firm  will  be  bound  to  the  same 
extent  as  if  it  were  true  and  the  facts  existed.^  This  whole 
doctrine  proceeds  upon  the  intelligible  ground  that,  whei-e 
one  of  two  innocent  persons  must  sufiFer  by  the  act  of  a  third 
person,  he  shall  suffer  who  has  been  the  cause  or  occasion  of 
the  confidence  and  credit  reposed  in  such  third  pei-son. 

§  109.  French  and  Roman  Law.  The  French  law  has 
adopted  a  rule  essentially  the  same  as  that  of  the  common 
law.  The  administration  of  the  affairs  of  the  partnership 
may  be  delegated  or  intrusted  to  one  or  more  of  the  partners.' 
But  in  the  absence  of  any  stipulation  to  this  effect,  the  part- 
ners are  deemed  to  have  given  reciprocally  to  each  other  the 
power  of  administering  the  one  for  the  other ;  and  what  each 
one  does  is  valid  even  for  the  share  of  his  partners,  without 
his  having  obtained  their  consent.'    In  these  respects  the 

Capelie  «.  Hall,  12  N.  B.  R.  1.    If  795;  Hume  v.  Bolland,  Ry.  &  Moo. 

one  partner  makes  an  unlawful  sale  371;  [Beach  v.  State  Bank,  2  Ind. 

in  tlie  absence    and    without    the  488;  Doremuso.  McCormick,  7  Gill, 

knowledge  or  consent  of  the  other,  49 ;  Sweet  t^.  Bradley,  24  Barb.  549 ; 

the  latter  is  not  liable  to  indictment.  Hawkins  v»  Appleby,  2  Sand.  421 ; 

Acree  o.  Commonwealth,  13  Bush  Griswold  v.  Haven,  25  N.  Y.  595; 

(Ky.),353.    And  where  a  statute  al-  French   v.    Rowe,    15   Iowa»   563; 

lowed  a  person  to  be  arrested  in  a  ]  Coleman  v.  Pearce,  26  Minn.  123; 

civil  action  for  debt  when  he  has  been  Alexander  o.  The    State,   56    Ga. 

guilty  of  a  fraud  in  contracting  the  478;  Royer  ».  Aydelotte,  1  Sup.  Ct. 

debt,  it  was  held,  when  one  partner  (Ohio)  80;  Chester  o.  Dickerson,  54 

obtained    credit   for    the   firm    by  N.  Y.  1 ;  Merchants' Bank  of  Canar 

fraudulent  means,  that  his  copartner  da   ».   Holland,  4  Hun,  420;    Re 

was  notliable  to  arrest.   McKeelyv.  Many,  17  N.  B.  R.  514|.    And  in 

Haynes,  76  N.  C.  122.    The  fraud  equity  the  limitation  in  bar  of  the 

must  of  course  be  perpetrated  in  the  claim  in  such  cases  does  not  begin 

course  of  the  partnership  business,  to  run  until  the  time  of  the  discoT- 

otherwise  the  copartners  are  not  lia-  ery  of  the  fraud.     Blair  ».  Bromley, 

ble.     Plumer  v,  Gregory,  L.  R.  18  5  Hare,  542;  s.  c.  2  Phil.  354.    See 

£q.  621;  Harman  o.  Johnson,  2  £.  Sims  v.  Brutton,   5  Ezch.  802;  1 

&  B.  61 ;  Sims  o.  Brutton,  5  Exch.  £ng.  L.  &  £q.  446]. 
802;  Chilton  v.  Cooke,  87  L.  T.  n.         »  Code    Civil,  art.   1856,   1857; 

8. 607;  Bounce  ».  Parsons,  45  N.  Y.  Poth.  de  Soc.  n.  66,  67,  89,  90,  96, 

180;  Guillou  r.  Peterson,  9  Phila.  98;  Poth.  on  Oblig.  n.  83;  Code  of 

225,  and  cases  mpra\,  Louisiana  (of  1825),  art  1841. 
1  Rapp  V,  Latham,  2  B.  &  Aid.        *  Code  Civil,  art.  1859;  Poth.  de 
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French  law  differs,  as  has  been  already  suggested,  from  the 

Roman  law,  for  the  latter  did  not  ordinarily  clothe  one  part- 

Soc.  n.  90-100;  Poth.  on  Oblig.  n.  nership;  as  if  I  put  that  signature  to 
83,  80.  —  Pothier  (on  Oblig.  n.  83)  the  lease  belonging  to  myself  and 
has  expounded  the  reason  of  this  not  to  the  company.  When  the 
doctrine  exactly  as  it  would  be  stated  partner  does  not  sign  and  Company, 
at  the  common  law.  '*  We  are  also  he  is  deemed  to  have  only  contracted 
deemed  to  contract  by  the  ministry  for  his  own  private  affairs,  and  does 
of  our  partners,  when  they  contract,  not  bind  his  partners,  unless  the 
or  are  regarded  as  contracting,  for  creditor  shows  by  other  proof  that 
the  affairs  of  the  partnership.  For,  he  contracted  in  the  name  of  the 
by  entering  into  the  partnership  partnership,  and  that  the  contract 
with  them,  and  permitting  them  to  actually  related  to  the  partnership 
transact  the  business  of  it,  we  are  affairs."  See  also  Story  on  Ag. 
deemed  to  have  adopted  and  ap-  §  124,  note  (1),  and  Poth.  on  Oblig. 
proved  beforehand  of  aU  the  con-  n.  447,  448;  Poth.  de  Soc.  n.  96. 
tracts  which  they  may  make  for  the  Mr.  Bell,  in  his  learned  Comment- 
affairs  of  the  partnership,  as  if  we  aries  (2  Bell,  Comm.  B.  7,  p.  Oil, 
had  contracted  jointly  with  them,  5th  ed.)  has  made  some  very  appro- 
and  we  have  acceded  beforehand  to  priate  remarks  on  the  state  of  the 
all  the  consequent  obligations.  A  Roman  law.  **  Pai^tnership  is  thus 
partner  is  deemed  to  contract  for  a  contract  involving  important  rela- 
the  affaire  of  the  partnership,  when-  tions  to  the  public,  as  well  as  to  the 
ever  he  adds  to  his  signature  the  contracting  partners.  In  the  in- 
words  and  Company y  although  after-  fancy  of  trade  it  is  little  regarded  or 
wards  the  contract  does  not  turn  to  understood;  and  no  proofs,  perhaps, 
the  benefit  of  tlie  partnership.  For  are  more  decisive  of  the  low  state  of 
instance,  if  he  borrows  a  sum  of  mercantile  intercourse  in  Rome, 
money,  for  which  he  gives  a  note  than  the  very  imperfect  state  of  the 
with  the  words  and  Company  added  Roman  jurisprudence  with  respect 
to  his  signature,  although  he  has  to  partnership.  In  the  simple  view 
employed  the  money  in  his  private  of  partnership  as  a  mere  society,  in 
affairs,  or  lost  it  at  play,  he  is  still  all  that  relates  to  the  shares  of  par- 
deemed  to  have  contracted  for  the  ties  accidentally  associated  as  joint 
affairs  of  the  partnership,  and  con-  proprietors,  or  the  rules  of  contribu- 
sequently  obliges  his  partners  as  tion  and  division  in  the  manage- 
having  borrowed  the  money  jointly  ment  of  a  common  stock  or  concern, 
with  him,  and  as  having  contracted  there  is  no  defect  in  the  Roman  law. 
by  his  ministry.  For  his  partners  But  the  subject  is  never  contemplat- 
must  take  the  consequence  of  having  ed  in  that  more  delicate  and  import- 
entered  into  their  engagement  with  ant  light  which  presents  for  decision 
such  a  person;  but  those  who  con-  the  interests  and  dealings  of  the 
tract  with  him  ought  not  to  be  de-  company  with  third  parties,  and  the 
ceived  and  suffer  by  his  want  of  powers  of  partners  to  pledge  the 
fidelity.  The  signature  and  Com-  stock  and  credit  of  the  society  with 
pany  does  not,  however,  oblige  my  the  individual  responsibility  of  the 
partners,  if  it  appears  by  the  very  partners.  In  modern  times,  the  ef- 
nature  of  the  contract  that  it  does  fects  of  this  contract,  in  its  relations 
not  concern  the  affairs  of  the  part-  to  third  parties,  are  by  far  the  most 
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ner,  any  more  than  any  other  agent,  with  the  power  of  gen- 
erally administering  the  affairs  of  the  partnership,  unless  it 
was  especially  delegated  and  confided  to  him.  Under  other 
circumstances,  each  one  could  act  only  for  his  own  share,  and 
so  bind  himself  J  ^'Nemo  ex  sociis  plus  parte  sua  potest 
alienare,  etsi  totorum  bonorum  socii  sint.^  Item  magistri 
societatum  pactum  et  prodesse  et  obesse  constat.^  Si  socius 
propriam  pecuniam  mutuam  dedit,  omnimodo  creditam  [pecu- 
niam]  facit,  licet  ceteri  dissenserint.  Quod  si  communem 
[pecuniam]  numeravit,  non  alias  creditam  efficit,  nisi  ceteri 
quoque  consentiant;  quia  suaa  partis  tantum  alienationem 
habuit."  *  This  delegation  of  the  administration  of  the  part- 
nership, or  assent  to  any  contract  made  by  one  partner,  need 
not,  under  the  Roman  law,  be  express,  but  might  be  implied 
from  circumstances.  But  it  has  been  a  matter  of  no  small 
discussion  among  the  civilians,  what  circumstances  were  suffi- 
cient for  such  a  purpose.'^ 

important.  The  question  in  this  are  proverbially  dangerous ,  seldom 
view  is,  not  what  share  or  profit,  or  useful)  are  to  be  received  wiih  peca- 
what  proportion  of  loss,  upon  a  com-  liar  caution,  if  borrowed  or  derived 
mon  stock,  each  partner  i»  to  gain  or  from  the  writings  of  the  civilians; 
to  suffer;  but  what  are  the  rights  of  who  neglect  almost  entirely  the  im- 
those  who  deal  with  the  company,  plied  power  and  unlimited  mandate 
in  claiming  preferably  on  its  com-  of  the  partners  to  bind  the  rest.  Even 
mon  stock,  and  what  responsibility  in  the  writings  of  some  modem  law- 
is  undertaken  by  the  several  partners  yers,  this  limited  character  appears 
for  contracts  bona  Jide  entered  into  in  their  definitions  of  partnership, 
by  third  parties?  In  this  inquiry,  while  their  doctrine  extends  to  con- 
be  the  reciprocal  rights  and  liabilities  sequences  which  are  not  presented 
of  the  partners  what  they  may  in  prominently  in  the  description." 
respect  to  eacH  other,  they  each,  in  See  post,  last  note  of  this  section, 
their  relation  to  the  public,  hold  an  ^  Poth.  Pand.  17,  2,  n.  26-20; 
authority  which  no  force  of  private  Domat,  1,  8,  4,  art.  16;  D.  17,  2, 
stipulation  can  alter  or  restrain ;  and  68;  Story  on  Ag.  §  124,  note  (1); 
by.  means  of  Which,  in  the  face  of  Id.  §§  425-427;  ante,  §  102. 
the  most  express  injunctions  or  pro-  *  D.  17,  2,  68;  Poth.  Pand.  17, 
hibitions  of  their  contract,  the  sev-  2,  n.  26,  27. 

eral  partners,  or  even  those,  perhaps,  *  D.  2, 14, 14;  Poth.  Pand.  2, 14, 
who  may  long  have  left  the  partner-  n.  46;  Domat,  1,  8, 4,  art.  16;  Poth. 
ship,  may,  by  the  act  of  any  one  de  Soc.  n.  89, 
of  the  number,  be  made  responsible  ^  D.  12,  1,  16;  Poth.  Pand.  12, 
to  third  parties  to  the  whole  extent  1,  n.  12;  Domat,  1,  8,  4,  art.  16. 
of  their  private  fortune.  It  is  in  *  Story  on  Ag.  §  124,  n.  (1); 
this  view  chiefly,  that  definitions  of  Poth.  de  Soc.  n.  96.  —  In  these  re- 
partnership  (which,  like  all  others,  spects  the  Roman  law  seems  to  have 
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§  110.   Ltmitatians  on  a  Partner^s  Power.   The  limitations 
at  the  common  law,  upon  this  authority  of  each  partner  to 

followed  out  its  own  doctrines  re-  out  remedy;  since,  by  a  cession  of 
specting  the  rights,  duties,  and  ob-  the  right  of  action  from  the  institor, 
ligations  of  principals  and  agents,  he  might,  in  some  cases,  maintain 
The  following  statement  of  the  gen-  a  suit  founded  thereon  against  the 
eral  provisions  of  that  law  on  this  other  party.  *^  Sed  non  idem  facit 
subject  may  not  be  unacceptable,  circa  eum,  qui  iustitorem  praeposuit, 
By  the  Roman  law,  as  it  originally  nt  experiri  possit:  sed,  si  quidem 
stood,  the  principal  could  not  or-  servum  proprium  institorem  habuit, 
dinarily  sue  or  be  sued  on  the  con-  potest  esse  securus,  acquisitis  sibi 
tract  made  through  the  instrumental-  actionibus;  si  autem  vel  alienum 
ity  of  his  agent;  but  the  latter  was  serrum,  veletiam  hominem  liberum, 
generally  treated  as  the  proper  and  actione  deficietnr.  Ipsum  tamen  in- 
sole contracting  party.  This  was  sti  torem,  vel  dominum  ejus  con  yen  ire 
sabsequently  altered  by  the  edicts  of  poterit,  vel  mandati,  vel  negotio- 
the  Praetor,  so  far  as  it  respected  the  rum  gestorum. "  It  is  added :  ^*  Mar- 
rights  of  third  persons  to  institute  cellus  autem  ait,  debere  dari  ac- 
suits  against  the  principal,  in  cases  tionem  ei,  qui  institorem  prseposuit, 
falling  within  the  reach  of  the  ex-  in  eos,  qui  cum  eo  contraxerint. " 
ercitorial  and  institorial  actions.  And  Gains  held  that  the  principal 
But  the  exercitorial  action  did  not  might  maintain  the  suit,  if  he  could 
lie  in  favor  of  the  owner  or  em-  not  otherwise  vindicate  his  right; 
ployer  (exercitor)  against  the  other  **  £o  nomine,  quo  institor  contraxit, 
contracting  party.  He  was  not,  how-  si  modo  aliter  rem  suam  servare  non 
ever,  without  a  remedy;  for,  if  there  potest."  In  special  cases, also,  where 
was  a  contract  of  hire  with  the  mas-  the  contract,  made  through  an  agent, 
ter,  the  owner  or  employer  might  was  declared  to  be  directly  obliga- 
recover  the  hire  in  a  direct  action  tory  between  the  principal  and  the 
ex  locato ;  if  it  was  a  gratuitous  other  contracting  party  (as,  for  ex- 
oontract,  he  might  maintain  an  ac-  ample,  in  case  of  a  sale),  the.prin- 
tion  ex  mandaio.  So  the  Digest  has  cipal  might  maintain  a  direct  action 
declared.  **  Sed  ex  contrario,  exer-  thereon.  Thus,  the  Digest  puts  it: 
centi  navem  adversus  eos,  qui  cum  *^  Si  procurator  vendiderit,  et  cav- 
magistro  contraxerunt,  actio  non  erit  emptori;  quseritur,  an  domino, 
pollicetur,  quia  non  eodem  auxilio  vel  adversus  dominura  actio  dari  de- 
indigebat;  sed  aut  ex  locato  cum  beat?  Et  Papinianus  (Lib.  3,  Re- 
magistro,  si  mercede  operam  ei  ex-  sponsorura)  putat,  cum  domino  ex 
hibit ;  aut  si  gratuitam,  mandati  empto  agi  posse  utili  actione,  ad 
agere  potest. "  The  institorial  action  exemplum  institorise  actionis  si 
was,  also,  in  its  terms  apparently  raodo  rem  vendendam  mandavit; 
limited  to  suits  against  the  princi-  ergo  et  per  contrarium,  dicendum 
pal.  **  ^quum  Frsetori  visum  est,  est,  utilem  ex  empto  actionem  dom- 
sicut  commoda  sentimus  ex  actu  in-  ino  competere."  But,  except  in 
stitorum,  ita  etiam  obligari  nos  ex  these  and  a  few  other  cases,  the 
oontractibus  ipsorum  et  conveniri."  general  rule  seems  to  have  prevailed 
But  no  like  action  lay  against  the  in  the  Roman  law,  that  reciprocal 
other  contracting  party  by  the  prin-  actions  lay  in  cases  of  agency  only 
cipal.     However,  he  was  not  with-  between  the  direct  and  immediate 
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bind  the  partnership,  may  be  readily  deduced  from  what  has 
been  already  stated.  The  authority  can  be  exercised  only  in 
cases  falling  within  the  ordinary  business  and  transactions  of 

parties  thereto.  The  modem  na-  ministry  of  a  tutor,  curator,  agent, 
tions  of  continental  Europe  seem,  &c.,  in  their  quality  as  such.  We 
with  great  wisdom,  to  have  adopted  are  also  deemed  to  contract  by  the 
the  general  doctrine  of  allowing  re-  ministry  of  another,  though  he  con- 
ciprocal  actions  between  the  prin-  tracts  himself  in  his  own  name, 
cipal  and  the  other  contracting  par-  when  he  contracts  in  relation  to  the 
ties  where  it  is  not  excluded  by  affairs  which  we  have  committed  to 
the  nature,  or  express  terms  of  the  his  management;  for  we  are  sup- 
contract.  The  rights  of  principals  posed  to  have  adopted  and  approved, 
against  third  persons,  arising  from  beforehand,  of  all  the  contracts 
the  acts  and  contracts  of  their  agents,  which  he  may  make  respecting  the 
may  be  further  illustrated  by  the  affairs  committed  to  him,  as  if  we 
consideration  of  payments  made  to  had  contracted  ourselves,  and  are 
or  by  the  latter.  And,  first,  in  re-  held  to  have  acceded  to  all  the  obli- 
lation  to  payments  made  to  agents,  gations  resulting  therefrom.  Upon 
Such  payments  are  good,  and  obli-  thb  principle  is  founded  the  actio 
gatory  upon  the  principal  in  all  exercitorial  which  those  who  have 
cases  where  the  agent  is  authorized  contracted  with  the  master  of  a  ship 
to  receive  payment,  either  by  ex-  for  matters  relative  to  the  conduct 
press  authority,  or  by  that  resulting  of  such  ship  have  against  the  pro- 
from  the  usage  of  trade,  or  from  prietor,  who  has  appointed  the  mas- 
the  particular  dealings  between  the  ter.  Upon  the  same  principle  is 
parties.  In  such  cases  the  maxim  founded  the  actio  institoria,  which 
of  the  Roman  law  is  justly  applied;  those  who  have  contracted  with  the 
*'Quod  jussu  alterius  solvitur,  pro  manager  of  a  commercial  concern, 
eo  est,  quasi  ipsi  solutum  esset"  or  a  manufactory,  have  against  the 
But  the  principal  may  intercept  employer  (le  commettant),  and  the 
such  payment  by  giving  notice  to  actio  utiiis  inttUoriaj  which  relates 
the  debtor  not  to  pay  to  the  agent,  to  contracts  made  with  a  manager 
before  the  money  is  paid;  and  in  of  any  other  kind.  Observe,  there 
such  a  case,  if  the  agent  has  no  su-  is  a  difference  between  these  man- 
perior  right  from  a  lien  or  other-  agers  and  tutors,  curators,  syndics, 
wise,  any  subsequent  payment  made  &c.  When  these  managers  contract, 
to  the  agent  will  be  invalid,  and  they  contract  themselves,  and  enter 
the  principal  may  recover  the  money  into  a  personal  obligation.  Their 
from  the  debtor.  Story  on  Ag.  employers  are  only  regarded  as  ac* 
§§  425-429 ;  Id.  S§  163, 261, 271.  See,  oessory  to  their  contracts,  and  to  the 
also,  on  this  subject,  Poth.  on  Oblig.  obligations  resulting  from  them  ; 
n.  64-84,  and  especially  n.  82,  83,  whereas  the  others  do  not  contract 
447,  448.  Pothier  (n.  82)  says:  themselves,  but  only  afford  their 
'*  We  contract  through  the  ministry  ministry  in  contracting,  and  there- 
of another,  not  only  when  a  person  fore  do  not  oblige  themselves,  but 
merely  lends  us  his  ministry  by  con-  only  those  who  contract  by  their 
tracting  in  our  name  and  not  in  his  ministry."  See  ante,  first  note  oi 
own,  as  when  we  contract  by  the  this  section. 
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the  fii-m,  where  the  other  party  has  no  knowledge  or  notice 
that  the  partner  is  acting  in  violation  of  his  duties  and  obli- 
gations to  the  firm,  or  for  purposes  disapproved  of  by  the 
firm,  or  in  fraud  of  the  rights  thereof.^ 

§  111.  Power 9  confined  within  the  Scope  of  the  Ordinary  Btmit 
nesB  of  the  Partnership,  in  the  first  place,  the  authority,  to  be 
valid,  must  be  exercised  in  cases  within  the  scope  of  the  ordi- 
nary business  and  transactions  of  the  firm.^  Thus,  for  exam- 
ple, in  cases  of  factorage,  it  is  a  common,  although  not  an 
invariable  usage,  to  guarantee  the  solvency  of  the  purchasei-s 
on  sales  made  by  the  factor,  and  to  receive  therefor  a  com- 
mission del  credere  ;  and  this  would  be  deemed  an  authority 
within  the  scope  of  a  partnership  formed  for  factorage  pur- 
poses, although  it  could  not  be  shown  that  the  partners  had 
stipulated  for  that  power  in  their  articles  of  partnership,  or 
even  if  they  had  excluded  it  by  such  articles,  if  it  was  un- 
known to  the  principal,  for  whom  they  were  dealing.*  So 
it  is  the  common  course  of  business  for  persons  engaged  in 
the  purchase  and  sale  of  horses,  to  give  a  warranty  on  sales 
made  by  them ;  and  therefore  a  warranty,  made  in  the  course 
of  such  business  by  one  partner,  would  bind  the  partnership, 
notwithstanding  the  articles  prohibited  such  wan*anty,  if  the 
purchaser  were  unacquainted  therewith.*  On  the  other  hand, 
where  it  is  not  the  common  course  of  the  business  in  which 
a  partnership  is  engaged,  to  give  letters  of  guaranty  or  of 
credit,  if  one  partner  should  give  such  a  letter  of  guaranty  or 
credit,  it  would  not  be  binding  on  the  firm,  although  given  in 
the  name  thereof.^ 

>  Coll.  on  P.  B.  8,  c.  1,  pp.  259'  East,  53;  Ex  parte  Nolte,  2  Glyn  & 

2S2,  2ded. ;  Story  on  Ag.  §  125;  Ex  J.  295. 

parte  Agace,  2  Cox,  312;  Wats,  on         *  Coll.  on  P.  B.  3,  c.  1,  §  260; 

r.  c.  4,  p.  180,  2d  ed.;  Farrar  v.  Sandilands  v.  Marsh,  2  B.  &  Aid. 

Hutchinson,  9  Ad.  &  E.  641.  673,  679,  per  Abbott,  C.  J. 

*  Wats,  on  P.  c.  4,  pp.  180, 194,  »  Coll.  on  P.  B.  3,  c.  1,  §  3,  pp. 
2d  ed.;  Sandilands  v.  Marsh,  2  B.  279,  280;  Hope  v.  Cust,  1  East,  53; 
&  Aid.  673,  679.  [See  post,  §§  126,  Duncan  v.  Lowndes,  3  Camp.  478; 
127];  {Hall  v.  West,  Lind.  on  P.  4th  [Hasleham  v.  Young,  5  Q.  B.  833. 
ed.  343}.  And  although  such  guaranty  might 

*  See  Sandilands  v.  Marsh,  2  B.  be  convenient  and  reasonable  for  ac- 
&  Aid.  673;  Coll.  on  P.  B.  3,  c.  1,  complishing  the  objects  of  the  part- 
f  3,  pp.  279*281;  Hope  o.  Cust,  1  nership,  it  would  not  be  binding 
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§  112.  Same  Subject,  For  the  like  reason,  if  one  partner 
should  in  the  name  of  the  firm  make  purchases  of  goods,  not 
connected  with  the  known  business  of  the  firm,  such  purchases 
would  not  bind  the  partnership.  Thus,  for  example,  if  a  part- 
nership is  engaged  in  the  mere  business  of  selling  dry  goods  by 
wholesale  or  retail,  unconnected  with  navigation,  a  purchase 
of  a  ship  by  one  partner,  in  the  name  of  the  firm,  would  not 
be  binding  on  the  other  partners,  unless  they  should  assent 
thereto.  So  if  persons  are  engaged  in  the  mere  business  of 
tallow  chandlers,  as  partners,  a  purchase  of  a  cargo  of  flour, 
or  of  pepper,  or  of  coffee,  or  of  other  things  by  one  partner, 
wholly  beside  the  business  of  the  firm,  would  not  bind  the 
other  partners.  But  if  the  articles  were  such  as  might  be 
applied  or  called  for  in  the  ordinary  course  of  their  business, 
the  purchase  of  such  articles  would  bind  the  firm,  even 
though  they  were  unnecessary  at  the  time,  or  were  bought 
contrary  to  the  private  stipulations  between  the  partners,  or 
were  not  designed  to  be  used  in  the  partnership  at  all,  if  the 
vendor  were  not  acquainted  with  the  facts. 

§  113.  Definition  of  this  Scope.  The  real  difficulty  in  many 
cases  of  this  sort  is  to  ascertain  what  contracts,  engagements, 
and  acts  are  properly  to  be  deemed  within  the  scope  of  the 
particular  partnership,  trade,  or  business,  for  these  are  not 
exactly  the  same  in  all  sorts  of  trade  or  business.^     On  the 

upon  the  other  partners  without  their  22  Md.  200 ;  Freeman  v.  Carpenter, 

recognition  or  adoption,  unless  it  was  17  Wis.   126];    (Graves  v.  Kellen- 

reasonably  necessary  for  the  business  berger,  51  Ind.  66;  Jackson  i;.  Todd, 

of  the  partnership.      Brettel  ©.  Wil-  66  Ind.  406;  Smith  r.  Collins,  115 

liams,  4  Exch.    623.      Overruling  Mass.   388  ;  Waring  v.   Grady,  49 

whatever  is  contrary  in  Ex  parte  Ala.  465;  McCrary  v.  Slaughter,  58 

Gardom,   15  Ves.   286.      See  post,  Ala.  230;  Van  Brunt  v.  Mather,  48 

§  127].  Iowa,  503^  Webster  v.  Rackett,  7 

1  [Some  of  the  later  cases  in  which  Hun,  229;  Toof  v,  Duncan,  45  Miss, 

questions  as  to  the  scope  of  a  part-  48;  Judge  r.Braswell,  13  Bush  (Ky.), 

nership    business    have  arisen  are  67;    Guillou   v,  Peterson,  9  Phila. 

London,    &c.    Society    v.    Hagers-  225.    See  also  1  Am.  Lead.  Cas.  5th 

town,  &c.  Bank,  36  Penn.  St.  498;  ed.  *407,  *442,  507,  554;  Mills  v. 

Thompson  t7.  Franks,  37  Penn.  St.  Bunce,  29  Mich.  364;  Cooper  v.  Fri- 

327;    Livingston  v,  Pittsburgh  R.  erson,  48  Miss.  300 ;  Pierce  v.  Jar- 

R.  Co.,  2  Grant's  Cas.  219;  Malt-  nagin,   57   Miss.    107  ;   Durant  v. 

by  w.  N.    W.  Va.   R.   R.   Co.,  16  Rogers,   87   111.  508;    Cameron   v, 

Md.  422;  Cadwallader  v.  Kroesen,  Blackman,  89  Mich.  108;  Quincey 
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contrary,  in  many  cases,  rights,  powers,  and  authorities  over 
the  partnership  property  and  partnership  concerns  exist  either 
by  usage,  or  by  general  understanding,  or  by  natural  implica- 
tion, which  are  wholly  unknown  in  othera.  To  answer  the 
inquiry,  then,  satisfactorily,  it  is  not  enough  to  show  that,  in 
other  trades  or  other  business,  certain  rights,  powers,  and 
authorities  are  incident  thereto,  and  may  be  lawfully  exer- 
cised by  each  of  the  partners ;  but  we  must  see  that  they  ap- 
propriately belong  to,  or  are,  by  usage  or  otherwise,  implied 
or  incidental  to  the  particular  trade  or  business  in  which  the 
partnership  is  engaged.^ 

§  114.  A  Partner  cannot  submit  to  Arbitration  Matters 
concerning  the  Partnership  Business.  Having  enumerated 
some  of  the  general  powers  and  authorities  which  ordina- 
rily belong  to  partnerships,  and  the  general  limitations 
thereof,  a  subject  which  will  more  fully  occur  hereafter  in 
other  connections,  it  may  be  proper  here  to  state,  in  further 
illustration  of  the  foregoing  remarks,  what  powers  and  au- 
thorities are  not  ordinarily  deemed  to  be  within  the  scope  of 
partnerships,  and  which  therefore  require  some  special  dele- 
gation or  solemn  instrument  to  confer  them.  And,  in  the 
first  place,  it  may  be  laid  down  as  a  generally  recognized 
principle,  that  one  partner  has  no  power  or  authority  to  sub- 
mit or  refer  to  arbitration  any  matters  whatsoever,  concern- 
ing or  arising  out  of  the  partnership  business.^    The  reason 

V.  White,  63  N.  Y.  870;  Bass  v.  Chippendale,  4  De  G.  M.  &  G.  19. 
Messick,  30  La.  Ann.  373;  Shaw  See  also  Hawken  o.  Bourne,  8  M. 
17.  Gregory,  105  Mass.  96.  As  to  &  W.  703;  Tredwen  r.  Bourne,  6 
the  ratification  by  one  partner  of  the  M.  &  W.  461.} 
acts  of  the  other  outside  the  scope  ^  Com.  Dig.  Arbitrament,  D.  2  ; 
of  the  business,  see  Porter  r.  Curry,  2  Bell,  Comm.  B.  7,  p.  618,  5th  ed. ; 
50111.319;  Succession  of  Arick,  22  Stead  v.  Salt,  3  Bing.  101;  Ham- 
La.  Ann.  501;  Bloom  v.  Stem,  23  bidge  v.  De  la  Croupe,  3  C.  B.  742; 
La.  Ann.  747;  Tutt  v.  Cloney,  62  Adams  v.  Bankart,  1  Cr.  M.  &  R. 
Mo.  116|.  681 ;  Karthaus  v.  Ferrer,  1  Pet.  222, 
^  Dickinson  v.  Valpy,  10  B.  &  C.  228;  Strangford  v.  Green,  2  Mod. 
128.  I  It  is  thought  in  Lind.  on  P.  228;  Buchanan  o.  Curry,  19  Johns. 
4th  ed.  238-240,  that  such  powers  137;  [Hatton  t;.  Boyle,  3  H.  &  N. 
must  be  necessary  iu  order  that  the  500;  Buchoz  v,  Grandjean,  1  Mich, 
firm  may  be  bound ;  and  see  Brettel  367;  Harrington  v.  Higham,  13 
V. Williams,  4  £xch.  623;  Hawtayne  Barb.  660;  Abbott  v.  Dexter,  6 
0.  Bourne,  7  M.  &  W.  595;  Ex  parte  Cush.  108;  Armstrong  v,  Bobiuson, 
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assigned  is,  that  it  is  not  within  the  scope  of  the  ordinary 
business  or  of  the  powers  or  authorities  necessary  or  proper 
to  carry  on  the  business  of  the  partnership.^  Another  reason 
is,  that  the  award  may  call  upon  the  partners  to  do  acts  which 

they  might  not  otherwise  be  compellable  to  perform.^    But 

5  Gill  &  J.  412;  Wood  v.  Shepherd,  Sherman,  10  Iowa,  535;  North  v. 
2P.&H.442;  |1  Am.  Lead.Cas.  5th  Mudge,  Id  Iowa,  496;  {Soper  v. 
ed.  *452;  Backus  v.  Coyne,  85  Mich.  Fry,  37  Mich.  236;  Rhodes  v.  Am- 
5;  Martin  o.  Thrasher,  40  Vt.  4601.  »nki  3S  Md.  345;  Kneib  v.  Graves, 
See  also  Wesson  o.  Newton,  10  Gush.  72  Penn.  St.  104;  Ross  v.  Howell, 
114;  Horton  v.  Wilde,  8  Gray,  425;  84  Penn.  St.  129;  Grant  v,  Hyatt, 
McQuewans  v,  Hamlin,  35  Penn.  22  La.  Ann.  411  ;  Richardson  v. 
St.  517];  {Thomas  v.  Atherton,  10  Fuller,  2  Oregon,  179.  See  1  Am. 
Ch.  D.  185;  Forrer  v.  Coffman,  23  T^ead.  Gas.  5th  ed.  *452.  Bnt  see 
Gratt.  871 ;  Newlon  v.  Heaton,  42  Wilmot  v.  Steamer  Ouachita  Belle, 
Iowa,  593;  Anderson  v,  Aruette,  27  82  La.  Ann.  607};  Edwai'ds  o.  Pitzer, 
La.  Ann.  237};  3  Kent,  49;  Ersk.  12  Iowa,  607;  Elliott  v.  Holbrook, 
Inst.  B.  3,  tit.  3,  §  23. —  In  Penn-  83  Ala.  659.  {In  a  suit  against 
sylvania  and  Kentucky  a  different  the  partnership,  the  serrice  of  a 
doctrine  is  established,  —  that  one  writ  on  one  partner  before  dissolu- 
partner  may  by  an  unsealed  instru-  tion  will  not  authorize  a  judgment 
ment  refer  any  partnership  matter  against  his  copartners.  Mitchell  v. 
to  arbitration,  which  will  bind  the  Green wald,  43  Miss.  167;  Shapard 
partnership.  Taylor  v.  Coryell,  12  r.  Lightfoot,  56  Ala.  508;  Dresser 
S.  &  R.  243;  {Gay  f;.  Waltman,  89  v.  Wood,  15  Kan.  344,  and  a  fortiori 
Penn.  St  453) ;  Southard  v.  Steele,  the  rule  is  the  same  as  to  such  service 
3  Monr.  435.  [So  in  Illinois.  Hal-  after  dissolution.  Fayer  v,  Briggs, 
lack  V.  March,  25  111.  48.]  See  18  Ala.  478;  Newlon  v.  Heaton,  42 
Cotton  V.  Evans,  1  Dev.  &  Bat.  Iowa,  593;  Harford  v.  Street,  46 
Eq.  284;  per  Lord  Abinger  in  Cle-  Iowa,  594;  Anderson  v.  Amette,  27 
worth  9.  Pickford,  7  M.  &  W.  814,  La.  Ann.  237.  But  service  upon  one 
821.  partner  before  dissolution  is  service 
^  Ibid.  upon  all  in  a  suit  against  the  part- 
^  Gow  on  P.  c.  2,  §  2,  p.  66;  nership,  at  least  in  respect  to  the 
Adams  v.  Bankart,  1  Or.  M.  &  R.  joint  property.  Bowin  v.  Suther- 
681.  [It  has  been  decided  that  one  lin,  44  Ala.  278.  See  also  Newlon 
partner  has  no  implied  authority  to  v.  Heaton,  42  Iowa,  593.  But  see 
consent  to  an  order  for  judgment  in  Smith  v.  Smith,  11  Ir.  Com.  Law, 
an  action  against  himself  and  his  535,  contra^  under  the  rules  in  Ire- 
copartner.  Hambidge  o.  De  la  land  relating  to  the  serving  of  part- 
Croupe,  3  C.  B.  742;  Binney  v.  Le  ners  in  the  name  of  the  firm.}  An 
Gal,  19  Barb.  592;  Morgan  o.  Rich-  acknowledgment  of  service  of  a  writ 
ardson,  16  Mo.  409.  [See  Rath-  written  by  one  partner  in  presence 
bone  V.  Drakeford,  4  Moo.  &  P.  57;  of  the  other,  and  with  his  consent, 
Brutton  v.  Burtoo,  1  Chitty,  707.  binds  the  firm.  Freeman  v.  Car- 
Among  the  later  American  cases  on  hart,  17  Ga.  348;  {Lind.  on  P.  4th 
this  point  are  Shedd  v.  Bank  of  Brat-  ed.  474}.  An  appearance  in  a  suit 
tleboio*,  82  Vt.    709;   Christy   v.  entered  by  an  attorney,  employed 
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the  soundest  reason  seems  to  be  that,  as  it  takes  away  the 
subject-matter  from  the  ordinary  cognizance  of  the  estab- 
lished courts  of  justice,  which  have  the  best  means  to  in- 
vestigate the  merits  of  the  case  by  proper  legal  proofs  and 
testimony,  and  the  means  of  arbitrators  to  accomplish  the 
same  purposes  are  very  narrow,  and  often  wholly  inadequate, 
it  ought  not  to  be  presumed  that  the  partners  mean  to  waive 
their  ordinary  legal  rights  and  remedies,  unless  there  be  some 
special  delegation  of  authority  to  that  effect,  either  formal  or 
informal.^ 

by  one  of  the  partners,  will  be  bind-  purpose  of  carrying  on  the  partner- 
ing and  conclusive  upon  the  other  ship  business  or  any  portion  of  it. 
partners.  Bennett  v.  Stickney,  17  Clements  v.  Norris,  8  Ch.  D.  129; 
Yt.  531.  But  such  appearance  by  8.  c.  47  L.  J.  x.  s.  Ch«  546.  See 
an  attorney  employed  by  one  part-  Sharp  v,  Milligan,  22  Beav.  606.  | 
ner  has  been  construed  to  be  only  ^  See  Adams  v,  Bankart,  1  Cr. 
an  appearance  for  the  partners,  as  M.  &  R.  681;  Bruen  v.  Marquand, 
partners^  and  for  the  purpose  of  de-  17  Johns.  58;  d  Kent,  44;  [Boyn- 
f ending  the  action  against  the  firm,  ton  v,  Boynton,  10  Vt.  107].  — 
and  not  as  an  appearance  for  the  Mr.  Gow,  in  the  Supplement  to  his 
partners,  individually  and  severally;  Treatise  on  Partnership,  London, 
and  such  an  appearance  will  not  1841,  c.  2,  §  2,  p.  17,  says:  '*  In  the 
bind  one  partner  individually,  who  case  of  Boyd  v,  Emmerson,  2  Ad.  & 
is  without  the  jurisdiction,  was  not  E.  184,  one  question  was  whether  a 
served  with  process,  and  did  not  au-  partner  could  bind  his  copartners  by 
thorize  the  appearance,  so  as  to  reu-  a  parol  submission  to  arbitration, 
der  the  judgment  everywhere  con-  But  the  case  being  disposed  of  on 
elusive  against  him.  Phelps  o,  other  points,  it  became  uunecessar}' 
Brewer,  9  Cush.  390.]  j  See  also  to  decide  that  question.  However, 
Hall  17.  Lanning,  91  U.  S.  160;  Sir  F.  Pollock,  who  had  to  maintain 
Bowler  o.  Huston,  30  Gratt.  266.  the  affirmative,  in  the  course  of  his 
But  see  Mitchell  v,  Greenwald,  43  argument  observed  that  the  point 
Miss.  167,  though  in  this  case  it  did  might  be  considered  as  res  Integra^ 
not  appear  who  the  other  partners  and  admitted  that  *  one  partner  can- 
were.  It  is  not  in  the  power  of  one  not  bind  another  in  a  matter  of  ar- 
partner  to  bind  his  copartner  by  a  bitration,  where  the  submission  is 
contract  not  to  go  into  the  same  busi-  by  deed ;  because,  in  general,  he 
ness.  Moreau  v.  Edwards,  2  Tenn.  cannot  bind  his  partner  by  any 
Ch.  347.  Nor  can  he  bind  his  co-  deed.'  Harrison  o.  Jackson,  7  T.  R. 
partner  by  an  illegal  contract.  Dil-  207.  But  it  does  not  follow  that 
Ion  0.  McRae,  40  Ga.  107.  One  one  of  several  persons,  who  are  gen- 
partner  has  no  implied  authority,  on  end  partners,  cannot  in  any  way  bind 
the  expiration  of  a  lease  of  the  prem-  the  rest  by  a  submission  to  arbitra- 
ises  where  the  partnership  business  tion,  upon  a  specific  matter  of  part- 
is carried  on,  to  take  a  renewed  nership  right.  One  partner  may 
lease  of  the  same  premises,  or  a  bring  or  settle  an  action  on  behalf 
lease  of  any  other  premises  for  the  of  the  rest.    Funiival  v,  Weston,  7 
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§  115.  Though  he  may  compromise  or  release  a  Debt,  It 
may  not  perhaps  seem  very  easy  to  see,  since  one  partner 
alone  may  release,  or  even  compound  or  compromise,  a  part- 
nership debt,^  in  what  essential  respect  the  latter  power  dif- 
fers from  that  which  respects  a  submission  to  arbitration.  A 
release  by  one  partner  certainly  binds  all  the  partners,  as 
indeed  a  receipt  for  the  debt  would,  because,  as  a  debtor  may 
lawfully  pay  his  debt  to  one  of  them,  he  ought  also  to  be  able 
to  obtain  a  dischai'ge  upon  due  payment.^    There  is  another 


J.  B.  Moore,  356 ;  Harwood  v,  Ed-  mode  of  settling  a  dispnte  upon  a 

wards,  Gow  on  P.  65,  note  (g),  3d  partnership  concern  as  was  adopted 

ed.     Why  may  he  not  enter  into  an  here.     Suppose    the    question  had 

agreement  to  refer  the  subject-mat-  been  a  practical  one,  as  to  some- 

ter?    And  if  so,  why  may  not  one  thing  to  be  done  in  the  course  of 

agree,  on  behalf  of  the  rest,  to  be  business,  might  not  a  partner  have 

governed  by   an  opinion  in  which  agreed  to  take  the  judgment  of  an 

both  they  and  the  opposite  party  may  experienced  person,   as  a    custom- 

conftde?    In   Strangford  v.  Green,  house  officer,  a  dock-master,  or  an 

2  Mod.  228,  the  submission  appears  eminent  merchant?  And  if  so,  why 

to  have  been  by  arbitration  bond,  not  the  opinion  of  counsel  in  the 

and  therefore  the  partner  could  not  present  case?     To    hold  that  the 

be  bound.    In  SteEtd  v.  Salt,  3  Bing.  opinion  could  not  be  so  taken  would 

101,  the  parties  were  not  partners  throw  great  impediments  in  the  way 

generally,  but  only  in  the  dealings  of  a  very  common,  useful,  and  eco- 

to  which  the  award  related ;    the  nomical  mode  of  settling  such  dis- 

matter  was  twice  referred.     In  the  putes.**     See  po5^  §  122,  note, 

first  instance  four  partners  signed  ^  See  Gow  on  P.  c.  2,  §2,  p.  61,  3d 

the  agreement    of    reference ;    the  ed.,  and    Ellison  v.   Dezell,  there 

arbitration  went  off,   and  the  new  cited  ^  Metcalfe  v.  Rycroft,  6  M.  & 

agreement  was  signed  by  three  only.  S.  75;  Coll.  on  P.  B.  3,  c.  2,  §  1,  pp. 

In  the  absence  of  any  explanation,  311,  312,  2d  ed.;  [Hambidge  v,  De 

it  was  reasonable  to  suppose  that,  la  Croude,  3  C.  B.  742;  Wallace  i?. 

if  both  agreements  were  signed  by  Kelsall,  7  M.  &  W.  264;  |Lind.  on 

the  authority  of  all  the  partners,  the  P.  4th  ed.  277;  Dyer  ».  Sutherland; 

second  would  have  been  executed  75  111.583}.     See  Nottidge ».  Prich- 

by     the    same    number     as     the  ard,  2  CI.  &  Fin.  379.     Payment  to 

first.      The  passage  cited  in  that  one  partner  is  a  defence  to  an  action 

case,  from  Com.  Dig.  Arbitrament^  at  law  by  the  firm,  though  the  other 

D.  2,  from  which  it  was  implied  partner  has  given  notice  to  the  debt- 

that  a  partner  cannot  bind  his  co-  or  not  to  pay  to  such  partner.    Noyes 

partner,  probably  refers  to  submis-  v.    New  Haven,   New  London,   & 

sions  by  deed.     There  is  no  ground  Stonington  R.  R.  Co.,  30  Conn.  1]. 

in  reason  for  saying   that,  in  the  *  Stead  u.  Salt,  3  Bing.  101;  Coll. 

case  of  a  general  partnership  in  a  on  P.  B.  3,  c.  2,  §  1,  pp.  313,  314; 

banking  firm,  one  partner  cannot  Id.  B.  3,  c.  4,  §  2,  pp.  452,  453;  Id. 

submit,  on  behalf  of  all,  to  such  a  B.  3,  c.  5,  §  5,  p.   485,  2d  ed. : 
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technical  reason,  applicable  to  such  a  case,  which  is  that  the 
release  certainly  operates  as  against  the  partner  himself ;  and 
if  so,  since  no  suit  could  be  brought  for  the  debt  without 
uniting  him  as  plaintiff,  the  release  of  one  plaintiff  would 
necessarily  bar  the  action  as  to  the  others.^  The  compromise 
of  a  debt  by  taking  less  than  its  nominal  amount  seems  to  be 
an  incident  to  the  collection  of  the  debt,  and  may  fairly, 
therefore,  be  deemed  within  the  discretion  confided  to  each 
partner,  and  indeed  in  practice  it  is  so  ordinarily  treated. 
These  cases,  therefore,  seem  clearly  distinguishable  from  that 
of  a  submission  to  arbitration,  since  they  steer  wide  of  the 
objections  which  have  been  already  mentioned  as  applicable 
to  the  latter. 

§  116.  Boman  and  Foreign  Law.  The  Roman  law  coin- 
cides in  many  respects  with  ours  on  this  subject.  It  admits  a 
release  or  discharge  by  one  joint  creditor  to  the  debtor,  or  a 
release  or  discharge  to  one  joint  debtor  by  the  creditor,  to  be 
an  extinguishment  of  the  entire  contract.  ^^  Cum  duo  eandem 
pecuniam  aut  promiserint,  aut  stipulati  sunt,  ipso  jure  et 
singuli  in  solidum  debentur,  et  singuli  debent.     Ideoque  peti- 

Pierson  v.  Hooker,  3  Johns.  68;  the  release  has  been  obtained  by 
Wats,  on  P.  c.  4,  p.  225,  2d  ed. ;  fraudulent  collusion  with  one  of  the 
Story  on  Ag.  §  49.  partners,  it  will  not  be  a  defence  to 
^  See  Adams  t^  Bankart,  1  Cr.  an  action.  Seepost^^  132;  Barkers. 
M.  &  R.  681 ;  Wats,  on  P.  c.  4,  p.  Richardson,  1  Y.  &  J.  362 ;  Aspinall 
222,  2d  ed.;  Coll.  on  P.  B.  3,  c.  2,  v.  London  &  N.  W.  R.  R.  Co.,  11 
§  1,  pp.  311, 312,  2d  ed. ;  Hawkshaw  Hare,  325];  {1  Am.  Lead.  Cas.  5th 
V.  Parkins,  2  Swans.  539;  Halsey  v,  ed.  *450,  554;  Noonan  r.  Orton,  31 
Whitney,  4  Mason,  206;  Pierson  Wis.  265 1.  But  although  one  partner 
r.  Hooker,  3  Johns.  68;  Bulkley  v.  may  release  a  debt  of  the  partner- 
Dayton,  14  Johns.  387 ;  Bruen  v,  ship  in  his  own  name  alone ;  yet,  if 
Marquand,  17  Johns.  58;  Ruddock's  he  enters  into  a  covenant  in  his  own 
Case,  6  Co.  25  a;  Salmon  v.  Davis,  name  with  a  debtor  of  the  partner- 
4  Binn.  375;  Napier  o.  McLeod,  9  ship,  not  to  sue  him  therefor,  that 
Wend.  120;  [Arton  v.  Booth,  4  is  no  release  of  the  debt,  and  will 
Moore,  192;  Fumival  v.  Weston,  7  not  prevent  a  suit  from  being  main- 
Moore,  356;  Phillips  v.  Clagett,  11  tained  by  a  partner,  in  the  names  of 
M.  &  W.  84;  {Noonan  v.  Orton,  31  all  the  partners,  for  the  debt.  The 
Wis.  265.  The  release,  by  one  part-  remedy  for  the  debtor  in  such  a  case 
ner,  of  a  judgment  in  favor  of  his  is  by  a  suit  against  that  partner  for 
firm,  binds  his  copartners,  unless  it  breach  of  his  covenant.  Walmsley 
18  shown  to  have  been  given  fraud-  v.  Cooper,  3  Per.  &  Dav.  149 ;  s.  c. 
ulently  and  without  authority.  Ro-  11  Ad.  &  £.  216;  post^  §§  323,  324. 
main  v.  Garth,  3  Hun,  214{.     If 

197 


§  117  PABTNEBSHIP.  [CHAP,  VH. 

tione  acceptilatione  unius  tota  solvitur  obligatio."  ^  And  yet 
by  the  Roman  law  it  is  not- competent  for  one  of  two  credit- 
ors, or  for  one  of  two  partners,  to  compromise  a  suit,  or  to 
submit  a  controversy  touching  their  joint  demands  to  arbitra- 
tion, without  the  consent  of  both ;  for  in  such  a  case  each 
can  act  only  as  the  agent  of  the  other ;  and  a  general  au- 
thority is  not  deemed  to  include  such  a  right.  ^^  Mandato 
generali  uon  contineii  etiam  transactionem  decidendi  causa 
interpositam.*  The  same  doctrine  is  fully  recognized  in  the 
law  of  France,*  and  probably  in  that  of  many  other  nations 
of  continental  Europe. 

§  117.  One  Partner  cannot  bind  his  Copartners  by  Deed,  In 
the  next  place  it  is  a  general  rule  of  the  coiiimon  law  that  one 
partner,  from  that  mere  relation,  cannot  bind  the  others  by  a 
deed  or  instrument  under  seal,  either  for  a  debt  or  any  other 
obligation,  even  when  contracted  in  the  course  of  their  com- 
mercial dealings  and  business,  and  within  the  scope  thereof, 
unless,  indeed,  the  authority  be  expressly  given  under  the 
seals  of  the  other  partners,  and  include  the  very  act  done 
under  seal.*  The  reason  of  this  rule  seems  to  be  purely  tech- 
nical, and  has  its  origin  in  the  general  doctrine  of  agency  at 
the  common  law,  where  it  is  held  that  an  agent  or  attorney 
cannot  execute  a  deed  or  sealed  instrument,  in  the  name  of 
his  principal,  so  as  to  bind  him  thereby  as  the  proper  party 
thereto,  unless  the  authority  is  conferred  upon  him  by  an 
instrument  of  equal  dignity  and  solemnity,  that  is,  by  one 
under  seal.^    And  yet  the  common  law  does  not  seem  in  all 

1  D.  45,  2,  2.  St.  235;   Henry  v.  Gates,  26  Mo. 

*  D.  3,  3,  60;  Domat,  1,  15,  3,  315;  Remington  v.  Cummings,  5 
art.  11.  Wis.  138;  Bowker  v.  Burdekin,  11 

*  Poth.  de  See.  n.  68.  M.  &  W.  128 ;  Met.  on  Contr.  124. 

*  Wats,  on  P.  c.  4,  pp.  218-222,  But  see  Dudgeon  r.  O'Conuell,  12 
2d  ed. ;  Coll.  on  P.  B.  3,  c.  2,  §  1,  Jr.  Eq.  566.  See  also  Cummings  v. 
pp.  308-312,  2d  ed.;  Gow  on  P.  c.  Parish, 39  Miss.  412];  11  Am.  Lead. 
2,  §  2,  pp.  57-60,  3d  ed. ;  3  Kent,  Cas.  5th  ed.  *449,  553;  Hoskinson 
47-49;  Story  on  Ag.  §§  49-51 ;  Dick-  v.  Eliot,  62  Penn.  St.  393}. 

erson   r.   Wheeler,   1   Humph.   51;  •  Story  on  Ag.  §  49 ;  Co.  Litt.  48, 

Napier  v.  Catron,  2  Humph.  534;  b. ;  Harg.  note2;  Harrison  r.  Jack- 

McNaughtenr.  Partridge,  11  Ohio,  son,  7  T.  R.  207;  Paley  on  Ag.  by 

223;   [McDonald  v.  Eggleston,  26  Lloyd,   157,  158;   2  Kent,  613;   3 

Vt.  154;  Snyder  v.  May,  19  Penn.  Kent,  47,  48;   Green  o.  Beals,  2 

198 


CHAP.  Vn.]  POWBBS  AND  AUTHOBITIBS.  §  118 

cases  to  follow  out  its  own  principle,  for  it  is  not  required,  to 
execute  any  instrument  or  writing  not  under  seal,  that  the 
authority  to  an  agent,  or  attorney^  or  partner,  should  be  in 
writing.  It  may  be  by  parol,  or  even  be  implied  from  cir- 
cumstances.^ Ordinarily,  also,  the  dissolution  of  a  contract 
is  required  by  the  common  law  to  be  by  an  instrument  of  the 
same  dignity  ahd  solemnity  as  that  by  which  it  is  created.^ 
^*  Eodem  modo  quo  oritur,  eodem  modo  dissolvitur/'  ^ 

§  118.  Raman  Law.  The  Roman  law  seems  to  have  acted 
upon  one  uniform  principle,  if  not  in  the  formation  of  con- 
tracts, at  least  in  the  dissolution  of  contracts ;  that  is  to  say, 
that  they  might  and  ought  to  be  dissolved  in  the  same  mode 
in  which  they  were  created.  "  Nihil  tarn  naturale  est,  quam 
eo  genere  quidque  dissolvere,  quo  colligatum  est.  Ideo  ver- 
borum  obligatio  verbis  toUitur ;  nudi  consensus  obligatio 
contrario  consensu  dissolvitur." *  Again:  "Prout  quidque 
contractum  est,  ita  et  solvi  debet ;  ut  cum  re  coutraxerimus,  re 
solvi  debet."  ^  And  again :  *^  Et  cum  verbis  aliquid  contraxi- 
mus,  vel  re,  vel  verbis,  obligatio  solvi  debeat ;  verbis,  veluti 
cum  acceptum  promissori  fit;  re,  veluti  cum  solvit,  quod 
promisit.  ^que,  cum  emptio,  vel  venditio,  vel  locatio  con- 
tracta  est;  quoniam  consensu  nudo  contrahi  potest,  etiam 
dissensu  contrario  dissolvi  potest."^  But  a  distinction  was 
taken  in  the  Roman  law  between  mere  consensual  contracts, 
and  other  civil  obligations,  which  restdted  from  real  contracts 
or  stipulations  under  that  law.  The  former  might  be  dis- 
charged by  a  simple  agreement,  but  to  discharge  the  latter, 
plena  jure^  it  was  necessary  for  the  act  to  be  done  by  the 
formality  of  an  acceptilation.^ 

Cainef},  254;  Clement  v.  Brush,  3  *  Bao.    Abridg.     Release,     A.; 

Johns.  Gas.  180;  Skinner  O.Dayton,  Neal  v.  Sheaffield,  Cro.  Jac.  254. 

19  Johns.  513;  Berkeley  v.  Hardy,  ISeepoit,  §  268.] 

5  B.  &  C.  355;   Gow  on  P.  o.  2,  *  D.  50,  17,  35;  Poth.  Oblig.  n. 

§  2,  pp.  68-60,  3d.  ed. ;  U.  S.  v.  Asfc-  571-680. 

ley,  8  Wash.  C.  C.  508;  [Ex  parte  »  D.  46,  3,  80;  Poth.  Pand.  58, 

Bosanquet,  1  De  Gex,  432].  17,  n.  1388. 

»  Story  on  Ag.  §§  60,  51 ;  Coles  ».  •  D.  46,  3,  80. 

Trecothick,  9  Ves.  234, 250;  2  Kent,  »  Inst.  3,  30,  §§  1,  2.  —  Pothier 

613,  614.  has  expounded  this  doctrine  in  his 

>  Stoiy  on  Ag.  §  49.  Treatise  on  Obligations,  n.  571,  and 

says:  **  According  to  the  principles 
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§  119.  Illustrative  Cases.  Upon  the  ground  of  the  general 
principle  of  the  common  law,  it  has  been  held  that  a  bond, 
signed  by  one  partner  in  the  course  of  the  partnership  busi- 
ness, without  an  authority  under  seal,  binds  only  the  partner 
who  signs  and  seals  it,  although  it  is  signed  and  sealed  in  the 
name  of  the  firm.^    Thus  a  bond,  given  in  the  name  of  the 

of  the  Roman  law,  there  was  a  dif-  tion.  Therefore  in  all  that  is  said 
ference  between  civil  obligations  re-  in  the  title,  ff.  de  Accept,  concerning 
suiting  from  consensual  contracts,  the  form  of  an  acceptilation,  and 
which  were  contracted  by  the  mere  particularly  that  acceptilation  can- 
consent  of  the  parties,  and  other  not  be  made  nnder  a  condition  (L. 
civil  obligations,  which  resulted  4,  ff.  de  Accept.),  has  no  application 
from  real  contracts,  or  from  stipula-  in  the  law  of  France.  With  us 
tions.  With  respect  to  those  con-  there  is  nothing  to  prevent  the 
tracted  by  the  consent  of  the  parties,  creditor  making  the  release  of  the 
the  release  might  be  made  by  a  debt  depend  upon  a  condition,  and 
simple  agreement,  by  which  the  the  effect  of  such  a  release  is  to  ren- 
creditor  agreed  with  the  debtor  to  der  the  debt  conditional,  the  same 
hold  him  acquitted,  and  such  agree-  as  if  it  had  been  contracted  under 
ment  extinguished  the  obligation  the  opposite  condition  to  that  of  the 
pleno  jure.     With  respect  to  other  release." 

civil  obligations  for  the  release  to  ^  In  garrison  v.  Jackson,  7  T. 
extinguish  the  obligation  j9/enoyt<r0,  R.  207,  210,  Lord  Kenyon  said: 
it  was  necessary  to  have  recourse  to  **  The  law  of  merchants  is  part  of 
the  formality  of  an  acceptilation,  the  law  of  the  land;  and  in  mercan- 
either  simple,  if  the  obligation  re-  tile  transactions,  in  drawing  and 
suited  from  a  stipulation,  or  Aquil-  accepting  bills  of  exchange,  it 
ian,  if  from  a  real  contract.  A  simple  never  was  doubted  but  that  one 
agreement  by  the  creditor  to  acquit  partner  might  bind  the  rest.  But 
the  debtor  did  not  extinguish  such  the  power  of  binding  each  other  by 
obligations  pleno  Jure ;  but  only  gave  deed  is  now  for  the  first  time  insist- 
the  debtor  an  exception,  or  fin  de  non  ed  on,  except  in  the  nisi  prius  case 
regevoir,  against  the  action  of  the  cited,  the  facts  of  which  are  not  suf- 
creditor,  demanding  the  payment  of  ficiently  disclosed  to  enable  me  to 
the  debt,  contrary  to  the  faith  of  the  judge  of  its  propriety.  Then  it  was 
agreement.  This  distinction  and  said  that,  if  this  partnership  were 
these  subtilties  are  not  admitted  in  constituted  by  writing  under  seal, 
the  law  of  France,  in  which  we  have  that  gave  audiority  to  each  to  bind 
no  such  form  as  an  acceptilation;  the  others  by  deed.  But  I  deny  that 
and  all  debts,  of  whatever  kind,  and  consequence,  just  as  positively  as 
in  whatever  manner  contracted,  are  the  former;  for  a  general  partner- 
extinguished,  pleno  jure^  by  a  simple  ship  agreement,  though  under  seal, 
agreement  of  release  between  the  does  not  authorize  the  partners  to 
creditor  and  debtor,  provided  the  execute  deeds  for  each  other,  unless 
creditor  is  capable  of  disposing  of  a  particular  power  be  given  for  that 
his  property,  and  the  debtor  is  not  a  pui-pose.  This  would  be  a  most 
person  to  whom  the  creditor  is  pro-  alarming  doctrine  to  hold  out  to  the 
hibited  by  law  from  making  a  dona>  mercantile  world;   if   one  partner 
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firm  at  the  custom-house,  for  the  payment  of  the  duties  on 
goods  imported  for  and  belonging  to  the  partnership,  will  not 
bind  the  partnership,  but  only  the  partner  signing  and  seal- 
ing the  same.^  A  fortiori^  if  a  deed  be  made  by  one  partner 
in  the  name  of  the  firm,  conveying  away  the  real  estate  of 
the  firm,  it  will  be  invalid  to  convey  the  title  of  the  other 
partners,  since  the  law  requires  that  every  conveyance  of  real 
estate  should  be  by  the  deed  of  the  party  himself,  who  pos- 
sesses the  title,  and  another  person  cannot  convey  it  in  his 
name,  except  by  an  authority  under  seal.^ 

§  120.  Limitation  of  the  Rule,  This  doctrine  seems  pecu- 
liar to  the  common  law,  and,  as  has  been  suggested,  seems 
mainly  founded  on  technical  reasoning.  It  has,  however, 
been  sometimes  maintained  as  founded  in  public  policy,  and 
that  it  would  be  a  dangerous  power,  and  enable  one  partner 
to  give  undue  preferences  to  favorite  creditors.  But  this 
power  now  exists  as  to  all  personal  property  and  funds  of  the 
partnership ;  and,  as  an  original  foundation  of  the  doctrine, 
seems  at  once  inadequate  and  unsatisfactory.  Indeed,  a 
strong  inclination  has  been  exhibited  in  our  day  to  get  rid  of 
the  doctrine,  or  to  qualify  and  limit  it  so  far  that,  practically 
speaking,  it  would  have  little  operation  and  influence.  One 
exception  is,  that  if  the  deed  is  executed  by  one  partner  in 
the  presence  of  and  with  the  assent  of  all  the  partners,  it  shall 

could  bind  the  others  by  such  a  deed  see  corUrOy  1  Am.  Lead.  Cas.  5th  ed. 

as  the  present,  it  would  extend  to  *  451,  555.  [ 

the  case  of  mortgages,  and  would  ^  Metcalfe  v,  Rycroft,  6  M.  &  S. 
enable  a  partner  to  give  to  a  favorite  75;  Elliot  r.  Davis,  2  B.  &  P.  338; 
creditor  a  real  lien  on  the  estates  of  Hawkshaw  v.  Parkins,  2  Swans.  539 ; 
the  other  partners."  See  3  Kent,  Harrison  v.  Jackson,  7  T.  R.  207; 
47,  48,  [But  see  Orr  v.  Chase,  1  Skinner  v.  Dayton,  19  Johns.  513. 
Afer.  729.  In  Fisher  v.  Pender,  7  —  To  cure  this  very  diflSculty ,  Con- 
Jones,  483,  it  was  held,  following  gress  have  been  compelled  to  pass  an 
the  previous  course  of  decision  in  act  providing  that  such  a  bond 
North  Carolina,  that,  when  it  ap-  given  and  sealed  in  the  name  of  the 
peared  on  the  face  of  an  instru-  firm,  or  partners,  under  his  seal  (see 
ment  that  A.  signed,  sealed,  and  Hawkshaw  v.  Parkins,  2  Swans, 
delivered  it,  in  order  to  bind  the  539),  shall  be  binding  on  all  of 
firm  of  which  he  was  a  member,  them.  Act  of  1st  March,  1823,  c. 
and  not  as  his  individual  deed,  they  149,  §  25. 
were  not  individually  liable.  See  '  [See  anU^  §  94.] 
also  Jarraan  v.  Ellis,  Id.  77.]     {But 
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be  deemed  the  deed  of  all.^  But  perhaps  this  is  not  so  prop- 
erly an  exception  as  it  is  an  application  of  an  old  rule  of  the 
common  law,  which  makes  a  deed,  executed  by  an  agent  in 
the  presence  of  his  principal,  the  deed  of  the  latter,  although 
the  authority  to  do  it  is  merely  by  parol.^  The  case  of  a 
release  by  one  partner,  either  in  his  own  name  or  in  that  of 
tlie  firm,  of  a  partnership  debt,  may  also  be  thought  to  consti- 
tute another  exception.  But  in  fact  it  turns,  as  we  shall  pres- 
ently see,  upon  another  distinct  consideration,  that  a  release 
by  one  joint  creditor  discharges  the  action  as  to  both,  and  such 
a  deed  of  one  partner  is  clearly  operative  as  to  himself.^ 

§  121.  Whether  Authority  to  Seal  must  be  under  Seal.  But 
the  main  struggle  has  been,  not  so  much  to  contest  the  doc- 
trine of  the  common  law  that  an  authority  to  execute  a  sealed 
instrument  does  not  flow  from  the  ordinary  relation  of  part- 
nership, as  to  contest  the  doctrine  that  it  requires  a  prior 
authority  under  seal,  or  a  subsequent  ratification  under  seal, 
to  make  the  execution  valid.^  The  old  authorities,  and  in- 
deed the  whole  current  of  decisions  in  England,  establish  the 
rigid  doctrine  in  its  fullest  extent.  They  assert  that  no  prior 
authority,  or  subsequent  ratification,  either  verbal  or  by  writ- 
ing, without  seal,  is  sufficient  to  give  validity  to  the  instru- 
ment as  the  sealed  contract  of  the  party .'^  This  is  reducing 
the  rule  itself  to  its  true  technical  character,  and  stripping  it 
of  all  pretence  of  being  founded  in  public  policy.  The 
American  courts  have  in  this  view  strongly  inclined  to  repu- 

1  Ball  t7.  Duneteryille,  4  T.  R.  808-313,  2d  ed. ;  Cady  v.  Shepherd, 

813;   Bam  v.   Bum,  3  Yes.  573;  11   Pick.  400;   Gram  v.   Seton,  1 

Mackay  V.  Bloodgood,  9  Johns.  285;  Hall,  262;   Skinner  v.  Dayton,  19 

Halsey  v,  Whitney,  4  Mason,  206;  Johns.  513;  Story  on  Ag.  §  49;  arUe^ 

Coll.  on  P.  B.  3,  c.  2,  §  1,  pp.  308-  §  114;  Beckham  v.  Drake,  9  M.  & 

310,  2d  ed.     See  Smith  v.  Winter,  W.  79,  91-94;  [Beckham  r.  Drake, 

4  M.  &  W.  454.      See  Hunter  v.  11  M.   &   W.  315];    Beckham   v. 

Parker,  7  M.  &  W.  322;  [Anthony  Knight,  1  Man.   &  G.  738;   ante, 

V,  Butler,  13  Pet.  423 ;  Potter  v.  Mo-  §  115. 

Coy,  26  Penn.  St.  458].  *  3  Kent,  47,  48. 

«  Lord     Lovelace's    Case,    W.  *  Gow  on  P.  c.  2,  §  2,  pp.  58-60, 

Jones,  268;  Story  on  Ag.  §  51;  Gow  3d   ed.;     Steiglitz    o.    Eggington, 

on  P.  c.  2,  §  2,  p.  59,  3d  ed.  Holt,  N.  P.  141;  Hunter  r.  Parker, 

»  Gow  on  P.  c.  2,  §  2,  p.  60,  3d  7  M.  &  W.  322,  342;  WaUaoe  v. 

ed.;  Coll.  on  P.  B.  3,  c.  2,  §  1,  pp.  Kelsall,  7  M.  &  W.  264,  272. 

202 


CHAP.  Vn.]  POWBBS  AND  AUTHORITIES.  §  122 

diate  it  in  all  cases  where  an  express  or  an  implied  authority 
or  confirmation  could  be  justly  established  not  under  seal, 
whether  it  be  verbal,  or  in  writing,  or  circumstantial.^ 

§  122.  American  Doctrine.  Some  of  the  American  deci- 
sions may  be  supported  upon  the  general  ground  that  the  act, 
if  done  by  an  unsealed  instrument,  would  have  been  within 
the  scope  of  the  business  of  the  partnership,  and  the  powers 
and  authorities  belonging  to  each  partner.^  In  such  cases 
there  does  not  seem  any  solid  reason  why  the  act,  when  done, 
should  be  vitiated  by  being  under  the  seal  and  signature  of 
the  firm.^  There  seems  nothing  incongruous  in  such  a  case 
in  holding  that  it  is  binding  on  the  individual  partner,  as  his 
sealed  instrument,  and  on  the  other  partners  as  their  agree- 
ment or  assignment,  made  by  their  authorized  agent.^  Thus, 
a  purchase  of  goods  in  the  course  of  the  trade  and  business  of 

^  8  Kent,  47,  48.  and  never  have  been  satisfied  with 

*  Tapley  v.  Butterfield,  1  Met.  the  extent  to  which  this  doctrine  has 
515.  been  carried.     The  particular  point 

*  [Purviance  o.  Sutherland,  2  decided  in  it  is  certainly  to  be  sus- 
Ohio  St.  478;  Sweetzer  v.  Mead,  5  tained  on  technical  reasoning,  and 
Mich.  107;  Milton  v,  Mosher,  7  perhaps  ought  not  to  be  controverted. 
Met.  244 ;  Dubois*  AppeaJ,  38  Penn.  I  do  not  mean  to  controvert  it.  That 
St.  231;  Daniel  v.  Toney,  2  Met.  was  an  action  of  covenant  on  a  deed; 
(Ky.)  523;  Human  v.  Cuniffe,  82  and  if  the  instrument  was  not  the 
Mo.  816;  Met.  on  Contr.  125];  ]1  deed  of  the  defendants,  the  action 
Am.  Lead.  Cas.  5th  ed.  *  450,  554.  could  not  be  sustained.  It  was  de- 
See  Gibson  v.  Warden,  14  Wall,  cided  not  to  be  the  deed  of  the  de- 
244;  Woodruff  v.  King,  47  Wis.  fendants,  and  I  submit  to  the  deci- 
261;  Hawkins  v.  Hastings  Bank,  1  sion.  No  action  can  be  sustained 
Dill.  462.  But  it  seems  that  this  against  the  pai*tner,  who  has  not  exe- 
principle  does  not  apply  to  an  execu-  cuted  the  instrument,  on  the  deed  of 
tory  contract.  Schmertz  v,  Shreeve,  his  copartner.  No  action  can  be  sus- 
62  Penn.  St.  457 {.  tained  against  the  partner   which 

^  See  Harrison  v.  Sterry,  5  rests  on  the  validity  of  such  a  deed,  as 
C ranch,  289 ;  Cady  r.  Shepherd,  11  to  the  person  who  has  not  executed  it. 
Pick.  400.  —  In  Anderson  v.  Torap-  This  principle  is  settled.  But  I  can- 
kins,  1  Brock.  456,  462,  Mr.  Chief  not  admit  its  application  in  a  case 
Justice  Marshall  said:  ^*It  is  said  where  the  property  may  be  trans- 
this  transfer  of  property  is  by  a  f erred  by  delivery,  under  a  parol 
deed,  and  that  one  partner  has  no  contract,  where  the  right  of  sale  is 
right  to  bind  another  by  deed.  For  absolute,  and  the  change  of  property 
this  a  case  is  cited  which,  I  believe,  is  consummated  by  delivery.  I  can- 
has  never  been  questioned  in  £ng-  not  admit  that  a  sale,  so  consum- 
land  or  in  this  country.  Harrison  mated,  is  annulled  by  the  circum- 
V.  Jackson,  7  T.  R.  207.    I  am  not,  stance,  that  it  is  attested  by,  or  that 
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the  partnership,  under  the  seal  of  the  firm,  has  been  held 
binding  on  the  firm.^  But  the  more  general  doctrine,  and, 
indeed,  that  which  is  principally  relied  on,  is  that  a  prior  au- 
thority, or  a  subsequent  ratification,  not  under  seal,  but  either 
express  or  implied,  verbal  or  written,  is  sufficient  to  establish 
the  deed  as  the  deed  of  the  firm,  and  binding  upon  it  as  such.' 

the  trusts  under  which  it  is  made  the  authority  he  derives  from  the  re- 
are  described  in  a  deed.  No  case  lation  of  copartnership,  bind  his  co- 
goes  thus  far,  and  I  think  such  a  partner  by  deed,  has  been  too  long 
decision  could  not  be  sustained  on  settled  to  be  now  shaken.  It  is  the 
principle."  See  also  Sale  v.  Dish-  technical  rule  of  the  common  law 
man's  Executors,  3  Leigh,  548;  Coll.  applicable  to  deeds,  which  has  been 
on  P.  B.  3,  c.  2,  §  1,  p.  313,  2d  ed.;  ingrafted  into  the  commercial  6y»- 
8.  p.  Hunter  t7.  Parker,  7  M.  &  W.  tern  of  the  law  of  partnership;  and 
322.  [In  Ex  parte  Bosanquet,  De  unless  the  charter-party  in  question 
Gez,  432,  the  Chief  Judge  in  Bank-  can,  under  the  circumstances  of  this 
ruptcy  said:  *'  As  to  the  objection,  case,  be  construed  to  be  the  deed  of 
that  the  security,  being  effected  by  a  Bunker,  the  defence  must  prevail, 
deed  executed  by  one  partner,  could  The  reasons  for  the  restrictions  are 
not  bind  the  firm,  it  might  be  true  not  very  satisfactory;  for  all  the 
that  the  instrument  would  not  take  mischief  which  the  expositors  of 
effect  as  the  deed  of  the  firm ;  but  the  rule  ascribe  to  the  authority  of 
the  transaction  itself  was  one  within  members  of  a  copartnership  to  seal 
the  authority  of  the  partner,  and  the  for  their  copartners  may  flow  almost 
circumstance  of  a  deed  being  exe-  as  extensively,  and  nearly  with  equal 
cuted  would  not  invalidate  the  con-  facility,  from  the  use  of  the  name 
tract."  See  also  Everit  v.  Strong,  and  signature  of  the  copartnership. 
7  Hill  (N.  y.),  585];  {Gal way  «.  The  dangers  of  allowing  the  use  of 
Fullerton,  2  C.  £.  Green,  389 1.  a  seal  to  the  members  of  a  copart- 
^  Cadyv.  Shepherd,  11  Pick.  400.  nership  are  supposed  to  consist  in 
^  Skinner  v.  Dayton,  19  Johns,  these  two  attributes  of  the  seal ;  that 
513;  Cady  t;.  Shepherd,  11  Pick,  it  imports  a  consideration,  and  that 
400;  Gram  v,  Seton,  1  Hall,  262.  it  is  competent  to  convey  absolutely, 
The  whole  reasoning  on  which  this  or  to  charge  and  encumber  real 
doctrine  depends,  as  well  as  the  au-  estate.  But  negotiable  paper,  by 
thorities  on  which  it  is  founded,  which  the  partner  may  bind  the 
were  most  ably  and  elaborately  re-  firm,  equally  imports  a  consideration 
viewed  in  the  case  of  Cady  v,  Shep-  with  a  seal;  and,  upon  general  prin- 
herd,  11  Pick.  405,  400,  and  in  ciples,  the  use  of  the  seal  of  the  co- 
Gram  V,  Seton,  1  Hall,  262.  In  the  partner,  equally  with  the  signature 
latter  case  especially,  all  the  Eng-  of  the  copartnership,  would,  if  per- 
lish,  as  well  as  the  American  au-  mitted,  be  restricted  to  copartnership 
thorities,  were  examined  at  great  purposes  and  copartnership  opera- 
length  by  Mr.  Chief  Justice  Jones,  tions  solely;  and  the  joint  deed  of  the 
and  his  judgment  is  worthy  of  a  copartners,  executed  by  the  present 
most  attentive  perusal.  On  that  for  the  absent  members,  be  held  corn- 
occasion  he  said:  **  The  principle,  potent  to  convey  or  to  encumber  the 
that  a  partner  cannot,  by  virtue  of  copartnership  property  alone,  and  to 
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§  122  a.   A  Partner  cannot  bind  a  Firm  before  its  Ustab- 
lUhment,    In   the    next   place,  although   one   partner  may 

hare  no  operation  upon  the  private  the  case,  must  be  seriously  embar- 
f  unds  or  separate  estate  of  the  oopart-  rassed  in  its  operations  by  the  appli- 
ners.  With  these  restrictions  upon  ^  \tKm  of  the  rule  that  requires  every 
the  use  and  operation  of  th$  ^  ^  copartner  who  is  to  be  bound  by 
not  the  power  of  a  partner,  to  bind  the  charter-party  or  the  respondentia 
his  copartner,  and  to  charge  and  en-  bond  to  seal  it  personally,  or  by  at- 
cumber  his  estate,  as  great  and  as  torney  duly  constituted  for  that  spe- 
mischievous,without  the  authority  to  cific  purpo8e,with  its  own  seal.  Sim- 
use  the  seal  of  the  absent  partner,  as  ilar  difficulties  would  arise  out  of  the 
it  would  be  with  that  authority?  same  rule,  when  the  operations  of 
Those  powers  undeniably  place  the  the  house  required  the  copartnership 
fortune  of  the  members  of  a  general  to  execute  other  deeds.  Can  it  then 
copartnership,  to  a  great  degree,  at  be  that  this  stem  rule  of  the  com- 
the  disposal  of  any  one  of  the  copart-  mon  law,  which  has  its  appropriate 
ners;  but  it  is  necessary  to  the  bene-  sphere  of  action,  and  a  most  salutary 
ficial  management  of  the  joint  con-  operation  on  those  relations  of  socie- 
cem,  that  extensive  powers  should  ty  where  men,  not  otherwise  con- 
be  vested  in  the  members  who  com-  nected,  are  the  owners  of  undivided 
pose  it;  and  when  the  copartners  property,  is  to  be  applied  in  all  its 
live  remotely  from  each  other,  their  force,  and  to  govern,  with  unbending 
joint  business  concerns  cannot  be  severity,  in  the  concerns  of  copart- 
advantageously  conducted  or  carried  ners,  whose  intimate  connection  and 
on  without  a  latitude  of  authority  mutual  interest  require  such  large 
in  each,  which  is  inconsistent  with  power  and  ample  confidence  in  the 
the  perfect  safety  of  the  other  co-  integrity  and  prudence  of  each  other, 
partners.  It  cripples  the  operation  to  give  to  their  operations  efficiency, 
of  a  partner,  whose  distant  residence  rigor,  and  success?  The  pressure 
precludes  a  personal  co-operation,  to  of  these  considerations  has  induced 
deny  him  the  use  of  the  seal  of  his  a  relaxation  of  the  common-law  rule, 
copartner  for  instruments  requiring  to  adapt  it  to  the  exigencies  of  com- 
it,  and  which  the  exigencies  of  their  mercial  copartnerships,  and  other 
joint  concerns  render  expedient  or  associations  of  individuals  operating 
beneficial  to  them.  He  must  be  with  joint  funds  for  the  common 
clothed  with  the  power  to  execute  benefit.  The  rule  itself  remains; 
deeds  for  his  copartner  when  neces-  but  the  restrictions  it  imposes  are 
sarily  required  for  the  purposes  of  qualified  by  the  application  of  other 
the  trade;  and  if  that  authority  is  principles.  The  general  authority 
not  inherent  in  the  copartnership,  it  of  a  partner,  for  example,  derived 
must  be  conferred  by  letter  of  attor-  from  his  relation  to  his  copartners, 
ney,  and  it  must  be  general,  or  it  will  does  not  empower  him  to  seal  an  in- 
be  inadequate  to  the  ends  of  its  crea-  strument  for  them,  so  as  to  make  it 
tion.  A  copartnership,  especially,  binding  upon  them  without  their 
which  is  employed  in  foreign  trade,  assent,  and  against  their  will.  This 
and  has  occasion  to  employ  ships  for  is  the  fair  import  of  the  modem 
the  transportation  of  merchandise,  or  cases,  and  is,  I  apprehend,  the  prin- 
to  borrow  money  on  respondentia^  if  ciple  courts  are  disposed  to  apply 
its  members  are  dispersed,  as  is  often  to  the  use  of  a  seal  in  joint  con- 

205 


''-., 


§  122  a.                                    PARTNERSHIP.  [CHAP.  VII. 

procure  advances  of  money  to  carry  on  the  business  of  an 
established  partnership,  and  thereby  bind  the  firm ;  yet,  if  the 

partnership  is  not  established,  one  partner  has  not  an  implied 

authority  to  bind  the  firm  for  advances  in  the  incipient  state 
thereof  to  raise  capital  therefor.^ 

tracts   for  copartnership  purposes,  an  alteration  made  after  execution. 

An  absent  partner  is  not  bound  by  if  adopted  and  ratified  by  one  of  the 

a  deed  executed  for  him  by  his  co-  partners,  was  binding  upon  aU.    A 

partner,   without  his  previous  au-  power  of  attorney  to  vote  for  as- 

thority  or  permission,  or  his  subse-  signee,  executed  and  acknowledged 

quent  assent  and  adoption.   But  the  by  one  member  of  a  firm  on  behalf 

previous  authority  or  permission  of  and  in  the  name  of  the  firm,  is  valid, 

one  partner  to  another  to  seal  for  and  binds  the  firm,  though  it  does 

him,  or  his  subsequent  adoption  of  not  appear  that  the- other  members 

the  seal  as  his  own,  will  impart  effi-  assented  to  or  ratified  the  execution, 

cacy  to  the  instrument  as  his  deed;  In  re  Bassett,  2  Hughes,  444;  2  N. 

and  that  previous  authority  or  sub-  B.  R.  533.     This  seems,  however, 

sequent  adoption  may  be  by  parol,  peculiar  to  Bankruptcy  |.    The  same 

These  are  the  results  which  I  de-  rule  has  been  extended  to  instru- 

duce  from  the   judicial  decisions,  ments  affecting  real  estate.   Haynes 

especially  those  of  our  own  courts,  v.  Seachrest,  13  Iowa,  455;  Wilson 

on  the  subject;  and,  if  I  am  correct  v.  Hunter,   14   Wis.   683;  Lowery 

in   my   deduction,  the   conclusion  v.  Drew,  18  Tex.  786;  {Herbert  v. 

must  be  favorable  to  the  validity  of  Hanrick,    16  Ala.    581;    Peine   v. 

this  charter-party,  as  the  deed  of  Weber,  47  111.  41.     See  Morrison 

both  the  partners."   [Smith  v.  Kerr,  v.  Men^enhall,  18  Minn.  232.    But 

3  Gomst.  144;  Bond  v,  Aitkin,  6  W.  see  Baldwin  v.  Richardson,  33  Tex. 

&  S.  165;  Johns  v,  Ballin,  30  Penn.  16}.    The  previous  authority  or  sub- 

St.  84;  McDonald  v,  Eggleston,  26  sequent  ratification  must  be  proved. 

Vt.  1.54;  Drumright  ».  Philpot,  16  Dillon    ».    Brown,   11    Gray,   179; 

Ga.  424;  Ely  v.  Hair,  16  B.  Mon.  Butterfield  r.   Hemsley,  12   Gray, 

230;  Swan  v.  Stedman,  4  Met.  548;  226;  Fox  v.  Norton,  9  Mich.  207. 

j  Russell  t^.  Annable,  109  Mass.  72;  In   Delaware,   authority  cannot  be 

Holbrook  ©.  Chamberlin,  116  Mass.  proved  by  parol.    Little  ».  Hazzard, 

155;  Gunter  v.  Williams,  40  Ala.  5   Harring.  291.     Nor,  perhaps,  in 

561;  Willeyr.  Lines,  3  Houst.  (Del.)  Tennessee.     Turbeville  ».  Ryan,  1 

542;   Gibson  v.  Warden,  14  Wall.  Humph.  113;  Napier  v.  Catron,  2 

244.    See  also  Cunningham  v.  La-  Humph.  534.    But  see  Lambden  o. 

mar,  51   Ga.  574;    Mann  r.  Etna  Sharp,  9  Humph.  224.    The  several 

Ins.  Co.,  40  Wis.  549;  Kasson  v.  partners  may  use  one  and  the  same 

Brocker,  47  Wis.  79;  Williams  r.  seal.    Tasker  ».  Bartlett,  5  Cush. 

Gillies,  75  N.  Y.  197;  Hawkins  v.  359,  364;  Lambden  v.  Sharp,  ubi 

First  National  Bank  of  Hastings,  1  sup.    Contra^  Rex  v.  Inhab.  of  Aus- 

Dill.  462.    In  United  States  v.  Tur-  trey,  6  M.  &  S.  319.] 

ner,  2  Bond,  379,  it  was  held  that  a  ^  Fisher  v.  Tayler,  2  Hare,  218, 

bond  given  in  the  firm  name  in  the  229;  {Baxter  v.  Plunkett,  4  Houst. 

ordinary  course  of  business,  but  not  (Del.)  450.     See  Wittram  v.  Van 

binding  upon  the  firm  on  account  of  Wormer,  44  HI.  525;  National  Bank 
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§  123.  Power  of  a  Majority.  These  seem  to  be  the  princi- 
pal exeeptioDS  to  the  authority  of  one  partner  to  bind  the 
partnership  by  his  own  acts  and  contracts,  done  within  the 
scope  of  partnership  trade  and  business,  and  for  the  purposes 
thereof.  But  another  question  may  arise,  and  that  is,  whether 
in  cases  of  partnerahip  the  majority  is  to  govern  in  case  of  a 
diversity  of  opinion  between  the  partners,  as  to  the  partner- 
ship business  and  the  conduct  thereof,  or  whether  one  partner 
can,  by  his  dissent,  arrest  the  partnership  business,  or  sus- 
pend the  ordinary  powers  and  authorities  of  the  other  part- 
ners in  relation  thereto,  against  the  will  of  the  majority. 
Where  there  is  no  stipulation  in  the  partnership  articles  to 
control  or  vary  the  result  (for  if  there  be  any  stipulation  that 
ought  to  govern),^  the  general  rule  would  seem  to  be  that 
each  partner  has  an  equal  voice,  however  unequal  the  shares 
of  the  respective  partners  may  be,  because  in  such  a  case  each 
partner  has  a  right  to  an  equal  share  of  the  profits ;  ^  and  the 
majority,  acting  fairly  and  bona  fide^  have  the  right  and  au- 
thority to  conduct  the  partnership  business,  within  the  true 
scope  thereof,  and  dispose  of  the  partnership  property,  not- 
withstanding the  dissent  of  the  minority.*    Where  there  are 


of  Chemung  o.  Ingraham,  68  Barb. 
290;  Wells  v.  Siess,  21  La.  Ann. 
1781.     [See  post,  §  146.] 

^  Const  V.  Harris,  Turn.  &  R. 
496,  517,  618,  521;  3  Kent,  45; 
{post,  §  213|. 

*  See  ante^  §  24. 

•  Coll.  on  P.  B.  2,  c.  2,  §  1,  pp. 
129,  130;  Id.  B.  3,  c.  1,  §  262,  2d 
ed. ;  3  Chitty  on  Comm.  and  Manuf . 
c.  4,  p.  236;  Const  v.  Harris,  Turn 
&  R.  496, 517, 518, 524, 525;  Kirk  v. 
Hodgson,  3  Johns.  Ch.  400, 406, 406 ; 
[Johnston  t^.  Dutton,  27  Ala.  245; 
Western  Stage  Co.  r. Walker,  2  Iowa, 
604.  See  Noyes  v.  New  Haven,  New 
London,  &  Stonington  R.  R.  Co.,  30 
Conn.  1;  (Lind.  on  P.  4th  ed.  598- 
609 1 .  It  is  not  easy  to  say  that  this 
doctrine  is  so  entirely  settled  as  to 
admit  of  no  controversy.  .The  ele- 
mentary writers  are  not  ail  agreed 


about  it;  and  the  dicta  of  judges  do 
not  always  admit  its  correctness. 
Still  it  appears  to  me  that  the  text 
states  the  true  doctrine,  fairly  de- 
ducible  from  a  just  survey  of  all  the 
leading  authorities.  On  one  occa- 
sion Lord  Eldon  said;  **If  I  con- 
sider them  (a  lodge  of  Freemasons) 
as  individuals,  the  majority  had  no 
right  to  bind  the  minority . "  Lloyd 
V.  Loaring,  6  Ves.  773,  777.  But 
that  was  not  a  case  strictly  of  part- 
nership; but  rather  of  a  club.  Mr. 
Watson,  in  his  Treatise  on  Partner- 
ship (c.  4,  p.  194,  2d  ed.),  says: 
♦*  We  have  seen  in  v.  Lay- 
field,  1  Salk.  292,  Lord  Holt  held 
that  the  act  of  one  partner  should 
be  presumed  the  act  of  the  others, 
and  should  bind  them,  unless  they 
could  show  a  disclaimer.  And  it 
would  seem  that,  even  during  the 
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but  two  persons  in  the  firm,  and  they  dissent  from  each  other, 
it  would  seem  a  just  result  that  it  amounts  to  a  temporary 
suspension  of  the  right  and  authority  of  each  to  carry  on  or 
manage  tiie_£artnership  business,  or  dispose  of  thejartner- 
property,  in  respect  to  all  persons  having  notice  of  such 

disagreement.^    But  in  every  case  where  the  decision  of  the 

subsistence  of  the  partnership,  and  very  different  considerations,  and 
in  the  established  course  of  trade,  facts  establishing  an  exclusive  credit 
one  partner  may,  to  a  certain  de-  to  the  other  partners  contracting 
gree,  limit  his  responsibility.  If  the  debt,  and  that  there  had  been  a 
there  be  any  particular  speculation  dissolution  of  the  partnership  at  the 
or  bargain  proposed,  which  he  dis-  time.  See  Coll.  on  P.  B.  3,  c.  1,  p. 
approves  of,  by  giving  distinct  no-  261 ,  2d  ed.  In  the  case  of  Vice  v. 
tice  to  those  with  whom  his  copart-  Fleming,  1  Y.  &  J.  227,  230,  Mr. 
ners  are  about  to  contract  that  he  Chief  Baron  Alexander  said:  <*It 
will  not  in  any  manner  be  concerned  is  clear  that  the  defendant  might, 
in  it,  they  could  not  have  recourse  by  an  absolute  notice,  have  dis- 
upon  him ;  as  proof  of  this  notice  charged  himself  from  all  future  lia- 
would  rebut  his  piimd  facie  liabil-  bility,  whether  he  ceased  or  con- 
ity.  The  partnership,  in  that  case,  tinued  to  be  a  partner."  Mr.  Baron 
might  either  be  considered  as  dis-  Garrow  added:  **  All  the  partners 
solved,  or,  quoad  hoc,  as  suspended,  of  a  firm  are  liable  for  the  debts  of 
Where  three  persons  entered  into  the  firm;  but  this  responsibility 
partnership  in  the  trade  of  sugar-  may  be  limited  by  express  notice  by 
boiling,  and  agreed  that  no  sugars  one,  that  he  will  not  be  liable  for 
should  be  bought  without  the  con-  the  acts  of  his  copartners.''  It  does 
sent  of  the  majority;  one  of  them  not  seem  to  me  that  the  facts  of 
afterwards  makes  a  protest  that  he  that  case  required  so  strong  a  state- 
would  no  longer  be  concerned  in  ment,  or  that  the  point  was  posi- 
partnership  with  them.  The  other  tively  in  judgment.  The  case  of 
two  persons  after  make  a  contract  Willis  v.  Dyson,  1  Stark.  164,  is  not 
for  sugars,  the  seller  having  notice  in  point;  for  there  were  but  two 
that  the  third  had  disclaimed  the  partners,  and  they  dissented  in  opin- 
partnership,  he  shall  not  be  charged/'  ion,  and  notice  was  given  by  one. 
The  case  in  1  Salkeld,  292,  will  not  In  Lord  Galway  i\  Matthew,  1 
be  found  to  justify  the  broad  conclu-  Camp.  403  ;  s.  c.  10  East,  264,  a 
sion  of  the  author.  It  was  there  majority  of  the  partners  did  not 
held  that  partners  would  be  pre-  concur  in  giving  the  note.  See 
sumed  to  have  assented  to  a  trans-  Rooth  v.  Quiu,  7  Price,  193;  3 
action  designed  for  their  benefit,  Kent,  45;  Coll.  on  P.  B.  2,  c.  2,  §  2, 
unless  they  had  rofused  to  be  con-  pp.  129,  130,  2d  ed. ;  Gow  on  P.  c. 
cemed  in  it.  The  case  in  16  Vin.  2,  §  2,  p.  52,  3d  ed.  and  note,  ibid. 
Abr.  244,  A.  pi.  12,  is,  indeed,  di-  of  American  editor  (Mr.  lugraham) ; 
rectly  in  point.  But  the  same  case  Id.  c.  4,  §  1,  p.  149. 
is  reported  under  the  name  of  Min-  *  Willis  v.  Dyson,  1  Stark.  164; 
nit  V.  Whinery,  3  Bro.  P.  C.  523  (6  [Donaldson  v.  Williams,  1  Cr.  &  M. 
Bro.  P.  C.  by  Tomlins,  489),  where  845]. 
it  appears  that  the  case  turned  upon 
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majority  is  to  govern,  it  would  seem  reasonable  that  the 
minority,  if  practicable,  should  have  notice  thereof  and  be 
consulted ;  and  if  the  majority  should  choose  wantonly  to  act 
without  information  to,  or  consultation  with,  the  minority,  it 
would  hardly  be  deemed  a  bona  fide  transaction,  obligatory 
upon  the  latter.^ 

§  124.  Roman  and  French  Law.  The  Roman  law  seems  to 
have  adopted  the  general  rule  that  no  act  was  binding  upon 
all  the  partners,  unless  so  far  as  it  was  expressly  or  impliedly 
agreed  to  by  all,  and  consequently  the  refusal  or  prohibition 
of  one  rendered  the  act  a  nullity  as  to  himself.  In  this  re- 
spect the  partner  prohibiting  was  held  to  have  a  superior 
right  against  the  others.  «'  In  re  communi  neminem  domino- 
rum  jure  facere  quicquam,  invito  altero,  posse.  Unde  mani- 
festum  est  prohibendi  jus  esse;  in  re  enim  pari  potiorem 
causam  esse  prohibentis  constat.  Sed  etsi  in  communi  pro- 
hiberi  socius  a  socio,  ne  quid  faciat,  potest,  ut  tamen  factum 
opus  toUat,  cogi  non  potest,  si,  cum  prohibere  poterat,  hoc 
prsetermisit." '  The  French  law  has  adopted  the  same  doc- 
trine in  the  absence  of  all  counter-stipulations  of  the  parties.^ 
But  if  the  administration  of  the  partnership  be  confided  to 
one  or  more  of  the  partners,  the  others  cannot  recall  that 
authority,  or  annul  or  prohibit  its  exercise  during  the  exist- 
ence of  the  partnership,  or  the  presumed  duration  of  the  au- 

^  Const  V.  Harris,  Turn.  &  K.  are  to  act  upon  the  joint  opinion  of 

496,  525,  527.  —  In  this  case  Lord  all,  and  the  discretion  and  judgment 

Eldon  said:   **I  call  that  the  act  of  anyone  can  not  be  excluded.  What 

of  all  which  is  the  act  of  the  ma-  weight  is  to  be  given  to  it  is  an- 

jority,  provided  all  are  consulted,  other  question.   The  most  prominent 

and  the  majority  are  acting  hona  point  on  which  the  couit  acts,  in 

fide^  meeting  not  for  the  purpose  appointing  a  receiver  of  a  partnei> 

of    negativing   what,    when    they  ship  concern,  is,  the  circumstances 

are  met  together,  they  may,  after  of  one  partner  having  taken  upon 

doe  consideration,  think  proper  to  himself  the  power  to  exclude  an- 

negative.     For  a  majority  to  say,  other  partner  from  as  full  a  share  in 

'  We  do  not  care  what  one  partner  the  management  of  the  partnership, 

may  say,  we,  being  the  majority,  will  as  he,  who  assumes  that  power,  him-' 

do  what  we  please,'  is,  I  apprehend,  self  enjoys."  {See  Chicago,  Burling* 

what  this  court  will    not  allow."  ton,  &  Quincy  R.  R.  Co.  v.  Hoyt,  1 

Again  :      *'  In     all    partnerships,  Bradw.  (HI.)  874.} 
whether  it  is  expressed  in  the  deed        >  D.  10,  3,  28;  Poth.  Pand.  17, 

or  not,  the  partners  are  bound  to  be  2,  n.  27;  Domat,  1,  8,  4,  art.  22. 
true  and  faithful  to  each  other.  They        *  Poth.  de  Soc.  n.  87-91. 
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thority.^    Such,  also,  is  the  rule  of  the  Scottish  law,^  and  of 
the  Louisiana  Code.* 

§  125.  Majority  cannot  change  the  Partnership  Articles.  The 
doctrine  of  the  common  law  above  stated,  as  to  the  right  of  the 
majority  to  govern  in  all  cases  where  the  stipulations  of  the 
articles  of  the  partnership  do  not  import  the  contrary,  must 
be  strictly  confined  to  acts  done  within  the  scope  of  the  busi- 
ness of  the  partnership,  and  does  not  extend  to  the  right  to 
change  any  of  the  articles  thereof.  In  such  a  change  it  is 
essential  that  all  should  unite,  otherwise  it  is  not  obligatory 
upon  them.^  This  is  emphatically  true  in  case  of  joint  asso- 
ciations, and  joint-stock  companies  of  an  extensive  nature,  in 
the  constitution  of  which  certain  articles  are  treated  as  funda- 
mental, and  cannot  be  altered  or  varied  without  the  consent  of 
all  the  membei*s ;  for  the  rule  which  applies  to  public  bodies, 
strictly  so  called,  that  the  majority  is  to  govern  in  all  cases,  is 
inapplicable  to  private  associations  where  the  terms  originally 
prescribed  for  the  association  must  and  ought  to  remain  in  full 
force  until  abrogated  by  the  consent  of  all  the  associates.^ 

^  Poth.  de  Soc.  n.  71,  00.  Avikoriiy^  B.,  we  have  several  cases 
'  1  Stair,  Inst.  tit.  16,  § 4,  p.  157.  marking  the  same  distinction;  and 
*  Code,  art.  2838,  2839,  2841.  it  is  now  well  settled  that  in  mat- 
^  [Thus,  if  written  articles  of  ters  of  mere  private  confidence,  or 
partnership  stipulate  that  there  shall  personal  trust  or  benefit,  the  major- 
be  no  trade  in  spirituous  liquors,  ity  cannot  conclude  the  minority, 
and  they  be  so  changed  by  the  ma-  But  where  the  power  is  of  a  public 
jority  as  to  allow  such  trade,  this  is  or  general  nature,  the  voice  of  the 
a  material  alteration,  at  least  when  majority  will  contral,  on  grounds  of 
such  trade  is  contrary  to  law,  and  public  convenience;  and  this  is  also 
will  justify  the  minority  in  with-  part  of  the  law  of  corporations.  At- 
drawing  from  the  firm.  Abbot  ©.  tomey-General  v,  Davy,  2  Atk  212; 
Johnson,  82  N.  H.  9.]  The  King  v.  Beeston,  3  T.  R.  592; 
»  Livingston  v.  Lynch,  4  Johns.  Withnell  v.  Gartham,  6  T.  R.  388; 
Ch.  673,  696.  — In  this  case  Mr.  Grindley  t^.  Barker,  1  B.  &  P.  229; 
Chancellor  Kent  said:  *'  Lord  Coke,  Green  t;.  Miller,  6  Johns.  39;  6  Co. 
Co.  Litt.  181,  b,  took  the  distinc-  63,  a.  In  Lloyd  v,  Loaring,  6  Ves. 
tion  between  public  and  private  as-  778,  there  was  a  suit  by  three  per- 
sociations,  and  admitted  that  in  sons,  on  behalf  of  themselves  and 
matters  of  public  concern  the  voice  all  the  other  members  of  a  lodge  of 
of  the  majority  should  govern,  be-  Freemasons ;  and  Lord  Eldon  ob- 
cause  it  was  for  the  public  good,  and  served  *  that,  if  he  considered  them 
the  power  was  to  be  more  favorably  as  individuals,  the  majority  had  no 
expounded  than  when  it  was  ci'eated  right  to  bind  the  minority.  One  in- 
for  private  purposes.    In  Viner,  tit.  dividual  has  as  good  a  right  to  pes* 
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seas  the  property  as  any  other,  un-  held.  It  was  resolved  by  the  K.  B., 
less  he  can  be  affected  by  some  that  one  person  only  could  not  be 
agreement.'  Mr.  Abbott,  Law  of  appointed  at  a  general  quarterly 
Shipping,  Part  1,  c.  3,  §  2,  admits  meeting,  in  place  of  the  two  origi  ti- 
the extreme  inconvenience,  under  ally  appointed  under  the  deed,  uu- 
the  law  of  England,  of  enjoying  less  such  alteration  was  made  by  the 
personal  chattels  vested  in  several  consent  of  all  the  subscribers.  Lord 
distinct  proprietors,  without  a  com-  EUenborough  said,  that  *  a  change 
mon  consent  and  agreement  among  had  been  made  in  the  constitution 
them.  But  the  case  most  applica-  of  this  company,  which  could  not 
ble  to  the  one  before  us,  is  that  of  be  made  without  the  consent  of  the 
Davies  v,  Hawkins,  3  M.  &  S.  488.  whole  body  of  the  subscribers.  It 
A  company  was  formed  for  brewing  was  such  a  substituted  alteration  in 
ale,  and  by  deed  they  confided  the  its  constitution  as  required  the  as- 
conduct  of  the  business  to  two  per-  sent  of  all.' "'  [Natusch  v.  Irving, 
sons,  who  were  to  be  trustees  of  the  Gow  on  P.  App.  398,  3d  ed.] ;  {Lind. 
company.  General  quarterly  meet-  on  P.  4th  ed.  601-604.  See  Re  Ph<B- 
ings  of  the  company  were  to  be  nizlifelns.  Co.,2  J.  &  £L441|. 
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CHAPTER  Vra. 

IXABIUnES  AND   BXKMPTIONS  OF  PABTNSB8  AS  TO  THIBD 

PERSONS. 

§  126.  Proof  of  Authority  to  bind  Firm  token  Necessary. 
There  are  certain  powers  and  authorities  which  from  long 
usage  and  recognition  are  so  generally  attached  to  all  sorts  of 
partnerships  timt  they  will  be  deemed  to  exist  by  presump* 
tion  of  law  (^pretumptione  Juris  et  de  Jure)^  unless  there  is 
clear  evidence  to  repel  the  presumption,  or  some  positive  con- 
trary stipulation  be  ag^ed  upon  between  the  parties.  Thus, 
for  example,  each  partner  may,  as  we  have  seen,  buy  and  sell 
goods  belonging  to  or  for  the  use  of  the  partnership  or  the 
ordinary  business  thereof;^  each  partner  may  pledge  the 
partnership  property,  or  borrow  money  for  partnership  pur- 
poses, on  the  credit  of  the  firm.'  These  cases  are  sufficiently 
clear  from  what  has  been  already  suggested  in  a  former 
section.'  But  the  same  doctrine  cannot  be  as  universally 
affirmed  as  to  the  right  to  draw,  or  indorse,  or  accept,  or  ne- 
gotiate bills  of  exchange,  or  to  make,  or  indorse  promissory 
notes,  not  being  the  securities  of  third  persons,  held  by  the 
firm  as  a  part  of  the  funds  thereof,  and  therefore  disposable 

1  Con.  on  P.  B.  3,  c.  1,  §  1,  pp.  V.  Hanboiy,  Cowp.  445;  Baba  o. 
263-265, 267, 2d  ed. ;  Hyat  v.  Hare,  Ryland,  Gow,  132;  Tnpper  o.  Hay- 
Comb.  383;  Thicknesae  v.  Bromi-  thorn,  Gow,  135;  Reid  v.  Hollins- 
low,  2  Cr.  &  J.  425;  ante,  §  102;  head,  4  B.  &  C.  867;  Church  o. 
Livingston  v,  Rooeevelt,  4  Johns.  Sparrow,  5  Wend.  223;  Livingston 
251;  U.  S.Bankv.  Binney,  5  Mason,  r.  Roosevelt,  4  Johns.  251,  265;  2 
176;  8.  c.  5  Pet.  529.  Bell,  Comm.  B.  7,  pp.  615,  616,  5th 

>  Coll.  on  P.  B.  3,  c.  1,  §  1,  pp.  ed.;  8  Kent,  43-46;  Gow  on  P.  c. 

263,  267  ;    Id.  290,  291,  2d  ed.;  2,  §  2,  pp.  86-^,  3d  ed.;  Wats,  on 

RothweU  V,  Humphreys,  1  Esp.  406;  P.  c.  4,  p.  195;  U.  S.  Bank  v.  Bin- 

Thicknesse  v.  Bromilow,  2  Cr.  &  J.  ney,  5  Mason,  176;  s.  o.  5  Pet  529. 

425;   Bank  of  U.  S.  v.  Binney,  5  *  AnUj  §  102. 
Mason,  176;  a.  c.  5  Pet.  529;  Fox 
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accordingly.  For  although,  in  the  ordinary  course  of  com- 
mercial partnerships,  these  are  known  and  universally  ac- 
knowledged operations,  which  any  partner  is  competent  to 
transact,  because  they  arise  from  the  usages  of  tmde  and  the 
previous  consent  of  all  the  partners,  and  from  this  univer- 
sality in  practice  they  are  now  adopted  as  a  general  rule  of 
law,^  yet  it  by  no  means  follows  that  the  like  rule  prevails 
in  all  other  sorts  of  partnership,  or  in  such  as  are  of  a  special 
and  peculiar  nature.'  The  foundation  of  any  general  and 
known  usage  may  here  altogether  fail,  and  the  very  nature, 
or  organization,  or  objects  of  the  partnership  may  show  that 
it  is  neither  a  proper  nor  a  necessary  power  to  be  exercised 
by  a  partner.^  Thus,  if  a  partnership  is  organized  for  mining 
or  for  farming  purposes,  the  directors  or  active  agents  thereof 
will  not,  as  incident  thereto,  possess  a  power  to  draw  or  ac- 
cept bills,  or  to  draw  or  indorse  notes  for  the  company.  But 
there  should  be  some  proof  that  an  express  authority  is  given 
for  this  purpose,  or  that  it  is  implied  by  the  usages  of  the 
business,  or  the  ordinary  exigencies  and  objects  thereof.^ 

1  Coll.  on  P.  B.  3,  c.  1,  §  2,  pp.  2Cr.  &  J.  425;  Greenslade  v.  Dower, 

268-279,    2d    ed.  ;    Thicknesse   o.  7  B.  &  C.  635.     {See  ante,  §§  102a, 

Bromilow,  2  Cr.  &  J.  425;  U.  8.  114  et  $eq,j  this  last  as  to  what  is 

Bank  v.  Binney,  5  Mason,  176,  184;  considered  to  be  within  the  scope  of 

8.  c.   5  Pet.   529  ;   Livingston   v.  the  partnership  business  generally. 

Roosevelt,  4  Johns.  251 ;  Swan  o.  It  seems  that,  in  an  action  on  a  note 

Steele,  7  East,  210;  Gow  on  P.  c.  2,  given  in  the  partnership  name,  the 

§  2,  pp.  88-^,  3d  ed. ;   Le  Roy  v.  phiintiff  is  not  required,  in  order  to 

Johnson,  2  Pet.  186;   Harrison  «.  make  out  a;>rtmd/act>ca8e,  to  show 

Jackson,  7  T.  R.  207.  at  the  outset,  that  the  partnership 

*  Dickinson  v.  Valpy,  10  B.  &  C.  was  one  of  the  class  in  respect  to 
128;  Thicknesse  v.  Bromilow,  2  Cr.  which  the  authority  to  make  such  a 
k  J.  425,  430.  [But  this  rule  was  note  is  presumed.  Carrier  v.  Cam- 
extended  to  banking  partnerships,  epon,31Mich.373.  See  Webb  r.  Lig- 
in  Bank  of  Australasia  v.  Breillat,  gett,  6  Mo.  App.  845.  |  Pothierhas 
6  Moore,  P.  C.  152,  where  the  Ian-  put  several  cases  illustrative  of  an 
gnage  of  the  text  is  cited  with  ap-  analogous  doctrine,  in  cases  of  part- 
probation.     See  ante^  §  102  a.]  nerships  not  commercial.    Poth.  de 

»  Coll.  on  P.  B.  8,  c.  2,  §  2,  pp.  Soc.  102-104.    Mr.  Chancellor  Kent 

829, 830,  2d  ed. ;  Gow  on  P.  c.  4,  §  1,  has  well  summed  up  the  doctrine  in 

pp.  149,  150,  8d  ed.  his  Commentaries,  3  Kent,  46.     He 

*  Coll.  on  P.  B.  8,  c.  1,  § 2,  p.  269,  says:  *»  It  was  formerly  understood 
2d  ed. ;  Dickinson  v.  Valpy,  10  B.  k  that  one  partner  might  bind  his  co- 
C.  128;  Mullett  o.  Huchinson,  7  B.  partners  by  a  guaranty  or  letter  of 
k  C.  689;  Thicknesse  v.  Bromilow,  credit  in  the  name  of  the  firm;  and 
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§  127.  Cases  of  Ghuiranttf.  The  like  observations  apply 
with  increased  force  to  cases  of  guaranty.^  If  one  partner 
gives  a  letter  of  credit  or  guaranty  in  the  name  of  the  part- 
nership, it  is  not  to  be  treated  as  of  course  binding  on  the 
partnership,  for  it  is  not  a  natural  or  necessary  incident  in  all 
sorts  of  partnerships  for  one  partner  to  possess  the  power  to 
bind  his  copartners  by  a  guaranty.^  It  must  be  shown  to  be 
justified,  either  by  the  usages  of  the  particular  trade  or  busi- 
ness, or  by  the  known  habits  of  the  particular  partnership,  or 
by  the  express  or  implied  approbation  of  all  the  partners  in 
the  given  case.^    The  same  rule  will  apply  to  cases  where  one 

Lord  Eldon,  in  the  case  of  Ez  parte  122;  Tutt  p.  Addams,  24  Mo.  186]; 

Gardom,  considered  the  point  too  |1  Am.  Lead.  Cas.  5th  ed.  *457, 5621. 

clear  for  argument.    But  a  differ-  *  Duncan  v,  Lowndes,  3  Camp, 

ent  principle  seems  to  have  been  478;  Sandilands  v.  Marsh,  2  B.  & 

adopted;  and  it  is  now  held,  both  in  Aid.  673;  Payne  o.  Ives,  3  Dow.  & 

England  and  in  this  country,  that  Ry.  664;  i^a; />ar/«Nolte,  2  Glyn&  J. 

one  partner  is  not  authorized  to  bind  295,  306;  Coll.  on  P.   B.   3,  c.  1, 

the  partnership  by  a  guaranty  of  the  §  3,  pp.  279-281,  2d  ed. ;  Crawford  v. 

debt  of  a  third  person,  without  a  Stirling,  4  Esp.  207;  Theobald  on 

special  authority  for  that  purpose,  Prin.   and  Surety,  29-31;  2  Bell, 

or  one  to  be  implied  from  the  pre-  Comm.  B.  7,  c.  1,  p.  618,  5th  ed. ; 

vious  course  of  dealing  between  the  3  Kent,  46,  47 ;  Sutton  v.  Irwine, 

parties,  unless  the  guaranty  be  af-  12  S.  &  R.  13 ;  Hamill  v.  Purvis,  2 

terwards  adopted  and  acted  upon  by  Penn.  177 ;  Gow  on  P.  c.  2,  §  2,  pp. 

the  firm.     The  guaranty  must  have  37,  38,  56-58;  Id.  c.  4,  §  1,  pp.  148, 

reference  to  the  regular  course  of  149,  3d  ed. ;    Dob  v,   Halsey,   16 

business  transacted  by  the  partner-  Johns.  34;  [Rollins  v.  Stevens,  31 

ship,  and  then  it  will  be  obligatory  Me.  254;  Foot  v,  Sabin,  19  Johns, 

upon  the  company,  and  this  is  the  154;  N.  Y.  F.  Ins.  Co.  v,  Bennett, 

principle  on  which  the  distinction  5    Conn.    574;    Alliance    Bank    o. 

rests.     The  same  general  rule  ap-  Tucker,  15  W.   R.   992].      {In  re 

plies  when    one  partner  gives  the  West  of    England    Bank,    14   Ch. 

copartnership  as  a  mere  and  avowed  D.  317;  Moran  ».  Prather,  23  Wall, 

surety  for  another,  without  the  au-  492;  Marsh  v.  Thompson  National 

thority  or  consent  of  the  firm;  for  Bank,  2  Bradw.  (111.)  217.     But  see 

this  would  be  pledging  the  partner-  First  National  Bank  of  Dubuque 

ship  responsibility  in  a  matter  en-  ».  Carpenter,  34  Iowa,  433;  s.  c. 

tirely  unconnected  with  the  partner-  41  Iowa,  518. }     There  is  some  ap- 

ship  business."     {See  post,  §  127.}  parent  discrepancy  in  the  authori- 

^  2  Bell,  Comm.  B.  7,  p.  618,  ties.     But  the  text  contains  what 

5th  ed. ;  3  Kent,  46.     [See  previous  seems  to  me  the  just  results  belong- 

note.]  ing  to  the  doctrine;  and  it  is  ac- 

*  [Sweetser  r.  French,  2  Cush.  cordingly  adopted  by  Mr.  Chancellor 

309 ;  Andrews  v.  Planters'  Bank,  15  Kent  in  his  Commentaries.    3  Kent, 

Miss.  192;  Langanv.  Hewett,  21  Id.  46,  47.     In  Hope  v,  Cust,  cited  by 
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partner  signs  or  indorses  the  name  of  a  firm  to  a  note,  as 
surety  for  a  third  person,  in  which  note  the  partnership 

has  no  interest,  and  where  it  is  not  in  the  course  of  their 
business.^ 

Mr.  Justice  Lawrence  in  Shirreff  v.  the  partnership,  although  the  gaar- 
Wilks,  1  East,  48,  63,  Lord  Mans-  anty  was  not  known.  This  must 
field  is  reported  to  have  said:  have  been  sustained  upon  the  no- 
*' There  is  no  doubt  but  that  the  tion  that  dealers  in  annuities,  in 
act  of  every  single  partner  in  a  the  ordinary  course  of  things,  were 
transaction  relating  to  the  partner-  accustomed  to  guarantee  them ;  for 
ship  binds  all  others.  If  one  gives  the  mere  adoption  of  an  act  of  one 
a  letter  of  credit  or  guaranty  in  the  partner,  where  there  was  a  conceal- 
name  of  all  the  partners,  it  binds  ment  of  material  circumstances, 
all."  Lord  Mansfield  was  here  ad-  might  not  bind  him,  if  the  busi- 
dressing  himself  to  the  case  of  bank-  ness  were  not  within  the  scope  of 
ers,  when  it  might  perhaps  be  within  their  ordinary  business."  [The  de- 
the  ordinary  scope  of  their  business,  cision  in  Ex  parte  Gardom,  15  Yes. 
On  the  other  hand,  Lord  Ellenbor-  286,  and  Lord  Mansfield's  dictum, 
ough,  in  Duncan  v,  Lowndes,  3  must  be  considered  as  overruled, 
Camp.  478,  in  the  case  of  a  com-  and  the  law  in  England  settled  in 
mercial  partnership,  said:  **  As  it  is  accordance  with  the  text  by  Hasle- 
not  usual  for  merchants  in  the  com-  ham  v.  Young,  5  Q.  B.  833,  and 
mou  course  of  business  to  give  col-  Brettel  v.  Williams,  4  Ezch.  623.] 
lateral  engagements  of  this  sort,  I  ^  Laverty  v.  Burr,  1  Wend.  529, 
think  you  must  prove  that  Lowndes  531 ;  Bank  of  Rochester  v.  Bowen, 
had  authority  from  Bateson  to  sign  7  Wend.  158;  Wilson  t;.  Williams, 
the  partnership  firm  to  the  guaranty  14  Wend.  146  ;  Catskill  Bank  v. 
in  question.  It  is  not  incidental  to  Stall,  15  Wend.  364;  [Rollins  v. 
the  general  power  of  a  partner  to  Stevens,  31  Me.  454;  McQuewans 
bind  his  copartners  by  such  an  in-  v.  Hamlin,  35  Penn.  St.  517;  Sel- 
strument.  The  case  was  not,  how-  den  v.  Bank  of  Commerce,  3  Minn, 
ever,  a  guaranty  in  the  partnership  166.  See  Butterfield  v.  Hemsley, 
business,  but  a  guaranty  of  the  ac-  12  Gray,  226] ;  {1  Am.  Lead.  Cas.  5th 
ceptances  of  a  third  person,  not  be-  ed.  *455,  560;  Hendrie  r.  Berkowitz, 
longing  to  the  partnership  funds.  37  Cal.  1 13 ;  Kidder  v.  Page,  48  N. 
In  Sandilands  v.  Marsh,  2  B.  &  Aid.  H.  380;  National  Bank  of  Common- 
673,  a  guaranty  of  an  annuity  by  wealth  v.  Law,  127  Mass.  72;  Na- 
one  partner,  the  partnership  not  tional  Security  Bank  v.  McDonald, 
dealing  in  annuities,  but  the  deal-  Id.  82;  Lemoine  v.  Bank  of  North 
ing  in  this  annuity  being  known  to  America,  3  Dill.  44;  Fielden  v.  La- 
the other  partner,  and  not  disap-  hens,  9  Bosw.  436;  s.  c.  2  Abb. 
proved  of  by  him,  and  he  having  no  Dec.  (N.  Y.)  HI ;  Heffron  v.  Hana- 
knowledge  of  the  guaranty,  was  ford,  40  Mich.  305;  Moynahan  v. 
held  to  bind  the  partnership,  upon  Hanaford,  42  Mich.  329;  Silvers  v. 
the  ground  that  the  transaction  as  to  Foster,  9  Kan.  56;  Davis  v.  Black- 
the  annuity  being  adopted  as  a  part  well,  5Bradw.  (111.)  32 ;  Vredenburgh 
of  the  business  binding  on  the  part-  v.  Lagan,  28  La.  Ann.  941 ;  Faler  v, 
nership,  the  whole  transaction  bound  Jordan,  44  Miss.  283;   Sylverstein 
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§  128.   Firm  not  bound  to  Person  who  knows  Want  ofAu^ 
thority.   In  the  next  place  every  contitict  in  the  name  of 

v.  Atkinson,  45  Miss.  81;  Bloom  v.  partners  is  presumed,  and  the  bar- 
Helm,  53  Miss.  21;  In  re  Irving,  den  of  avoiding  the  secarity  is 
17  N.  B.  R.  22.  See  also  Wait  o.  thrown  on  the  firm,  and  they  are 
Thayer,  118  Mass.  478;  Brayley  9.  required  to  prove  that  the  note  was 
Hedges,  52  Iowa,  623;  First  Na-  signed  by  one  of  the  partners  on 
tional  Bank  of  Chittenango  v.  Mor-  his  individual  account,  without  the 
gan,  73  N.  Y.  593;  Bank  of  Com-  knowledge  and  against  the  consent 
monwealth  o.  Mudgett,  44  N.  Y.  of  the  others,  and  that  the  creditor 
514;  Chemung  Canal  Bank  V.  Brad-  knew  that  fact  when  he  took  the 
ner.  Id.  680;  First  National  Bank  paper  of  the  firm.  Here  the  onus 
of  Fort  Dodge  v.  Breese,  30  Iowa,  probandi  is  thrown  on  the  creditor. 
640;  Freeman's  National  Bank  v.  The  law  upon  this  subject  is  very 
Savery,  127  Mass.  75, 78.  One  part-  fully  considered  and  clearly  estab- 
ner  has  no  authority  to  bind  his  lished  in  the  cases  referred  to,  and 
copartners  by  the  acceptance  of  a  also  in  Livingston  v.  Hastie,  2 
blank  draft.  See  Hogarth  v.  La-  Caines,  246;  Lansing  v.  Gaine,  2 
tham,  3  Q.  B.  D.  643) .  The  Ameri-  Johns.  300 ;  and  Livingston  r.  Roose- 
can  cases  are  very  generally  agreed  velt,  4  Johns.  251.  The  only  dia- 
on  this  point.  In  Laverty  «.  Burr,  tinction  between  this  case  and  that 
1  Wend.  520,  531,  Mr.  Justice  Suth-  of  Foot  «.  Sabin,  10  Johns.  154,  is 
erland,  in  delivering  the  opinion  of  this.  In  that  case  the  note  was 
the  court,  said:  *'  Hosmer,  the  agent  signed  by  ope  of  the  partners  in  the 
of  the  plaintiffs,  took  the  note  in  name  of  the  firm  as  sureties;  here 
question  for  a  debt  due  from  Allen,  it  was  indorsed;  and  it  was  urged, 
the  maker,  to  them.  He  refused  to  upon  the  argument  of  this  cause, 
take  Allen's  note  without  security,  that,  in  eveiy  general  partnership, 
The  security  given  was  the  indorse-  each  member  necessarily  possesses 
ment  of  Burr  and  Baldvrin,  the  de-  the  power  of  signing  or  indorsing 
fendants,  and  of  Smith  and  Jen-  negotiable  commercial  paper  in  the 
kins,  the  second  indorsers.  The  customary  way  of  business,  though 
plaintiffs,  therefore,  knew,  when  the  power  of  pledging  the  firm  as 
they  took  the  note,  that  the  in-  sureties  for  third  persons  may  not 
dorsement  of  the  defendant  was  exist.  The  form  of  the  transaction 
made  by  one  of  the  partners  in  the  cannot  be  material,  except  by  way 
name  of  the  firm,  as  security  for  of  evidence.  When  paper  is  signed 
Allen,  and  not  for  a  debt  due  from  by  one  partner  in  the  name  of  the 
the  firm.  The  partner  who  did  not  firm,  as  sureties  for  a  third,  it  car- 
sign  the  note  is  not  bound  by  it  nes  on  the  face  of  it  evidence  that 
under  such  circumstances,  unless  he  it  was  not  given  for  a  partnership 
was  previously  consulted  and  as-  debt,  and  proof  of  that  fact  becomes 
sented  to  the  transaction;  and  the  unnecessary.  But  when  it  is  signed 
burden  of  proving  that  the  partner  or  indorsed  in  the  ordinary  manner, 
who  did  not  sign  the  note  consented  such  proof  must  be  given.  But 
to  be  bound  is  thrown  on  the  cred-  when  the  fact  is  established,  that  it 
itor.  Dob  v.  Halsey,  16  Johns.  84,  was  not  given  for  a  partnership 
and  Foot  v.  Sabin,  19  Johns.  154.  debt,  and  that  the  person  to  whom 
In  England,  the  assent  of  all  the  it  was  passed  knew  it,  no  matter 
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the  firm,  in  order  to  bind  the  partnership,  must  not  only  be 
within  the  scope  of  the  business  of  the  partnership,  but  it 
must  be  made  with  a  party  who  has  no  knowledge  or  notice 
that  the  partner  is  acting  in  violation  of  his  obligations  and 
duties  to  the  firm,  or  for  purposes  disapproved  of  by  the  firm, 
or  in  fraud  of  the  firm.  For  every  such  contittct  made  with 
such  knowledge  or  notice  will  be  void  as  to  the  firm,  how- 
ever binding  it  may  be  upon  the  individual  partner  making 
it.^  This  is  a  natural  result  of  the  principles  of  justice  and 
equity  applied  to  every  other  contract,  as  well  as  to  that  of 
partnership  contract.  It  also  follows  from  the  known  limita- 
tions of  the  law  of  agency ;  for  no  agent  can  bind  his  principal 
in  any  transaction  in  which  he  knowingly  exceeds  his  au- 
thority, or  knowingly  colludes  with  another  person  having 
notice,  in  any  violation  of  the  rights  of  his  principal.^ 

§  129.  Foreign  Law.  The  same  principles  are  incorporated 
into  the  foreign  law  of  the  modern  nations  of  Europe,  in  re- 
spect to  partnership.  Thus,  Pothier  says  that  in  cases  of 
partnership,  the  signature  of  the  firm  by  one  partner  will  not 

what  the  form  of  the  instrument  is,  ered  it  to  C,  who  had  knowledge  of 

it  does  not  bind  the  partners  who  the  fraud.    The  firm  was  afterwards 

did  not  sign  or  assent  to  it.    In  this  dissolved  and  a  receiver  appointed. 

case  the  assent  of    Baldwin  is  not  A.,  after  the  note  became  due,  and 

shown,  and  he  is  therefore  entitled  while  it  was  still  in  the  hands  of  C, 

to  judgment."      [The    authority,  no  suit  having  been  begun  on  it, 

however,  may  be  proved  by  circum-  brought  a  bill  in  equity  against  B. 

stances.   Butler  v.  Stocking,  4  Seld.  and  C,  praying  that  C.  might  be 

408.]  ordered  to  produce  and  cancel  the 

*  See  Stainer  ».  Tysen,  8  Hill  note,  and  restrained  from  enforcing 

(N.  Y.),  279;  }Lind.  on  P.  4th  ed.  it.     It  was  held  that  the  bill  could 

825-334;  1  Am.  Lead.  Cas.  6th  ed.  be  maintained.     Fuller  t?.  Percival, 

•442,  544;  Hogarth  v.  Latham,  3  126  Mass.  881.    But  where  C.  had 

Q.  B.  D.  643;  Rutledge  ».  Squires,  delivered  the  note  to  D.,  a  bonafde 

23  Iowa,  53;   Knox  ».  Buffington,  holder  for  value,  who  brought  an 

60  Iowa,  320;  Stegall  ».  Coney,  49  action  on  it,  it  was  held  that  a  bill 

Miss.  761;  Yeager  v.  Wallace,  57  by  A.  against  B.  and  C,  praying 

Penn.  St365.  See  Drumm  t^.  Hanna,  that  C.  might  be  ordered  to  pay, 

25  La.  Ann.  645;  Hicks  v.  Russell,  take  up,  and  cancel  the  note,  and  be 

72  m.  230 ;  Bartlett  v,  Powell,  90  restrained  from  enforcing  it,  could 

111.  331;  Hastings  v.  Hopkinson,  28  not  be  maintained.     Ib{. 
Yt.  108.    B.,  a  member  of  a  firm         >  Story  on  Ag.  §§  125,  165;  3 

of  which  he  and  A.  were  partners,  Kent,  44-46;  Gow  on  P.  c.  2,  §  2, 

fraudulently  made  a  promissory  note  p.  42 ;  Id.  pp.  49>56,  3d  ed. ;  Coll. 

in  the  name  of  the  firm,  and  deliv-  on  P.  B.  3,  c.  1,  p.  261,  2d  ed. 
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oblige  the  partnership,  if  it  appears  from  the  very  nature  of 
the  contract  that  it  does  not  concern  the  business  of  the  part- 
nership.* So,  Mr.  Bell  asserts  the  like  principles  to  belong 
to  the  Scottish  law.  When,  says  he,  the  party  has  notice  of 
a  stipulated  restraint  on  the  power  of  the  partners,  or  when, 
by  the  circumstances,  or  in  its  own  nature,  the  transaction  is 
such  as  to  carry  evidence  with  it  of  a  misapplication  of  the 
firm  to  what  is  an  individual  concern  only,  and  not  a  matter 
in  which  the  company  is  interested,  the  company  and  the 
other  partners  will  not  be  bound.^ 

§  130.  Illustrative  Cases.  This  doctrine  may  be  illustrated 
in  various  ways,  but  the  same  principle  pervades  the  whole  of 
the  cases.  Thus,  if  a  person  should  trust  a  firm,  with  a  full 
knowledge  that  one  partner  had  withdrawn  from  it,  or  that 
the  firm  was  dissolved,  or  that  the  other  partners  disavowed 
or  repudiated  any  such  transaction,  in  each  of  these  cases  he 
would  have  no  remedy  against  any  of  the  partners,  except 
the  one  with  whom  he  had  entered  into  the  contract.^    So, 

*  Poth.  on  Oblig.  n.  83 ;  Poih.  exchange  in  the  joint  name  is  only 
de  Soc.  n.  101.  implied,  and  may,  therefore  be  re- 

*  2  Bell,  Comm.  B.  7,  p.  616,  butted  by  express  previous  notice, 
5th  ed.  to  the  party  taking  a  joint  security 

*  Minnit  v.  Whinery,  or  Whit-  from  one  partner,  of  his  want  of  au- 
ney,  5  Bro.  P.  C.  by  Tomlins,  489;  thority,  or  that  the  others  will  not 
8.  c.  16  Yin.  Ab.  244 ;  s.  c.  2  Bro.  be  liable  upon  it.  Such  a  power-  is 
P.  C.  323;  Le  Roy  v.  Johnson,  2  not  indispensably  essential  to  the 
Pet.  186;  Grow  on  P.  c.  2,  §  2,  pp.  existence  of  a  partnership;  thepart- 
48,  40,  3d  ed. ;  Coll  on  P.  B.  3,  c.  ners  may  stipulate  between  them- 
1,  p.  262,  2d  ed. ;  Willis  v.  Dyson,  selves  that  it  shall  not  be  exercised; 
1  Stark.  164;  Alderson  v.  Pope,  1  and  if  a  third  person,  apprised  of 
Camp.  404,  note ;  Gow  on  P.  c.  2,  §  2,  such  stipulation,  will  take  a  joint 
pp.  55-57,  2d  ed. ;  Id.  c.  4,  §  1,  pp.  security,  he  cannot  sue  the  firm  upon 
148-150.  |See  Lind.  on  P.  4th  ed.  it,  although  it  were  truly  represented 
48,  49,  327  et  seq,  and  next  note.|  tohim,by  the  partner  giving  the  se- 
—  Mr.  Gow  (on  P.  c.  2,  pp.  48,  49,  curity,  that  the  money  to  be  advanced 
3d  ed.)  has  stated  the  whole  doc-  on  it  was  required  for  the  pui-pose 
trine  very  clearly  and  distinctly,  of,  and  was  in  fact  applied  in,  liqui- 
**0n  the  subject,"  says  he,  **of  dating  the  partnership  debts ;  much 
negotiable  instruments,  it  remains  less  can  he  hold  the  firm  responsi- 
to  be  observed  that,  even  in  trans-  ble  on  a  security  so  obtained,  if  he 
actions  in  which  all  the  partners  are  take  it  in  defiance  of  a  positive  no- 
interested,  the  authority  of  one  part-  tice,  previously  given  by  one  of  the 
ner  to  make,  draw,  accept,  or  in-  members,  that  he  will  not  be  an- 
dorse  promissory  notes  or  biUs  of  swerable  for  any  bill  or  note  signed 
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also,  if  the  creditor  should  have  notice  of  any  private  arrange- 
ment between  the  partners,  by  which  the  power  of  one  part- 
ner to  bind  the  firm,  or  his  liability  on  the  partnership  con- 
tracts, is  qualified,  rv^tricted,  or  defeated,  the  creditor  would 
be  bound  by  such  arrangement,  and  could  not  enforce  any 
right  in  contravention  thereof.^     The  cases  have  gone  yet 

and  negotiated  by  the  others.  And  Sharp,  L.  R.  1  C.  P.  125,  126,  and 
the  power  of  one  partner  to  bind  the  the  judgment  in  Vice  v.  Fleming,  1 
firm  by  a  negotiable  security,  where  Y.  &  J.  227] .  —  In  Lord  Galway  v, 
it  is  capable  of  being  exercised,  is  Mathew,  10  East,  264,  Loi*d  £Uen- 
only  co-existent  with  the  duration  borough  said  :  **  The  general  au- 
of  the  partnership  itself ;  for,  imme-  thority  of  one  partner  to  draw  bUk 
diately  on  its  dissolution,  the  power  or  promissory  notes  to  charge  an- 
ceases."  But  although  a  partner  other  is  only  an  implied  authority; 
has  withdrawn  from  a  partnership,  and  that  implication  was  rebutted 
and  it  is  known  to  the  other  party,  in  this  instance  by  the  notice  given 
yet  if  his  name  is  still  to  continue  by  Smithson,  who  is  now  sought  to 
in  the  firm  for  a  limited  period,  that  be  charged,  which  reached  the  plain- 
will  create  a  liability  on  his  part  as  tiff,  warning  him  that  Mathew  had 
a  partner  for  that  period,  since  he  no  such  authority.  It  is  not  essen- 
thereby  holds  himself  out  to  the  tial  to  a  partnership  that  one  part- 
world  as  responsible  for  their  en-  ner  should  have  power  to  draw  bills 
gagements  for  that  period,  notwith-  and  notes  in  the  partnership  firm  to 
standing  the  dissolution  of  the  part-  charge  the  others;  they  may  stipu- 
nership.  Brown  v,  Leonard,  2  Chit-  late  between  themselves  that  it  shall 
ty ,  120.  not  be  done ;  and  if  a  third  person, 
^  Coll.  on  P.  B.  3,  c.  1,  p.  261 ;  Id.  having  notice  of  this,  will  take  such 
p.  329,  2d  ed. ;  Minnit  v,  Whineiy,  a  security  from  one  of  the  partners, 

5  Bro.  P.  C.  by  Tomlins,  489;  s.  c.  he  shall  not  sue  the  others  upon  it, 
16  Yin.  Ab.  244;  s.  c.  2  Bro.  P.  C.  in  breach  of  such  stipulation,  nor  in 
323;  Bignold  v.  Waterhouse,  1  M.  defianceof  a  notice,  previously  given 

6  S.  255;  Gow  on  P.  c.  2,  §  2,  pp.  to  him  by  one  of  them,  that  he  will 
54-56,  2  Bro.  P.  C.  323;  s.  c.  5  not  be  liable  for  any  bill  or  note 
Bro.  P.  C.  by  Tomlins,  489;  Ex  signed  by  the  others."  Mr.  €r0w, 
parte  Harris,  1  Madd.  3d  ed.;  Id.  speaking  on  this  subject,  says :  *' So 
c.  4,  §  1,  pp.  149-151;  {Urquhart  if  the  person  with  whom  the  single 
V,  Powell,  54  Ga.  29;  Radcliffe  v.  partner  deals  is  at  the  time  con- 
Yamer,  55  Ga.  427;  Medberry  v.  scious  of  the  misconduct  of  that 
Soper,  17  Kan.  369.  See  Lomme  partner  in  pledging  the  joint  name 
V,  Kintzing,  1  Mont.  290;  Williams  to  a  separate  transaction,  he  cannot 
V.  Barnett,  10  Kan.  455.  That  a  no-  enforce  against  the  firm  any  claim 
tice  by  one  partner  that,  as  to  some  that  may  arise  to  him  out  of  such 
particular  matter,  he  will  not  be  dealings.  Neither  can  he  call  upon 
bound  by  the  acts  of  his  copartner,  the  firm  to  fulfil  a  contract  which 
is  not  inconsistent  with  the  continu-  has  been  made  by  one  partner,  if  he 
ance  of  the  partnership,  see  Lind.  be  privy  to  a  private  agreement  be- 
on  P.  4th  ed.  329.  The  judgment  tween  the  partners  themselves,  the 
of   L.  J.  Bramwell   in  Bullen  v,  effect  of  which  is  to  throw  the  re- 
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farther,  and  it  has  been  held  that  where  a  note  has  been 
made  or  indorsed  bj  a  partner,  in  violation  of  his  duty  and 

sponsibility  upon  the  single  partner  ble,  as  such,  to  those  who  had  notice 

aloue.    Therefore,  where  four  per-  of  this  stipulation. '   These  dicta  ap- 

sons  are  partners  in  a  coach  con-  pear  to  authorize  the  statement  that 

cern,  but  one,  by  agreement,  provides  if  partners  stipulate  amongst  themr 

the  coaches  at  a  certain  rate  per  selves  that  certain  things  shall  not 

mile,  he  alone  is  responsible  for  re-  be  done,  no  person  who  is  aware  of 

pairs  done  to  the  coach  by  a  person  this  stipulation  is  entitled  to  hold 

cognizant  of  this  arrangement,  al-  the  firm  liable  for  what  may  be  done 

though  the  names  of  all  four  appear  by  one  of  the  members,  contrary  to 

on  the  vehicle.     So,  if  it  be  noto-  such  stipulation.    But  it  is  submit- 

rious,  that  the  proprietors  have  sep-  ted  that  this  proposition  is  too  wide, 

arate   departments    and   interests,  A  stranger  dealing  with  a  partner  is 

they  must  be  sued  separately  by  the  entitled  to  hold  the  firm  liable  for 

tradesmen,  who  may  supply  each  whatever  that  partner  may  do  on 

with  goods."  its  behalf  within  certain  limits.    To 

{Upon  this  subject  Mr.  Justice  deprive  the  stranger  of  this  right, 

Lindley  (Lind.  on  P.  4th  ed.  331),  he  ought  to  have  distinct  notice  that 

says  :   *'  Granting    that  a   person,  the  firm  will  not  be  answerable  for 

knowing  the  limits  of  a  partner's  the  acts  of  one  member,  even  within 

authority  as  set  by  his  copartners,  these  limits.     (See,  as  to  the  suffi- 

cannot  hold  them  responsible  for  an  ciency  of  such  notices.  Vice  t^.  Flem- 

act  done  by  him  in  excess  of  his  au-  ing,  1  Y.  &  J.  227.)    Now  notice  of 

thority,  it  still  remains  to  determine  an  agreement  between  the  members 

the  effect  of  notice,  by  non-partners,  that  one  of  them  shall  not  do  cer- 

of  stipulations  entered  into  between  tain  things  is  by  no  means  neces- 

the  partners  themselves.  sarily  equivalent  to  notice  that  the 

'*  In  Galway  v.  Mathew,  10  East,  firm  will  not  be  answerable  for  them 

264,  Lord  Ellenborough  is  reported  if  he  does.'     For  there  is  nothing 

to  have  said,  *  It  is  not  essential  to  a  inconsistent  in  an  agreement   be- 

partnership  that  one  partner  should  tween  the  members  of  a  firm  that 

have  power  to  draw  bills  and  notes  certain  things  shall  not  be  done  by 

in  the  partnership  firm  to  charge  the  one  of  them,  and  a  readiness  on  the 

others  ;    they  may  stipulate  between  part  of  all  the  members  to  be  re- 

themselves  that  it  shall  not  be  done ;  sponsible  to  strahgers  for  the  acts 

and  if  a  third  person^  having  notice  of  each  other,  as  if  no  such  agree- 

of  thiSf  will  take  such  a  security  from  ment  had  been  entei*ed  into.    It  is 

one  of  the  partners,  he  shall  not  sue  immaterial  to  a  stranger  what  stipu- 

ihe  others  upon  it  in  breach  of  such  lations  partners  may  make  amongst 

stipulation.'  themselves,  so  long  as  they  do  not 

<*  Again,  in  Alderson  v.  Pope,  1  seek  to  restrict  their  responsibility 

Camp.  404,  note,  the  same  judge  as  to  him  :  and  it  is  only  when 

held  *  that  where  there  was  a  stipu-  knowledge  of  an  agreement  between 

lation  between  A.,  B.,  and  C,  who  partners  necessarily  involves  knowl- 

appeared  to  the  world  as  copartners,  edge  that  they  decline  to  be  respon- 

that  C.  should  not  participate  in  sible  for  the  acts  of   each  other, 

profit  and  loss,  and  should  not  be  within  the  ordinary  limits,  that  a 

liable  as  a  partner,  C.  was  not  lia-  stranger's  rights  against  the  firm 
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aaihority,  if  the  holder  who  receives  it  has  been  guilty  of 
gross  negligence  in  receiving  it,  it  will  not  be  binding  in  his 
hands  upon  the  partnership.^ 

§  181.  Sot  a  fortiarij  in  Ca$e9  of  Fraud.  The  same  doctrine 
applies  a  fortiori  to  cases  of  fraud,  for,  although  in  cases  of 
partnership  a  fraud  committed  bj  one  partner  in  the  course 

can  be  prejudiced  by  what  he  may  be  the  case  between  him  and  those 
know  of  the  private  stipalatipns  be-  with  whom  he  aasociates  his  name, 
tween  its  members.  Brown  v.  Leonard,  2  Chitty,  120. 
*'  In  Gal  way  v.  Mathew,  1  Camp.  Against  the  general  proposition  in 
403,  and  10  East,  264,  the  plain-  qnoition  it  may  be  farmer  ai*ged 
tiff's  knowledge  of  want  of  anther-  that  if  partners  agree  not  to  be  lia- 
ity  was  derived,  not  from  notice  of  ble  beyond  a  certain  amount,  and  a 
any  agreement  between  the  partners,  stranger  has  notice  of  that  agree- 
but  from  an  advertisement  published  ment,  the  notice  avails  nothing 
by  one  of  them,  warning  all  persons  against  him.  Such  an  agreement, 
that  he  would  no  longer  be  liable  coupled  with  notice  of  it  on  the  part 
for  drafts  drawn  by  the  others  on  of  a  person  dealing  with  the  firm,  is 
the  partnership  account.  (Distinct  by  no  means  equivalent  to  a  contract 
notice  to  the  same  effect  existed  in  between  him  and  it,  that  he  shall 
Minnit  p.  Whitney,  16  Yin.  Ab.  not  hold  the  members  responsible 
244 ;  8.  c.  5  Bro.  P.  G.  489 ;  Willis  beyond  the  amount  which  they  may 
0.  Dyson,  1  Stark.  164.)  The  pas-  have  agreed  between  themselves  to 
sage,  therefore,  in  the  judgment,  and  contribute  respectively.  See  Green- 
extracted  above,  was  by  no  means  wood's  Gase,  2  De  G.  M.  &  G.  450, 
necessary  for  the  decision  of  the  476.  The  writer  is  not  acquainted 
case.  With  respect  to  Alderson  r.  with  any  case  in  which  it  has  been 
Pope,  1  Camp.  404,  note,  if  all  that  decided  that  persons  who  are  aware 
was  meant  was  that  a  person  know-  of  the  terms  upon  which  partners 
ing  that  C*  did  not  authorize  A.  or  have  agreed  together  to  carry  on 
B.  to  act  on  his  behalf  could  not  business  are  deemed  to  contract  with 
hold  C.  liable  for  their  acts,  the  case  them  upon  the  basis  of  the  agree- 
presents  no  difficulty;  but  if  any-  ment  come  to  amongst  the  partners 
thing  more  than  this  was  meant,  the  themselves.  In  aU  cases  of  this  de- 
authority  of  the  decision  becomes  at  scription,  the  real  question  to  be  de-  * 
least  doubtful,  it  having  been  held  termined  seems  to  be  whether  there 
in  another  case  that  a  person  who  was  distinct  notice  that  the  firm 
holds  himself  out  as  a  partner  with  would  not  be  answerable  to  stnin- 
others  with  whom  he  has  no  con-  gers  for  acts  which,  without  such  no- 
oem  is  liable  for  their  acts,  even  tice,  would  clearly  impose  liability 
to  persons  having  notice  of  the  true  upon  it;  and  in  case  of  any  doubt 
state  of  affairs ;  and  the  decision  was  upon  this  point,  the  firm  ought  dear- 
based  upon  the  very  ground  that  a  ly  to  be  liable,  the  onus  being  on  it 
person  who  holds  himself  out  as  a  to  show  sufficient  reason  why  liabil- 
partner  with  others  expresses  his  ity  should  not  attach  to  it.  See 
readiness  to  incur  the  responsibili-  Hawken  v.  Bourne,  8  M.  &  W.  703."  | 
ties  of  a  partner  as  regards  stran-  ^  Lloyd  v.  Freshfield,  2  C.  &  P. 
gers,  whatever  he  may  intend  shall  825;  s.  c.  9  Dowl.  &  By.  19;  N.  Y. 
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of  the  partnership  basiness  and  transactions,  without  the 
knowledge  of  the  other  partners,  will  bind  the  firm  and  create 
a  liability  co-extensive  therewith ;  ^  jet  it  would  be  absurd  to 
apply  this  principle  to  any  cases  where  the  fraud  is  known  to, 
or  participated  in,  or  connived  at  by,  the  third  person  whose 
interest  it  affected,  for  that  would  be  to  allow  him  to  take 
advantage  of  his  own  wrong,  and  would  affect  the  innocent 
with  the  grossest  injustice.  Thus,  for  example,  if  one  partner 
should  make  a  negotiable  security  in  the  name  of  the  partner- 
ship, and  dispose  of  it  to  a  third  person  who  knew  that  the 
proceeds  were  to  be  applied  in  fraud  of  the  firm,  or  for  pur- 
poses not  within  the  scope  of  their  business,  or  for  illegal 
purposes,  it  would  not  be  binding  on  the  firm.'  A  fortiori^ 
if  the  whole  transaction  should  be  a  meditated  fraud  to 
accomplish  a  mere  gaming  purpose,  or  some  other  illegal  pur- 
pose, between  the  very  parties,  the  same  rule  would  apply .^ 

§  132«  Use  of  Firm  Property  or  Credit  in  Favor  of  a  Part* 
ner'»  Private  Creditor.  Similar  principles  will  apply,  although 
not  always  to  the  same  extent  or  with  the  same  certainty, 
where  one  partner  misapplies  the  funds,  or  securities,  or  other 
effects  of  the  partnership  in  discharge  or  payment  of  his  own 
private  debts,  claims,  or  contracts.  In  such  cases  the  creditor, 
dealing  with  the  partner  and  knowing  the  circumstances,  will 
be  deemed  to  act  mala  fide  and  in  fraud  of  the  partnership, 
and  the  transaction  by  which  the  funds,  securities,  and  other 
effects  of  the  partnership  have  been  so  obtained  will  be 
treated  as  a  nullity .^    The  same  rule  will  ordinarily  apply  to 

F.  Ins.  Co.  V.  Bennett,  6  Conn.  574;  $  2,  pp.  55,  56,  dd  ed. ;  Id.  c.  4,  §  1, 

[Chapman  v.  Devereoz,  Z2  Yt.  616].  pp.  147-151 ;  Sandilands  v.  Manh, 

^AfUe,%  108;  Coll.  on  P.  B.  3,  2  B.  &  Aid.  673. 
o.  1,  §  5,  pp.  293-.804,  2d  ed. ;  Gow         *  Gow  on  P.  c  2,  §  2,  pp.  42-48, 

on  P.  c.  2,  §  2,  p.  55,  8d  ed.;  Id.  8d  ed.;  8  Kent,  42,  43;  Ex  parte 

0. 4,  §  l,pp.  146-148;  { pott,  §  166|.  Agace,  2  Cox,  812;  CoU.  on  P.  B. 

*  [See  Connecticut  River  Bank  8,  o.  2,  §  8,  pp.  831-^47,  2d  ed. ; 
V.  French,  6  Allen,  313;  Warren  Hope  v.  Cast,  cited  1  East,  53; 
V.  French,  Id.  317];  {Blodgett  v.  Arden  v.  Sharpe,  2  Esp.  524;  Shir- 
Weed,  119  Mam.  215.  See  also  reff  v.  Wilks,  1  East,  43;  Green  v. 
Wright  i;.  Brosseau,  73  HI.  381;  Deakin,  2  Stark.  847;  Ex  parte 
Stegall  V,  Coney,  49  Miss.  7611.  Goulding,  2  Glyn  &  J.  118;  Snaith 

»  Coll.  on  P.  B.  5,  c.  1,  §  6,  pp.  v.  Burridge,  4  Taunt.  684;  Rogers 

203-803,  2d  ed.;  Gow  on  P.  c.  2,  v.  Batchelor,  12  Pet.  221:  TF*  - 
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the  case  of  a  note,  or  indorsement,  or  acceptance,  given  by 

one  partner  in  the  name  of  the  firm  for  his  own  separate  debt 
or  contract,  for  it  is  a  clear  misapplication  of  the  partuei*ship 
credit.^    So,  a  release  of  a  partnership  debt  by  one  partner, 

Bnshell,  3  Mont  D.  &  De  6.  615;  Thorpe,  3  Mont.  &  Ayr.  716;  Fall 

Harwell  v.  Springfield,  15  Ala.  273;  River  Union  Bank  v.  Sturtevant,  12 

Kemeys  9.  Richards,  11  Barb.  312];  Cosh.  872;  Clay  v.  Cottrell,  18  Penn. 

I  Kendal   v.  Wood,   L.    R.    6   £x.  St.  408;  Venable  v.  Levick,2  Head, 

243;  Downing  v.  LinviUe,  3  Bush  351];{1  Am.  Lead.  Cas.  5thed.*454, 

(Ky.),  472;  Elkin  v.  Green,  13  Bush  558;  Heilbut  o.  Kevill,  L.  R.  6  C.  P. 

(Ky),  612;  McNair  r. Piatt,  46  111.  478;  Garland  v.  Jacomb,  L.  R.  8 

211;  Smith  v.  Andrews,  49  111.  28;  Ex.   216;    Carrier  v.  Cameron,  31 

Price  V.  Hunt,  59  Mo.  258;  Hilliker  Mich.  373;  Tompkins  v.  \Voodyai*d, 

v.  Francisco,  65  Mo.  598;  Williams  5  W.  Va.  216;   Davis  v.  Cook,  9 

V.  Barnett,  10  Kan.  455;   Viles  v.  Nev.  134;  Wittrara  y.  Van  Wormer, 

Bangs,  36   Wis.   131;    Cotzhausen  44  111.  525;  Hamilton  o.  Hodges,  30 

V.  Judd,  43  Wis.  213;  Blodgett  v.  La.  Ann.  1290;  Lime  Rock  Fire  & 

Sleeper,    67    Me.   499;    Snyder   v.  Marine  Ins.  Co.  &.  Treat,  58  Me.  416; 

Lunsford,  9  W.  Va.  223;  Hurt  v.  Union  National  Bank  of  Rahway  v. 

Clarke,  56  Ala.  19;  Todd  r.  Lorah,  Underbill,  21  Hun,  178.    SeeEllston 

75  Penn.  St.  155;  Billings  v,  Meigs,  v.  Deacon,  L.  R.  2  C.  P.  20;  Sedg- 

53  Barb.  272;  Gove  v.  Lawrence,  6  wick  v,  Lewis,  70  Penn.  St.  217; 

Lansing,    89  ;    Meridian    National  Sherwood  v.  Snow,  46  Iowa,  481; 

Bank  o.  Brandt,  51  Ind.  56;  Atkin  Atlantic  State  Bank  v.  Savery,  18 

7  ^ITTi  ^  ^^^  ^'^'^nr  )  I  ^Vi  ^<fl^"  ^u^*  ^^1  Hayes  v.  Baxter,  65  Barb. 
».  Westover,  29  Mich.  14.  See  181;  In  re  Forsyth,  7  N.  B.  R.  174. 
also  Flanagan  r.  Alexander,  50  Mo.  Where,  in  case  of  such  an  indorse- 
50  ;  Wise  t^.  Copley,  36  Ga.  508;  ment,  the  ci'editor,  in  order  to  bind 
National  Bank  of  Jacksonville  o,  the  firm,  transferred  the  note,  before 
Mapes,  85  111.  67 ;  Donovan  v,  Dy-  maturity,  to  a  bona  fide  holder,  the 
mond,  3  Woods,  141.  But  see  Tyler  creditor  is  guilty  of  a  fraud  upon  the 
V.  Scott,  45  Vt.  261.  And  the  funds  other  partners,  and  is  liable  at  law 
80  received  will  be  regarded  as  held  to  each  of  them  separately  for  the 
in  trust  for  the  benefit  of  the  firm,  injury  sustained  to  his  interest  in 
and  may  be  attached  in  the  hands  of  the  partnership.  Calkins  v.  Smith, 
the  separate  creditor  upon  a  trustee  48  N.  Y.  6141.  ^Q  Arden  v.  Sharpe, 
process  instituted  against  the  firm  2  Esp.  524,  525,  Lord  Kenyon  said: 
by  one  of  its  creditors.  Johnson  v,  **  The  bill  is  indorsed  by  one  part- 
Hersey,  70  Me.  74 1.  ner  in  the  name  of  the  firm.  One 
^  Gow  on  P.  c.  2,  §  2,  pp.  44-48,  partner  certainly  may  indorse  a  bill 
3d  ed. ;  Coll.  on  P.  B.  3,  c.  2,  §  3,  in  the  partnership  name ;  and  if  it 
pp.  331-347,  2d  ed. ;  Wats,  on  P.  c.  goes  into  the  world,  and  gets  into 
4,  pp.  196, 197,  2d  ed. ;  Whitaker  o.  the  hand  of  a  bona  fide  holder,  who 
Brown,  11  Wend.  75;  Gansevoort  v.  takes  it  on  the  credit  of  the  partner- 
Williams,  14  Wend.  133;  Wilson  ship  name,  and  is  ignorant  of  the 
V.  Williams,  14  Wend.  146;  Dob  v.  circumstances,  though  in  fact  the 
Halsey,  16  Johns.  34;  [Lang  v.  bill  was  first  discounted  for  that  one 
Waring,  17   Ala.    145;   Ex  parte  partner's  own  use,  in  such  case  the 
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which  ordinarily  will  extinguish  the  partnership  debt,  will 
be  held  inoperative  and  void  as  to  the  firm,  if  it  was  taken  in 

partnership  is  liable.  Bat  the  case  presently  have  occasion  to  mention 
is  different  where  the  party  who  for  another  purpose.  In  special 
brings  the  action  was  himself  the  partnerships,  however,  this  power  of 
person  who  took  the  bill  with  the  the  individuals  composing  them  is 
indorsement  by  one  partner  only,  restricted  to  still  narrower  limits, 
and  was  informed  that  the  transao-  and  can  only  be  legally  exercised 
tion  was  to  be  concealed  from  the  within  the  compass  of  that  particu- 
other.  He  cannot  sue  the  partner-  lar  business  to  which  the  partnership 
ship.  The  transaction  indicates  that  relates.  It  is  as  circumscribed  as  the 
the  money  was  for  that  partner's  own  partnership  itself .  It  is,  therefore, 
use,  and  not  raised  on  the  partner-  analogous  to  that  which  is  conferred 
ship  account;  therefore  he  shall  not  on  an  agent,  appointed  for  a  special 
be  allowed  to  resort  to  the  security  purpose,  who,  if  he  exceed  his  au- 
of  the  partnership,  to  whom,  in  the  thority,  cannot  bind  his  principal, 
original  transaction,  he  neither  Fenn  o.  Harrison,  3  T.  R.  757. 
looked  nor  trusted. "  In  Livingston  This  analogy  is  complete,  in  all 
9.  Roosevelt,  4  Johns.  251,  265,  Mr.  cases,  where  third  persons  have  deal- 
Justice  Van  Ness  said:  **  The  dis-  ings  with  a  special  partner,  with 
tinction  between  general  and  special  notice  that  he  is  such.  And,  ao- 
partnerships  is  probably  coeval  with  cordingly,  it  has  been  repeatedly 
their  existence.  A  general  rule  ap-  ruled  that,  whenever  such  a  partner 
plicable  to  both  is  that,  in  transac-  pledges  the  partnership  funds,  or 
tions  relating  to  the  joint  concern,  credit,  in  a  transaction,  which  is 
one  of  several  partners  may  bind  the  known  to  be  unconnected  with,  and 
rest.  He  may  sign  notes,  indorse  notfairlyandreasonably  within,  the 
or  accept  bills  for  the  common  bene>  compass  of  the  partnership,  it  is,  as 
fit,  &c.,  without  appljring  to  the  rest  to  the  other  partners,  fraudulent  and 
in  every  particular  case.  But  this  void.  They,  however,  to  entitle 
authority  of  a  single  partner  has  its  themselves  to  the  protection  of  this 
limitations.  Formerly,  as  appears  rule  of  law,  must  not  do,  or  consent 
by  the  case  of  Piukney  t*.  Hall,  1  to,  or  suffer  any  thing  to  be  done, 
Salk.  126,  and  s.  c.  1  Ld.  Raym.  which  may  hold  them  out  to  the 
175,  it  was  probably  less  extensive  world  as  general  partners;  and  it 
than  at  this  day.  One  partner  of  would  always  be  prudent  and  proper 
the  concern  has  no  authority  to  (though  I  will  not  say  it  is  india- 
pledge  the  partnership  goods  for  his  pensably  necessary)  to  give  public 
own  debt ;  nor  can  he  bind  the  firm  notice  to  the  community  that  the 
to  any  engagements  known  at  the  partnership  is  special,  and  of  the 
time  to  be  unconnected  with,  and  particular  species  of  traffic  or  busi- 
foreign  to,  the  partnership.  This  ness  to  which  it  is  confined.  Willet 
has  not  only  been  so  settled  by  this  v.  Chambers,  Cowp.  814;  De  Ber- 
oourt,  but  now  is,  and  always  has  kom  p.  Smith,  1  Esp.  29;  Arden  v. 
been,  the  established  law  in  £ng-  Sharpe,  5  £sp.  524;  Shirreff  u. 
land.  Not  an  adjudged  case,  nor,  I  Wilks,  1  East,  48.  In  the  case  Ex 
believe,  a  single  cftc^um,  can  be  found  parte  Bonbonus,  8  Yes.  540,  Lord 
the  other  way.  This  will  appear  Eldon  expresses  himself  thus:  ^I 
from  most  ol  the  cases  which  I  shall  agree  it  is  settled  that  if  a  man 
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discharge  of  the  separate  debt  of  the  partner  releasing  it  by, 
his  creditor  knowing  all  the  circumstances.^ 

§  133.  Presumptive  Rule  only.  But  although  this  is  the 
general  doctrine  in  the  absence  of  all  controlling  circum- 
stances, yet  the  presumption  of  any  fraud  or  misapplication 
may  be  rebutted  by  the  circumstances  of  the  particular  caSe. 
Thus  it  may  be  shown  that  the  other  partners  have  directly 
or  by  fair  implication  authorized  or  confirmed  the  application 
of  the  partnership  funds,  securities,  effects,  or  credits  to  the 
very  purpose,^  or  that  the  partner  had  acquired,  with  the  con- 
sent of  his  partners,  an  exclusive  interest  therein,  or  that  from 
other  circumstances  the  transaction  was  actually  bona  fde 
and  unexceptionable,  although  it  went  to  the  discharge  of  the 
private  debt  by  one  partner  only.^  For  it  has  been  very 
justly  remarked  that  the  application  by  a  single  partner  of  a 
joint  security  in  discharge  of  his  individual  debt  by  no  means 
necessarily  establishes  that  it  is  a  fraud  upon  the  firm,  for  it 
may  not  only  have  been  expressly  authorized  by  the  firm,  but 

gives  a  partnership  engagement  in  Wis.  131 ;  1  Am.  Lead.  Cas.  5th  ed. 

the  partnership  name,  with  regard  *453,  557.  |     But  see  Halls  v,  Coe,  4 

to  a  transaction  not  in  its  nature  a  McCord,  136]. 
partnership    transaction,    he    who        '  [Wheeler  v.  Rice,  8  Cnsh.  205; 

seeks  the  benefit  of  that  engage-  Darling   v.   March,  22   Me.   184]; 

ment   must   be    able  to   say  that  {Stokes  v.  Stevens,  40   Cal.  391 ; 

though  in  its  nature  not  a  particular  Beecher  v.  Stevens,  43  Conn.  587; 

transaction,  yet  there  was  some  au-  Marine    Company   of    Chicago    v, 

thority  beyond    the    mere  circum-  Carver,  42  III.   66.     See  Hurd  v, 

stance  of  partnership,  to  enter  into  Newton,  36  Mich.  35.     The  mere 

that  contract,  so  as  to  bind  the  part-  failure  by  one  partner  to  actively 

nership;  and  then  it  depends  upon  repudiate  a  note  of  the  firm  given 

the    degree  of    evidence.'"     [See  by  one  of  his  copartners  for  his  sepa- 

also  Ex  parte  Bushell,  3  Mont.  D.  rate  debt  does  not  of  itself  amount 

&  De  G.  615.]  in  law  to  a  ratification.     Reudin  v, 

^  Gram  v.  Cadwell,  5  Cowen,  Cohen,  48  Cal.  545 1. 
489;  Evemghim  v,  Ensworth,  7  «  Gow  on  P.  c.  2,  §  2,  pp.  44-48, 
Wend.  328 ;  Farrar  v.  Hutchinson,  3d  ed. ;  Id.  c.  4,  §  1,  pp.  149-151;  8 
9  Ad.  &  E.  641;  [Williams  p.  Brim-  Kent,  42-44;  Coll.  on  P.  B.  3,  c.  1, 
hall,  la  Gray,  462.  jSee  Piercy  v.  §  4,  pp.  287-289;  Id.  pp.  313-331; 
Fynney,  L.  R.  12  Eq.  69;  Craig  v.  Id.  c.  2,  §  8,  pp.331-338,  2d  ed. ;  Ex 
Hulschizer,  5  Vroom,  363;  Casey  v.  parte  Agace,  2  Cox,  312;  Ridley  o. 
Carver,  42  111.  225 ;  Harper  v.  Wrig-  Taylor,  13  East,  175, 178, 182 ;  Win- 
ley,  48  Ga.  495 ;  Broaddus  1?.  Evans,  tie  r.  Crowther,  1  Cr.  &  J.  31 64 
63  N.  C.  633;  Thomas  v.  Pennrich,  Baird  0.  Cochran,  4  S.  &  R.  897;  |1 
28  Ohio  St.  55;  Viles  v.  Bangs,  86  Am.  Lead.  Cas.  5th  ed.  «454,  559). 
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it  may  frequently  result  from  prudential  considerations  and 
arrangements,  referable  to  their  own  business  and  interests.^ 

■ 

1  See  Gow  on  P.  c.  4,  §  1,  p.  149,  case  has  gone  that  length.  It  was 
8d  ed. ;  ColL  on  P.  B.  8,  c.  2,  §  3,  doubted  whether  Hope  v.  Cost  was 
pp.  331-347,  2d  ed. ;  Ex  parte  Bon-  not  carried  too  far,  yet  that  does  not 
bonus,  8  Ves.  540;  Frankland  v.  reach  this  transaction;  nor  Shirreff 
Mc Gusty,  1  Knapp,  274;  Ridley  v.  v.  Wilks,  as  to  which  I  agree  with 
Taylor,  13  East,  175, 178,182;  Wats.  Lord  Kenyon,  that,  as  partners, 
on  P.  c.  4,  p.  202, 2d  ed. ;  Shirreff  v.  whether  they  expressly  provide 
Wilks,  1  East,  42;  2  Bell,  Comm.  against  it  in  their  articles  (as  they 
B.  7,  pp.  616,  617,  5th  ed. ;  [Carter  generally  do,  though  nnnecessarily),. 
V.  Beaman,  6  Jones,  Law,  44] ;  or  not,  do  not  act  with  good  faith, 
]  Stokes  V.  Stevens,  40  Cal.  391;  when  pledging  the  partnership 
Corwin  v.  Suydam,  24  Ohio  St.  209 ;  property  for  the  debt  of  the  indi- 
Camp  V.  Page,  42  Vt.  739 ;  Davis  v.  vidoal,  so  it  is  a  fraud  in  the  person 
Dodge,  30  Mich.  267 ;  Ross  v.  Hen-  taking  that  pledge  for  his  separate 
derson,  77  N.  C.  170.  See  National  debt.  The  question  of  fact,  whether 
Bank  of  the  Metropolis  v,  Sprague,  this  was  fair  matter  of  discount,  or, 
5  C.  £.  Green,  13;  Kellogg  o.  being  an  antecedent  separate  debt 
Fancher,  23  Wis.  21 ;  Clark  v.  Allen,  of  Rogers,  the  discount  was  obtained 
34  Iowa,  190;  Parker  v.  Bowles,  57  merely  for  the  purpose  of  paying 
N.  H.  491  (.  —  In  Ex  parte  Bon-  that  debt  by  the  application  of  the 
bonus,  8  Ves.  540,  543,  544,  Lord  partnership  funds,  which  question 
Eldon  said:  *'  This  petition  is  pre-  is  brought  forward  by  the  affidavits, 
seated  upon  the  principle,  which  it  though  not  by  the  petition,  must 
is  very  difficult  to  maintain,  that  if  a  lead  to  further  examination.  If  the 
partner  for  his  own  accommodation  partners  are  privy,  and  silent,  per- 
pledges  the  partnership,  as  the  mitting  him  to  go  on  dealing  in  this 
money  comes  V>  the  account  of  the  way  without  giving  notice,  the 
single  partner  only,  the  partnership  question  will  be  whether  subse- 
is  not  bound.  I  cannot  accede  to  quent  approbation  is  not,  for  this 
that.  I  agree,  if  it  is  manifest  to  purpose,  equivalent  to  previous  con- 
the  persons  advancing  money  that  sent.  Pnmell,  therefore,  must  ex- 
it is  upon  the  separate  account,  and  plain  himself  upon  this ;  for  if  he 
so  that  it  is  against  good  faith  that  he  admits  all  these  circumstances  to 
should  pledge  the  partnership,  then  have  been  in  his  knowledge,  it  will 
they  should  show  that  he  had  an-  be  very  difficult  to  say  he  is  entitled 
tbority  to  bind  the  partnership.  But  to  the  benefit  of  that  principle,  which 
if  it  is  in  the  ordinary  course  of  com-  is  established  for  the  safety  of  part- 
mercial  transactions,  as  upon  dis-  ners.  That  explanation,  if  material 
count,  it  would  be  monstrous  to  hold  in  1793,  is  much  more  so  now,  when 
that  a  man  borrowing  money  upon  one  of  the  partners  is  dead;  another 
a  bill  of  exchange  pledging  the  part-  gone  abroad ;  the  managing  clerk 
nership,  without  any  knowledge  in  dead.  Under  these  circumstances, 
the  bankers  that  it  is  a  separate  if  the  examination  as  to  the  pro- 
transaction,  merely  because  that  priety  of  the  proof  made  in  1793, 
money  is  all  carried  into  the  books  which  I  consider  a  sort  of  judgment 
of  the  individual,  therefore  the  part-  for  the  debt,  cannot  be  gone  into 
nenhip  should  not  be  bound.    No  but  under  most  unfavorable  circum- 
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The  mere  fact  that  a  note,  or  security,  or  fund  of  the  firm 
has  been  taken  in  discharge  or  payment  of  the  separate  debt 
of  one  partner,  is  not  alone  decisive  of  collusion,  or  fraud,  or 
misapplication  thereof.  Neither  is  the  fact  that  the  amount 
thereof  has  been  passed  to  the  separate  private  credit  on 
account  of  one  partner ;  nor  that  a  note  or  security  of  the 
firm  has  been  in  part  discounted^  or  applied  to  pay  a  separate 
debt  of  one  partner,  for  all  these  circumstances  may  be  con- 
sistent with  entire  good  faith,  and  without  gross  negligence 
on  the  part  of  the  creditor.  There  must,  therefore,  be  some 
other  ingredients  in  the  case,  importing  some  knowledge  or 
suspicion  of  mala  fideSy  or  some  reasonable  grounds  which 

stances  to  those  who  made  it,  I  can-  rather  let  him  liberate  himself  by 
not  throw  that  difficulty  upon  those  dealing  with  the  firm.  The  nature 
who  came  forward  then ;  and  permit  of  the  subsequent  transactions, 
the  inattention. of  the  others,  who  therefore,  must  be  looked  to,  as  well 
might  have  come  at  any  time  since,  as  that  at  the  time.  It  is  impossi- 
to  be  prejudicial  to  third  persons."  ble  now  to  forget,  whatever  I  might 
Again  he  added:  *'  In  Fordyce's  have  thought  of  it  in  1793,  that  the 
Case,  Lord  Thurlow  and  the  Judges  person  upon  whose  evidence  this 
had  a  great  deal  of  conversation  joint  demand  could  be  cut  down  is 
upon  the  law;  and  they  doubted,  Pumell,  the  bankrupt;  who  could 
upon  the  danger  of  placing  every  not  be  a  witness  at  law ;  whose  duty, 
man,  with  whom  the  paper  of  a  also,  it  was  to  protect  the  partner- 
partnership  is  pledged,  at  the  mercy  ship  against  this  proof;  and  who  has 
of  one  of  the  partners  with  reference  permitted  it  to  stand  all  this  time ; 
to  the  account  he  may  afterwards  and  who,  upon  all  the  circumstances 
g^ve  of  the  transaction.  There  is  no  appearing  in  these  affidavits,  if  he 
doubt,  now,  the  law  has  taken  this  should  deny  notice,  could  not  be  be- 
course;  that  if,  under  the  circum-  lieved  by  a  jury."  See  also  Hood 
stances,  the  party  taking  the  paper  v,  Aston,  1  Russ.  412,  415.  [So, 
can  be  considered  as  being  adver-  the  use  of  a  jmrtnership  name  by  one 
tised  in  the  nature  of  the  transac-  partner  for  his  own  private  benefit 
tion,  that  it  was  intended  to  be  a  mayberatifiedby  the  other  partner; 
partnership  proceeding,  as  if  it  was  and  no  independent  consideration  is 
for  an  antecedent  debt,  prima  facie ^  necessary  to  support  a  subsequent 
it  will  not  bind  them;  but  it  will,  if  promise  by  the  other  partner  to  pay 
you  can  show  previous  positive  au-  such  partnership  obligation.  Com- 
thority.  In  many  cases  of  partner-  mercial  Bank  v,  Warren,  15  N.  Y. 
ship  and  different  private  concerns,  677.  }  See  Davis  r.  Dodge,  30  Mich, 
it  is  frequently  necessary,  for  the  207.  {  But  in  Taylor  v.  Hillyer,  3 
salvation  of  the  partnership,  that  the  Blackf .  433,  it  was  held  that  such 
private  demand  of  one  partner  subsequent  promise  by  the  other,  if 
should  be  satisfied  at  the  moment;  oral,  was  within  the  Statute  of 
for  the  ruin  of  one  partner  would  Frauds,  and  did  not  bind  him,  qucsre 
spread   to   the  others,  who  would  iamen.     And  a  note  given  in  the 
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should  put  the  creditor  upon  further  inquiry.^  It  may,  how- 
ever, be  taken  as  the  general  rule,  that  where  a  note,  or 
security,  or  fund  of  the  firm  has  been  taken  in  discharge  of  a 
separate  debt  of  one  partner,  the  burden  of  proof  is  on  the 
holder  or  creditor  to  show  circumstances  sufficient  to  repel 
every  presumption  of  fraud,  or  collusion,  or  misconduct,  or ' 
negligence  on  his  own  part,  unless,  indeed,  the  circumstances 
already  in  proof  on  the  other  side  repel  such  presumption.^ 

firm  name  with  the  consent  of  all  the  case,  to  prove  that  it  was  given 

the  partners,  for  the  debt  of   one  with  the  consent  of  the  other  pai-t- 

partner,  may  be  renewed  in  the  firm  ners.     But  there  may  be  other  cir- 

name  by  that  partner,  and  it  will  cumstances  attending  the  transac- 

not  be  necessary  for  the  holder  of  tion,  which  may  afford  the  separate 

the  note  to  show    that   the  other  creditor  a  reasonable  ground  of  be- 

members  authorized    the  renewal,  lief  that  the  security,  so  ^ven  in  the 

Tilford  p.  Ramsey,  87  Mo.  563.]  partnership  name,  is  given  with  the 

^  See  Coll.  on  P.  B.  3,  c.  2,  §  3,  consent  of  the  other  partners;  and 

pp.  331-347,  2d  ed. ;  Ridley  v.  Tay-  those  circumstances  occurred  in  the 

lor,  13  East,  175;   Ex  parte  Bon*  case  which  was  cited,  and  which 

bonus,   8  Yes.   540-545 ;   Hood   v,  seemed  to  be  inconsistent  with  the 

Aston,  1  Russ.  412,  415.  other  authorities.   I  refer  now  to  the 

^  Frankland     v.      McGusty,     1  case  of  Ridley  v.  Taylor.    In  that 

Enapp,  274,  301,  305, 306 ;  Ex  parte  case  the  bill  was  dated  eighteen  days 

Bonbonus,  8  Yes.  540;  Coll.  on  P.  before  its  delivery  by  the  partner  to 

B.  3,  c.  2,  §  3,  pp.  342, 343 ;  Lloyd  v,  his  separate  creditor,  and  it  was  not 

Freshfield,  9  Dowl.  &  Ry.  19;  s.  c.  known  by  the  creditor  that  it  was 

2  C.  &  P.  325;  Foot  v,  Sabin,  19  drawn  and  indorsed  by  the  debtor 

Johns.  154, 157, 158;  Dob  v.  Halsey,  alone;  and  the  bill  was  to  a  greater 

16  Johns.    34,   38;    Gansevoort  v.  amount  than  the  separate  debt.   The 

Williams,  14  Wend.  133;   [Robin-  court  therefore  were  of  opinion,  that 

son  V.  Aldridge,  34  Miss.  352;  King  there  was  reasonable  ground  for  the 

V.  Faber,  22  Penn.  St.  21];  {1  Am.  separate  creditor  believing  it  not  to 

Lead.  Cas.  5th  ed.  *454,  558.     See  have  been  given  to  him  in  fraud  of 

also  Kendal  v.  Wood,  L.  R.  6  Ex.  the  partnership,  and  that  the  gen- 

243 ;  Bryan  v.  Tooke,  60  Ga.  437 ;  eral  presumption  that  a  partnership 

Union  National  Bank  of  Rahway  security,  when  applied  iu  payment 

V,  Underbill,  21  Hun,   178). — In  of  a  separate  debt,  is  in  fraud  of  the 

Frankland  v.  McGusty,  1   Knapp,  partnership,  was    repelled    by  the 

274,  301,  Sir  John  Leach  (Master  special    circumstances    which    be- 

of  the  Rolls),  in  delivering  the  opin-  longed  to  that  particular  occasion, 

ion  of  the  court,  said:   **I  take  it  Upon  a  consideration,  therefore,  of 

to  be  clear,  from  all  the  cases  upon  all  the  authorities,  I  am  of  opinion 

the  subject,  that  it  lies  upon  a  sep-  that  the  law  is,  that,  taken  simpliciter, 

arate  creditor,   who  takes  a  part-  the  separate  creditor  must  show  the 

nership  security  for  the  payment  of  knowledge  of  the  partnership ;  but 

his  separate  debt,  if  it  be  taken  sim-  if  there  are  circumstances  to  show  a 

pUciter^  and  there  is  nothing  more  in  reasonable  belief  that  it  was  given 
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And  if  the  securities  or  funds  of  the  partnership  are  received 
in  payment  of  the  separate  debt  of  one  partner  by  his  creditor, 

with  the  consent  of  the  partnership,  debt  of  such  partner,  and  kno?m  to 
it  lies  upon  the  partners  to  prove  be  so  by  the  person  taking  the  note, 
the  fraud.  I  think  that  will  recon-  the  other  partners  are  not  bound  by 
cile  all  the  cases."  And  again  (Id.  such  note,  unless  they  have  been 
pp.  305,  306) :  **  The  counsel  seemed  previously  consulted,  and  consent  to 
to  be  perfectly  satisfied  with  a  refer-  the  transaction.  Livingston  i;. 
ence  to  one  of  the  members  of  the  Hastie,  2  Caines,  246;  Lansing  v. 
court  to  examine  what  the  law  Gaine,  2  Johns.  300;  Livingston  r. 
was  in  that  case,  it  having  been  Roosevelt,  4  Johns.  251.  In  Ridley 
admitted  here,  that  there  was  no  v.  Taylor,  13  East,  175,  the  Court 
direct  evidence  whether  these  bills  of  King's  Beuch  held  that  if  one 
had  been  given  with  the  assent  partner  draw  or  indorse  a  bill  in  the 
of  the  partners,  or  whether  they  name  of  the  partnership,  it  will, 
had  not  been  given  with  their  assent;  prima  facie ^  bind  the  firm,  although 
and  the  question  therefore  was,  passed  by  one  partner  to  a  separate 
when  bills  had  been  given  by  an  creditor,  in  discharge  of  his  private 
individual  partner  in  the  name  of  debt,  unless  there  be  covin  between 
the  partnership  firm,  for  his  indi-  such  separate  debtor  and  creditor, 
vidual  debt,  upon  whom  the  burden  or,  at  least,  the  want  of  authority, 
of  proof  lay  to  show  that  the  other  either  express  or  implied,  in  the 
partners  did  not  assent  to  the  forma-  debtor  partner,  to  give  the  security 
tion  of  those  bills.  Upon  the  con-  of  the  firm  for  his  separate  debt, 
sideration  of  that  question,  and  ex-  The  only  difference  between  the  de- 
amining  all  the  authorities,  it  ap-  cision  of  this  court  and  that  of  the 
peared  to  the  member  of  the  court  King's  Bench  consists  in  this:  We 
who  had  the  duty  of  that  examina-  require  the  separate  creditor,  who 
tion  that,  simpliciter,  bills  drawn  by  has  obtained  the  partnership  paper 
one  partner  for  a  separate  debt  in  for  the  private  debt  of  one  of  the 
the  partnership  name  could  not  be  partners,  to  show  the  assent  of  the 
recovered  upon,  as  against  the  part-  whole  firm  to  be  bound ;  the  rule  of 
nership  firm;  but  that  the  person  the  King's  Bench  throws  the  burden 
claiming  payment  of  the  bills  must  of  avoiding  such  security  on  the  firm, 
prove  either  a  direct  assent  of  the  by  requiring  them  to  prove  that  the 
other  partners  to  the  formation  of  act  waa  covinous  on  the  part  of  the 
the  bills,  or,  if  not  such  direct  assent,  partner  for  whose  private  debt  the 
that  there  were  some  circumstances  paper  of  the  firm  was  given ,  by  show- 
in  the  transaction  from  whieh  the  ing  that  it  was  done  without  the 
party  taking  them  might  reasonably  knowledge  and  against  the  consent 
infer  that  they  were  given  with  the  of  the  other  partners,  and  that  the 
consent  of  the  other  partners. "  In  fact  was  known  to  the  separate 
Dob  V.  Halsey,  16  Johns.  34,  38,  creditor  when  he  took  the  paper  of 
Mr.  Chief  Justice  Spencer,  in  de-  the  firm.  I  can  perceive  no  sub- 
livering  the  opinion  of  the  court,  stantial  difference,  whether  the  note 
said:  **  This  court  has  decided,  in  of  a  firm  be  taken  for  a  private  debt 
several  cases,  that  where  a  note  is  of  one  of  the  partners,  by  a  separate 
given  in  the  name  of  the  firm,  by  creditor  of  the  partner  pledging  the 
one  of  the  partners,  for  the  private  security  of  the  firm,  and  taking  the 
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it  will  not  be  necessary  for  the  partners  to  establish  the  fact 

property  of  the  firm  upon  a  purchase  nership  responsibility  in  a  matter  in 
of  one  of  the  partners  to  satisfy  his  no  wise  oouuected  with  the  partner- 
private  debt.  In  both  cases  the  act  ship  business ;  and  that  is  a  fraud  on 
is  equally  injurious  to  the  other  part-  such  of  the  partners  as  do  not  assent 
ners;  it  is  taking  their  common  expressly  that  the  firm  shall  be 
property  to  pay  a  private  debt  of  one  bound.  When,  therefore,  it  ap- 
of  the  partners. ' '  The  same  point  peared  fi'om  the  plaintiff's  own  show- 
was  decided  in  Foot  v.  Sabin,  19  ing  that  the  note  was  signed  by 
Johns.  154, 157, 158,  where  the  same  Holmes  as  principal,  and  by  Wil- 
leamed  judge  said:  **  The  plaintiff  son  with  the  name  of  the  firm  of 
proves  Holmes's  signature  tx>  the  Wilson  and  Foot,  as  sureties  for 
note,  and  also  that  Wilson  and  Holmes,  nothing  was  shown  to  bind 
Foot  were  partners,  and  that  Wilson  Foot,  and  the  plaintiff  failed  to 
signed  the  name  of  the  firm ;  and  it  maintain  the  issue.  On  the  motion 
appeared  on  the  face  of  the  note  for  a  nonsuit,  the  court  held  that 
that  they  signed  as  *  sureties '  to  the  plaintiff  was  bound  to  prove  the 
Holmes.  Whether  we  apply  this  authority  or  consent  of  Foot  to  the 
proof  to  the  general  issue  or  to  the  making  the  note,  which  the  court 
special  plea,  the  plaintiff  has  not  considered  he  had  done.  There  was 
maintained  either  issue.  It  was  in-  no  proof  of  any  authority  or  consent 
cumbeut  on  him  to  show  that  all  the  of  Foot,  except  the  proof  of  the  sig- 
defendants  were  liable  on  the  note,  nature  of  Wilson  of  the  name  of  the 
and  that  Wilson  executed  the  note  firm.  The  court,  then,  certainly 
with  the  express  assent  and  authority  drew  a  very  incorrect  legal  iufer- 
of  Foot.  In  this  case,  it  appearing  ence  from  the  fact  proved."  Per- 
that  the  signature  of  the  name  of  the  haps  the  whole  doctrine  cannot  be 
firm  by  Wilson  was  not  for  a  part-  summed  up  better  than  it  is  done  by 
nership  debt,  Wilson  could  not  bind  Mr.  Chancellor  Kent  in  his  learned 
his  partner  Foot.  All  the  cases  commentaries.  ^*  In  all  contracts," 
were  reviewed  in  Dob  r.  Halsey,  16  says  he,  "  concerning  negotiable 
Johns.  34,  and  the  principle  estab-  paper,  the  act  of  one  partner  binds 
lished  is  this,  that  where  a  note  is  all;  and  even  though  he  signs  his 
given  in  the  name  of  a  firm,  by  one  individual  name,  provided  it  ap- 
of  the  partners,  for  the  private  debt  pears  on  the  face  of  the  paper  to  be 
of  such  pai-tner,  and  known  to  be  so  on  partnership  account,  and  to  be 
by  the  person  taking  the  note,  the  intended  to  have  a  joint  operation, 
other  partner  is  not  bound,  unless  he  But  if  a  note  or  bill  be  drawn  by 
has  been  previously  consulted  and  one  partner,  in  his  own  name  only, 
has  consented  to  the  transaction ;  and  and  without  appearing  to  be  on 
the  burden  of  the  proof  that  the  partnership  account,  or  if  one  part- 
partner  who  did  not  sign  the  note  ner  borrow  money  on  his  own  secu- 
consented  to  be  bound  is  thrown  on  rity,  the  partnership  is  not  bound 
the  creditor.  The  same  principle  ap-  by  the  signature,  even  though  it  was 
plies  with  greater  force,  when  one  of  made  for  a  partnership  purpose,  or 
the  partners  becomes  security  for  the  money  applied  to  a  partnership 
another  person,  and  attempts  to  bind  use.  The  borrowing  partner  is 
his  copartners.  The  creditor  is  the  creditor  of  the  firm,  and  not 
aware  that  he  is  pledging  the  part-  the  original  lender.    If,   however, 
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that  the  creditor  knew  at  the  time  that  it  was  a  misapplica- 

the  bill  be  drawn  by  one  partner  in  he  deals  with  him  on  his  private 
his  own  name,  upon  the  firm  or  account,  notwithstanding  the  part- 
partnership  account,  the  act  of  nership  name  he  assumed.  The 
drawing  has  been  held  to  amount,  conclusion  is  otherwise  if  the  sub- 
in  judgment  of  law,  to  an  accept-  ject-matter  of  the  contract  was  con- 
ance  of  the  bill  by  the  drawer  in  sistent  with  the  partnership  busi- 
behalf  of  the  firm,  and  to  bind  ness;  and  the  defendants  in  that 
the  firm  as  an  accepted  bill.  And  case  would  be  bound  to  show  that 
though  the  partnership  be  not  the  contract  was  out  of  the  regular 
bound  at  law  in  such  a  case,  it  is  course  of  the  partnership  dealings. 
held  that  equity  will  enforce  pay-  When  the  business  of  a  partnei'ship 
ment  from  it,  if  the  bill  was  actually  is  defined,  known,  or  declared,  and 
drawn  on  partnership  account,  the  company  do  not  appear  to  the 
Even  if  the  paper  was  made  in  a  world  in  any  other  light  than  the 
case  which  was  not  in  its  nature  a  one  exhibited,  one  of  the  partners 
partnership  transaction,  yet  it  will  cannot  make  a  valid  paituership 
bind  the  firm  if  it  was  done  in  the  engagement,  except  on  partnership 
name  of  the  firm  and  there  be  evi-  account.  There  must  be  at  least 
dence  that  it  was  done  under  its  some  evidence  of  previous  authority, 
express  or  implied  sanction.  But  if  beyond  the  mere  circumstance  of 
partnership  security  be  taken  from  partnership,  to  make  such  a  con- 
one  partner  without  the  previous  tract  binding.  -If  the  public  have 
knowledge  and  consent  of  the  others,  the  usual  means  of  knowledge  given 
for  a  debt  which  the  creditor  knew  them,  and  no  acts  have  been  done 
at  the  time  was  the  private  debt  of  or  suffered  by  the  partnership  to 
the  particular  partner,  it  would  be  mislead  them,  every  man  is  pre- 
a  fraudulent  transaction  and  clearly  sumed  to  know  the  extent  of  the 
void  in  respect  to  the  partnership,  partnership  with  whose  members  he 
So  if,  from  the  subject-matter  of  deals.  And  when  a  person  takes 
the  contract,  or  the  course  of  deal-  a  partnership  engagement,  without 
ing  of  the  partnership,  the  creditor  the  consent  or  authority  of  the  firm, 
was  chargeable  with  constructive  for  a  matter  that  has  no  reference 
knowledge  of  that  fact,  the  partner-  to  the  business  of  the  firm,  and  is 
ship  is  not  liable.  There  is  no  dis-  not  within  the  scope  of  its  authority 
tinction  in  principle  upon  this  point  or  its  regular  course  of  dealing,  he 
between  general  and  special  part-  is,  in  judgment  of  law,  guilty  of  a 
nerships,  and  the  question  in  all  fraud.  It  is  a  well-established  doc- 
cases  is  a  question  of  notice,  express  trine  that  one  partner  cannot  right- 
or  constructive.  All  partnerships  fully  apply  the  partnership  funds 
are  more  or  less  limited.  There  is  to  discharge  his  own  pre-existing 
none  that  embraces,  at  the  same  debts,  without  the  express  or  im- 
time,  every  branch  of  business ;  and  plied  assent  of  the  other  partners, 
when  a  person  deals  with  one  of  the  This  is  the  case  even  if  the  creditor 
partners  in  a  matter  not  within  the  had  no  knowledge,  at  the  time  of  the 
scope  of  the  partnership,  the  intend-  fact,  of  the  fund  being  partnership 
ment  of  law  will  be,  unless  there  be  property.  The  authority  of  each 
circumstances  or  proof  in  the  case  partner  to  dispose  of  the  partner- 
to   destroy    the   presumption,  that  ship  funds  strictly  and   rightfully 
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tion  of  the  secorities  or  funds,  for  the  verj*'  nature  of  Buch  a 

extends  only  to  the  partnership  busi-  ty,  in  the  partnership  name,  for 
ness,  though  in  the  case  of  bona  fide  money  due  in  bis  separate  capacity, 
purchasers  without  notice,  for  a  The  plaintiffs  failed  in  recovering 
valuable  consideration,  the  paiiiner-  on  the  guaranty.  Lord  Mansfield, 
ship  may,  in  certain  cases,  be  bound  in  reporting  the  case  to  the  Court  of 
by  the  act  of  one  partner.''  3  Kent,  Chancery,  it  being  an  issue  from 
41-43.  The  question  upon  whom  that  court,  said  he  left  it  to  the  jury 
the  burden  of  proof  lies  to  show  to  say  whether,  under  the  ciroum- 
that  the  partnership  funds  or  secu-  stances,  the  taking  of  the  guaranty 
rities  have  or  have  not  been  misap-  was,  in  respect  to  the  partners,  a 
plied,  by  the  application  thereof  to  fair  transaction,  or  covinous,  with 
the  payment  of  a  separate  debt  of  sufficient  notice  to  the  plaintiffs  of 
one  partner,  has  been  elaborately  the  injustice  and  breach  of  trust 
discussed  in  some  other  cases  in  the  Fordyce  was  guilty  of  in  giving  it. 
American  Reports ;  and  the  conclu-  Chitty  on  Bills,  33.  The  case  seems 
sion  is  uniformly  maintained  that  to  have  been  put  to  the  jury,  from 
the  burden  of  proof  is  on  the  holder,  the  histoiy  given  of  it,  upon  the 
and  not  on  the  other  partners.  In  gross  negligence  of  the  plaintiffs  in 
Ganaevoort  ».  Williams,  14  Wend,  not  discovering  that  Fordyce  was 
133,  135,  Mr.  Justice  Nelson,  in  committing  a  fraud  upon  his  associ- 
deliveiing  the  opinion  of  the  court,  ates.  But  it  does  not  appear  that 
examined  all  the  cases  at  large,  there  was  any  affirmative  evidence 
The  following  extract  may  not  be  showing  that  the  other  partners  had 
unacceptable  to  the  learned  reader:  not  assented,  and  that  this  was 
**  The  English  cases  upon  this  sub-  known  to  the  plaintiffs.  In  Ex 
ject  are  not  always  consistent  with  parte  Bonbon  us,  8  Ves.  540,  Lord 
themselves;  and  even  the  same  Chancellor  Eldon  says,  in  Fordyce's 
court,  while  they  profess  to  adhere  case.  Lord  Thurlow  and  the  judges 
to  their  general  position,  namely,  had  a  great  deal  of  conversation  up- 
that  the  partner  denying  the  author-  on  the  law,  and  they  doubted  upon 
ity  of  his  associate  must  prove  af-  the  danger  of  placing  every  man 
firmatively  that  the  holder  knew  the  with  whom  the  paper  of  the  part- 
paper  was  given  in  a  transaction  nership  is  pledged,  at  the  mercy  of 
unconnected  with  the  partnership;  one  of  the  partners,  with  reference 
and  also  that  he  did  not  assent,  to  the  account  he  may  afterwards 
sometimes  substantially  disregard  give  of  .the  transaction.  But  he 
the  latter  qualification  of  the  rule  in  says,  *  there  is  no  doubt  now  the 
the  application  of  it  to  the  facts,  law  has  taken  that  course;  that  if, 
The  case  of  Hope  o.  Cust,  before  under  the  circumstances,  the  party 
Lord  Mansfield,  in  1774,  cited  by  taking  the  paper  can  be  considered 
Lawrence,  J.,  in  1  East,  53,  is  an  as  being  advertised  in  the  nature  of 
instance.  There  one  Fordyce,  who  the  transaction,  that  it  was  not  in- 
traded  largely  in  his  private  ca-  tended  to  be  a  partnership  proceed- 
pacity,  as  well  as  in  the  business  of  ing,  as  if  it  was  for  an  antecedent 
a  banker  with  others,  had  consid-  debt,  prima  facie  it  will  not  bind 
erable  dealings  in  his  private  ca-  them.*  The  case  of  Shirreff  r. 
pacity  with  Hope  &  Co.,  in  Holland,  Wilks,  1  East,  48,  is  another  in- 
and  gave  to  them  a  general  guaran-  stance.    There  the  plaintiff,  Octo^ 
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transaction  ought  to  put  him   upon  further  inquiry ;    and 

ber,  1795,  sold  a  quantity  of  porter  acceptors,  where  it  appeared  they 
to  B.  &  W.,  partners,  which  was  were  partners  in  a  tea  speculation, 
shipped  by  them  to  the  West  Indies,  and  the  drawer,  a  wine  merchant, 
In  April,  1796,  R.  came  Into  the  drew  it  in  payment  of  wine  deliv- 
firm  and  continued  till  November  ered  to  one  of  them;  the  jury  were 
following,  when  it  was  dissolved,  directed,  if  they  found  it  was  drawn 
The  balance  due  for  the  porter,  as  without  the  knowledge  or  concur- 
settled  by  W.,  was  £78,  for  which  rence  of  the  otlier  two,  they  were 
the  plaintifEs  drew  upon  the  defend-  not  liable,  omitting  the  necessity  of 
ants  the  bill  in  question,  which  was  bringing  home  afiirmatively  notice 
accepted  by  B.  in  the  name  of  the  to  the  holder.  It  is  not  material  to 
then  firm.  The  court  decided  R.  look  any  further  into  these  cases; 
was  not  bound,  and  Lord  Kenyon  they  will  be  found  stated  and  re- 
says  R.  had  no  concern  with  the  ferred  to  in  Chitty  on  Bills,  pp.  29, 
matter,  and  was  no  debtor  of  the  33.  They  all  clearly  prove  that 
plaintiffs ;  that  no  assent  of  his  was  while  the  English  courts  hold  to  the 
found,  and  nothing  to  show  that  he  position  that  the  firm  is  liable  on  a 
had  any  knowledge  of  the  trans-  bill  or  note  made  by  one  out  of  the 
action;  that  the  transaction  was  partnership  business,  unless  the 
fraudulent  upon  its  face.  In  Rid-  holder  knows  that  it  was  so  made, 
ley  t7.  Taylor,  13  East,  175,  the  rule  and  that  the  other  partners  did  not 
was  applied  by  Lord  Ellenborough  concur,  the  frequent  practical  opera- 
with  moi*e  strictness.  There  he  tion  and  effect  of  it  under  their 
required  something  more  than  the  direction  does  not  essentially  differ 
naked  fact  that  the  biU  in  the  name  from  the  rule  as  settled  in  this 
of  the  firm  was  given  for  the  pri-  court.  They  undoubtedly  put  the 
vate  debt  of  the  member  who  drew  defence  of  the  copartner  upon  the 
it,  and  that  fact  known  to  the  plain-  ground  of  fraud  committed  upon 
tiffs.  The  court  would  not  infer  him  by  his  associate  and  the  holder, 
want  of  authority  or  fraud  upon  But  this  is  sometimes  inferred  from 
these  facts;  and  they  considered  the  the  fact  that  the  bill  or  note  is  given 
circumstances  of  the  case  of  Shir-  for  a  private  debt,  and  that  known 
reff  V.  Wilks  as  having  fairly  au-  to  the  holder;  and  at  other  times 
thorized  such  a  presumption,  and  further  proof  is  required  negativing 
that  it  was  decided  upon  that  a  presumed  concurrence  of  the  co- 
ground.  But  in  Green  ».  Deakin,  partner.  In  this  court  the  cases 
2  Stark.  347,  a  partnership  security  are  believed  to  be  uniform,  from 
(a  bill)  was  given  by  one  member  that  of  Livingston  v.  Hastie.  2 
for  his  private  debt  to  the  plaintiff;  Gaines,  246,  down  to  the  present 
and  although  it  appeared  expressly  time,  that  where  a  note  or  other 
that  the  plaintiff  was  not  informed  security  is  given  in  the  name  of  the 
that  the  associate  had  not  concurred,  firm,  by  one  partner,  for  his  private 
yet  Lord  Ellenborough  held  that  the  debt,  or  in  a  transaction  uncon- 
nature  of  the  transaction  was  in trin-  nected  with  the  partnership  busi- 
sically  notice,  and  he  non-suited  ness,  which  is  the  same  thing,  and 
him.  So,  in  Wood  v.  Holbeck,  known  to  be  so  by  the  person  tak- 
Chitty  on  Bills,  33,  note  z,  the  ing  it,  the  other  partners  are  not 
action  was  on  a  bill  against  three  bound  unless  they  have  consented. 
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however  bona  fide  his  conduct  may  be,  it  is  a  case  of  negli- 

11  Johns.  544;  16  Johns.  84;  19  of  several  partners,  on  behalf  of  the 
Johns.  154;  3  Wend.  418;  6  Wend,  firm  during  its  continuance,  which 
223;  6  Wend.  615;  7  Wend.  158,  comes  into  the  hands  of  z.  bona  fide 
309.  Prima  facie,  the  execution  of  holder,  the  partners  are  liable  to 
the  bill  or  note  in  the  name  of  the  him,  though  in  truth  one  partner 
firm  by  one  partner  binds  the  whole,  only  negotiated  the  bill  for  his  own 
The  burden,  therefore,  of  proving  a  benefit,  without  the  consent  of  the 
presumptive  want  of  authority,  and  copartners.  Swan  v.  Steele,  7  East, 
of  course  fraud,  for  that  necessarily  210;  Chitty  on  Bills,  80.  There 
follows,  lies  upon  the  copartners,  appears  never  to  have  been  a  doubt 
11  Johns.  544.  We  hold  that  the  in  England  or  in  this  State,  in  any 
fact  of  the  paper  of  the  firm  being  of  the  cases,  but  that  all  the  part- 
given  out  of  the  partnership  busi-  ners  are  bound,  unless  the  bona  fides 
ness  by  one  member  is  presumptive  can  be  impeached.  What  shall 
evidence  of  want  of  authority  to  amount  to  au  impeachment  is  often- 
bind  the  other  members  of  the  firm,  times  a  debatable  question,  and  in 
and  if  the  person  taking  it  knows  England  seems  to  rest  very  much 
the  fact  at  the  time,  he  is  charge-  upon  the  circumstances  of  the  case, 
able  with  notice  of  want  of  author-  There  is  more  uniformity  and  pre- 
ity,  and  guilty  of  concurring  in  an  cision  in  the  application  of  the  rule 
attempted  fraud  upon  the  other  here.  It  is  undoubtedly  the  prac> 
partners.  It  may  be  asked,  why  tice  of  mercantile  firms  to  indorse 
should  the  partners  be  bound  at  all,  the  bank  paper  of  each  other  by  the 
when  the  paper  is  in  fact  signed  hand  of  any  one  of  the  members, 
without  their  authority?  This  is  no  Upon  a  strict  application  of  the  rule 
doubt  against  general  principles,  in  this  court,  and  upon  some  of  the 
and  involves  the  injustice  of  sub-  cases  in  England,  such  paper  would 
jecting  a  person  to  answer  for  an  not  bind  the  firm,  if  the  bank  had 
act  of  another,  to  which  he  never  knowledge  of  the  facts.  It  is  not 
expressly  or  impliedly  assented,  within  the  purpose  and  business  of 
The  answer  is  founded  upon  the  a  mercantile  firm  to  indorse  paper 
law  merchant.  By  entering  into  for  their  neighbors.  Such  business 
the  partnership,  each  reposes  confi-  is  not  within  the  contemplation  of 
dence  in  the  other,  and  constitutes  the  partnership,  and  therefore  no 
him  a  general  agent  as  to  all  the  authority  is  to  be  implied  or  at* 
partnership  concerns ;  and  the  in-  tached  to  any  one  of  the  members, 
convenience  to  commerce,  if  it  were  It  might  well  alarm  the  mercantile 
necessary  that  the  actual  consent  of  community  to  lay  down  the  position 
each  partner  should  be  obtained,  or  that  the  partnership  indorsement  of 
that  it  should  be  ascertained  that  accommodation  paper,  by  one  of  the 
the  transaction  was  for  the  benefit  firm,  for  any  person  that  might  ask 
of  the  firm  in  the  ordinary  transac-  him,  would  be  binding  upon  all, 
tion  of  their  business,  suggested  the  whether  the  holder  knew  the  facts 
rule  that  the  act  of  one,  when  it  has  or  not.  Even  the  authority  of  one 
the  appearance  of  being  on  behalf  partner  to  sign  bills  and  notes  for 
of  the  firm,  is  considered  the  act  of  the  firm  when  interested  is  only 
the  rest;  and  whenever  a  bill  is  implied,  and  may  be  rebutted  by 
drawn,  accepted,  or  indorsed  by  one  notice.     Chitty  on  Bills,  83.      It 
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gence  on  his  part  which  will  not  entitle  him   to  recover 
against  the  partnership.^ 

wotdd  be  a  strange  implication  of  ner,  beyond  such  purposes,  is  an 
authority,  where  the  firm  had  no  excess  of  his  authority  as  partner, 
interest.  But  if  it  should  appear  and  a  misappropriation  of  those 
that  a  house  was  in  the  habit  of  in-  funds  for  which  the  partner  is  re- 
dorsing  at  the  bank  or  elsewhere  for  sponsible  to  the  partnership ;  though 
another,  such  general  course  of  deal-  in  the  case  of  botia  fide  purchasers, 
ing  would  be  sufficient  evidence  of  without  notice,  for  a  valuable  con- 
authority  from  all  the  members  of  sideration,  the  partnership  may  be 
the  firm,  and  such  use  of  it  by  one  bound  by  such  acts.  Whatever 
would  bind  all.  Duncan  v,  Lowndes,  acts,  therefore,  are  done  by  any 
8  Camp.  478.  The  authority  would  partner,  in  regard  to  partnership 
not  flow  from  the  partnership,  but  property  or  contracts,  beyond  the 
from  facts  and  considerations  inde-  scope  and  objects  of  the  partnership, 
pendently  of  it.''  See  also,  on  the  must,  in  general,  in  order  to  bind 
same  point,  Wilson  v,  Williams,  14  the  partnership,  be  derived  from 
Wend.  146 ;  Rogers  r.  Batchelor,  12  some  further  authority,  express  or 
Pet.  221,  229-232.  implied,  conferred  upon  such  pai-t- 
^  Rogers  v.  Batchelor,  12  Pet.  ner,  beyond  that  resulting  from  his 
229-232;  [Powell  w.  Messer,  18  Tex.  character  as  partner.  Such  is  the 
401;  Purdy  v,  Powere,  6  Penn.  St  general  principle;  and,  in  our  judg- 
492];  |1  Am.  Lead.  Cas.  5th  ed.  ment,  it  is  founded  in  good  sense 
*453,*456, 557,561 ;  Ackleyv.Staeh-  and  reason.  One  man  ought  not 
lin,  56  Mo.  558 1.  This  point  came  to  be  permitted  to  dispose  of  the 
directly  before  the  Supreme  Court  of  property,  or  to  bind  the  rights  of  an- 
the  United  States  in  tlie  case  of  Rog-  other,  unless  the  latter  has  author- 
ers  t>.  Batchelor,  12  Pet.  221,  229,  ized  the  act.  In  the  case  of  a  part- 
and  was  much  discussed.  Upon  that  ner  paying  his  own  separate  debt 
occasion  the  court  said:  *'The  first  out  of  the  partnership  funds,  it  is 
instruction  raises  these  questions,  manifest  that  it  is  a  violation  of  his 
whether  the  funds  of  a  partnership  duty  and  of  the  rights  of  his  part- 
can  be  rightfully  applied  by  one  ners,  unless  they  have  assented  to 
partner  to  the  discharge  of  his  own  it.  The  act  is  an  illegal  conversion 
separate  pre-existing  debt,  without  of  the  funds;  and  the  separate 
the  assent,  express  or  implied,  of  creditor  can  have  no  better  title  to 
the  other  partner ;  and  whether  it  the  funds  than  the  partner  himself 
makes  any  difference,  in  such  a  had.  Does  it  make  any  difference 
case,  that  the  separate  creditor  had  that  the  separate  creditor  had  no 
no  knowledge,  at  the  time,  of  the  fact  knowledge,  at  the  time,  that  there 
of  the  fund  being  partnership  prop-  was  a  misappropriation  of  the  part- 
erty.  We  are  of  opinion  in  the  nership  funds?  We  think  not.  If 
negative  on  both  questions.  The  he  had  such  knowledge,  undoubted- 
implied  authority  of  each  partner  to  ly  he  would  be  guilty  of  gross  fraud, 
dispose  of  the  partnership  funds  not  only  in  morals,  but  in  law. 
strictly  and  rightfully  extends  only  That  was  expressly  decided  in  Shir- 
to  the  business  and  transactions  of  reff  v.  Wilks,  1  East,  48;  and,  in- 
the  partnership  itself;  and  any  dis-  deed,  seems  too  plain,  upon  princi- 
position  of  those  funds,  by  any  part-  pie,  to  admit  of  any  serious  doubt. 
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§  133  a.   Equity  will  prevent  9uch  Use.   Upon  like  princi- 
ples, if  the  acting  partners  of  a  firm,  or  the  governing  body 

But  we  do  not  think  that  such  before  Lord  Ellenborough,  seems  to 
knowledge  is  an  essential  ingredi-  have  proceeded  upon  the  ground 
entin  such  a  case.  The  true  ques-  that  fraud,  or  knowledge  by  the 
tion  is,  whether  the  title  to  the  separate  creditor,  was  not  a  neces- 
property  has  passed  from  the  part-  sary  ingredient.  In  the  recent  case, 
nership  to  the  separate  creditor.  If  Ex  parte  Goulding,  cited  in  Coll. 
it  has  not,  then  the  partnership  may  on  P.  288,  284,  1st  ed.,  the  Vice- 
re-assert  their  claim  to  it  in  the  Chancellor,  Sir  John  Leach,  seems 
hands  of  such  creditor.  The  case  to  have  adopted  the  broad  ground 
of  Ridley  v.  Taylor,  13  East,  175,  upon  which  we  are  disposed  to  place 
has  been  supposed  to  inculcate  a  the  doctrine.  Upon  the  appeal,  his 
different  and  more  modified  doo-  decision  was  confirmed  by  Lord 
trine.  But  upon  a  close  examina-  Lyndhurst.  Upon  that  occasion  his 
tion  it  will  be  found  to  have  turned  Lordship  said:  *  No  principle  can 
upon  its  own  peculiar  circumstan-  be  more  clear  than  that,  where  a 
ces.  Lord  EUenborough  in  that  partner  and  a  creditor  enter  into  a 
case  admitted  that  one  partner  could  contract  on  a  separate  account,  the 
not  pledge  the  partnership  property  partner  cannot  pledge  the  partner- 
for  his  own  separate  debt;  and  if  he  ship  funds,  or  give  the  partnership 
could  not  do  such  an  act  of  a  lim-  acceptances  in  discharge  of  this  con- 
ited  nature,  it  is  somewhat  diflScult  tract,  so  as  to  bind  the  firm.'  There 
to  see  how  he  could  do  an  act  of  a  was  no  pretence  in  that  case  of  any 
higher  nature,  and  sell  the  property,  fraud  on  the  part  of  the  separate 
And  his  judgment  seems  to  have  creditor.  And  Lord  Lyndhurst 
been  greatly  influenced  by  the  con-  seems  to  have  put  his  judgment 
sideration  that  the  creditor  in  that  upon  the  ground  that  unless  the 
case  might  fairly  presume  that  the  other  partner  assented  to  the  trans- 
partner  was  the  real  owner  of  the  action  he  was  not  bound,  and  that 
partnership  security,  and  that  there  it  was  the  duty  of  the  creditor  to 
was  an  absence  of  all  the  evidence  ascertain  whether  there  was  such 
(which  existed  and  might  have  been  assent  or  not.  The  same  question 
produced)  to  show  that  the  other  has  been  discussed  in  the  American 
partner  did  not  know  and  had  not  courts  on  various  occasions.  In  Dob 
authorized  the  act.  If  it  had  ap-  ».  Ilalsey,  16  Johns.  34,  it  was  held 
peared  from  any  evidence  that  the  by  the  court  that  one  partner  could 
act  was  unknown  to  or  unauthor-  not  apply  partnership  property  to 
ized  by  the  other  partners,  it  is  very  the  payment  of  his  own  separate 
far  from  being  clear  that  the  case  debt,  without  the  assent  of  the  other 
could  have  been  decided  in  favor  of  partners.  On  that  occasion  Mr. 
the  separate  creditor,. for  his  Lord-  Chief  Justice  Spencer  stated  the  dif- 
ship  seems  to  have  put  the  case  upon  ference  between  the  decisions  in 
the  ground  that  either  actual  covin  New  York,  and  those  in  England, 
in  the  creditor  should  be  shown,  or  to  be  merely  this:  that  in  New  York 
that  there  sliould  be  pregnant  evi-  the  court  required  the  separate  cred- 
dence  that  the  act  was  unauthorized  itor,  who  had  obtained  the  partner- 
by  the  other  partners.  The  case  ship  paper  for  the  private  debt  of 
of  Green  u.  Deakin,  2  Stark.  347,  one  of  the  partners,  to  show  the  as- 
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of  a  joint-stock  company  should  unite  with  a  stranger  to  pro- 
duce a  fraud  against  the  firm  or  company  for  whom  they  act, 

sent  of  the  whole  firm  to  be  bound;  upon  the  fact  whether  the  other 
and  that  in  England  the  burden  of  partners  had  assented  to  such  dis- 
proof was  on  the  other  partners  to  position  of  it  or  not.''  ]See  also 
show  their  want  of  knowledge  or  Ackley  t;.  Staehlin,  56  Mo.  558; 
dissent.  The  learned  judge  added:  Caldwell  v.  Scott,  54  N.  H.  414; 
*  I  can  perceive  no  substantial  dif-  Biuns  v.  Waddill,  82  Gratt.  588, 
ference,  whether  the  note  of  a  firm  where  the  principle  last  above  stated 
be  taken  for  a  private  debt  of  one  of  seems  to  have  been  adopted.  But 
the  partners  by  a  separate  creditor  in  Locke  v.  Lewis,  124  Mass.  1 , 
of  a  partner,  pledging  the  security  the  cases  are  elaborately  considered 
of  the  firm,  and  taking  the  prop-  and  a  contrary  conclusion  reached, 
erty  of  the  firm  upon  a  purchase  of  See  Moriarty  v.  Bailey,  46  Conn, 
one  of  the  partners  to  pay  his  pri-  592;  Davis  v.  Cook,  14  Nev.  265.  ( 
vate  debt.  In  both  cases  the  act  is  [If  one  partner  indorse  and  ne- 
equally  injurious  to  the  other  part-  gotiate  a  note  in  the  firm  name,  but 
ners.  It  is  taking  their  common  out  of  the  legitimate  business  of  the 
property  to  pay  a  private  debt  of  company,  a  subsequent  holder  will 
one  of  the  partners.'  The  same  be  entitled  to  recover  against  the 
doctrine  has  been,  on  various  occa-  partnership,  on  proving  that  he  be- 
sions,  fully  recognized  in  the  Su-  came  a  holder  before  maturity,  for 
preme  Court  of  the  same  State,  a  valuable  consideration,  and  with- 
And  we  need  do  no  more  than  refer  out  notice  of  the  fraud.  Gilder- 
to  one  of  the  latest,  the  case  of  sleeve  v.  Mahony,  5  Duer,  383 ;  Roth 
Evemghim  v.  Ensworth,  7  Wend.  v.  Colvin,  32yt.  125;  {1  Am.  Lead. 
826.  Indeed,  it  had  been  fully  con-  Cas.  5th  ed.  *454, 658 ;  Sedgwick  v. 
sidered  long  before,  in  Livingston  0.  Lewis,  70  Penn.  St.  217;  Atlantic 
Roosevelt,  4  Johns.  251.  It  is  true  State  Bank  t;.  Savery,  18  Hun,  36; 
that  the  precise  point  now  before  us  Sherwood  v.  Snow,  46  Iowa,  481. 
does  not  appear  to  have  received  any  See  Bush  v.  Crawford,  9  Phila.  392. 
direct  adjudication,  for  in  all  the  And  where  a  partner,  in  satisfaction 
cases  above  mentioned  there  was  a  of  his  separate  debt  and  in  fraud  of 
known  application  of  the  funds  or  his  copartners,  indorsed  a  note  pay- 
securities  of  the  partnership  to  the  able  to  himself,  but  given  for  the 
payment  of  the  separate  debt.  But  sale  of  firm  property,  and  the  in- 
we  think  that  the  true  principle  to  dorsee  had  no  other  notice  that  the 
be  extracted  from  the  authorities  is,  note  belonged  to  the  firm ;  it  was 
that  one  partner  cannot  apply  the  held  that  he  could  not  be  deprived 
partnership  funds  or  securities  to  of  his  right  to  the  note  2A  d^  bona  fide 
the  discharge  of  his  own  private  holder.  Nichols  v.  Sober,  38  Mich, 
debt  without  their  consent;  and  that  678.}  A  partner  drew  a  check  in 
without  their  consent  their  title  to  the  name  of  the  firm,  payable  to 
the  property  is  not  divested  in  favor  bearer,  for  the  purpose  of  paying  a 
of  such  separate  creditor,  whether  debt  due  from  the  firm  to  H.,but 
he  knew  it  to  be  partnership  prop-  instead  of  so  using  it,  he  retained  it, 
erty  or  not.  In  short,  his  right  de-  and  paid  the  debt  due  H.  by  setting 
pends,  not  upon  his  knowledge  that  off  against  it  a  debt  due  from  H.  to 
it  was   partnership   property,   but  him  individually,  and  paying  the 
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a  court  of  equity  might  interfere  and  repudiate  such  acts,  and 
ask  [?]  to  be  relieved  against  them.^ 

§  184.  Firm  not  Liable  when  Credit  is  given  to  One  Partner, 
There  are  other  cases  which  constitute  exceptions  to  the  gen- 
eral liability  of  partners  for  acts  or  contracts  concerning  the 
partnership  business,  which  deserve  special  notice  in  this  con- 
nection. One  of  them  is,  where  in  the  very  transaction,  al- 
though it  may  be  for  the  benefit  or  use  of  the  partnership, 
and  in  the  business  thereof,  yet  the  credit  is  exclusively  given 
to  the  partner  transacting  it,  upon  his  sole  and  separate  lia- 
bility. The  law  is  exceedingly  clear  and  well  settled  upon 
this  point.  If  money  is  borrowed,  or  goods  bought,  or  any 
other  contract  is  made  by  one  partner  upon  his  own  exclusive 
credit,  he  alone  is  liable  therefor;  and  the  partnership,  al« 
though  the  money,  property,  or  other  contract  is  for  their 
proper  use  and  benefit,  or  is  applied  thereto,  will  in  no  man- 
balance  in  cash.  Subsequently  he  before  and  since  that  judgment;" 
transferred  the  check  to  B.  to  pay  a  and  Mr.  Justice  Byles  said:  **  I 
private  debt.  Held,  that  B.  could  adopt  the  law  as  laid  down  in  a  text- 
maintain  an  action  on  the  check  book  of  veiy  great  value,  Smith's 
against  the  firm.  Gale  v.  Miller,  Mercantile  Law,  where  I  think  it 
44 Barb.  420.  ] See  Sterlings.  Jau-  is  correctly  laid  down  (p.  44)  and 
don,  48  Barb.  459.  {  evidently  well  considered,  and  after 

Any  doubt  thrown  on  the  rule  reading  Lord  EUenborough's  judg- 
as  to  the  burden  of  proof  by  Lord  ment  in  Ridley  v.  Taylor,  13  East, 
Ellenborough's  dictum  in  Ridley  175,  *It  would  seem,'  says  the 
V.  Taylor,  IS  East,  175,  must  be  learned  author,  *that  the  tmex- 
considered  as  removed  by  the  case  plained  fact  that  a  partnership  secu- 
of  Leverson  o.  Lane,  18  C.  B.  k.  8.  rity  has  been  received  from  one  of 
278,  in  which  it  was  held  that  the  partners  in  discharge  of  a  sepa- 
one  who  takes  from  a  partner  in  a  rate  claim  against  himself  is  a 
firm,  for  his  separate  debt,  a  biU  badge  of  fraud,  or  of  such  palpable 
accepted  in  the  firm  name,  must  negligence  as  amounts  to  fraud, 
show  that  the  acceptance  was  with  which  it  is  incumbent  &n  the  party 
the  concurrence  of  the  other  part-  who  so  took  the  security  to  remove, 
ners.  In  this  case  Mr.  Justice  Wil-  by  showing  either  that  the  partner 
liams  said:  '*  I  do  not  mean  to  deny  from  whom  he  received  it  acted  un- 
that  there  is  in  the  judgment  of  der  the  authority  of  the  rest,  or  at 
Lord  Ellenborough,  in  Ridley  v.  least  that  he  himself  had  reason  to 
Taylor,  13  East,  175,  a  cftcftim  which  believe  so.' ''  See  also  Hogg  v. 
is  to  some  extent  inconsistent  with  Skeen,  IB  C.  B.  m.  s.  426];  {Kendal 
the  law  as  laid  down  in  this  case.  v.  Wood,  L.  R.  6  Ex.  243  {. 
But  that  dictum  is  clearly  at  vari-  ^  Vigers  v.  Pike,  8  CI.  &  Fin. 
ance  with  all  the  authorities  both    662,  648. 
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ner  be  liable  therefor.^  For  it  is  entirely  competent  for  one 
pai'tner  to  bonow  money,  or  to  buy  goods,  or  to  enter  into 
contracts  on  his  own  sole  and  exclusive  credit  with  third  per- 
sons ;  and,  on  the  other  hand,  it  is  equally  competent  for 
them  to  rely  on  that  exclusive  credit,  and  either  to  refuse  to 
contract  with  the  firm,  or  to  exonerate  the  firm  from  all  lia- 
bility upon  any  contract  which  would  otherwise  bind  the 
firm  as  being  for  their  account  and  benefit.  For  the  maxim 
of  the  common  law  here  applies  with  its  full  force :  Modus  et 
conventio  vincunt  legem  ;  and  either  party  may  at  his  pleasure 
waive  or  relinquish  rights  to  which  he  would  otherwise  be 
entitled.  It  is  but  following  out  the  rule  of  natural  justice 
and  the  exposition  of  the  intention  of  the  parties  recognized 
in  the  Pandects.    ^^  Ante  omnia  enim  animadvertendum  est, 

1  Coll.  on  P.  B.  3,  0.  2,  §  2,  p.  of  one  of  the  partners.     But  see 

319,  2d  ed.;  Id.  pp.  342,  343;  Ex  Roth  9.  Moore,  19  La.  Ann.  86.     A 

parte  Emly,  1  Rose,  %l\  Ex  parte  contract  running  in  the  name  of 

Bonbonus,  8  Ves.  540;  Sylvester  r.  «*  R.  W.  H.  and  J.  F.  K.  of  the 

Smith,  9  Mass.  119,  121;  Gow  on  firm  of  H.  &  K.,"  though  signed  in 

P.  c.  4,  pp.  154,  155,  3d  ed. ;  Llo3'd  the  name  of  the  firm,  is  the  contract 

p.  Freshfield,  2  C.  &  P.  325;  9  Dowl.  of  the  individual  members,  and  not 

&  Ry.  19;  Ketchum  v,  Durkee,  1  of  the  firm.    Hilliker  v.  Francisco, 

Hoff.  538;  Le  Roy  v.  Johnson,  2  65  Mo.  598).     And  if  the  contract 

Pet.  186,  198-200.     See  Trueman  is  made  with  one  alone,  and  credit 

v.  Loder,  11  Ad.  &  E.  589,  595;  De  is  given  to  him,  he  is  liable  on  such 

Mautort  v,  Saunders,  1  B.  &  Ad.  contract  without  joining  his  copart- 

398;  Bonfield  v.  Smith,  12  M.  &  W.  ners.     Hagar  v.  Stone,  20  Vt.  106; 

405;  [Green  o.  Tanner,  8  Met.  411;  Stansfeld  v.  Levy,  3  Stark.  8;  Mur- 

{Goodenow  v.  Jones,  75  111.   48  ;  ray  v.  Somerville,  2  Camp.  99,  n.; 

Gates  ».  Watson,  54  Mo.  585;  Smith  Cleveland  ©.Woodward,  15  Vt.  302] ; 

V,  Collins,  115  Mass.  388;  Gibbs  v.  jLind.  on  P.  4th  ed.  361,  362;  1  Am. 

Bates,  43  N.  Y.  192;  Williams  v.  Lead.  Cas.  5th  ed.  «448, 552.  A  joint 

Gillies,   75  N.   Y.   197  ;    National  obligation  under  seal,  executed  by 

Bank  of  the  Metropolis  v.  Sprague,  all  the  members  of   a  firm  in  its 

5  C.  E.  Oreen,  13;  Pollock  v.  Wil-  business  and  for  its  benefit,  will  be 

Hams,  42  Miss.  88.    And  see  Miles'  regarded  as  a  copartnership  obliga- 

Claim,  L.  R.  9  Ch.  635;  Hall  v.  tion  and  payable  out  of  the  firm 

West,  referred  to  in  Lind.  on  P.  assets,  although  the  firm  name  is 

4th  ed.  343.     In  both  of  the  last  two  not  mentioned  therein,  and  it  ap- 

cases  several  firms  agreed  to  carry  pears  upon  its  face  to  be  simply 

on  a  certain  business  in  the  name  the  obligation  of  the  copartners,  cou- 

of  one  of  the  firms,  but  the  princi-  tracted  in  their  individual  names, 

pie  therein  appears  to  be  equally  ap-  Berkshire  Woollen  Co.  v.  Juillard,  75 

plicable  to  the  case  of  one  firm  car-  N.  Y.  535.     But  see  Turner  v,  Jay- 

rying  on  the  business  in  the  name  coz,  40  N.  Y.  470 1. 
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ne  conventio  in  alia  re  facta,  aut  cum  alia  persona,  in  alia  re, 
aliave  persona  noceat."  * 

§  135.  Roman  and  French  Law,  This  very  case  was  directly 
put  in  the  Roman  law,  in  relation  to  joint  employers  of  ships, 
where  one  acted  as  the  administrator  of  the  concern,  and  con- 
tracted in  his  own  name  exclusively.  "  Si  plures  navem  exer- 
ceant,  cum  quolibet  eorum  in  solidum  agi  potest.  Ne  in  plures 
adversarios  destringatur,  qui  cum  uno  contraxerit."  ^  The  same 
rule  is  adopted  in  the  French  law,  and  accordingly  Pothier 
says :  When  a  partner  has  not  contracted  in  the  name  of  the 
firm,  but  in  his  own  name  alone,  he  alone  will  be  bound,  al- 
though the  contract  has  been  applied  to  the  benefit  of  the 
partnership.  Thus,  if  a  partner  has  borrowed  money  in  his 
sole  name,  for  his  own  a,ccount,  and  then  he  applies  the 
money  to  partnership  purposes,  the  creditor  cannot  have  any 
action  against  the  firm,  for,  according  to  the  principles  of 
law,  a  creditor  has  his  remedy  only  against  the  party  with 
whom  he  has  contracted,  and  not  against  those  who  have 
been  benefited  or  received  profit  from  it.*  And  this  again  is 
but  the  dictate  of  the  Roman  law.  "  Non  ad  versus  te  credi- 
tores,  qui  mutuam  sumpsisti  pecuniam,  sed  ejus,  cui  banc 
credideras  heredes  experiri,  contra  juris  formam  evidenter 
postulas."  * 

§  136.  Hlmtrative  Cases,  One  illustration  may  be  taken 
from  a  case  which  has  already  passed  into  judgment.  In 
that  case,  one  of  two  partners  drew  bills  of  exchange  in 
his  own  name,  which  he  procured  to  be  discounted  by  a 
banker,  through  the  medium  of  the  same  agent  who  pro- 
cured the  discount  of  other  bills  drawn  in  the  partnership 
name,  with  the  same  banker;  it  was  held  by  the  court 
that  the  banker  had  no  remedy  against  the  firm,  either  upon 
the  bills  so  drawn  in  his  own  name,  or  for  money  had 
and  received  through  the  medium  of  such  bills,  although 
the  proceeds  were  carried  to  the  partnership  account.  The 
reason  was  that  the  money  was  advanced  solely  on  the  secu- 

1  D.  2, 14,  27, 4;  Poth.  Oblig.  a  »  Poth.  de  Soc.  n.  101, 105, 106. 
86.  «  Cod.  4,  2, 15. 

«  D.  14, 1, 1,  §  25;  Id.  14, 1,  2; 
antej  §  102. 
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rity  of  the  parties  whose  names  were  on  the  bills,  by  way  of 
loan  to  them,  and  not  by  way  of  loan  to  the  partnei-ship. 
And  it  made  no  di£Ference  in  the  case  that  the  banker  con- 
ceived at  the  time  that  all  the  bills  were  drawn  on  the  part- 
nership account,  since  he  did  not  credit  the  firm,  but  only  the 
names  on  the  bills.^ 

§  137.  French  Law,  The  French  law  has  followed  out  the 
like  doctrine  to  its  legitimate  conclusion.  Whenever  one 
partner  in  a  commercial  partnership  contracts  a  debt  in  his 
own  sole  name,  he  alone  will  be  responsible  therefor,  and  the 
creditor  will  have  no  recourse  against  the  partnership,  even 
although  the  debt  may  have  been  contracted  in  behalf  of,  or 
for  the  benefit  of,  the  partnership.^  And  a  fortiori  in  cases 
of  non-commercial  partnerships,  the  doctrine  is  held  to  ap- 
ply ;  ^  with  the  reservation,  however,  that  the  other  partners 
have  not  made  him  their  agent  to  contract  a  joint  obligation 
in  Bolidoy  or  otherwise.* 

§  138.  Rule  not  Applicable  to  Dormant  Partner,  Still,  al- 
though the  general  principle  is  clear,  it  may  not  always  be 
easy  to  apply  it  to  the  circumstances  of  paHicular  cases,  for 
it  is  often  a  matter  of  no  inconsiderable  difficulty  and  intri- 
cacy at  the  common  law  to  ascertain  in  point  of  fact  whether 
there  has  been  an  exclusive  credit  given  to  one  partner  or 
not.  In  the  case  of  a  dormant  and  secret  partner,  the  credit 
is  manifestly  given  only  to  the  ostensible  partner,  for  no  other 
party  is  known.  StiU,  however,  it  is  not  treated  as  an  exclu- 
sive credit,  for  the  law  in  all  cases  of  this  sort  founds  its  deci- 
sion upon  the  ground  that  the  creditor  has  had  a  choice  or 
election  of  his  debtor,  which  cannot  be  where  the  partner  is 
dormant  and  unknown.*  The  credit,  therefore,  is  not  deemed 
exclusive,  but  binding  upon  all  for  whom  the  partner  acts,  if 
done  in  their  business  and  for  their  benefit,  as  is  the  case  in 
cases  of  agency  for  an  unknown  principal.® 

1  Emly  V,  Lye,  15  East,  7;  Siff-  «  Poth.  de  Soc.  n.  100,  101. 

kin  9.  Walker,  2  Camp.  308;  ante^  '  Poth.  deSoc.  n.  105. 

§  102;  post,  §§  142,  243.     See  Faith  <  Poth.  de  Soc.  n.  104,  105. 

V.  Richmond,  11  Ad.  &  £.  339;  fNa-  >  Ante,  §  63. 

tional  Bank  of   Salem  v.  Thomas,  ^  Story  on  Ag.   §§  291,  292;  2 

47N.  Y.15;  Farmers' Bank  of  Mis-  Kent,  630,  631;   Paley  on  Ag.  by 

souri  t;.  Bayliss,  41  Mo.  274  {.  Lloyd,  245,  250,  3d  ed.;  Thomson 
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§  139.  Firm  Business  carried  on  in  Name  of  One  Partner. 
Another  case  may  easily  be  put.  Suppose  a  partnership  to 
be  carried  on  in  the  sole  name  of  one  of  the  partners,  and  he 
at  the  same  time  should  transact  business  upon  his  own  sepa- 
rate account,  and  he  should  borrow  money  in  his  own  name. 
In  such  a  case  the  question  may  arise  whether  the  partner- 
ship is  bound  for  such  borrowed  money,  or  the  individual 
partner  only.  And  it  must  be  resolved  by  taking  into  con- 
sideration the  whole  circumstances  of  the  ca^e.  Thus,  if  the 
money  is  in  fact  borrowed  for  the  partnership  business,  or  it 
is  in  fact  applied  to  the  partnership  business,  in  the  absence 
of  all  controlling  circumstances,  the  partnership  will  be  bound 
therefor,  since  the  fair  presumption  is  that  it  was  intended  by 
the  partner  to  pledge  the  partnership  credit,  and  not  merely 
his  individual  credit,  whether  the  partnership  was  known  or 
unknown  to  the  lender.  On  the  other  hand,  if  the  money 
was  borrowed  for  the  separate  use  of  the  individual  partner, 
or  actually  applied  to  that  use,  the  contrary  presumption 
*  would  prevail.  But  if  the  business  of  the  partnership  were 
different  from  the  separate  business  of  the  individual  partner, 
and  he  should  borrow  expressly  of  the  lender  for  the  one 
business  or  for  the  other,  the  lender  would  be  deemed  to  give 
credit  to  that  particular  business,  and  not  to  the  other  busi- 
ness ;  and  then  the  partnership  would  or  would  not  be  bound 
according  to  the  fact  whether  it  was  borrowed  for  their  busi- 
ness or  not.^    And,  in  such  a  case,  it  would  make  no  dififer- 

V.  Davenport,  9  B.  &  C.  78,  86,  87;  v.   Bayliss,  41   Mo.  274;   Poole  v. 

Poth.  on  Oblig.  n.  82,  83,  447;  Coll.  Lewis,  75  N.  C.  417;  Boudreaux  v. 

on  P-  B.  1,  c.  1,  §  1,  pp.  11,  12,  14,  Martinez,  25  La.  Ann.  167.      See 

2d  ed. ;  Id.  B.  3,c.  1,  p.  259;  Hoare  Yorkshire  Banking  Co.  v.  Beatson, 

V.  Dawes,  Doug.  371 ;   Gow  on  P.  4  C.  P.  D.  204;  s.  c.  on  appeal,  5 

c.  4,  §  1,  pp.  162,  163,  3d  ed.;  Sa-  C.  P.  D.    109;   In  re  Herrick,   13 

ville  V.  Robertson,  4  T.  R.  720;  Rob-  N.  B.  R.  312  [.     The  law  with  re- 

inson  ».  Wilkinson,  3  Price,  538;  U.  gard  to  dormant  partners  extends 

S.  Bank  t;.  Binney,  5  Mason,  176;  only  to  commercial  paHnerships:   It 

8.  c.  5  Pet.   529 ;  Kelley  v.  Hurl-  has,  therefore,  no  application  to  dor- 

burt,  5  Cowen,  534;  Mifflin  r.  Smith,  mant  partners  in  land  speculations. 

17  S.  &  R.  25;  [Farmers'  Bank  v.  Pitts  t?.  Waugh,  4  Mass.  424;  Smith 

Bayless,  35  Mo.  428 ;  Richardson  r.  v.   Burnham,  3  Sumn.  435.     [See 

Farmer,  36  Mo.  35];  11  Am.  Lead,  anie,  §  83,] 

Cas.  6th  ed.  *448,  552;  Strauss  o.         ^  [And  the  declaration  by  the  bor- 

Jones,  37  Tex.  313 ;  Farmers'  Bank  rower,  at  the  time,  that  it  was  on 
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ence  whether  the  lender  did  or  did  not  know  that  there  was 
any  partnership  in  either  business,  or  whether  the  money  was 
actually  applied  to  the  business  for  which  it  was  expressly 

borrowed,  or  not.     But  in  the  absence  of  all  proofs  as  to  the 

purpose  for  which  the  money  was  borrowed,  or  to  which  it 
was  applied,  it  would  be  deemed  to  be  borrowed  upon  the 
separate  account  of  the  individual  partner.^ 

partnership  account,  has  been  held  is  liable,  and  it  lies  upon  the  de- 
sufficient  proof  to  bind  the  firm,  fendants  in  an  action  against  the 
Oliphant  v.  Mathews,  16  Barb.  608.  partners  upon  such  bill  to  get  rid 
See  antef  §  106.  If  one  partner  con-  of  the  prima  facie  case  made  against 
tracts  a  debt,  representing  to  the  them.  Yorkshire  Banking  Co.  v, 
creditor  that  it  is  for  the  benefit  of  Beatson,  4  C.  P.  D.  204;  s.  c.  on 
the  firm,  and  if  the  contract  is  within  appeal,  5  C.  P.  D.  109 1.  —  In  U. 
the  scope  of  the  firm  business,  the  S.  Bank  v.  Binney,  5  Mason,  176, 
firm  is  liable,  whether  the  represen-  183,  184,  the  court  said:  **  In  ro- 
tations are  true  or  false.  Stockwell  spect  to  both  general  and  limited 
V,  Dillingham,  50  Me.  442.]  partnerships,  the  same  general  prin- 
^  See  Coll.  on  P.  B.  3,  c  1,  §  2,  ciple  applies,  that  each  partner  has 
pp.  275-277,  2d  ed. ;  Etheridge  v.  authority  to  bind  the  firm,  as  to  all 
Binney,  9  Pick.  272  ;  Mifflin  v.  things  within  the  scope  of  the  part- 
Smith,  17  S.  &  R.  165;  U.  S.  Bank  nership,  but  not  beyond  it.  Where 
V,  Binney,  5  Mason,  176;  s.  c.  5  the  contract  is  made  in  the  name 
Pet.  529;  [Oliphant  v.  Mathews,  16  of  the  firm,  it  will,  primd  facie,  bind 
Barb.  608;  South  Carolina  Bank  o.  the  firm,  unless  it  is  ultra  the  busi- 
Case,  8  B.  &  C.  427;  Buckner  v.  ness  of  the  firm.  Where  the  firm 
Lee,  8  6a.  285.  In  Furze  v.  Shar-  imports,  on  its  face,  a  company,  as 
wood,  2  Q.  B.  888,  it  was  held  that  A.  B.  &  Co.,  or  A.,  B.,  &  C,  there 
under  the  peculiar  circumstances  of  the  contracts  made  by  the  partners 
the  case  the  burden  of  proof  was  on  in  that  name  bind  the  firm,  unless 
the  partners  to  show  that  the  con-  they  are  known  to  be  beyond  the 
tract  sued  on  was  on  account  of  the  scope  and  business  of  the  firm.*  But 
separate  business.  Ex  parte  Law,  where  the  business  is  carried  on  in 
3  Deac.  541;  Hubbell  v,  Woolf.  15  the  name  of  one  of  the  partners, 
Ind.  204].  {See  National  Bank  of  and  his  name  alone  is  the  name  of 
Chemung i;.  Ingraham,  58  Barb.  290.  the  firm,  there,  in  order  to  bind  the 
Where  a  name  is  common  to  a  firm  firm,  it  is  necessary  not  only  to  prove 
and  to  an  individual  of  such  firm,  the  signature,  but  that  it  was  used 
and  the  individual  member  carries  as  the  signature  of  the  firm  by  a 
on  no  business  separate  from  that  of  party  authorized  to  use  it  on  Uiat 
the  firm,  there  is  a  presumption  occasion,  and  for  that  purpose.  In 
that  a  bill  of  exchange  drawn,  other  words,  it  must  be  shown  to  be 
accepted,  or  indorsed  in  the  com-  used  for  partnership  objects,  and  as 
mon  name  is  a  bill  drawn,  ac-  a  partnership  act.  The  proof  of  the 
cepted  or  indorsed  for  the  partner-  signature  is  not  enough.  The  plain- 
ship,  and  for  which  the  partnership  tiffs  must  go  further,  and  show  that 


«  [Barrett  o.  Swann,  17  Me.  180;  Holmes  v.  Porter,  39  Me.  167.] 
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§  140.    Taking  Separate  Security.   Various  other  cases  may 
be  put  to  illustrate  the  same  rule.     Thus,  if  a  person  should 

it  is  a  partnership  signature.  Tn  the  account  of  the  firm.  It  is  a  strong 
present  case  the  signature  of  *  John  circumstance,  entitled  to  weight, 
Winship '  may  be  on  his  own  indi-  but  not  decisive."  In  Etheridge  r. 
vidual  account,  as  his  pei*sonal  con-  Binney,  9  Pick.  272,  274,  the  court 
tract,  or  it  may  be  on  account  of  the  said:  **  Now  as  the  partner,  whose 
partnership.  Upon  the  face  of  the  name  is  assumed  by  the  firm,  may 
paper  it  stands  indifferent.  The  also  engage  in  other  branches  of 
burden  of  proof,  then,  is  upon  the  business,  in  which  he  may  want 
plaintiffs  to  establish,  that  it  is  a  credit  on  his  own  private  account, 
contract  of  the  firm,  and  ought  to  if  he  applies  for  a  loan  of  money  to 
bind  them."  And  again:  **The  one  who  is  ignorant  of  the  copart- 
notes  are  all  indorsed  in  the  name  nership,  and  no  information  is  given 
of  *  John  Winship.'  For  aught,  of  its  existence,  it  is  a  private  loan, 
therefoi-e,  that  appears  on  the  face  and  does  not  bind  the  firm,  unless 
of  them,  they  were  notes  only  bind-  the  creditor  shall  know  that  the 
ing  him  personally.  The  plaintiffs  money  borrowed,  or  the  goods  pro- 
must,  then,  go  further,  and  show,  cured,  by  the  individual,  went  to 
either  expressly  or  by  implication,  the  use  of  the  fiim.  The  burden  of 
that  these  notes  were  offered  by  proof  in  such  case  is  upon  the  cred- 
Winship,  as  notes  binding  the  firm,  itor,  in  order  to  make  good  his  claim 
and  not  merely  on  himself  person-  upon  the  firm;  for  he  credited  the 
ally  ;  or  that  the  discounts  were  individual,  and  not  the  firm,  and  it 
made  for  the  benefit,  and  in  the  will  be  presumed  to  be  for  the  pri- 
course  of  the  business,  of  the  firm,  vate  benefit  of  the  individual,  un- 
it is  not  sufficient  for  the  plaintiffs  less  the  contrary  is  proved.  But  if 
to  prove  that  the  bank,  in  discount-  the  existence  of  tlie  firm  Ls  known 
ing  these  notes,  acted  upon  the  be-  to  the  person  who  makes  the  loan, 
lief  that  they  bound  the  firm,  and  and  representations  are  made  to  him 
were  for  the  benefit  and  business  of  by  the  borrower,  that  he  borrows  for 
the  firm.  They  must  go  further  and  the  use  of  the  company,  and  that 
prove  that  the  belief  was  known  to  they  are  answerable  for  the  debt,  so 
and  sanctioned  by  Winship  himself  that  credit  is  given  to  the  company, 
in  offering  the  notes ;  and  that  he  in-  and  not  to  the  individual  partner, 
tentionally  held  out  to  them  that  the  the  burden  of  proof  is  upon  the 
discounts  were  for  the  credit  and  on  company,  when  sued,  to  show  that 
the  account  of  the  firm ;  and  that  his  the  power  confided  to  the  individ- 
indorsement  was  the  indorsement  of  ual  has  been  abused,  and  that  the 
the  firm,  and  to  bind  them ;  and  that  money  borrowed  was  applied  to  his 
the  bank  discounted  the  notes  upon  private  use,  and  also  that  this  was 
the  faith  of  such  acts  and  represen-  known  to  the  lender  to  be  his  inten- 
tations  of  Winship.  The  jury  will  tion.  This  principle  necessarily  fol- 
judge  from  the  whole  evidence  how  the  lows  from  cases  settled.  If  a  pur- 
case  stands  in  these  respects.  The  chase  is  made  in  the  name  of  a  firm, 
mere  fact  that  the  discounts  so  pro-  or  money  borrowed,  and  a  note  given 
cured  were  applied  to  the  use  of  the  or  indorsed  in  that  name,  this  is 
firmisnot,of  itself,  sufficient  to  prove  primdjfacie  evidence  of  a  debt  from 
that  the  discounts  were  procured  on  the  firm,  and  it  can  only  be  rebut- 

244 


CHAP.  Vni.]        LIABILITIES  AND  EXEMPTIONS.  §  140 

advance  money  for  a  firm,  and  yet  take  the  security  of  one 
partner  therefor,  the  security  would  bind  that  partner  only.^ 
And,  indeed,  under  i^ch  circumstances,  if  the  separate  secu- 
rity is  knowingly  taken  upon  advances  for  the  firm,  it  will 
ordinarily  be  treated  as  an  election  by  the  creditor,  to  absolve 
the  partnership  from  responsibility,  and  to  confine  the  credit 
to  that  partner  only.^  Nor  will  it  make  any  difference,  in 
such  a  case,  that  the  money  has  not  only  been  borrowed,  but 
has  been  applied  to  partnership  purposes,  if  the  contract 
has  been  exclusively  upon  the  separate  credit  or  security  of 
one  partner.^.    On  the  other  hand,  if  money  is  actually  bor- 

ted  by  proof,  in  the  defence,  that  have  no  means  of  knowing  whether 
this  was  fraudulently  done  by  the  he  is  acting  honestly  towards  his  as- 
individual  partner  for  his  own  pri-  sociates,  or  otherwise,  if  he  lends 
▼ate  use,  and  that  this  was  known  the  money  or  sells  the  goods  on  the 
to  the  creditor.  So  that  in  the  lim-  faith  of  such  representation,  the 
ited  partnership,  if  the  name  of  the  company  will  be  bound,  unless  they 
firm  had  been  John  Winship&  Co.,  prove  that  the  contract  was  for  his 
or  Wiuship  &  Binney,  all  notes  private  benefit,  and  known  to  be  so 
given  to  any  creditor,  in  either  of  by  the  creditor." 
those  names,  would  be  company  ^  Coll  on  P.  B.  3,  c.  2,  §  2,  pp. 
notes,  unless  disproved,  as  before  315-324,  2d  ed.;  Siffkin  v.  Walker, 
stated.  Now  the  making  and  offer-  2  Camp.  308;  Emly  v.  Lye,  15  East, 
ingof  such  a  note  is  nothing  more  7.  [If  goods  are  sold  to  a  firm,  tak- 
than  a  representation  that  the  money  ing  the  note  of  one  member  does  not 
is  wanted  for  the  use  of  the  com-  discharge  the  firm,  unless  an  agree- 
pany,  and  as  they  confide  in  the  in-  ment  to  dischai'ge  is  affirmatively 
dividual,  they  will  be  bound  by  his  shown.  Folk  r. Wilson,  21  Md.  538] ; 
acts.  The  name  of  the  firm  here  jDuvall  v.  Wood,  3  Lansing,  489  ; 
being  only  the  name  of  the  Individ-  Hoeflinger  o.  Wells,  47  Wis.  028 [. 
ual,  a  note  offered  in  that  name,  *  Coll.  on  P.  B.  3,  c.  2,  §  2,  pp. 
unaccompanied  by  any  representa-  318, 319, 321, 2d  ed. ;  Ex  parte  Uun- 
tion,  would  of  course  import  only  a  ter,  1  Atk.  223 ;  Ex  parte  Emly,  1 
promise  by  John  Winship  alone;  Rose,  61;  Gow  on  P.  c.  4,  §  2,  pp. 
and  the  credit  being  given  to  him  154-156,  3d  ed. 
alone,  the  creditor  would  not  re-  *  Coll.  on  P.  B.  3,  c.  2,  §  2,  pp. 
cover  against  the  firm,  without  prov-  319,  320,  2d  ed. ;  Bevan  o.  Lewis,  1 
ing  that  the  money  actually  went  Sim.  376;  Lloyd  o.  Freshfield,  2  C. 
into  the  funds  of  the  firm.  But  if  &  P.  325 ;  Parkin  p.  Carruthers,  3  Esp. 
the  borrowing  partner  states  that  he  248;  Jaques  v,  Marquand,  6  Co  wen, 
is  one  of  a  company,  and  that  he  497;  [Green  v.  Tanner,  8  Met. 
borrows  money  for  the  company,  or  411 ;  Farmers'  Bank  of  Missouri 
purchases  goods  for  their  use,  then,  v,  Bayless,  35  Mo.  428];  {s.  c.  41 
as  there  is  such  company,  and  as  Mo.  274;  Peterson  v.  Roach,  32  Ohio 
they  have  given  him  authority  to  St.  374 ;  Union  and  Planters'  Bank 
use  the  company  credit  to  a  cer-  of  Memphis  v.  Day,  12  Heisk.  413. 
tain  extent,  and  as  the  creditor  will  See  In  re  Herrick,  13  N.  B.  R.  312 1. 
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rowed  on  the  credit  of  the  firm  in  the  course  of  the  business 
of  the  firm,  it  will  make  no  difference  in  the  liability  of  the 
other  partners,  that  it  has  been  misapplied  by  the  borrowing 
partner.^  But  care  must  be  taken  to  distinguish  between 
cases  of  this  sort,  and  cases  where  the  separate  security  of 
one  partner  has  been  taken,  not  as  the  primary  debt,  but 
merely  as  collateral  security  for  the  primary  debt,  as  one  of 
the  firm,  for  in  the  latter  case  the  firm  will  undoubtedly  be 
holden,  notwithstanding  the  separate  security.^ 

§  141.  Particular  Custom:  Staffe-coach  Proprietors,  The 
custom  of  a  particular  trade  or  business  may  in  some  cases 
also  furnish  an  exemption  of  the  partnership  upon  contracts 
made  for  their  benefit,  and  establish  that  the  credit  is  exclu- 
sively given  to  the  contracting  partners.  Instances,  however, 
of  this  sort  are  of  rare  occurrence  ;  and  it  has  been  remarked 
by  a  learned  writer  that  perhaps  there  is  no  ordinary  trade 
or  business,  except  that  of  stage-coach  proprietors,  in  which 
the  firm  have  been  held  not  liable  for  repairs  made,  or  goods 
supplied  by  the  order  of  one  partner  for  the  use  of  the  con- 
cern.^ In  general  such  proprietors  are  held  bound,  like  all 
other  partners.^  But  under  some  special  circumstances  the 
credit  has  been  held  to  be  exclusively  given  to  the  partner 
ordering  the  repairs  or  supplies.  Thus,  where  several  per- 
sons furnished  with  horses,  which  were  their  several  property, 
the  several  stages  of  a  coach,  and  in  the  general  business  and 
profits  all  the  proprietors  were  partners  and  shared  the  prof- 
its, it  was  held  that  the  proprietors  were  not  all  jointly  liable 
for  goods  furnished  to  one  partner  for  the  use  of  his  horses, 
drawing  the  coach  along  his  part  of  the  road,  and  that  the 
goods  must  be  deemed  furnished  upon  the  exclusive  credit  of 
that  partner.^ 

1  Coll.  on  P.  B.  3,  0.  1,  §  1,  p.  Bodie,  3Camp.493;  SoathCaroliua 

263;  Id.  B.  3,  c.  2,  p.  322,  and  note,  Bank  v.  Case,  8  B.  &  C.  427;  Ex 

2d  ed. ;  Church  o.  Sparrow,  5  Wend,  parte  Bolitho,  Buck,  100. 
223;  U.  S.  Bank  v.  Binney,  5  Mason,         *  CoU.  on  P.  B.  3,  c.  8,  §  3,  pp. 

176;  s.  c.  5  Pet.  529;  Gow  on  P.  c.  329,  330,  2d  ed.     |See  Lind.  on  P. 

4,  §  2,  pp.  146, 147, 3d  ed. ;  Id.  §  3,  4th  ed.  339,  note  m.  i 
pp.  282-284;  ante,  §  105.  *  Ibid.;    Arthur   v.  Dale,  cited 

«  Coll.  on  P.  B.  3,  c.  2,  §  2,  p.  Coll.  on  P.  B.  3,  c.  2,  §  3,  p.  330, 2d 

823,  2d  ed.;  Id.  p.  275;  Ex  parte  ed. 
Brown,  cited  1  Atk.  225;  Denton  v.         »  Barton  ».  Hanson.  2  TJ^.-^  '' 
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§  142.  Negotiable  Paper  in  the  Name  of  One  Partner.  The 
general  rule  is,  as  we  have  seen,  that  if  a  bill  or  note  is  drawn 
or  indorsed  in  the  name  of  one  partner  only,  not  being  the 
firm  name,  it  will  not  be  a  contract  binding  on  the  firm,  but 
on  himself  only,  even  although  it  may  be  a  transaction  for  the 
use  or  benefit  of  the  firm.^  But  nevertheless  cases  might 
arise  where  the  partnership  might  be  held  liable  as  the  draw- 
ers or  indorsers  of  the  note  or  bill,  notwithstanding  it  was 
made  or  indorsed  only  in  the  name  of  one  partner.^  But 
then  in  such  cases,  in  order  to  bind  the  firm,  it  must  appear 
that  the  other  partners  had  constantly  treated  such  note  or 
bill,  so  made  and  indorsed,  as  the  note,  or  bill,  or  indorse- 
ment of  the  firm  in  the  adopted  name  of  the  partner,  as  a  firm 
name,  pro  hac  vice  ;  or,  at  least,  as  the  note,  or  bill,  or  indorse- 
ment made  by  the  firm  by  procuration  of  the  partner,  so  that 
the  holder  would  be  at  liberty  to  write  over  the  partner's 
name  the  name  of  the  firm  by  procuration  of  the  partner  (A. 
and  B.  by  procuration  of  B.).^    But  whether  this  would  be 

s.  c.  2  Camp.  97;   Hiard  v.  Bigg,  finn    consisting    of    two    partners 

Manning's  Nisi  Prius,  Index,  220;  carried  on  business  in  the  name  of 

Gow  on  P.  c.  4,  §  1,  pp.  149, 150, 3d  the  active  partner,  a  promissory  note 

ed.  given  by  him  to  the  silent  partner, 

^  Coll.  on  P.  B.  3,  c.  1,  §  2,  p.  for  the  amount  of  capital  contributed 

277,  2d  ed. ;  Id.  B.  3,  c.  2,  §  3,  pp.  by  the  latter  to  the  joint  stock,  is  the 

331-347 ;    Jaques    v.    Marquand,   6  separate  note  of  the  active  partner. 

Cowen,  497;  Smith  r.  Craven,  1  Cr.  Re  Waite,  1  Lowell,  207}. 
&  J.  500,  507;  antey%  136;  Trueman         >  [Palmer  v.  Stephens,  1  Denio, 

V,  Loder,  11  Ad.  &  E.  589;  Faith  v.  471.] 

Richmond,  11  Ad.  &  £.  339;  ante,         *  South  Carolina  Bank  v.  Case,  8 

§102;  [Nicholson  y.  Ricketts,  2  E.  B.    &  C.    427;    Ex  parte  Bolitho, 

&  E.  497 ;  Farmers'  Bank  v.  Bay-  Buck,  100.     [See  Ostrom  ».  Jacobs, 

less,  35  Mo.  428;  and  see  the  cases  9  Met.  454];  {Miles's  Claim,  L.  R. 

on  the  negotiable  paper  of  partner-  9  Ch.  635;  Hall  t7.  West,  Lind.  on 

ships  well    collected    in    Byles  on  P.  4th  ed.  343;  Yorkshire  Banking 

Bills,  43-53];  [ante,  {  139;  Lind.  on  Co.  v.  Beatson,  4  C.  P.  D.  204 ;  a.  c. 

P.  4th  ed.  340-350;    National  Bank  on  appeal,  5  C.  P.  D.  109;  Macklin  v, 

of  Chemung  v.  Ingraham,  58  Barb.  Crutcher,  6  Bush  (Ky.),  401,  over- 

290;  Farmers'  Bank  v.  Bayless,  41  ruling  Hikes  v.  Crawford,  4  Bush 

Mo.  274;  Dreyer  v,  Sander,  48  Mo.  (Ky.),  19,  and  Bacon  i;.  Hutchings, 

400;  Smith  o.  Williams,  22  La.  Ann.  5  Bush  (Ky.),  595;  McKee  v.  Hamil- 

268.  In  Dreyer  V.  Sander,  it  appeared  ton,  33  Ohio  St.  7;   McMullen  v. 

moreover  that  the  money  realized  Clark,  49  Ind.  77 ;  Puckett  v.  Stokes, 

from  the  note  given  did  not  go  into  2  Baxt.  (Tenn.)  442;    Sessums  o. 

the  partnership  business.     Where  a  Henry,  88  Tex.  37 ;  Ontario  Bank  v. 
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SO  or  not,  it  has  been  held  that  if  one  partner  makes  use  of  an 
assumBd  firm  name,  not  the  real  name  of  the  firm,  and  signs 
it  by  procuration  of  the  assumed  firm,  and  the  other  partners 
knew  his  habit  of  so  doing  and  adopted  the  note,  or  bill,  or 
indorsement  as  that  of  the  firm,  the  partners  will  be  held  to 
have  adopted  the  new  firm  name,  pro  hoc  vice,  and  will  be 
bound  by  the  contract.^ 

Hennessey,  48  N.  Y.  545 ;  1  Am.  I^ead.  ship  agreed  to  take  the  goods  for 
Cas.  5th  ed.  *448,  551.  See  also  Re  which  the  bill  was  drawn,  and  to 
Waite,  1  Lowell,  207 ;  Moffat  v.  Mc-  pay  for  them,  and  a  partner,  who 
Kissick,8Baxt.  (Tenn.)  517;  Smith  was  also  the  drawee,  accepted  the 
v.  Turner,  9  Bush  (Ky.),  417;  Wil-  bill,  it  was  held  that  the  acceptance 
Hams  V.  Gillies,  75  N.  Y.  197.  A  joint  was  binding  on  the  firm.  Markham 
note  given  by  partners,  as  Individ-  v.  Hazen,  48  Ga.  570 1. 
uals,  for  money  used  in  the  partner-  ^  Williamson  v.  Johnson,  1  B.  & 
ship  business,  creates  a  partnership  C.  146;  Coll.  on  P.  B.  3,  c.  1,  §  2, 
debt.  Ex  parte  'Stone,  L.  R.  8  Ch.  pp.  276,  277,  2d  ed. ;  Id.  B.  3,  c.  2, 
914;  Berkshire  Woollen  Co.  v.  Juil-  §  2,  pp.  319-324;  [/n  re  Warren, 
lard.  75  N.  Y.  535;  Ex  parte  Nason,  Daveis,  320, 325;  Is.  c.  2  Ware, 322} ; 
70  Me.  363;  Ex  parte  First  Na-  Norton  v,  Seymour,  3  C.  B.  792; 
tional  Bank  of  Portland,  Id.  369.  post,  §  202;  Faith  v.  Richmond,  11 
But  see  Turner  r.  Jaycox,  40  N.  Y.  Ad.  &  £.  339 ;  Kirk  v.  Blurton,  9  M. 
47Q.  Where  a  partnership  kept  &  W.  284;  Wilde  ».  Keep,  6  C.  & 
their  bank  account  in  the  name  of  P.  235.  See  Tilford  t;.  Ramsev, 
one  of  the  partners,  and  drew  no  37  Mo.  563,  567.  This  liability  of 
checks  except  in  his  name,  and  this  a  partnership,  notwithstanding  the 
course  of  dealing  was  known  to  both  names  of  individuals  only  were  used, 
partners,  the  partnership  was  held  is  illustrated  in  the  following  case, 
liable  upon  a  check  so  drawn,  and  it  Where  the  proprietors  of  a  line  of 
is  pertinent,  in  such  case,  to  show  canal  boats,  by  articles  between 
that  the  plaintiff  did  not  give  credit  themselves,  agreed  that  the  business 
alone  to  the  partner  in  whose  name  of  the  concern  at  Rochester  should  be 
the  check  was  drawn.  Crocker  d.  conducted  by  J.  A.,  one  of  the  pro> 
Colwell,  46  N.  Y.  212.  Where  prietors,  in  his  own  name,  and  that 
money  is  lent  to  one  partner  and  not  at  Albany  it  should  be  conducted  by 
to  the  firm,  the  fact  that  the  several  W.  M.,  an  agent,  in  his  name,  but 
members  of  the  firm  sign  the  note  in  behalf  of  and  upon  the  responsi- 
given  therefor  does  not  make  the  bility  of  the  defendants,  who  -were 
note  a  partnership  transaction,  nor  two  of  the  proprietors;  that  no  co- 
does  the  fact  that  the  partner  so  pai*tnership  name  should  be  used, 
borrowing  applies  a  greater  part  of  and  no  paper  made,  accepted,  or  in- 
the  money  in  the  payment  of  part-  dorsed  in  the  name  or  on  account  of 
nership indebtedness.  LiUo.  Egan,  the  copartnership;  and  that  each 
89  HI.  609.  Where  a  bill  was  drawn  party  should  raise  his  share  of  the 
on  an  individual,  and  before  accept-  money  needed  by  the  concern  upon 
ance  the  drawer  had  formed  a  part-  his  own  responsibility,  and  the  other 
nership  with  others,  and  the  partner-  parties  were  not  to  be  liable  therefor, 
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§  143.  Same  Subject.  The  doctrine  has  even  been  pressed 
further,  and  it  has  been  held  that  a  note  or  other  security  may 
be  so  signed  as  at  once  to  make  the  partner  signing  it  separately 
liable,  and  also  the  firm  liable  thereon.  Thus,  where  A.  (one 
of  the  partners  in  the  firm  of  A.,  B.,  and  C.)  made  a  promis- 
soiy  note  in  these  words :  "  Sixty  days  after  date,  I  promise 
to  pay  D.,  E.,  or  order,"  &c.,  and  signed  the  note  "  For  A., 
B.,  &  C.  —  A. ;  "  it  was  held  that  the  firm  was  liable  thereon, 
and  also  that  he  was  separately  liable ;  so  that,  in  effect,  it 
was  treated  as  a  joint  and  several  security,  a  joint  security  of 
the  fii'm,  and  a  several  one  of  the  partners  signing  it.^     This 

but  all  the  parties  were  to  share  others,  but  he  alone  promises.    Now 

equally  in  the  profits,  — it  was  held  there  are  many  cases  where  a  party, 

that  a  bill  by  J.  A.  in  his  own  name,  entering  into  a  contract  in  his  own 

to  raise  money  for  the  business  of  name  on  behalf  of  others,  may  be 

the  concern,  drawn  upon  and  ac-  sued,  or  those  for  whom  he  con- 

cepted    by  W.   M. ,   in    his  name,  tracts  may  be  sued,  and,  e  conversoy 

bound  all  the  proprietors  at  once  as  an  agent  may  sue,  or   the  parties 

drawers  and    acceptors.      Bank  of  beneficially  interested  may  sue.     If 

Rochester    v.  Monteath,   1    Denio,  any  hardship  arise  from  this  con- 

402;     Palmer    v.     Stephens,     Id.  struction,  it  might  have  been  avoided 

471].  by  introducing  the  pronoun  *  we ' 

^  Lord    Gal  way  v.   Matthew,   1  instead  of  *!;'   and  on  the  other 

Camp.  403;  Hall  v.  Smith,  1  B.  &  hand,  a  great  difficulty  may  be  im- 

C.  407;  [Staats  V.  Howlett,  4  Denio,  posed  upon  the  plaintiff,  if  he  be 

559].    See  Story  on  Ag.  §§  154, 275,  compelled  to  sue  all;   for  then  he 

276;  Coll.  on  P.  B.  3,  c.  1,  §  2,  p.  would  be  bound  to  prove  the  partr 

277,  '2d  ed.  — In  the  case  of  Lord  nerahip  of  all  the  parties,  whereas  in 

Galway,  1  Camp.  403,  the  firm  were  this  action  it  is  sufficient  to  prove 

held  liable.     In  the  case  of  Hall  v.  the  handwriting  of  the  defendant. 

Smith,  1  B.  &  C.  407,  which  was  a  The  cases  of  March  v.  Ward,  and 

note  of  this  soii;  payable  to  bearer,  Clark  v,  Blackstock,  import  that  the 

and  was  signed  A.,  B.,  and  C.  by  word  *I'  creates  a  several  promise 

A. ,  the  suit  was  against  A.  only;  and  by  each  party  that  signs,  and  here,  a 

he  was  held  separately  liable.    Mr.  fortiori^  that  must  be  the  effect  of 

Justice  Bay  ley  on  this  occasion  said:  it,  for  the  party  sued  is  the  only  per- 

**  In  pronouncing  judgment  for  the  son  who  actually  made  the  promise, 

plaintiff,  we  shall  not  give  to  the  The  plaintiff  is  therefore  entitled  to 

note  any  different  effect  from  that  recover."     [Hall  i;.  Smith  has  been 

which  it  appears  upon  the  face  of  overruled  by  Ex  parte  Buckley,  14 

it  to  have.     The  words  used  are  'I  M.  &  W.  469;  s.  c.  1  Ph.  562.     See 

promise  to  pay,'  and  it  is  signed  by  also  In  re  Clarke,  De  G.  153,  revers- 

the  defendant.     What,  then,  is  the  ing  Ex  parte  Christie,  3  Mont.  D.  & 

import  of    those    words  ?     Surely,  De  G.  736 ;  Owen  ».  Van  Uster,  10 

that  W.  Smith  promises.     It  is  true  C.  B.  318;  Maclae  v.  Sutherland,  3 

that  he  promises  for  himself  and  E.  &  B.  1;    Snow  v.  Howard,  85 
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construction  of  the  instrument  certainly  goes  to  the  very 
verge  of  the  law,  and  'perhaps  may  be  thought  to  deserve 
further  consideration. 

§  144.  Clubs.  Cases  of  a  different  character  may  occur, 
where  the  question  whether  exclusive  credit  has  been  given 
to  one  partner  or  joint  contractor  may  admit  of  much  discus- 
sion and  difficulty,  founded  upon  the  peculiar  circumstances 
thereof.  Thus,  in  case  one  member  of  a  club  should  order 
goods  for  the  use  and  benefit  of  the  club,  all  the  members  of 
the  club  who  concurred  in  the  order,  or  subsequently  ratified 
it,  might  be  liable  for  the  amount  thereof,  although  the  mem- 
ber who  ordered  the  goods  should  be  made  debtor  in  the 
tradesman'^  books,  unless  it  clearly  appeared  that  the  trades- 
man meant  to  give  exclusive  credit  to  that  member  only ;  for 
such  entry  in  tlie  books  would  not  of  itself  be  decisive  of  an 
intent  to  give  such  exclusive  credit.^ 

Barb.  55,  35  Law  Mag.  298.]  {A  much  consideration,  at  the  Assizea, 
letter  beginning  **  We  hereby  guar-  that  these  sort  of  institutions  were 
an  tee  "  signed  with  the  name  of  a  of  such  a  nature  as  to  come  under 
firm  and  by  each  of  the  partners,  the  same  view  as  a  partnership,  and 
though  it  would  have  been  only  a  that  the  same  incidents  might  be  ex« 
joint  guaranty  if  signed  with  the  tended  to  them;  that,  where  there 
name  of  the  firm  alone,  or  simply  by  were  a  body  of  gentlemen,  forming 
each  of  the  partners,  held  to  be  a  a  club,  and  meeting  together  for  one 
separate  guaranty  by  each  partner  common  object,  what  one  did  in  re- 
as  well  as  a  guaranty  of  the  firm,  spect  of  the  society  bound  the  others, 
Ex  parte  Harding,  12  Ch.  D.  557;  if  he  had  been  requested  and  had 
8.  c.  28  W.  R.  158.}  consented  to  act  for  them.  Several 
^  Delauney  v.  Strickland,  2  Stark,  cases  have  been  cited  in  the  course 
416 ;  Flemyng  v.  Hector,  2  M.  &  W.  of  the  argument,  which  do  not  ap- 
172;  Coll.  on  P.  B.  1,  c.  1,  §  1,  p.  ply,  with  the  exception  of  one  of 
31,  2d  ed. ;  [Caldicott  v.  Griffiths,  8  them,  to  societies  of  this  nature. 
Ezch.  898;  Todd  v.  Emly,  8  M.  &  Trading  associations  stand  on  a  very 
W.  505.  Though  the  members  of  a  different  footing.  Where  persons 
club  are  not  liable  to  third  parties  engage  in  a  community  of  profit 
from  the  mere  fact  of  association,  and  loss  as  partners,  one  partner  has 
they  may  be  liable  for  the  acts  of  the  right  of  property  for  the  whole, 
agents  whom  they  have  authorized.  So,  any  of  the  partners  has  a  right, 
Cockerell  &.  Aucompte,  2  C.  B.  n.  s.  in  any  ordinai*y  transactions,  unless 
440;  Burls  v.  Smith,  7  Bing.  705];  the  contrary  be  clearly  shown,  to 
{Lind.  on  P.  4th  ed.  56-58;  Ferris  t;.  bind  the  partnership  by  a  credit;  he 
Thaw,  5  Mo.  App.  279;  Richmond  v,  might  accept  a  bill  of  exchange  in 
Judy,  6  Mo.  App.  465 [.  In  the  case  the  name  of  the  firm,  and  as  between 
of  Flemyng  v.  Hector,  Lord  Abinger  the  firm  and  strangera  the  partner- 
said:  **  I  had  thought,  but  without  ship  would  be  bound,  although  there 
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§  145.  Joint  Purchases.  Neither  does  it  necessarily  follow, 
because  two  persons,  who  are  not  partners,  have  joined  to- 
gether to  make  a  purchase  for  a  joint  shipment,  that  they  will 
be  jointly  liable  to  the  vendor  for  the  purchase-money ;  for  if 

might  be  an  understanding  in  the  fund  in  hand  in  order  to  bear  the 

firm  that  he  was  not  to  accept.     It  expenses.     But  then,  again,  every 

appears  to  me  that  this  case  must  member  who  makes  use  of  the  club, 

stand  upon  the  ground  on  which  the  who  either  eats  or  drinks  there,  or 

defendant  put  it,  as  a  case  between  takes  any  sort  of  refreshment,  is  to 

principal  and  agent;  and  I  am  the  pay    ready    money.     That   shows, 

more  inclined  to  look  at  it  in  that  again,  that  the  club  was  not  dis- 

light,  by  an  observation,  made  by  posed,  and  not  intended,  to  have  any 

Mr.  Piatt,  in  the  course  of  the  argu-  transactions  on  credit,  even  with  its 

ment  yesterday,  on  the  subject  of  own  members;  and  it  also  shows 

bills  of  exchange.  I  apprehend,  that  that  care  was  taken  to  provide  ready 

oneof  the  members  of  this  club  could  money  to  meet  every  expense;  so 

not  bind  another  by  accepting  a  bill  that  if  a  party,  or  a  gentleman  of 

of  exchange,  acting  as  a  committee-  the  club,  were  to  order  any  particular 

man,  even  where  there  might  be  an  thing  that  the  club  did  not  contain, 

apparent  necessity  to  accept,  as  in  he  is  to  pay  for  it  instanter;  so  that 

the  case  of  a  purchase  of  a  pipe  of  no  occasion    was    expected    to  be 

wine:  the  party  might  draw  a  bill,  necessary  for  the  committee's  pledg- 

but  I  do  not  think  he  could  accept  ing  the  credit  of  the  club,  or  even 

the  bill  to  bind  the  members  of  the  their  own.      Under  these  circum- 

club.     It   is   therefore  a  question  stances,  as  tho  rules  of  the  club, 

here,  how  far  the  committee,  who  which  are  in  writing,  must  be  taken 

are  to  conduct  the  affairs  of  this  to  form  the  constitution  of  the  club, 

club  as  agents,  are  authorized  to  and  are  to  be  construed  as  matters 

enter  into  such  contracts  as   that  of  law,  I  do  not  see  what  there  was 

upon  which  the  plaintiffs  now  seek  to  go  to  the  jury;  I  do  not  see  any- 

to  bind  the  members  of  the  club  at  thing  in  these  rules,  of  which  the 

large ;  and  that  depends  on  the  con-  jury  are  to  be  the  judges.      The 

stitution  of  the  club,  which  is  to  be  words  are,  '  to  manage  the  affairs  of 

found  in  its  own  rules;  and  upon  the  club;'  the  question,  then,  is, 

two  of  the  cases,  those  that  were  what  the  affairs  of  the  club  are.  They 

tried  before  me  at  Guildford,  looking  are  to  have  in  their  hands  a  sub- 

at  these  general  rules,  it  certainly  scription,  and  they  are  to  take  care 

does  strike  me  that  it  is  impossible  that  every  member  pays  it  before  he 

to  interpret  them  so  as  to  give  the  comes  into  the  club,  and  pays  for 

committee  the  power  of  dealing  on  everything  he  has  in  the  club.    It 

credit,  even  for  the  purpose  of  the  therefore  appears  that  the  members 

club.    It  appears  by  the  rules  that  in  general  intended  to  provide  a  fund 

every  member  is  to  pay  his  subscrip-  for  the  committee  to  call  upon.    I 

tion  of    ten  guineas,  as  entrance  cannot  infer  that  they  intended  the 

money,   before    be  can    become  a  committee  to  deal  upon  credit,  and 

member,  and  a  yearly  subscription  unless  you  infer  that  that  was  the 

of  five  guineas;  so  that  by  the  pro-  intention,  how  are  the  defendants 

visions  of  the  club  there,  is  to  be  a  bound?  " 
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the  purchase  has  been  made  under  circumstances  which  de- 
monstrate that  the  vendor  gave  an  exclusive  credit  to  each  of 
them  for  a  moiety  (as  by  drawing  a  separate  bill  on  each  for 
a  moiety),  then  each  will  be  solely  and  separately  liable  only 
for  his  own  share.^  And  the  same  rule  may  be  justly  appli- 
cable to  cases  of  partnership,  where  such  a  division  of  the 
credit  is  authorized  and  acted  upon  by  the  vendor,  with  a 
clear  understanding  that  it  is  to  be  an  exclusive  credit  pro 
tdtUo. 

§  146.  Commencement  of  Liability.  The  case  of  a  debt 
contracted  prior  to  the  existence  of  a  partnership  has  also 
sometimes  been  treated  as  a  case  where  exclusive  credit  is 
given  to  the  contracting  party,  and  not  to  the  firm,  although 
they  ultimately  receive  the  benefit  thereof.^  But  it  may  be 
resolved  into  the  more  general  principle  that  a  contract  can 
be  obligatory  only  upon  those  who  are  parties  to  it,  or  derive 
a  benefit  from  it  at  the  time  of  its  inception.^  In  short,  the 
joint  interest  or  joint  liability  must  be  contemporaneous  with 
the  formation  of  the  contract  itself,  in  order  to  superinduce 
the  corresponding  liability  to  perform  it ;  and  if  there  be  no 
partnership  then  in  existence  to  be  bound,  or  none  which  is  a 
party  or  privy  to  the  contract,  it  cannot  be  deemed  their  con- 
tract, but  solely  that  of  those  who  contracted  and  were  capa- 
ble of  contracting  it  at  the  time.  Otherwise  the  law  would 
introduce  the  extraordinary  anomaly  of  making  a  contract, 
consummate  and  perfect  between  all  the  original  parties,  ex- 
pand so  as  to  be  in  fact  the  contract  of  other  parties  who  had 
not,  and  perhaps  could  not,  at  the  time,  have  any  interest  in, 
or  privity,  or  connection  therewith.* 

^  Gibson  v.  Lupton,  9  Bing.  297.  an  agreement  between  the  parties, 

[See  Sims  v.  Willing,  8  S.  &  R.  103.]  it  is  taken  to  have  commenced  on 

^  See    Eetchum    v,    Durkee,  1  the  date  of  the  agreement,  as  the 

Hoffm.  538.  presumed  intention  of  the  parties. 

«  Gow  on  P.  c.  4,  §  1,  pp.  150-  Williams  v.  Jones,  5  B.  &  C.  108. 
153,  8d  ed. ;  Coll.  on  P.  B.  3,  c.  3,  [See  Battley  v.  Lewis,  1  Man.  &  G. 
§  1,  pp.  348-368,  2d  ed.;  Saville  o.  155,  And  post,  §  194.] 
Robertson,  4  T.  R.  720;  Ketchum  *  Gow  on  P.  c.  4,  §  1,  pp.  150- 
V.  Durkee,  1  Hoffm.  538 ;  }Lind.  on  152,  3d  ed. — Mr.  Gow  has  well 
P.  4th  ed.  385-389.  See  ante,  §  122  a),  stated  the  principle,  and  illustrated 
Where  no  other  time  is  fixed  for  the  it  by  the  cause  of  Saville  v.  Robert- 
commencement  of  a  partnership  in  son,  4  T.  R.  720.    Mr.  Gow  says,  pp. 
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§  147.   Illustrative  Cases,   This  doctrine  may  easily  be  il- 
lustrated by  a  few  cases.     Thus,  if  two  persons  should  sepa- 

151,152,  **  A  joint  contract,  how-  that  the  supercargo  should  have  free 
ever,  entered  into  by  one  or  more  liberty  to  ship  what  goods  were  suit- 
individuals,  is  binding  only  upon  able  to  the  voyage,  over  and  above 
those  who  have  a  joint  interest  in  it  the  ship  and  outfit,  leaving  room  for 
at  the  time  of  its  inception;  for  no  those  ordered  by  the  adventurers; 
subsequent  act  by  any  person  who  and  that  the  ship  should  be  made 
may  afterwards  become  a  partner,  over  in  trust  for  the  general  concern ; 
not  even  an  acknowledgment  that  it  was  held  that  if  the  supercargo 
he  is  liable,  will  entail  upon  that  afterwards  purchased  goods,  as  part 
person  the  obligation  of  fulfilling  of  the  cargo,  and  the  ship  sailed 
such  a  contract,  if  it  clearly  appear  w\th  the  goods  so  purchased,  he  alone 
that  a  partnership  did  not  exist  at  was  liable  for  them,  and  not  his  co- 
the  time  the  contract  was  made,  adventurers  jointly  with  him.  The 
The  joint  interest  must  be  contem-  reason  on  which  this  determination 
poraneous  with  the  formation  of  the  proceeded  seems  to  have  been  that, 
contract  itself,  to  superinduce  the  after  the  purchase  of  the  goods  made 
coiTesponding  liability  to  perform  it.  by  the  several  adventurers,  there  was 
If  it  were  otlierwise,  the  law  would,  still,  before  they  became  joint  prop- 
in  fact,  create  a  supposed  contract,  erty,  a  further  act  to  be  done,  which 
when  the  real  contract  between  the  was  the  putting  them  on  board  the 
parties  was  consummated,  before  the  ship  in  which  they  had  a  common 
joint  interest  and  consequent  joint  concern  for  the  joint  adventure,  and 
risk  was  in  existence.  Thus,  where  until  that  further  act  was  done,  the 
several  persons  agi'eed  upon  a  mari-  goods  purchased  by  each  remained 
time  adventure,  and  to  provide  a  the  separate  property  of  the  pur- 
cargo  of  goods  which  should,  in  chaser.  The  partnership  in  the 
the  judgment  of  the  majority,  be  goods  did  not  arise  until  their  ad- 
proper  for  the  voyage;  and  permis-  mixture  in  the  common  adventure." 
sion  was  given  to  the  supercargo  Again  he  adds  (p.  153) :  **  It  is  not, 
(who  was  to  have  a  proportionate  however,  sufficient  to  constitute  a 
profit,  and  bear  an  equal  loss  with  joint  liability  for  the  capital  brought 
the  respective  adventurers)  to  ship,  into  the  trade,  that  there  is  to  be  a 
on  the  joint  account,  as  many  goods  subsequent  participation  in  the  profit 
as  he  might  think  fit;  such  goods  derived  from  it.  In  such  a  case  the 
being  first  approved  by  a  majority  right  to  participation  can  only  take 
of  the  pei-sons  concerned  in  the  ad-  its  origin  from  the  time  of  the  intro- 
venture,  as  proper  for  the  voyage;  duction  of  the  capital;  and  although 
and  it  was  afterwards  agreed,  that  communion  of  profit  is  a  strong  cir- 
each  party  was  to  hold  no  other  share  cumstance  to  explain  a  contract  in  it- 
or  proportion  in  the  adventure  than  self  doubtful,  and  to  show,  as  the  le- 
the  amount  of  what  each  separately  gal  presumption  is,  that  a  partnership 
ordered  and  shipped ;  and  that  the  existed  at  the  time  amongst  the  par- 
orders  given  for  the  cargo  and  outfit  ticipants;  yet,  where  the  nature  of 
of  the  ship  were  to  be  separately  the  contract  clearly  appears,  it  can- 
paid,  and  that  one  was  not  to  be  not  have  such  a  retrospect  as  to  alter 
bound  for  any  goods  or  stores  it,  and  to  substitute  the  responsibili- 
ordered  or  shipped  by  the  other;  and  ty  of  several  for  that  of  an  individ- 
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ratelj  purchase  goods  on  their  own  separate  accounts,  and 
afterwards  should  agree  to  unite  their  interests  therein  in  one 
joint  commercial  adventure  for  their  joint  and  mutual  profit, 
this  would  create  a  partnership  in  the  goods  for  that  adven- 
ture. But  it  would  not  make  them  liable  as  partners  to  the 
vendors  of  the  goods,  for  they  then  had  no  joint  interest  in 
the  purchase.^  The  same  rule  would  apply  to  a  case  where 
one  merchant  should  purchase  goods  on  his  own  sole  account, 
and  afterwards  should  ship  them  upon  a  joint  adventure  for 
joint  profits  with  other  persons  whom  he  had  subsequently 
admitted  as  sub-purchasers,  or  to  whom  he  had  subsequently 
sold  an  undivided  interest  in  the  goods,  for  in  such  a  case  the 
original  credit  was  exclusively  given  to  himself,  and  the  other 
parties  could  in  no  just  legal  sense  be  deemed  parties  or 
privies  to  the  contract  of  purchase.*  It  would  ordinarily  be 
otherwise,  however,  if  the  joint  adventure  were  agreed  upon 
before  the  purchase,  and  the  purchase  were  to  be  made  for 
all  the  persons  concerned  therein  in  the  name  of  one.^ 

nal  contractor.  Therefore,  if  several  7  B.  &  C.  635;  Coll.  on  P.  B.  8,  c. 

persons  agree  to  form  a  partnership,  3,  §  1,  pp.  356-358,  2d  ed. ;  Id.  p. 

and  that  each  shall  contribute  a  cer-  365;  Coope  v.  Eyre,  1  H.  Bl.  37; 

tain  share  of  the  capital,  and  any  of  Gardiner  v,  Childs,  8  C.  &  P.  345; 

the  persons  borrow  or  purchase  the  Gouthwaite  v.  Duckworth,  12  East, 

share,  which  is  by  him  afterwards  421 ;  [Davis  v.  Evans,  39  Yt.  182]. 

brought  into  the  common  stock,  the  *  Gow  on  P.  c.  4,  §  1,  pp.  151- 

liability  for  payment  to  the  lender  153,  2d  ed. ;   Gouthwaite  o.  Dock- 

or  vendor  is  not  joint,  but  personal."  worth,  12  East,  421,  424 ;  Waugh  v, 

»  Gow  on  P.  c.  4,  §  1,  pp.  151-  Carver,  2  H.  Bl.  235,  246;  Gardiner 

153,  3d  ed.;  Saville  v,  Robertson,  4  v.  Childs,  8  C.  &  P.  345;  Smith  v. 

T.  R.  720;  Coll.  on  P.  B.  3,  c.  3,  §  Craven,   1  Cr.  &  J.  500;   Post  v. 

1,  pp.  348-358,  2d  ed.;  Id.  pp.  365,  Kimberly,  9  Johns.  470;  Felichy  v. 

366;   Youn^r  v.  Hunter,  4  Taunt.  Hamilton,  1  Wash.  C.  C.  491;  Coll. 

582;  Gouthwaite  ».  Duckworth,  12  on  P.  B.  3,  c.  3,  §  1,  pp.  349^57. 

East,  421;  [Duncan  v.  Lewis,  1  Du-  — In  the  text  the  qualifying  word 

vail,  183];  |  Deere  v.  Plant,  42  Mo.  * 'ordinarily"  is  inserted  with  refer- 

60;  National  Bank  of  Chemung  v,  ence  to  a  suggestion  of  Mr.  Justice 

Ingraham,  58  Barb.  290.     Soe  IJut-  Gibbs  in  Young  v.  Hunter,  4  Taunt, 

ton  V.  Bulloch,  L.  R.  8  Q.  B.  331 ;  s»  c.  582,  583,  where  he  is  reported  to 

L.  R.  9  Q.  B.  572;  Morlitzer  v,  Ber-  have  said:  *^  I  am  by  no  means  of 

nard,  10  Heisk. '361;   Mousseau  v,  opinion  that  there  may  not  be  a 

Thebens,  19  La.  Ann.  516  {.  case  where  two  houses  shall  be  in- 

^  Gow  on  P.  c.  4,  §  1,  pp.  151-  terested  in  goods  from  the  beginning 

153,  3d  ed. ;   Young  t;.   Hunter,  4  of  the  purchase,  yet  not  be  both  lia- 

Taunt.  682;  Green slade  t;.  Dower,  ble  to  the  vendor;  as  if  the  parties 
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§  148.    The  Same.    The  same  rule  will   apply   to  cases 
where  there  is  a  separate  loan  of  money  to  one  of  several 

agree  amongst  themselves  that  one  goods  to  be  purchased,  and  in  conse- 
house  shall  purchase  the  goods,  and  quence  of  that  agreement  one  of 
let  the  other  into  an  interest  in  them,  them  go  into  the  market  and  make 
that  other  being  unknown  to  the  the  purchase,  it  is  the  same,  for  this 
vendor;  in  such  a  case  the  vendor  purpose,  as  if  all  the  names  had 
could  not  recover  against  him,  al-  been  announced  to  the  seller,  and 
though  such  other  person  would  therefore  all  are  liable  for  the  value 
have  the  benefit  of  the  goods."  In  of  them."  Mr.  Justice  Bayley 
Gouthwaite  u.  Duckworth,  12  East,  added:  **  In  Saville  ».  Robertson, 
421,  425,  Lord  EUenborough  said:  after  the  purchase  of  the  goods  made 
*•  It  comes  to  the  question,  whether,  by  the  several  adventurers,  there 
contemporary  with  the  purchase  of  was  still  a  further  act  to  be  done, 
the  goods,  there  did  not  exist  a  joint  which  was  the  putting  them  on  board 
interest  between  these  defendants,  the  ship,  in  which  they  had  a  com- 
The  goods  were  to  be  purchased,  as  mon  concern,  for  the  joint  adven- 
Duckworth  states  in  his  ezamina-  ture ;  and,  until  that  further  act  was 
tion,  for  the  adventure*,  that  was  the  done,  the  goods  purchased  by  each 
agreement.  Then  what  was  the  ad-  remained  the  separate  property  of 
venture?  Did  it  not  commence  with  each.  But  here,  as  soon  as  the 
the  purchase  of  these  goods  for  the  goods  were  purchased,  the  interest 
purpose  agreed  upon,  in  the  loss  and  of  the  three  attached  in  them  at  the 
profits  of  which  the* defendants  were  same  instant  by  virtue  of  the  previ- 
to  share?  The  case  of  Saville  v.  ous  agreement."  See  Coll.  on  P. 
Robertson  does  indeed  approach  B.  3,  c.  3,  §  1,  pp.  356-358,  2d  ed. ; 
very  near  to  this.  But  the  distinc-  Gardiner  ».  Childs,  8  C.  &  P.  345, 
tion  between  the  cases  is,  that  there  and  Smith  v.  Craven,  1  Cr.  &  J. 
each  party  brought  his  separate  par-  500,  where  the  subject  was  much 
eel  of  goods,  which  were  afterwards  considered.  In  this  last  case,  A.,  B., 
to  be  mixed  in  the  common  adven-  and  C,  not  being  general  partners, 
ture  on  board  the  ship,  and  till  that  entered  into  a  joint  speculation 
admixture  the  partnership  in  the  for  the  purchase  and  importation 
goods  did  not  arise.  But  here  the  of  corn,  and  each  was  to  contrib- 
goods  in  question  were  purchased,  ute  a  third.  A.  paid  his  share; 
in  pursuance  of  the  agreement  for  and  the  bankers  of  B.  advanced 
the  adventure,  of  which  it  has  been  money  to  B.  on  his  individual  credit, 
before  settled  that  Duckworth  was  which  was  applied  to  Ihe  payment 
to  have  a  moiety.  There  seems  also  of  bills  drawn  by  B.  in  the  coui-se  of 
to  have  been  some  contrivance  in  the  said  speculation.  It  was  held 
this  case  to  keep  out  of  general  view  that  A.  was  not  liable  to  pay  the 
the  interest  which  Duckworth  had  bankers  for  ^he  advance;  since  it 
in  the  goods ;  the  other  two  defend-  was  manifest  that  it  was  raised  on 
ants  were  sent  into  the  market  to  his  individual  credit.  On  this  oc- 
purchase  the  goods,  in  which  he  was  casion  Bayley,  J.,  said:  **  If  I  sup- 
to  have  a  moiety;  and  though  they  ply  my  agent  with  money,  which  he 
were  not  authorized,  he  says,  to  pur-  misapplies,  and  raises  money  else- 
chase  on  the  joint  account  of  the  where,  can  the  person  from  whom 
three;  yet,  if  all  agree  to  share  in  he  obtains  the  money  sue  me  for 
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joint  adventurers,  for  the  purpose  of  founding  a  partner- 
ship or  joint  adventure ;  the  firm,  when  formed,  will  not  be 
liable  for  the  advance,  for  the  case  is  not  distinguishable  from 
one  where  several  persons  are  to  contribute  their  separate 
proportions  of  money  towards  a  common  fund  for  joint  pur- 
poses, and  each  is  to  borrow,  and  does  borrow,  his  own  share 
upon  his  own  separate  account  and  credit.^  In  short,  in  all 
cases  of  this  sort,  in  order  to  bind  the  firm,  the  intended  part- 
ner must  either  have  had  an  original  authority  to  purchase 
goods,  or  borrow  money  upon  the  joint  account,  and  have 

the  amount?  If  this  had  been  a  after  a  lapse  of  time,  Craven,  having 
claim  by  the  seller  of  the  corn,  no  settled  the  full  amount  of  what,  as 
doubt  he  would  have  been  entitled  between  himself  and  AVharton,  he 
to  proceed  against  all  the  parties,  was  bound  to  pay,  a  third  person 
and  might  have  called  u{k>ii  them  all  were  allowed  to  come  forward  and 
for  payment.  It  is  not  a  claim  by  say,  *  I  advanced  the  money  on  the 
the  seller,  but  by  the  person,  who,  credit  of  Wharton  only,  but  I  find 
as  between  the  parties  themselves,  is  that  it  was  applied  in  payment  of 
the  mere  hand  by  which  the  money  your  liabilities,  and  therefore  I  look 
is  advanced.  Wharton  having  given  to  you.'  A  party  is  not  liable  as  a 
collateral  security,  the  plaintiffs,  as  partner,  except  he  give  to  his  part- 
his  agents  and  on  his  credit,  not  ner  express  or  implied  authority  to 
knowing  anything  of  the  other  par-  pledge  his  credit  in  the  transaction 
ties,  pay  the  money,  and  pay  it  in  out  of  which  the  claim  arises.  Now 
discharge  of  that  which  is  the  indi-  what  authority  does  Craven  appear 
▼idual  debt  of  their  principal,  and  to  have  given  to  AVharton  to  borrow 
of  him  alone.  As  agents  they  had  this  money  from  the  plaintiffs?  It 
no  notice  that  they  made  the  pay-  is  not  sufficient  to  say  that  Craven 
ment,  except  on  the  individual  be-  was  relieved  from  a  liability;  for 
half  of  AVharton;  he  only  was  your  payment  of  my  debt  does  not 
trusted,  and  the  advances  were  make  me  your  debtor,  unless  the 
made  on  his  credit  alone ;  the  plain-  payment  be  made  at  my  request 
tiffs  were  not  deluded  by  the  pros-  The  partnership  was  not  liable  un- 
pect  of  a  partnership  security,  and  less  Wharton  had  an  authority  from 
the  claim  must  be  restricted  to  them  to  borrow;  and  no  such  au- 
Wharton  alone.  See  what  a  situa-  thority,  express  or  implied,  exists  in 
tion  the  defendant  Craven  would  be  the  present  case." 
placed  in,  were  it  otherwise.  He  ^  Coll.  on  P.  B.  3,  c.  3,  §  1,  pp. 
was  justified  in  supposing  that  357-360,  2d  ed. ;  Saville  v.  Robert- 
Wharton^s  share  was  raised  otit  of  son,  4  T.  R.  720;  Greenslade  v. 
bis  own  funds.  He  finds  that  aU  Dower,  7  B.  &  C.  635;  W^ilson  i;. 
the  bills  are  honored,  when  they  be-  W'hitehead,  10  M.  &  W.  503;  [Don- 
come  due,  with  funds  which  he  nally  v.  Ryan,  41  Penn.  St.  306]. 
would  naturally  conclude  were  really  {See  Wild  v,  Erath,  27  La.  Ann. 
the  funds  of  Wharton;  and  to  my  171. | 
mind  it  would  be  most  unjust,  if,  . 
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exercised  that  authority  by  a  purchase  or  loan  on  their  ac- 
count, and  not  on  his  own  exclusive  credit,  or  the  transaction 
must  have  been  subsequently  ratified  and  adopted  by  the 
firm,  as  one  for  which  they  were  originally  liable,  or  for  which 
they  now  elect  to  give  their  joint  security.^ 

§  149.  The  Same.  These  cases  seem  su£Qciently  clear 
upon  principle.  But  others  may  arise  where  the  applica* 
tion  of  it  may  involve  more  complexity  of  circumstances, 
and  of  course  more  embarrassment  in  enunciating  it.  Thus, 
where  A.  and  B.,  stationers,  ordered  certain  paper-makers  to 
supply  paper  to  C.  and  D.,  printers,  for  the  purpose  of  print- 
ing certain  specified  works,  and  it  turned  out  afterwards  in 
proof  that  C.  and  D.  were  interested  as  partners  in  the  pub- 
lication of  those  works,  the  question  arose  whether  C.  and  D. 
were  Eable  to  the  paper-makers  for  the  paper  supplied.  The 
solution  of  that  question  depended  upon  another,  and  that 
was,  when  the  partnership  in  the  publication  of  those  works 
commenced,  whether  before  or  after  the  paper  was  ordered. 
If  before,  then  all  the  partners  were  liable,  and  C.  and  D. 
among  them ;  if  after,  then  A.  and  B.  only  were  liable.  And 
to  arrive  at  a  just  conclusion  on  the  subject,  it  might  be  mar 
terial  to  consider  whether  the  ordering  of  the  goods  was  the 
exclusive  act  of  A.  and  B.,  and  intended  to  be  upon  their  own 
exclusive  credit,  or  was  to  be  on  that  of  the  joint  concern, 
with  the  approbation  of  all  who  were  to  participate  in  the 
publications.'*  So,  where  A.,  B.,  and  C.  verbally  agreed  that 
they  should  bring  out  and  be  jointly  interested  in  a  periodical 

1  Coll.  on  P.  B.  3,  c.  8,  §  1,  pp.  said  debts,  the  agreement  is  to  be 

357,  359,   860,   2d  ed.;   Saville  vl  deemed  as  made  for  the  benefit  of 

Robertson,  4  T.  R.  720;  Gouthwaite  the  creditors  holding  the  claims  spe- 

V.  Duckworth,  12  East,  421;  Browne  cified,  and  an  action  may  be  main- 

9.  Gibbins,  5  Bro.  P.  C.  by  Tom-  tained  by  such  creditor  against  the 

lins,  491 ;  Gow  on  P.  c.  4,  pp.  150-  firm  upon  such  agreement.     Arnold 

153,  8d  ed.    { Where  one  engaged  in  v.  Nichols,  64  N.  Y.  117.     See  this 

business  enters  into  a  copartnership  case  in  the  court  below,  sub  nom. 

with  another  for  the  purpose  of  con-  Hinman  v.  Bowen,  3  Hun,  192.    See 

tinning  the  business,  and  transfers  also  Nichols  v,  English,   3  Brew, 

its  assets  to  the  firm  in  consideration  (Penn.)  260. | 

of  an  agreement  of  the  firm  to  assume  '  Gardiner  v.  Childs,  8  C.  &  P. 

and  pay  certain  specified  debts  in-  845;  Coll.  on  P.  B.  8,  c  3,  §  1,  pp. 

curred  in  the  business,  and  to  apply  856,  357,  2d  ed. 
the  assets  first  to  the  payment  of 
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publication.  A.  was  to  be  the  publisher,  and  to  make  and 
receiye  general  payments ;  B.  was  to  be  the  editor ;  and  C* 
to  be  the  printer ;  and  after  payment  of  all  expenses  they 
were  to  share  the  profits  of  the  work  equally ;  C.  was  to  fur- 
nish the  paper  and  charge  it  to  the  account  at  cost  prices ; 
and  no  profits  were  ever  made,  nor  any  accounts  settled ;  the 
question  arose,  whether  a  third  person,  who  furnished  the 
paper  to  A.  for  the  purpose  of  being  used  by  him  in  printing 
the  periodical,  could  maintain  an  action  therefor  against  A., 
B.,  and  C,  or  was  limited  to  an  action  against  C.  only.  The 
court  held  that  A.,  B.,  and  C.  were  not  jointly  liable  therefor, 
but  C.  only.^ 

§  150.  The  Same.  So,  in  other  cases  of  goods  supplied, 
or  work  and  labor  done,  or  services  performed  for  persons 
who  are  about  engaging  in  a  joint  undertaking,  and  are 
taking  preliminary  steps  for  establishing  the  same,  it  is  often 
a  matter  of  no  small  nicety  to  ascertain  who  of  the  parties  are 
liable  therefor.^  In  contemplation  of  law,  the  joint  liabilities 
will,  of  course,  commence  only  from  the  time  when  the  par- 
ties have  agreed  to  act  together  for  the  common  purpose,  and 
that  precise  time  is  sometimes  difficult  to  ascertain.^    There 

^  Wilson  V,  Whitehead,  10  M.  &  tract  in  the  prosecution  of  the  same 

W.  503.  purpose.     But  a  difficult  question 

^  Coll.  on  P.  B.  3,  c.  3,  §  2,  p.  often  arises  as  to  where  the  proposi- 

365,  2d  ed. ;  2  Bell,  Comm.  B.  7,  c.  tion  to  make  the  contract  ends,  and 

3,  pp.  649-652,  5th  ed.;  Tonng  v.  the  contract  itself  begins.  In  Bourne 

Hunter,  4  Taunt  582;  Bourne  v.  v.  Freeth,  9  B.  &  C.  632,  a  prospeo- 

Freeth,  9  B.  &  C.  632;  Braitbwaite  tus  was  issued,  stating  the  condi- 

V.  Skofield,  9  B.  &  C.  401 ;  Howell  tions  upon  which  the  company  was 

V,  Brodie,  6  Bing.  N.  C.  44.  formed;  that  the  concern  was  to  be 

*  [See  Atkins  v.  Hunt,  14  N.  H.  divided  into  twenty  shares,  to  be 
205,  206.  —  Gilchrist,  J.,  here  ob-  under  the  management  of  a  corn- 
served:  *'  There  is  of  course  an  es-  mittee,  and  ten  per  cent  of  the  sub- 
sential  difference  between  a  mere  scriptions  to  be  paid  in  by  a  certain 
proposition  to  form  a  partnership,  date.  It  was  held  that  this  prospec- 
and  its  actual  constitution.  Persons  tus  imported  only  that  a  company 
may  take  a  deep  interest  in  the  ob-  was  to  be  formed,  and  not  that  it 
jects  to  be  accomplished  by  the  com-  was  actually  formed,  and  that  the 
pany;  may  make  donations  to  aid  signature  to  the  prospectus  did  not 
its  progress;  or  may  sign  their  indicate  to  any  perscto  who  should 
names  to  subscription  papers  for  the  read  it  that  the  signer  had  become 
same  end,  without  being  liable  for  a  member  of  a  company  already 
debts  which  other  persons  may  con-  formed.    So  in  a  case  where  all  the 
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is  a  gradual  progress  even  in  the  formation  of  schemes  of  this 
nature,  and  preliminary  acts  are  sometimes  done,  and  orders 
given  by  several  persons  before  they  have  absolutely  fixed 

upon  being  concerned  in  the  joint  undertaking ;  and  yet  it 
rests  in  negotiation  whether  they  shall,  or  shall  not,  become 
partners.^    In  such  cases  the  question  resolves  itself  ulti- 

acts  proved  and  relied  on  were  Gabriel  v.  Evill,  9  M.  &  W.  297; 
equally  consistent  with  the  supposi-  i^e  Hall,  15  Ir.  Ch.  287;  Osborne 
tionof  an  intention  on  the  part  of  v.  JuUion,  3  Drew.  596;  Davis  v, 
the  defendant  to  become  a  partner  Evans,  39  Vt.  182.  See  Jefferys  v, 
in  a  trade  or  business  to  be  after-  Smith,  3  Russ.  158];  {Lind.  on  P. 
wards  carried  on,  provided  certain  4th  ed.  27-30;  Courtenay  r.  Wag- 
things  were  done,  as  with  that  of  an  staff,  16  C.  B.  n.  b.  110;  Ex  parte 
existing  partnership,  it  was  held  Davis,  4  De  6.  J.  &  Sm.  523 (. 
that  he  was  not  a  partner.  Dickin-  ^  Questions  of  this  sort  often 
son  V,  Valpy,  10  B.  &  C.  128,  per  arise  in  cases  of  unincorporated 
Parke,  J.  And  where  a  prospectus  joint-stock  companies,  in  which 
for  a  company  was  issued,  to  be  con-  every  member  is  liable  m  solido  for 
ducted  pursuant  to  the  terms  of  a  the  debts  contracted  on  account  of 
deed  to  be  drawn  up,  it  was  held  the  partnership,  as  pvery  member  is 
that  an  application  for  shares,  and  in  ordinary  commercial  partner- 
payment  of  the  first  deposit,  did  not  ships.  In  joint-stock  companies 
constitute  one  a  partner  who  had  many  preliminary  acts  are  done 
not  otherwise  interfered  in  the  con-  towards  the  establishment  of  the 
cem.  Fox  r>.  Clifton,  6  Bing.  776.  company;  and  it  often  becomes  a 
It  was  an  important  element  in  that  matter  of  nicety  to  ascertain  when 
decision  that  the  deed  was  not  exe-  a  person  is  actually  a  member  and 
cuted  by  the  defendant  who  was  partner,  or  not.  The  general  doc- 
sought  to  be  charged  as  a  partner.  In  trine  is  well  summed  up  by  Mr. 
Howell  p.  Brodie,  6  Bing.  N.  C.  44,  CoUyer  (Coll.  on  P.  B.  5,  c.  1,  §  2, 
the  defendant,  from  1829  until  1833,  pp.  735-743).  He  says:  *'  In  joint- 
advanced  various  sums,  with  a  view  stock  companies,  more  than  in  any 
to  a  partnership  in  a  market  about  other  kind  of  partnership,  a  variety 
to  be  erected ;  knew  that  the  money  of  acts  are  done  before  the  partner- 
was  applied  towards  the  erection,  ship  is  actually  commenced.  No- 
and  was  consulted  in  every  stage,  tices  are  published,  prospectuses  are 
In  October,  1833,  it  was  settled  by  distributed,  meetings  are  held,  offi- 
a  written  agreement  that  he  should  cers  are  chosen,  deposits  are  paid, 
have  a  seventh  share  of  it;  but  it  and  scrip  receipts  are  given  long  be- 
was  held  that  he  was  not  liable  as  a  fore  the  business  is  commenced,  or 
partner  until  October,  1833,  although  the  deed  of  settlement  is  executed, 
profits  had  been  made,  but  not  ac-  Indeed,  many  of  these  acts  are  neces- 
counted  for  to  him,  before  that  time,  sarily  done  before  even  the  full  com- 
Lord  C.  J.  Tindal  mentions  the  fact  plement  of  the  intended  shareholders 
that  no  account  of  profits  was  ren-  is  made  up.  Hence,  although  the 
dered  previous  to  October,  1833,  as  prime  movers  and  agitators  of  the 
being  in  favor  of  the  defendant."  scheme  will  undoubtedly  be  liable  in 
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mately  rather  into  a  question  of  fact  than  of  law ;  and  until 
the  partnership  is  definitely  fixed  and  agreed  on,  those  only 

are  liable  who  have  acted  and  ordered  the  materials,  or  work, 
or  labor,  or  services.^ 

§  151.    The  Same.    Upon  the   like  ground  where,  previ- 
ous to  the  formation  of  -a  company,   a  prospectus,  signed 

respect  of  the  contracts  into  which  in  the  mean  time  enter  into  cou- 

they  enter  for  the  porpose  of  launch-  tracts,  it  seems  to  me  to  be  clear  that 

ing  the  company;  yet  they  cannot  he  is  not  bound  by  them,  on  the 

by  such  proceedings  bind  those  who  simple  ground  that  he  has  never  au- 

merely    answer    their     invitation;  thorized  them.' "     See  also  Fox  it. 

those,  for  instance,  who  name  them-  Clifton,  6  Bing.  770;  s.  c.  9  Bing. 

selves  subscribers,  and  even  pay  de-  115;  Harvey  v,  Kay,  9  B.  &  C.  356; 

posits,  and  do  other  acts  showing  an  Bourne  v.  Freeth,  9  B.  &  C.  632, 

intention  of  becoming  partners,  but  638;  Dickinson  v,  Valpy,  10  B.  & 

who,  by  neglecting  to  observe  the  C.  128, 142;  Doubleday  v.  Muskett, 

rules,  or  to  comply  with  the  demands  7    Bing.    110,    118;    Pitchford    v. 

of   the  society,  never  become  en-  Davis,  5  M.  &  W.  2;   Howell  v, 

titled  to  share  the  profits.    The  con-  Brodie,  6  Bing.  N.  C.  44. 

tract  of  partnership,  as  regards  these  ^  Coll.  on  P.  B.  3,  c.  3,  §  1,  pp. 

passive    subscribers,    is    executory  348-350,  2d  ed. ;  Id.  365,  366 ;  Id. 

only,  and  may  be  abandoned,  if  the  B.  5,  c.  1,  §  2,  pp.  735-743;  Howell 

terms  of   the  partnership  are  not  v.  Brodie,  6  Bing.  N.  C.  44;  Gouth- 

reasonably  fulfilled  by  the  project-  waite  r.  Duckworth,  12  East,  421; 

ors.      Under    such    circumstances,  Young  v.  Hunter,  4  Taunt.  582;  2 

they  never  have  become  actual  part-  Bell,  Comm.  B.  7,  c.  3,  pp.  649-652, 

ners    in    the  concern,   and    conse-  5th  ed.     [Thus  where  certain  per- 

quently  have  never  rendered  them-  sons,  proposing  to  form  a  company, 

selves  liable  for  its  debts.     In  the  applied  to  the  defendant  to  become 

language  of  a  learned  judge:   *If  president,  to  which  he  assented,  and 

there  is  a  contract  to  carry  on  busi-  permitted  himself    to  be    publicly 

ness  by  way  of  present  partnership  named  as  such ;  but  the  company 

between  a  certain  definite  number  was  never  formed,  though  meetings 

of  persons,  and  the  terms  of  that  preliminary  to  its  formation  wei'e 

contract  are  unconditional,  or  com-  had,  at  one  of  which  the  defendant 

plete,  then  the  partners  give  to  each  presided;  it  was  held  that  the  juiy 

other  an  implied  authority  to  bind  might,  if  they  thought  fit,  infer  that 

the  rest  to  a  certain  extent.     But  if  the  defendant  held  himself  out  as 

a  person  agree  to  become  a  partner  contracting  for  work  to  be  done  in 

at  a  future  time  with  others,  pro-  respect  of  such  preliminary  meet- 

vided  other  persons  agree  to  do  the  ings,  though    the  order   for   such 

same,  and  advance  stipulated  por-  work  was  not  directly  given  by  the 

tions  of  capital,  or  provided  any  defendant;  and  that  the  defendant, 

other  previous  conditions  are  per-  if  he  so  held  himself  out,  was  liable 

formed,  he  gives  no  authority  at  all  for  the  work  performed.    Lake  v, 

to  any  other  individual,  until  all  Duke  of  Argyll,  6  Q.  B.  477;  Wood 

those  contracts  are  performed.     If  v.  Duke  of  Argyll,  6  Mann.  &  G. 

any  of  the  other  intended  partners  028.] 
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by  the  defendant,  was  issued,  indicating  that  it  was  in  con- 
teroplation  to  form  the  company ;  and  it  appeared  that  the 
defendant  solicited  others  to  become  shareholders,  and  was 
present  at  a  meeting  of  the  subscribers,  when  it  was  proposed 
to  take  certain  premises  to  carry  on  the  business  of  the  con- 
cern, which  were  afterwards  taken ;  but  he  never  paid  his 
subscription ;  it  was  held  that  the  defendant  was  not  charge- 
able, as  a  partner,  for  goods  supplied  to  the  company,  for  he 
did  not  hold  himself  out  to  the  world  as  a  partner  in  a  com- 
pany already  formed,  but  to  one  which  was  to  be,  or  might 
thereafter  be  formed.^    It  would  have  been  otherwise  if  he 

^  Bourne  o.  Freeth,  0  B.  &  C.  name  of  the  whole  before  little  more 
632;  Dickinson  v,  Valpy,  10  B.  &  C.  than  half  the  capital  was  subscribed 
128.  See  Forrester  v.  Bell,  10  Ir.  for,  or  half  the  shares  were  allotted. 
Law,  655;  Fox  v,  Clifton,  6  Bing.  The  persons,  therefore,  who  con- 
776.  [See  Reynell  v.  Lewis,  15  M.  tracted  with  the  directors  must  rest 
&  W.  517 ;  Hutton  v.  Thompson,  3  upon  the  security  of  the  directors 
H.  L.  Cas.  161;  Bright  v,  Hutton,  who  made  such  contract,  and  of 
Id.  341,  368];  jLind.  on  P.  4th  ed.  those  subscribers  who  by  executing 
81-33 1 .  In  Fox  v.  Clifton,  Lord  the  deed  have  declared  themselves 
Chief  Justice  Tindal  said:  '^  Upon  partners,  and  of  any  who  have  by 
this  first  question,  therefore,  their  subsequent  conduct  recognised 
whether  a  partnership  was  actually  and  adopted  the  acts  and  contracts 
formed,  we  think,  if  the  right  to  of  the  directors.  But  they  have  not 
participate  in  the  profits  of  a  joint  the  security  of  the  present  defend- 
concern  is  to  be  taken,  as  undoubt-  ants,  who  are  not  proved  by  the  evi- 
edly  it  ought  to  be,  as  a  test  of  a  part-  dence  to  stand  in  any  one  of  such 
nership,  these  defendants  were  not  predicaments.  It  is  unnecessary  to 
entitled  at  any  time  to  demand  a  advert  to  any  of  the  cases  which 
share  of  profits*  if  profits  had  been  have  been  referred  to,  each  of  which 
made ;  inasmuch  as  they  had  never  must  rest  upon  its  own  peculiar  cir- 
f  ulfiUed  the  conditions  upon  which  cumstances ;  except  that  with  respect 
they  subscribed.  We  think  the  to  Ferring  v.  Hone,  decided  in  this 
matter  proceeded  no  further  than  court,  we  think  it  right  to  observe 
that  the  defendants  had  offered  to  that  the  great  point,  whether  there 
become  partners  in  a  projected  con-  was  a  partnership  or  not,  does  not 
cem,  and  that  the  concern  proved  appear  to  have  been  made  the  promi- 
abortive  before  the  period  at  which  nent  subject  of  argument,  but  to 
the  partnership  was  to  commence ;  have  been  rather  assumed  than  dis- 
and  therefore,  with  respect  to  the  puted;  for  the  advertisement  or 
agency  of  the  directors,  which  is  the  prospectus  was  not  brought  to  the 
legal  consequence  of  a  partnership  attention  of  the  court,  nor  is  there 
completely  formed,  we  think  the  di-  any  argument  upon  the  terms  of  it. 
rectors  proceeded  to  act  before  they  It  is  not  incompatible  with  that  de- 
had  authority  from  these  defend-  termination  that  the  court  might 
ants;  for  they  began  to  act  in  the  have  held  the  proof  of  partnership 
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had  held  himself  out  as  a  partner  in  a  company  already 
formed,^  or  had  contributed  to  its  funds,  and  had  been  pres- 
ent at  a  meeting  of  the  company,  and  a  party  to  a  resolution 
to  purchase  the  goods.^  On  the  other  hand,  if  a  party  sup- 
poses himself  by  mistake  to  have  an  interest  in  a  company 
already  formed,  and  he  has  not ;  if  he  does  not  hold  himself 
out  as  a  partner,  and  no  credit  is  given  to  him,  the  contracts 
of  the  company  will  not  bind  him,  although  he  should  after- 
wards, acting  under  the  mistake,  declare  himself  to  have  an 
interest  therein.^ 

§  152.  Liability  of  Incoming  Partner.  From  what  has  been 
already  stated,  it  is  apparent  that  an  incoming  partner  (that 
is,  a  new  partner  coming  into  an  existing  firm)  will  not  be 
liable  in  respect  to  debts  contracted  by  the  firm  previously  to 
his  entering  it.^  But  although  this  is  the  clearly  established 
doctrine,  yet  it  does  not  follow  that  an  incoming  partner  may 
not  become  liable  for  such  debts,  by  expressly  assuming  them 
upon  a  proper  consideration,  or  otherwise  dealing  with  the 
creditor  in  such  a  manner  as  to  create  an  implied  obligation 
and  duty  to  pay  the  same  in  common  with  the  old  firm.  The 
presumption  of  law,  indeed,  is  against  any  such  liability ;  but 
the  presumption,  like  many  others,  may  be  removed  by  due 
and  satisfactory  proofs  of  the  contrary  intention  and  agree- 
ment.^   Thus,  for  example,  if  the  balance  due  from  the  old 

inoomplete,  if  the  same  materials  [Ayrault  v.  Chamberlin,  26  Barb. 

had   been     brought    before    them  83];  ]Lind.  on  P.  4th  ed.  389-303; 

which  are  presented  to  us.'*  Babcock  v.  Stewart,  58  Penn.  St. 

1  Ibid. ;  Braithwaite  o.  Skofield,  179.      See  Guild    v.   Belcher,   119 

9  B.  &  C.  401;  Fox  v.  Clifton,  6  Mass.  257;  Torrens  v.  Campbell,  74 
Bing.  776;  Howell  o.Brodie,  6  Bing.  Penn.  St.  470;  Shamburg  v.  Rng- 
K.  C.  44.  gles,  83  Penn.  St.  148;    Memphis 

^  Ibid. ;  [Tredwen  v.  Bourne,  6  German  Savings  Institution  v.  Har- 

M.  &  W.  461;  Peel  v.  Thomas,  15  gan,  9  Heisk.  496;  Adkins  e.  Ar- 

C.  B.  714].  thur,  33  Tex.  431 ;  Wright  v.  Bros- 

*  Vice  e.  Anson,  7  B.  &  C.  409.  seau,  73  111.  381 ;  Paradise  v.  Gerson, 
[Explained  in  Owen  e.  Van  Uster,  32  La.  Ann.  532}. 

10  C.  B.  318;  1  £ng.  L.  &  £q.  396;  «  Ibid. ;  Catt  v.  Howard,  3  Stark. 
Newton  v.  Belcher,  12  Q.  B.  921 .]  3 ;  Ex  paru  Jackson,  1  Ves.  Jr.  131 ; 

*  Coll.  on  P.  B.  3,  c.  3,  §  2,  p.  361,  Kirwan  v,  Kirwan,  2  Cr.  &  M.  617; 
2ded.;  Shirreff  v.  AVilks,  1  £ast,48;  Helsby  v.  Mears,  5  B.  &  C.  504; 
Williams  e.  Jones,  5  B.  &  C.  108;  [Beale  v.  Mouls,  10  Q.  B.  976;  Rolfe 
Vera  V.  Ashby,   10  B.  &  C.  288;  v.  Flower,  L.  R.  1  P.  C.  27;  s.  c.  8 
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firm  be,  with  the  consent  of  the  creditor  and  all  of  the  new 
firm,  carried  to  the  debit  of  the  new  firm,  the  latter  deriving 
a  benefit  therefrom  as  a  credit  or  deposit,  it  is  very  clear  that 
the  new  firm  will  be  bound  thereby  and  therefor,  as  their  own 
debt.^  A  fortiori^  the  same  rule  will  apply  where  it  is  an 
express  stipulation  of  the  partnership  between  the  old  firm 
and  the  incoming  partner,  that  the  new  firm  shall  assume  all 
the  outstanding  debts  of  the  firm,  and  shall  pay  the  same, 
and  the  creditor  shall  assent  thereto  and  take  the  new  firm 
as  his  debtors.^ 

§  163.  Same  Subject.  Indeed  it  may  be  generally  stated  that 
in  all  cases  of  this  nature  the  primary  consideration  is  not  so 
much  to  ascertain  between  what  parties  the  original  contract 
was  actually  made,  as  it  is  to  ascertain  whether  there  has  subse- 
quently been,  with  the  consent  of  all  the  parties,  any  change 
or  extinguishment  of  that  contract.  Where  it  is  established 
by  satisfactory  evidence  that,  upon  the  accession  of  a  new 
partner,  a  new  promise  has  been  made  by  the  entire  new  firm, 
in  respect  of  the  old  debt,  with  the  consent  of  the  old  part- 
ners, as  well  as  of  the  creditor,  it  will  amount  to  a  novation 
of  the  debt,  as  it  is  called  in  the  Roman  law  (novatio  debiti)^ 
and  the  new  partner  will  be  chargeable  with  the  debt.     But 

Moore  P.  C.  n.  s.  365;  Smead  v.  ness  of  the  old  firm  in  the  same  place, 
Lacey,  1  Disney  (Ohio),  230];  {Re  slight  evidence  is  sufficient  to  war- 
Commercial  Bank  Corporation  of  rant  the  inference  that  it  has  as- 
India  and  the  East,  16  W.  R.  058;  sumed  the  liabilities  of  the  old  firm, 
Ex  parte  Gibson,  L.  R.  4  Ch.  662;  Sil-  and  if  it  has  done  so,  a  partner  has 
verman  v.  Chase,  00  lU.  37;  Wilson  v.  the  same  right  to  give  partnership 
Dozier,  58  Ga.  602 ;  Love  v,  Adams,  notes  in  payment  of  snch  liabilities, 

23  La.  Ann.  66;  Drake  v.  Hays,  27  as  to  give  such  notes  in  payment  of 
La.  Ann.  256;  Giddings  v.  Seevers,  the  debts  of  the  new  firm.     Shaw  v. 

24  Md.  368;  Osborn  v.  Osborn,  36  McGregory,  105  Mass.  06.  As  to  the 
Mich.  48  ;  Shoemaker  Piano  Man  u-  intent  and  meaning  of  an  agreement 
facturing  Co.  v.  Bernard,  2  Lea  on  the  part  of  an  incoming  partner 
(Tenn.),  358;  Parmelee  v.  Wiggen-  to  assume  the  share  of  the  liabilities 
horn,  6  Neb.  322;  Preusserv.  Hen-  of  the  old  firm  which  belonged  to 
shaw,  40  Iowa,  41 ;  Regester  v.  Dodge,  the  retiring  partner,  see  Coleman  v. 
6  Fed.  Rep.  6.    See  Smith  v.  Ledyard,  Lansing,  65  Barb.  54 1 . 

40  Ala.  270;  Spannhorst  v.  Link,  46         ^  Coll.  on  P.  B.  3,  c.  3,  §  2,  pp. 

Mo.  107 ;  In  re  Beers,  5  N.  B.  R.  211.  861-365,  2d  ed. ;  Ez  parte  Peele,  6 

So  if  a  new  firm,  formed  from  an  old  Yes.  602. 

firm  by  the  retirement  of  a  member,         *  Ibid. ;  [^Ex  parte  Whitmore,  8 

succeeds  to  and  continues  the  busi-  Deac.  365]. 
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such  an  adoption  or  ratification  of  the  new  promise  by  the 
new  partner  must  be  clearly  shown,  otherwise  it  will  not  be 
obligatory  upon  him  ;  and  it  cannot  be  inferred  from  thd  mere 
act  of  joining  in  the  partnership,  without  other  circumstances 
in  aid  of  the  inference.^ 

§  154.  Firm  not  Bound,  contrary  to  the  Intention  of  Credi- 
tor. Hitherto  we  have  been  principally  considering  cases 
where  either  an  exclusive  credit  has  been  given  to  one  part- 
ner in  the  partnership  business,  or  where  the  transaction 
could  not,  from  its  nature  and  character,  or  its  period  of  com- 
mencement or  origin,  be  deemed  to  bind  the  partnership. 
But  it  is  quite  possible  for  third  persons  to  enter  into  a  con- 
tract with  one  partner,  under  an  impression  that  the  particu- 
lar contract  is  made  with  and  binding  on  the  firm,  when  in 
point  of  law  it  has  no  such  obligation.  (1)  Thus,  in  the 
first  place,  as  we  have  seen^^  if  a  person  should  lend  and  ad- 
vance money  to  a  firm  at  the  request  of  one  partner,  and  take 
his  separate  note  or  bill,  or  other  security  for  the  amount,  not 
intending  thereby  to  give  an  exclusive  credit  to  such  partner, 
it  is  veiy  clear  that  he  cannot  sue  the  partnei-ship  on  such 
note  or  bill,  or  other  security,  whatever  might  be  his  remedy 
against  the  firm  for  the  money  lent  and  advanced.^  (2)  In 
the  next  place,  if  a  third  person  should  contract  with  one 

^  Coll.  on  P.  B.  8,  c.  3,  §  2,  pp.  debts  coDtracted  before  they  joined 

364,  365,  2d  ed. ;  Yere  v.  Ashby,  10  the  firm,  still  if   such  debts  and 

B.  &  C.  288.    See  also  Lloyd  v.  Ash-  others  subsequently  contracted  are 

by,  2  B.  &  Ad.  23;  Hoby  u.  Roe-  allowed  to  form  one  single  running 

buck,  7  Taunt.  157;   Ketchum  o.  account,  and  payments   are  made 

Durkee,   Hoff.  538;   [Sternburg  v,  generally  in  respect  of  it,  those  pay- 

Callanan ,  14  Iowa,  251  ] ;  |  Lind.  on  ments,  although  made  with  the  money 

P.  4th  ed.  392,  393;  Beall  o.  Poole,  of  the  new  firm,  will  be  applied  to 

27  Md.  645;  Morehead  r.  Wriston,  the  old  debt,  and  a  balance  will  be 

73  N.  C.  398;  Kountz  v.  Holthouse,  left  for  which  the  incoming  partner 

85  Penn.  St.  235;  Fuller  v.  Rowe,  will  be  liable.**    Lind.  on  P.  4th  ed. 

59  Barb.  344;  Cross  v.  Burlington  426.     See /K>«^  §  157). 
National  Bank,  17  Kan.  33G ;  Meador        >  Ante,  §§  136,  137,  140,  142. 
V.  Hughes,  14  Bush  (Ky.),  652.  See         «  Coll.  on  P.  B.  3,  c.  2,  §  2,  pp. 

Beale  i?.  Caddick,  2  H.  &  N.  326,  315-323,  2d  ed.;  Siffkin  ».  Walker, 

which  case  Mr.  Justice  Lindley  says  2  Camp.  308;  Emly  v.  Lye,  15  East, 

**hasan  important  bearing  on  the  7;  Denton  t7.  Rodie,  3  Camp.  493; 

position  of  incoming  partners;  for  [Watt  v,  Kirby,  15  111.  200]. 
although  they  are   not   liable  for 
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partner  in  a  matter  beyond,  or  unconnected  with  the  partner- 
ship business,  the  firm  will  not  be  liable  to  him  upon  such 
contract,  although  he  may  have  implicitly  trusted  to  the 
credit  of  the  firm,  and  not  to  the  individual  partner  alone.^ 

(3)  In  the  next  place,  a  third  person  may,  upon  receiving  a 
consideration,  assent  to  such  private  arrangements  of  a  firm 
as  will  deprive  him,  in  point  of  law,  of  any  remedy  against 
the  firm,  or  a  part  of  them,  although  he  did  not  so  intend.^ 

(4)  And  in  the  next  place,  as  we  have  seen,^  the  custom  of  a 
particular  trade  may  essentially  a£Fect  the  liability  of  the  firm 
to  a  third  person  upon  a  contract  made  with  one  of  the  partners, 
if  that  person  has  full  notice  of  the  custom,  and  is  therefore 
bound  by  it,  whatever  might  have  been  his  own  private  inter- 
pretation thereof,  as  to  its  being  an  obligation  binding  on  the 
firm.* 

§  155.  ExtinguUhment  of  the  Liability  of  the  Firm.  The  lia- 
bility of  the  firm  to  third  persons  may  thus,  in  the  very  origin 
or  progress  of  the  transactions  of  one  partner,  or  other  person, 
assuming  to  act  in  behalf  of  the  firm,  not  only  never  arise,  or  it 
may  be  varied,  limited,  or  qualified ;  but  even  when  the  liability 
has  clearly  attached,  and  become  absolute  and  binding,  subse- 
quent transactions  between  such  third  persons  and  one  of  the 
partnei-s  may  work  an  extinguishment  of  such  liability,  either 
wholly  or  partially.*  Thus,  if  a  partnership  were  originally 
liable  to  a  creditor  for  a  debt,  and  he  should  afterwards  ac- 
cept a  security  of  one  partner,  at  all  events  if  it  should  be  a 
security  of  a  higher  or  negotiable  nature  for  the  whole  debt, 
as  a  satisfaction  thereof,  wholly  or  in  part,  it  will  operate  as 
an  extinguishment  of  the  debt  of  the  partnership.®    Upon 

1  CoU.  on  P.  B.  3,  c.  2,  §  2,  pp.  202;  Gow  on  P.  c.  4,  §  1,  pp.  149, 

316,   824-326;   Ex  parte  Agace,  2  150,  8d  ed. 
Cox,  312.  •  Coll.  on  P.  B.  3,  c.  3,  §  3,  pp. 

«  CoU.  on  P.  B.  3,  c.  2,  §  2,  pp.  37ft-383;  Id.  pp.  885-389,  2d  ed.; 

316,  326-329,  2d  ed. ;  Bolton  v.  Pol-  Gow  on  P.  c.  3,  §  1,  p.  129,  3d  ed. ; 

ler,  1  B.  &  P.  539.  Newmarch  v.  Clay,  14  East,  239 ;  2 

«  Ante,  §  141.  BeU,  Comm.  B.  7,  c.  2,  pp.  638,  639, 

*  Coll.  on  P.  B.  8,  c.  2,  §  2,  pp.  6th  ed. ;  antey  §§  146,  150.     [On  re- 

816,  329-331, 2d  ed.;  Barton  v.  Han-  leases,  see  post,  §  168.] 
son,  2  Taunt.  49;   Hiard  v.  Bigg,         «  Gow  on  P.  c.  4,  §  1,  pp.  155- 

Manning's  Nisi  Prius,  Dig.  Index,  157,  8d  ed.;  Coll.  on  P.  B.  3,  c.  8, 
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the  like  ground,  if  the  creditor  should  receive  the  separate 

§  3,  pp.  385-389,  2d  ed.;  Beed  v.  taken  to  be  the  best  judge  of  that  in 
White,  5  £sp.  122;  Evans  o.  Drum-  matters  of  uncertain  value.  An- 
mond,  4  £8p.  89,  92;  Newuiarch  v,  drew  i;.  Boughey,  Dyer,  75,  a.  Kor 
Clay,  14  £a^t,  239;  Thompson  v.  can  it  be  questioned  but  that  the 
Fercival,  5  B.  &  Ad.  925.  —  It  is  bill  of  exchange  of  third  persons, 
laid  down  in  Gow  on  P.  c.  4,  §  1,  given  and  accepted  in  satisfaction  of 
pp.  155-157,  3d  ed.,  that  the  secur-  the  debt,  would  be  a  good  discharge, 
ity  should  be  of  a  higher  nature  than  But  it  is  contended  that  the  ac- 
the  original  debt,  in  order  to  extin-  ceptance  of  a  bill  of  exchange  by 
guish  the  partnership  debt.  But  one  of  two  debtors  cannot  be  a  good 
that  doctrine  has  since  been  over-  satisfaction,  because  the  creditor 
turned.  The  very  question  was  be-  gets  nothing  which  he  had  not  be- 
fore the  court  in  Thompson  v.  Per-  fore.  The  written  security,  how- 
cival,  5  B.  &  Ad.  925.  On  that  oc-  ever,  which  was  negotiable  and 
casion  Lord  Denman,  in  delivering  transferable,  is  of  itself  something 
the  opinion  of  the  court,  said:  ^^  It  different  from  that  which  he  had 
appears  to  us  that  the  facts  proved  before;  and  many  cases  may  be  oon- 
raised  a  question  for  the  jury,  wheth-  ceived  in  which  the  sole  liability  of 
er  it  was  agreed  between  the  plain-  one  of  two  debtors  may  be  more 
tifEs  and  James,  that  the  foimer  beneficial  than  the  joint  liability  of 
should  accept  the  latter  as  their  sole  two,  either  in  respect  of  the  sol- 
debtor,  and  should  take  the  bill  of  vency  of  the  parties,  or  the  oon- 
exchange  accepted  by  him  alone,  by  venience  of  the  remedy,  as  in  cases 
way  of  satisfaction  for  the  debt  due  of  bankruptcy  or  survivorship,  or  in 
from  both.  If  it  was  so  agreed,  we  various  other  ways;  and  whether  it 
think  that  the  agreement  and  re-  was  actually  more  beneficial  in  eadi 
ceipt  of  the  bill  would  be  a  good  particular  case  cannot  be  made  the 
answer  on  the  part  of  Charles  Per-  subject  of  inquiry.  The  cases  of 
cival  to  this  demand,  by  way  of  Lodge  v.  Dicas,  3  B.  &  Aid.  611,  and 
accord  and  satisfaction.  It  is  not  David  v.  EUice,  5  B.  &  C.  196,  are 
necessary  to  determine  whether  the  said  to  be  against  this  view  of  the 
assent  of  Charles  to  this  agreement  law.  In  the  former,  however,  no 
was  necessary,  in  order  to  give  it  new  negotiable  security  was  given, 
such  an  operation  ;  because,  if  it  nor  does  the  difference  between  the 
was,  there  is  evidence  of  a  delega-  joint  liability  of  two,  and  the  sep- 
tion  by  Charles  to  James  to  make  arate  liability  of  one,  appear  to 
such  an  agreement;  for  James  had  have  been  brought  under  the  con- 
the  partnership  effects  left  in  his  sideration  of  the  court.  In  the  lat- 
hands,  and  was  to  pay  all  the  part-  ter,  no  bill  of  exchange  was  given, 
nership  debts.  It  cannot  be  doubted  and  that  decision,  on  consideration, 
but  that  if  a  chattel  of  any  kind  is  not  altogether  satisfactory  to  us. 
had  been,  by  the  agreement  of  the  We  cannot  but  think  that  there 
plaintiffs  and  both  the  defendants,  was  abundant  evidence  in  that  case 
given  and  accepted  in  satisfaction  of  to  go  to  a  jury  (and  upon  which  the 
the  debt,  it  would  have  been  a  good  court  might  have  decided),  of  the 
discharge.  It  is  not  required  that  payment  of  the  old  debt  by  IngliSy 
the  chattel  should  be  of  equal  value ;  Ellice,  &  Co.  to  the  plaintiff,  and  a 
for  the  i>arty  receiving  it  is  always  new  loau  to  the  new  firm ;  which 
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security  of  each  partner  for  his  own  share  of  the  debt,  in  sat- 

might  have  been  as  weU  effected  by  Tillotson,  34  Conn.  835  ;  Hoopes 
a  transfer  of  account  by  mutual  con-  v,  McCan,  19  La.  Ann.  201  ;  Meyer 
sent  as  by  actual  payment  of  money,  v.  Atkins,  29  La.  Ann.  586 ;  Hoskin- 
The  cases  of  Evans  v.  Drummond,  son  i;.  Eliot,  62  Penn.  St.  393;  Mack- 
4  Esp.  89,  and  Reed  v.  White,  5  lin  v.  Crutcher,  6  Bush  (Ky.),  401 ; 
Esp.  122,  are  authorities  the  other  Smith  v.  Turner,  9  Bush  (Ky.),  417; 
way.  In  the  former,  Lord  Kenyon  Turubow  v.  Broach,  12  Bush  (Ky.), 
points  out  forcibly  the  altered  rela-  455;  Williams  v.  Rogers,  14  Bush 
tion  of  the  parties  by  the  substitu-  (Ky.),  776;  Gardner  v.  Conn,  34 
tion  of  the  bill  of  the  remaining  Ohio  St  187;  Titus  w.  Todd,  IOC.  E. 
partner  for  that  of  the  firm;  and  it  Green,  458;  Re  Clap,  2  Lowell,  226. 
is  difficult  to  see  on  what  ground  he  See  also  Parker  v.  Canfield,  37  Conn, 
decided  the  case,  unless  upon  this,  250;  West  i^.  Chasten,  12  Fla.  315; 
viz.,  that  such  substitution  under  Bowyer  r.  Knapp,  15  W.  Va.  277; 
an  agreement  operated  as  a  satisfac-  Adler  t*.  Foster,  39  Mich.  87;  Re 
tion  as  far  as  regarded  the  retiring  Johnson,  2  Lowell,  129  ;  In  re 
partners;  and  in  Reed  v.  White,  Parker,  19  N.  B.  R.  340f.  [A  bond 
Lord  EUenborough  acted  upon  that  given  by  one  partner  for  a  partner- 
authority,  and  so  directed  a  special  ship  debt  extinguishes  the  original 
jury  of  merchants,  who  entirely  debt,  unless  it  be  shown  to  have 
^  agreed  with  him.  These  cases  were  been  intended  only  as  a  collateral 
afterwards  brought  to  the  notice  of  security.  { See  cases  collected  in  1 
Lord  EUenborough,  who  exprassed  Sm.  Lead.  Cas.  7th  Am.  ed.  *459, 
his  approbation  of  them,  in  Bedford  619.  See  also  Bennett  t^.  Cadwell,  70 
V,  Deakin,  2  Stark.  178.  That  case,  Penn.  St  253;  Hoskinson  v.  Eliot,  62 
however  (which  was  also  before  the  Penn.  St  393}.  So  judgment  against 
court,  in  2  B.  &  Aid.  210),  was  dis-  one  partner  merges  a  firm  debt.  Ex 
tinguished  from  them,  because  the  parte  Higgins,  3  De  G.  &  J.  33;  (1  Sm. 
creditor  there  expressly  reserved  the  Lead.  Cas.  7th  Am.  ed.  supra;  Lind. 
liabDity  of  the  oi-iginal  debtors.  If,  on  P.  4th  ed.  451-453;  Kendall  v, 
therefore,  the  plaintiffs  in  this  case  Hamilton,  4  App.  Cas.  504;  s.  c.  in 
did  expressly  agree  to  take,  and  did  the  court  below,  3  C.  P.  D.  403 ;  Lin- 
take  the  separate  bill  of  exchange  genfelser  z;.  Simon,49Ind.  82;  Cros- 
of  James  in  satisfaction  of  the  joint  by  v.  Jeroloman,  37  Ind.  264;  Mason 
debt,  we  are  of  opinion  that  his  v.  Eldred,  6  Wall.  231 ;  Sypher  o,  Sa- 
doing  so  amounted  to  a  discharge  very,  39  Iowa,  258.  But  it  is  others 
of  Charles."  See  s.  p.  Kirwan  v.  wise  in  Pennsylvania,  Missouri,  and 
Kirwan,  2  Cr.  &  M.  617 ;  Hart  v.  Kentucky  by  statute.  See  Bennett 
Alexander,  2  M.  &  W.  484;  [Harris  v.  Cadwell,  70  Penn.  St  253;  Bry- 
V.  Farwell,  15  Beav.  31;  15  Eng.  L.  ant  v.  Hawkins,  47  Mo.  410;  Wil- 
&  Eq.  70;  Benson  v.  Hadfield,  4  liams  v.  Rogers,  14  Bush  (Ky.), 
Hare,  32;  Weldes  v.  Fessenden,  4  776).  Equity  will  sometimes  inter- 
Met.  12 ;  Harris  v,  Lindsay,  4  Wash,  fere  to  give  relief  against  the  part- 
C.  C.  271];  Coll.  on  P.  B.  3,  c.  3,  nership  after  a  bond  has  been  given 
§  3,  pp.  385-398,  2d  ed. ;  {Gandolfo  by  one  of  the  partners.  See  Smith 
V.  Appleton,  40  N.  Y.  533;  Moore  v.  Black,  9  S.  &  R.  142;  McNaugh- 
r.  Lackman,  52  Mo.  323 ;  Gates  v.  ten  v.  Partridge,  11  Ohio,  223  ; 
Hughes,  44  Wis.  332;  Tillotson  v.  Niday   v.   Hai-vey,  9    Gratt    454. 

267 


§  156  PAETNEBSHIP.  [CHAP.  Vni. 

isfaction  thereof,  all  joint  liability  of  the  partnership  for  the 
debt  would  henceforth  be  gone.^  The  doctrine  is  equally 
true  in  the  converse  case,  where  a  partnership  is  a  creditor, 
and  the  separate  and  distinct  security  of  the  debtor  is  taken 
to  each  partner  severally  for  his  share  of  the  debt.* 

§  156.  By  Credit  given  to  One  Partner.  This  question 
most  generally  occurs  in  cases  of  a  retiring  partner,  where 
the  creditor,  knowing  of  his  retirement,  subsequently  gives 
credit  to  the  remaining  partners,  or  to  the  new  firm,  and 
enters  into  new  and  separate  contracts  with  the  latter  touch- 
ing his  debt,  or  allows  his  property  to  remain  under  their 
control  and  management,  as,  for  example,  by  way  of  new 
deposit,  or  by  carrying  the  balance  to  the  debit  of  the  new 
firm,  or  by  deferring  payment  of  balances  upon  receiving  ad- 
ditional interest,  or  by  receiving  a  separate  security  therefor, 
or  upon  other  considerations.  In  such  cases  the  general  con- 
clusion is  that  exclusive  credit  is  intended  to  be  given  to  the 
new  firm ;  and  if  so,  then  the  retiring  partner  is  discharged.^ 

Taking  the  security  of  one  partner  receipt  from  one  partner  *'  to  bal- 

for  a  firm  security  of  no  higher  na-  ance  account "  was  held  primd/octtf 

ture  does  not  of  itself  extinguish  a  discharge  of  the  partnership.] 

the  latter,  in  the  absence  of  some  ex-  ^  Grow  on  P.  c.  3,  §  1,  pp.  129, 

press  or  implied  agreement.    Byles  130,  3d  ed. ;   Garret   v,  Taylor,  1 

on  Bills,  369;  Bottomley  v.  Nuttall,  Esp.  N.  P.  117;  Kirkham  v,  New- 

5  C.  B.  N.  s.  122;  Waydell  ©.  Luer,  stead,  1  Esp.  N.  P.  117;  Coll.  on  P. 

3  Denio,  410;  Hill  v.  Voorhies,  22  B.  3,  c.  5,  §  1,  p.  467, 2d  ed. ;  Wats. 

Penn.  St.  68;  Potter  v,  McCoy,  26  on  P.c.  8,  p.  420,  2ded.;  {Maxwell 

Penn.  St.  458;  Lyth  r.  Ault,  Am-  v.  Day,  45  Ind.    509;    Bowyer   r. 

erican  note,  7  Exch.  675;   {1  Sm.  Knapp,  15  W.  Va.  278}. 


«  Ibid. 

*  Evans  v,  Druounoud,  4  Esp. 
89;  Reed  v.  White,  5  Esp.  122; 
Oakley  o.  Pasheller,  10  Bligh,  n.  b. 
548;  B.  c.  4  CI.  &  Fin.  207;  Hart  v. 


Lead.  Cas.  7th  Am.  ed.  *453,  613 
Keay  v.  Fenwick,  1  C.  P.  D.  745 
Medberry  v.  Soper,  17  Kan.  369 
Claflin  V,  Ostrom,  54  N.  Y.  581 
Lingenfelser  v.  Simon,  49  Ind.  82 

Leabo  r.  Goode,  67  Mo.  126;  Keat-  Alexander,  2  M.  &  W.  484;  Thomp- 

ing  V.  Sherlock,  1  Sup.  Ct.  (Ohio)  son  v,  Percival,  5  B.  &  Ad.  925; 

257}.    Whether  this  would  be  the  Devaynes  r.  Noble,  1  Mer.  530;  2 

case  in  those  States,  such  as  Massa-  Bell,  Comm.  B.  7,  c.  2,  pp.  638, 

chusetts  and  Vermont,  where  the  giv-  639,    5th    ed.;    Gow   on   P.  c.    5, 

ing  of  a  note  is  prima  facie  payment  §  2,  pp.   244,  245,  3d  ed. ;    Coll. 

is  a  quasre  suggested  by  Professor  on  P.   B.   3,  c.  3,   §  3,   pp.   376- 

Parsons.  Parsons  on  P.  111.  {Seei^e  398,  2d  ed.     The  cases  of  David  w. 

Clap,  2  Lowell,  226.  |     See  Stephens  EUice,  5  B.  &  C.  196,  and  Lodge 

V.  Thompson,  28  Vt.  77,  where  a  v.  Picas,  3  B.  &  Aid.  611,  are  the 
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But  the  mere  striking  of  the  balance,  and  carrying  the  same 
to  a  new  account  opened  with  the  new  firm,  will  not  alone 
extinguish  the  original  debt  against  the  old  firm,  unless  ac- 
companied by  other  circumstances  which  establish  that  a  new 
and  exclusive  credit  is  given  to  the  new  firm.^ 

§  157.  Appropriatian  of  PaymenU,  In  cases  of  this  sort, 
where  there  are  running  accounts  between  the  firm  and  third 
persons,  and  one  of  the  partners  retires,  the  question  as  to  the 
appropriation  of  payments  subsequently  made  by  the  part- 
ners remaining  in  the  firm  often  arises,  and  especially  in  re- 
lation to  banking  transactions.  As  to  this  the  doctrine  has 
been  generally  laid  down,  that  where  divers  debts  are  due 
from  a  person,  and  he  pays  money  to  his  creditor,  the  debtor 
may,  if  he  pleases,  appropriate  the  payment  to  the  discharge 
of  any  one  or  other  of  those  debts.  If  he  does  not  appropri- 
ate it,  the  creditor  may  make  an  appropriation.  But  if  there 
is  no  appropriation  by  either  party,  and  there  is  an  account 
current  between  them  (as  is  the  case  between  banker  and 
customer),  the  law  makes  an  appropriation  according  to  the 
order  of  the  items  of  the  account,  the  fii*st  item  on  the  debit 
side  of  the  account  being  discharged  or  reduced  by  the  first 
item  on  the  credit  side.^    To  apply  these  principles  to  cases 

other  way.      But    their    authority  der  this  head.     Lind.  on  P.  4th.  ed. 

seems  shaken,  if  not  entirely  over-  436-450;  Wilson  v.  Lloyd,  L.  R.  16 

turned,  in  the  more    recent   deci-  Eq.  60;  Commercial  Bank  Corp.  of 

sions,  and  especially  in  the  cases  of  India  and  the  East,  16  W.  R.  958; 

Thompson  v.  Percival,  5  B.  &  Ad.  Ex  parte  Gibson,  L.  R.  4  Ch.  662; 

925,  and  Hart  v.  Alexander,  2  M.  &  Osborn  v.  Osbom,  36  Mich.  48 ;  Hill 

W.  484;  [Farrar  v.  Deflinne,  1  C.  &  v.  Marcy,  49  N.  H.  265;  Thurber  v, 

K.  580;  Harris  v.  Farwell,  15  Bear.  Corbin,  51  Barb.  215;  Glasgow  v, 

81,  ISEng.  L.  &  Eq.  70;  Lyth  r.  Hobbs,   32    Ind.    440;    Phillips   v. 

Ault,  7  Exch.  669, 11  Eng.  L.  &  Eq.  Nash,  47  Ga.  218|. 

580].     See  Coll.  on  P.  B.  3,  c.  3,  §  3,  ^  Coll.  on  P.  B.  3,  c.  3,  §  8,  pp. 

pp.  383-398,  2d  ed. ;  Id.  B.  3,  c.  3,  391,  392,  2d  ed. ;  David  p.  EUice,  6 

§  2,  pp.  323,   327,   where  all  the  B.  &  C.  196;  Lodge  v.  Dicas,  8  B.& 

authorities  are  collected  and  com-  Aid.  611;  Hart  v.  Alexander,  2  M. 

mented  on.     See  also  Gow  on  P.  c.  &  W.  484;  jBotsford  v.  Kleinhans, 

4,  §  1,  pp.  155-159,  3d  ed.;  {Smith  29  Mich.  332|. 

V.  Jameson,  5  T.  R.  601 ;  Rodgers  v.  ^  Coll.  on  P.  B.  3,  c.  3,  §  3,  pp. 

Maw,  4  Dowl.  &  L.  66;  Dickenson  376-383,  2d  ed.;  Devaynes  ».  Noble, 

r.  Lockyer,  4  Ves.  36;  Cummins  v,  Clayton's  Case,  1  Mer.  572.      See 

Cummins,  8  Ir.  Eq.  723,  which  are  re-  Copland  r.  Toulmin,  1  West,  H.  L. 

ferred  toby  Mr.  Justice  Lindleyun-  164;  s.  c.  7  CI.  &  Fin.  349;  [New- 
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of  retiring  partners :  Where  there  is  a  cash  account  current 
between  a  firm  and  a  customer,  and  the  account  is  in  favor  of 
the  latter,  a  retiring  partner  will  be  liable  for  the  balance  of 
this  account  at  the  time  of  his  retirement.  But  if  the  ac- 
count be  continued,  the  balance  for  which  the  retiring  part- 
ner is  liable  will  be  diminished  by  every  payment  which  is 
made  by  the  new  firm,  supposing  such  payment  not  to  be 
appropriated  to  the  discharge  of  any  specific  item  ;  because  in 
such  case  it  is  the  first  item  on  the  debit  side  of  the  account 
which  is  discharged  or  reduced  by  the  first  item  on  the  credit 
side.^ 

march  v.  Clay,  14  East,  239 ;  Brooke  made  at  the  time  of  payment.  But 
V.  Enderby,  2  Bred.  &  B.  70;  Smith  cases  might  be  stated  where  such  a 
».  Wigley,  8  Moore  &  Sc.  174;  Stem-  rule,  if  strictly  adhered  to,  would  be 
dalev.  Hankinson,  1  Sim.  393;  Bank  productive  of  Id  justice;  and  it  is 
of  Scotland  v,  Christie,  8  CI.  &  Fin.  manifestly  at  variance  with  the  de- 
214;  Allcott  r.  Strong,  9  Cush.  323;  cisions  on  this  subject  in  the  courts 
Stanwood  o.Owen,  14  Gray,  195;  Lo-  of  common  law.  On  the  other  hand, 
gan  0.  Mason,  6  W.  &  S.  9];  {Hoop-  those  courts  have  been  inclined  to 
er  V.  Keay,  1  Q.  B.  D.  178;  Coleman  favor  the  creditor  too  much,  and 
9.  Lansing,  65  Barb.  54.  See  antCy  have  in  many  cases  *  extended  the 
§  153,  note.  The  withdrawal  of  one  proposition  —  that  if  the  debtor  does 
of  the  partners  from  a  firm,  if  it  take  not  apply  the  payment,  the  creditor 
place  before  the  maturity  of  a  note  may  make  the  application  to  what 
payable  to  the  firm,  will  prevent  the  debt  he  pleases  —  much  beyond  its 
remaining  members,  who  composed  original  meaning,  so  as  in  general 
a  new  firm  and  continned  the  bnsi-  to  authorize  the  creditor  to  make  his 
ness,  from  applying  deposits  made  election  when  he  thinks  fit.'  In  a 
with  them  to  the  payment  of  the  recent  case,  however,  the  court  of 
note,  in  the  absence  of  special  King's  Bench  came  to  a  very  just 
agreements  so  to  apply  the  de-  decision  on  this  important  subject, 
posits.  Dawson  v.  Wilson,  55  Ind.  Thus,  in  Simson  v.  Ingham,  an  ac* 
216 }.  tion  on  a  bond  was  brought  by  Bruce 
^  Posty  §§  258-256;  Ibid.  —  Mr.  &  Co.,  bankers,  against  the  heirs  and 
CoUyer  has  added  in  another  place  devisees  of  Benjamin  Ingham.  The 
(p.  321),  the  following  remarks:  bond  was  given  by  Ingham  and  an- 
**  To  render  an  appropriation  of  other,  bankers,  at  Huddersfield,  to 
payment  by  the  act  of  the  party  the  plaintifEs,  their  London  corre- 
valid,  it  must  be  made  at  the  time  spondents,  conditioned  for  remitting 
of  payment,  if  made  by  the  payor;  money  to  provide  for  bills,  and  for  the 
and  within  a  reasonable  time  after  repayment  of  such  sums  as  Bmce 
payment,  if  made  by  the  payee.  Sir  &  Co.  might  advance  on  account  of 
William  Grant  was  inclined  to  hold,  persons  constituting  the  H  udders- 
according  to  the  principles  of  the  field  Bank.  The  damages  were  as- 
civil  law,  that  the  appropriation,  sessed  by  an  arbitrator  at  £13,845, 
even  if  made  by  the  payee,  must  be  subject  to  the  opinion  of  the  court 
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§  158.   Discharge  of  Retiring  Partner,    It  frequently  hap- 
pens that,  upon  the  retirement  of  one  partner,  the  remaining 

upon  the  following  facts:  The  house  were  kept  separate  in  the  books  of 
of  Bruce  &  Co.  were  in  the  habit  ol  Bruce  &  Co.  The  Huddersfield  Bank 
sending  to  the  Huddersfield  Bank  did  not  appear  to  have  ever  objected 
monthly  statements  of  their  ac-  to  the  accounts  being  kept  separately 
counts.  Benjamin  Ingham  died  in  by  Bruce  &  Co.,  although  in  their 
September,  1811.  The  last  state-  own  books  they  only  kept  one  ac- 
ment  sent  previously  to  his  death  count.  The  arbitrator  was  of  opin- 
was  for  the  month  of  August.  The  ion,  that,  under  these  circumstances, 
balance  of  that  account  was  greatly  the  balance  due  on  the  death  of  Ben- 
in favor  of  Bruce  &  Co.  No  altera-  jamin  Ingham  was  not  discharged 
tion  in  the  account  was  made  in  the  by  subsequent  payments  by  the  new 
books  of  Bruce  &  Co.  immediately  firm.  Accordingly,  after  making 
on  the  death  of  Benjamin  Ingham ;  certain  allowances  for  dishonored 
but,  during  the  residue  of  that  bills,  he  assessed  the  damages  at 
month  and  a  part  of  October,  the  the  sum  above  awarded;  and  the 
remittances  made  by  the  Hudders-  Court  of  King's  Bench  held  the 
field  Bank,  and  the  payments  made  award  to  be  right.  In  the  preced- 
for  them  by  Bruce  &  Co.,  were  en-  ing  case,  the  court  proceeded  on  the 
tered  in  continuation  of  the  former  principle  that  the  entries,  which 
account.  Before,  however,  any  ac-  had  been  continued  in  the  creditor's 
count  was  transmitted  to  the  Hud-  books  immediately  on  the  death  of 
dersfield  Bank,  subsequent  to  that  Ingham,  not  having  been  commu- 
for  August,  Bruce  &  Co.,  in  conse-  nicated  to  the  debtors,  were  not 
quence  of  a  communication  with  conclusive  on  the  creditors,  and 
their  solicitor,  opened  a  new  ac-  consequently  that  the  general  legal 
count,  and  in  that  inserted  all  the  appropriation,  of  which  such  entries 
remittances  and  payments  made  would  otherwise  have  been  evidence, 
subsequent  to  the  death  of  Benja-  was  incomplete.  It  is  clear  from 
min ;  and  in  November  they  trans-  this,  as  also  from  the  express  opin- 
mitted  to  the.  Huddersfield  Bank  ions  of  the  judges,  that  they  did  not 
statements  of  two  accounts.  The  consider  it  necessary,  in  order  to 
first  of  these  accounts  wa3  thus  en-  support  any  alleged  appropriation 
titled:  —  *  Debtors,  Messrs.  B.  &  J.  on  the  part  of  the  creditor,  that  he 
Ingham  &  Co.  (old  account),  in  ac-  should  prove  it  to  have  been  made 
count  with  Bruce  &  Co.,  creditors; '  at  the  time  of  payment.  On  the 
and  the  first  item  on  the  debit  side  other  hand,  if  payment  be  made  to 
was  the  balance  of  August.  The  the  creditor  of  any  sum  in  respect 
second  account  was  in  the  same  of  an  account  current,  the  creditor 
form,  but  entitled  *new  account.'  making  no  appropriation  at  the  time 
This  account  began  on  the  16th  Sep-  of  payment,  and  if,  after  such  pay- 
tember,  without  any  balance  brought  ment,  the  debtor  and  creditor  con- 
forward,  and  contained  the  remit-  tinue  their  mutual  dealings,  or  do 
tances  and  payments  made  during  any  other  mutual  act  in  respect  of 
that  month,  subsequent  to  the  death  the  same  account,  the  creditor  wiU 
of  Benjamin,  and  also  those  made  be  barred  by  such  subsequent  trans- 
in  the  month  of  October.  From  actions  from  establishing  an  appro- 
this  time  the  old  and  new  accounts  priation  of  the  payment." 
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partners  undertake  to  pay  the  debts  and  to  secure  the  credits 
of  the  firm.  This  is  a  mere  matter  of  private  arrangement 
and  agreement  between  the  partners,^  and  can  in  no  respect 
be  admitted  to  vary  the  rights  of  the  existing  creditors  of  the 
firm.^  But  in  all  cases  of  this  sort  it  may  be  stated,  as  a  gen- 
eral doctrine,  that  if  the  arrangement  is  made  known  to  a 
creditor,  and  he  assents  to  it,  and  by  his  subsequent  act  or 
conduct,  or  binding  contract,  he  agrees  to  consider  the  re- 
maining partners  as  his  exclusive  debtors,  he  may  lose  all 
right  and  claim  against  the  retiring  partner,  especially  if  the 
retiring  partner  will  sustain  a  prejudice,  and  the  creditor  will 
receive  a  benefit  from  such  act,  conduct,  or  contract.^  Some 
illustrations  of  this  doctrine  have  been  already  stated  in  the 
cases  of  an  exclusive  credit  given  to  the  new  firm.*  So,  if 
the  creditor  should  give  up  the  securities  of  the  old  firm,  and 
take  those  of  the  new  firm  in  lieu  thereof,  or  should  give  a 
prolonged  credit  to  the  new  firm  for  the  old  debt,  receiving 
from  the  latter,  in  consideration  thereof,  an  additional  inter- 
est, or  a  new  security ;  in  all  such  cases  the  retiring  partner 
would  be  held  discharged.*    But  the  mere  fact  of  the  cred- 

^  [And  if  the  new  firm  misapply  *  Coll.  on  P.  B.  3,  c.  2,  §  2,  pp. 

the  assets,  they  will  be  liable  to  327-329,  2d  ed. ;  Id.  B.  3,  c.  3,  §  3, 

the  outgoing  partner  for  any  pay-  pp.  383-400;   |Mogelin  v,  Westhoff, 

ments  by  him  of    the    old  .debts.  33  Tex.  788;  Clark  v.  Billings,.  59 

Feyix>n  v,  Lewis,  12  B.  Mon.  356.]  Ind.  608.     See  Brown  v.  Broach,  16 

{That  the  effect  of  such  an  arrange-  N.  B.  R.  296.     But  see  Burnside  v. 

ment  upon  the  relations  of  the  for-  Fetzner,  63  Mo.    107.     Upon  how 

mer  partners,  as  between  themselves,  far  a  creditor  of  the  partnership  can 

is  to  make  the  retiring  partner  sure-  enforce  an  obligation  to   pay  the 

ty   to   the  remaining   partner,  see  debts  of  the  firm  against  the  part- 

Conwell  V.  McGowan,  81  111.  285;  ner  so  assuming  with  his  copartner 

West  V,  Chasten,  12  Fla.  315;  Morss  to  pay  them,  see  Merrill  v.  Green, 

V.  Gleason,  64  N.  Y.  204;  Thurber  55  N.  Y.  270;  Hinman  v.  Bowen,  6 

V,  Corbin,  51  Barb.   215;   Fensler  Th.  &  C.  (N.  Y.)  234;  Burnside  v. 

V,  Prather,  43  Ind.  119;  Hinkle  v.  Fetzner,  63  Mo.  107;  In  re  Collier, 

Reid,  Id.  390;  Frow,  Jacobs,  &  Co.'s  12  N.  B.  R.  266}. 

Estate,  73  Penn.  St.  459;    Scott's  »  Coll.  on  P.  B.  3,  c.  3,  §  3,  pp. 

Appeal,  88  Penn.  St.  173;  Miners'  383-398,  2d  ed. 

Trust  Co.  Bank  r.  Wren,  10  Phila.  *  Ante,  §  152. 

502;  Field  v.  Hamilton,  45  Vt.  35.  »  Coll.  on  P.  B.  3,  c.  3,  §  3,  pp. 

In  bankruptcy  under  the  U.  S.  bank-  383-398,  2d  ed. ;  Evans  v.  Drum- 

rupt  law  of  1867.     Fisher  ©.  Tifft,  mond,  4  Esp.  89;  Reed  v.  White,  5 

12  R.  I.  56 ;  Fisher  v.  Tifft,  127  Esp.  122 ;  Thompson  i?.  Perciral,  5 

Mass.  313.  [  B.  &  Ad.  925;  Oakley  v,  Pasheller, 
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itor's  taking  an  additional  security  from  the  new  firm  without 
surrendering  the  old,  or  of  his  receiving  interest  from  the 
new  firm  without  varying  from  that  due  on  the  old  debt ;  or 
of  his  acquiescing  in  delay  without  contracting  upon  any  new 
consideration  to  prolong  the  credit,  will  not  absolve  the  retir- 
ing partner  from  his  original  responsibility.^ 

10  Bligh,  N.  8.  548;  s.  c.  4  CI.  &  the  retiring  partner  in  such  cases, 
Fin.  207 ;  Gougli  v.  Davies,  4  Price,  see  Oakford  v.  Eur.  &  Am.  Steam- 
200;  Harris  r.  Lindsay,  4  Wash.  C.  ship  Co.,  1  Hem.  &  M.  182;  Bil- 
C.  271 ;  Hart  v.  Alexander,  2  M.  &  borough  v.  Holmes,  5  Ch.  D.  255 
W.  484.  Keay  v.  Fenwick,  1  C.  P.  D.  745 
1  Coll.  on  P.  B.  3,  c.  8,  §  3,  pp.  Swire  v.  Redman,  1  Q.  B.  D.  536 
883-398,  2d  ed.  ;  Featherstone  v.  Wilson  v,  Lloyd,  L.  R.  16  Eq.  60 
Hunt,  IB.  &  C.  113;  Bedford  v.  Maingay  v.  Lewis,  Ir.  Rep.  5  Com. 
Deakin,  2  B.  &  Aid.  210;  Daniel  Law,  229;  Rawson  v.  Taylor,  30 
r.  Cross,  3  Ves.  277;  Harris  v.  Lind-  Ohio  St.  389;  Little  v.  Quinn.  1  Sup. 
say,  4  Wash.  C.  C.  271;  Blew  v.  Ct.  (Ohio)  379;  Smith  r.  Shelden, 
Wyatt,  5  C.  &  P.  397;  Smith  v.  35  Mich.  42;  Bucklin  p.  Bucklin,  97 
Rogers,  17  Johns.  340.  All  these  Mass.  256;  Millerd  v.  Thorn,  56  N. 
cases  turn  upon  the  same  general  Y.  402;  Veniam  v.  Harris,  1  Hun, 
consideration;  whether  there  has  451;  Morrison  v.  Perry,  11  Hun, 88; 
been  a  new  and  exclusive  credit  Dodd  v.  Dreyfus,  17  Hun,  600; 
given  to  the  new  firm  in  extinguish-  Gates  v.  Hughes,  44  Wis.  332 ;  Yar- 
ment  of  the  debt,  or  to  the  preju-  nell  v.  Anderson,  14  Mo.  619  ; 
dice  of  the  firm.  [Winter  v.  Innes,  Nightingale  v,  Chafee,  11  R.  L 
4  Myl.  &  C.  101.  But  in  Brown  v.  609;  Miller  v.  Miller,  8  W.  Va.  542; 
Gordon,  16  Beav.  302,  creditors  of  Hall  v.  Jones,  56  Ala.  493.  In  Col- 
a  banking  fiim  were  held  to  have  grove  v.  Tallman,  6*7  N.  Y.  95,  where 
accepted  surviving  partners  as  their  a  creditor  of  the  firm  having  notice 
debtors,  and  to  have  discharged  the  of  an  arrangement  by  the  remaining 
estate  of  a  deceased  partner,  by  a  pawners  to  pay  the  debts  of  the  part- 
delay  of  sixteen  years.  See  Robinson  nership,was  requested  by  the  retiiing 
V.  Wilkinson,  3  Price,  538;  Harris  partner  to  collect  his  claim,  and  re- 
V.  Farwell,  15  Beav.  31,  15  Eng.  L.  fused  or  neglected  to  do  so,  and  at 
&  Eq.  70.  In  this  case  a  firm  con-  the  time  of  the  request  the  remaining 
sisted  of  three  members.  One  of  partner  was  solvent  and  able  to  pay, 
them  died  in  1837,  and  a  new  part-  but  afterwards  became  insolvent,  it 
ner  was  admitted .  A  creditor  of  the  was  held  that  the  reti  ring  partner  was 
old  firm  received  interest  on  his  debt  discharged.  It  seems  that  the  doc* 
irom  the  new  firm  until  1841,  when  trine  adopted  in  many  of  the  above 
they  became  bankrupt  He  then  cases  is  that  where  the  remaining 
proved  his  claim  against  the  new  partner  undertakes  to  pay  the  debts 
firm,  swearing  they  were  indebted  and  secure  the  credits  of  the  firm, 
to  him  for  money  received  to  his  the  relation  of  principal  and  surety 
use.  The  separate  estate  of  the  is  established  between  him  and 
deceased  partner  was  held  not  dis-  the  retiring  partner,  and  that  any 
charged  thereby.]  {Upon  what  act  of  a  firm  creditor,  having 
does  and  what  does  not  discharge  knowledge  of  such  an  agreement, 
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§  159.  Liability  of  Retiring  Dormant  Partners  for  Debts  of 
the  New  Firm.  In  this  connection  it  seems  proper  to  inquire  into 
the  circumstances  which  will  or  will  not  exonerate  a  retiring 
partner  from  future  liability  for  the  new  debts  and  liabilities 
contracted  by  the  firm  with  third  persons  after  his  retirement.^ 
Of  course  the  retiring  partner  is  not  by  his  retirement  exon- 
erated from  the  prior  debts  and  liabilities  of  the  firm.^  In 
the  first  place,  then,  a  dormant  partner  is  not  liable  for  any 
debts  or  other  contracts  of  the  firm,  except  for  those  which 
are  contracted  during  the  period  that  he  remains  a  dormant 
partner.  Upon  his  retirement,  his  liability  ceases,  as  it  began, 
de  Jurey  only  with  his  accession  to  the  firm.^  The  reason  is 
that  no  credit  is,  in  fact,  in  any  such  case  given  to  the  dor- 
mant partner.  His  liability  is  created  by  operation  of  law, 
independent  of  his  intention,  from  his  mere  participation  in 
the  profits  of  the  business  ;  and  therefore  it  ceases  by  opera- 
tion of  law,  as  soon  as  such  participation  in  the  profit  ceases, 
whether  notice  of  his  retirement  be  given  or  not.*  But  this 
doctrine  must  be  taken  with  its  appropriate  qualifications ; 
and  it  is  strictly  applicable  only  where  the  persons  dealing 
with  the  firm  have  no  knowledge  whatsoever  that  he  is  a  dor- 
mant partner.  If  the  fact  of  his  being  a  dormant  partner  be 
unknown  to  all  the  creditors,  no  notice  whatever  of  his  retire- 
ment is  necessary  ;  if  it  be  known  to  a  few,  notice  to  those 
few  is  necessary,  because  they  may  fairly  be  presumed  to 

which  would  release  a  surety,  will  tion  would  not  exonerate  the  retir- 

discharge  the  retiring  partner.     See  ing  partner.     Dean  v.  McFaul,  23 

ante,  fifth  note  from  this-t  Mo.  76.] 

1  {See    Lind.    on    P.    4th    ed.         »  Coll.  on  P.  B.  1,  c.  2,  §  2,  p. 

405.1  74,  2d  ed.;  Id.  B.  3,  c.  3,  §  3,  pp. 

«  Gow  on  P.  c.  5,  §  2,  pp.  240-  370, 371 ;  Gow  on  P.  c.  5,  §  2,  p.  251, 
251,  3d  ed.;  Coll.  on  P.  B.  3,  c.  3,  3d  ed.;  3  Kent,  68. 
§  8,  pp.  369-372,  2d  ed.  [Thus,  if  *  Coll.  on  P.  B.  1,  c.  2,  §  2,  p. 
goods  be  sent  to  a  firm  to  sell  on  74,  2d  ed. ;  Id.  B.  3,  c.  3,  §  3,  pp. 
commission,- and  one  partner  retires  370,  371;  Gow  on  P.  c.  5,  §  2,  p. 
before  they  are  all  sold,  he  still  con-  251,  3d  ed. ;  3  Kent,  68;  [Ayrault 
tinues  liable  to  the  consignor  for  the  ».  Chamberlin,  26  Barb.  89;  War- 
receipts  of  sales  by  the  continuing  ren  c.  Ball,  37  111.  76;  Chamber- 
partner;  since  the  liability  attaches  lain  v,  Dow,  10  Mich.  319];  jNuss- 
on  receipt  of  the  goods:  Briggs  r.  baumer  v.  Becker,  87  111.  281;  Vao- 
Briggs,  15  N.  Y.  471;  and  notice  to  caro  ».  Toof,  9  Heisk,  194}. 
the  consignor  of  the  fact  of  dissola- 
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have  given  credit  to  the  finn  with  reference  to  their  knowl- 
edge of  the  dormant  partner.^ 

§  160.  Liability  of  Retiring  Ostensible  Partners  for  Debts  of 
New  Firm.  In  the  next  place,  where  an  ostensible  or  known 
partner  retires  from  the  firm,  he  will  still  remain  liable  for  all  the 
debts  and  contracts  of  the  firm,  as  to  all  persons  who  have  previ- 
ously dealt  with  the  firm,  and  have  no  notice  of  his  retirement.^ 
This  is  a  just  result  of  the  principle  that  where  one  of  two  inno- 
cent persons  must  suffer  from  giving  a  credit,  he  who  has  misled 
the  confidence  of  the  other,  and  has  been  the  cause  of  the  credit, 
either  by  his  representation,  or  his  negligence,  or  his  fraud, 
ought  to  suffer  instead  of  the  other.  And  where  a  person  noto- 
riously holds  himself  out  as  a  partner,  all  the  world  who  deal 
with  the  firm  are  presumed  to  deal  with  it  upon  his  credit,  as  well 
as  upon  that  of  the  other  members  of  the  firm  ;  and  his  omis- 
sion to  give  them  notice  of  his  retirement  is  equivalent  to  a  con- 
tinual representation  that  he  still  remains  a  member  of  the  firm, 
and  liable  therefor.^    But  as  to  persons  who  have  had  no  pre- 

'  Ibid.;  Evans  v,  Drummond,  4  vrin,  47  N.  H.  324;  Shamburg  v. 

Esp.   89;   Newmarch   v.    Clay,    14  Ruggles,  83  Penn.  St.  148;  Wood  v. 

East,  239;  Farrar  v.  Deflinne,  1  C.  Erie  Railway  Co.,  9  Hun,  648.    See 

&  K.  580;  [Carter  v.  Whalley,  1  B.  EUis  v.  Bronson,  40  111.  455;  Mel- 

&  Ad.  11;  Heath  v.  Sansom,  4  B.  linger  o.  Parsons,  51  Iowa,  58;  In  re 

&  Ad.  172;  Grosvener  v,  Lloyd,  1  Morse,  13  N.  B.  R.  376.     Notice  is 

Met.  19;  Edwards  v.  McFall,  5  La.  not  requisite  by  a  retiring  partner 

Ann.   167;    Cregler  v,   Durham,  9  to  a  new  firm,  for  the  reason  only 

Ind.  375;  Park  v.  Wooten,  35  Ala.  that  one  of  the  members  of  the  last- 

242;  ]Lind.  onP.  4thed  407;  1  Sm.  named  firm  had  been  a  member  of 

Lead.  Cas.  7th  Am.  ed.  *977, 1301}.  a  firm  with  which  previous  dealing 

But  see  Goddard  v.  Pratt.  10  Pick,  had  been  had  by  the  dissolved  firm. 

412,  428;    Deford  v.  Reynolds,  36  See  Gaar  u.  Huggins,  12  Bush  (Ky.), 

Penn.   St.  325.     See  also  Western  259.     But  see  Deering  v,  Flanders, 

Bank  of  Scotland  t;.  Needell,  1  Fost.  49  N.  II.  225|.     On  what  consti- 

&  Fin.  461].  tutes  a  previous  dealing,  see  Lyon  v. 

«  Coll.  on  P.  B.  3,  c.  3,  §  2,  pp.  Johnson,  28   Conn.  1 ;   Mechanics' 

388-371,  2d  ed. ;  Gow  on  P.  c.  5,  §  2,  Bank  v.  Livingston,  33  Barb.  458; 

pp.  240-252,  3d  ed. ;  2  Bell,  Com.  Bank    of    the    Commonwealth    v, 

B.  7,  c.  2,  pp.  640,   041,  5th  ed. ;  Mudgett,    45    Barb.    663];    Is.    c. 

[ClappiJ.  Rogers,  2  Kern.  283;  Pope*  on    appeal,    44    N.   Y.   514;    Mer- 

V,  Risley,  23  Mo.   185;  (Walker  v.  ritt    v.    Williams,    17    Kan.    287; 

Wait,  50  Vt.  668 ;  Stewart  v.  Sonne-  Austin  v.   Holland,  69  N.  Y.  571 ; 

bom,  49  Ala.  178;  b.c.51  Ala.  126;  Gaar  v.  Huggins,   12  Bush  (Ky.), 

Holland  v.  Long,  57  Ga.  36;  Stall  v,  259}. 
Cassady,  57  Ind.  284;  Zollar  o.  Jan-        *  Coll.  on  P.  B.  3,  c.  8,  §  3,  pp. 
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vious  dealings  with  the  firm,  and  no  knowledge  who  are  or  have 
been  partners  therein,  a  different  rule  may  prevail.  In  such 
cases,  unless  the  ostensible  partner  who  has  retired  suffers 
his  name  still  to  appear  as  one  of  the  firm,^8o  as  to  mislead 
the  public  (as  by  its  being  stated,  and  still  remaining  in  the 
firm  name),  he  will  not  be  liable  to  mere  strangers,  who  have 
no  knowledge  of  the  persons  who  compose  the  fiim,  for  the 
future  debts  and  liabilities  of  the  firm,  notwithstanding  his 
omission  to  give  public  notice  of  his  retirement,  for  it  cannot 
truly  be  said  in  such  cases  that  any  credit  is  given  to  the  re- 
tiring partner  by  such  strangers.  Every  new  creditor  or  new 
customer  is  bound  to  inquire  who  are  the  parties  really  inter- 
ested at  the  time  in  the  firm,  if  he  would  be  safe  in  his  credit 
and  dealings  with  them.  ^^  Unusquisque  debet  esse  gnarus 
conditionis  ejus,  cum  quo  contrahit."  ^     A  fortiori^  if  public 

389-375,  2d  ed. ;    3  Kent,   66-68 ;  times  laid  down  more  broadly,  and 

€row  on  P.  c.  5,  §  2,  pp.  248-251,  3d  the  liability  is  made  to  attach,  un- 

ed. ;  Id.  c.  4,  §  1,  p.  198;  Graham  less  the  partner  has  given  public 

V,    Hope,  Peake,    154;  Gorham.  t;.  notice  of  the  dissolution.     Thus,  in 

Thompson,  Peake,  42;  Wats,  on  P.  Parkin  v.  Carruthers,  3  Esp.  248, 

c.  7,  pp.  384,  885,  2ded.;  [Ward-  249,   Mr.  Justice    Le    Blanc  said: 

well  V.  Haight,  2  Barb.  549;  Davis  "The  principle  on   which    I  pro- 

V.  Allen,  3  Comst.  168];  {Lind.  on  cecd  is  this: — That  there  was  a 

P.  4th  ed.  403  et  seq.].  partnership    subsisting    under    the 

1  2  BelLComm.  B.  7,  p.  642,  5th  firm  of  Parkin,  Campbell,  &  Co., 

ed.;  Coll.  on  P.  B.  3,  c.  3,  §  2,  pp.  which   continued  after   the  retire- 

369-375,  2d  ed. ;  Parkin  v.  Carruth-  ment  of  John  Campbell.     The  rule 

ers,  3  Esp.  248;   3  Kent,  67,  68;  of  law  is  clear,  that  where  there  is 

Williams  v.  Keats,  2   Stark.   290 ;  a  partnership  of  any  number  of  per- 

Brown  v.  Leonard,  2   Chitty,  120;  sons,  if  any  change  is  made  in  the 

Newsome  v.   Coles,  2  Camp.   617;  partnership,  and  no  notice  is  g^ven. 

Dolman  o.  Orchard,  2  C.  &  P.  104;  any  person  dealing  with  the  part- 

Tombeckbee  Bank  o.  Dumell,  5  Ma-  nership,  either  before  or  after  such 

son,  66;  Lansing  v,  Gaine,  2  Johns,  change,  has  a  right  to  call  upon  all 

300;  Ketchamv.  Clark,  6  Johns.  144,  the    parties  who  at  first  composed 

148;  Carter  v.  Whalley,  1  B.  &  Ad.  the  firm."    In  summing  up  to  the 

11;  Le  Roy  v.  Johnson,  2  Pet.  186,  jury,  his  Lordship  laid  it  down  as 

198,  200;  jLind.  on  P.  4th  ed.  408;  the  law  on  the  subject,   »'That  if 

Gaar  r.  Huggins,  12  Bush  (Ky.),  the  plaintiff  advanced  the  money, 
259 ;  Dowzelot  v.  Rawlings,  58  Mo.  *  even  after  the  time  that  one  of  the 

75;   Benjamin  v.  Covert,  47  Wis.  partners  had  retired,  if  he  did  not 

375;  Speer  v.  Bishop,  24  Ohio  St.  know  of  such  retirement,  he  had  a 

598.     See  Ellis  v,  Bronson,  40  111.  right  to  sue  all  who  before  consti- 

455;  Re  Krueger,  2  Lowell,  66  j.  — I  tuted  the  partnership.     In  point  of 

am  aware  that  the  doctrine  is  some-  fact,  in  this  case,  John  Campbell 
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notice  has  been  given  of  his  retirement,  the  retiring  partner 
will  not  be  liable  to  new  creditors  or  customers,  even  if  they 

had  retired;  but  still,  if  this  was  Justice  Parke,  on  that  occasion, said: 
really  a  partnership,  and  the  money  *'  The  plaintiff  was  bound  to  show 
was  lent  to  the  persons  canying  on  au  acceptance  by  four  parties ;  that 
trade  under  that  firm,  all  were  lia<  is,  that  Veysey,  who  did  accept  the 
ble."  But  in  this  case  Campbell's  bill,  was  authorized  to  do  so  by  the 
name  was  in  the  name  of  the  firm,  tliree  others  named  in  the  declara- 
See  also  Grow  on  P.  c.  5,  §  2,  pp.  248,  tion.  Saunders  had  given  no  direct 
249,  dded. ;  Id.  pp.  251-253;  2  Bell,  authority;  he  was  not  a  partner  at 
Comm.  B.  7,  c.  2,  pp.  640-642,  5th  the  time.  But  he  may  by  his  con- 
ed. It  strikes  me,  however,  that  duct  have  represented  himself  as 
the  text  contains  the  true  principle,  one,  and  induced  the  plaintiff  to 
Whei*e  a  partnership  is  in  fact  dis-  give  him  credit  as  such,  and  so  be 
solved  by  the  retirement  of  a  part-  liable  to  the  plaintiff.  Such  would 
ner,  who  is  known,  but  whose  name  have  been  the  case,  if  he  had  done 
is  not  in  the  firm,  it  does  not  seem  business  with  the  plaintiff  before, 
right  to  make  him  liable  to  third  as  a  member  of  a  firm,  or  had  so 
persons,  who  afterwards  trust  the  publicly  appeared  as  a  partner,  as 
firm  without  knowing  who  com-  to  satisfy  a  jury  that  the  plaintiff 
pose  it  at  the  time,  or  of  the  pre-  must  have  believed  him  to  be  such; 
vious  connection  of  the  retiring  and  if  he  had  suffered  the  plaintiff 
partner.  His  case  does  not,  under  to  continue  in  and  act  upon  that  be- 
such  circmnstances,  seem  essentially  lief,  by  omitting  to  give  notice  of 
to  differ  from  that  of  a  dormant  his  having  ceased  to  be  a  partner, 
partner  ;  for  such  third  persons  give  after  he  really  had  ceased,  he  would 
no  credit  to  him,  and  he  receives  no  be  responsible  for  the  consequences 
share  of  the  profits  derived  there-  of  his  original  representation,  un- 
from.  Mr.  Watson  has  stated  the  contradicted  by  a  subsequent  notice, 
true  principle,  that  **  as  credit  is  But  in  order  to  render  him  liable  on 
given  to  the  whole  firm,  justice  re-  this  ground,  it  is  necessary  that  he 
quires  that  all  those  who  belonged  should  have  been  known  as  a  mem- 
to  it  should  be  bound,  while  it  is  ber  of  the  firm  to  the  plaintiffs,  ei- 
supposed  to  exist.''  But  to  whom  ther  by  direct  transactions,  or  pub- 
bound?  Certainly  to  those  only  lie  notoriety.  In  the  present  in- 
who  give  credit  to  the  firm,  believ-  stance  that  was  not  so.  The  name 
ing  that  the  original  partners,  whom  of  the  company  gave  no  information 
they  knew,  still  continued  in  it  as  to  the  parties  composing  it,  and 
The  case  of  Carter  v,  Whalley,  1  the  plaintiff  did  not  show  that  Saan- 
B.  &  Ad.  11,  seems  directly  in  point,  ders  had  dealt  with  him  in  the  char- 
in  support  of  the  doctrine  of  the  acter  of  a  partner,  or  had  held  him- 
text.  There  the  debt  was  contracted  self  out  so  publicly  to  be  one,  as 
after  the  retirement  of  one  partner,  that  the  plaintiff  must  have  known 
and  no  public  notice  had  been  given  it.  Carter,  the  plaintiff,  lived  at 
thereof.  But  although  it  was  known  Birmingham  ;  it  should  have  ap- 
to  some  persons  that  he  was  a  part-  peared  that  there  had  been  such  a 
ner,  yet  it  did  not  appear  that  this  dealing  at  that  place  by  Saunders, 
creditor  knew  it,  or  believed  it,  or  or  that  his  connection  with  the  oom- 
gave  credit  to  the  partner.      Mr.  pany  had  been  so  generally  known 
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have  never  seen  such  notice,  or  had  any  knowledge  or  infor- 
mation thereof,^  since  the  retiring  partner  has  done  all  which 
can  be  reasonably  required  to  give  public  notice  of  his  with- 
drawal.2 

§  161.    What  18  Sufficient  Notice  of  Retirement,   What  will 
amount  to  due  and  sufficient  notice  of  the  retirement  of  a 

there,  that  a  knowledge  of   it  by  of  the  old  firm ;  for  in  snch  case  he 
^                         Carter  must  have  been  presumed,  would  be  bound  by  such  indorse- 
There  having  been  no  evidence  for  ment.     Coll.  on  P.  B.  3,  c.  3,  §  3, 
the  jury  on  these  pointa,  I  think  the  pp.  372-375,  2d  ed.     See  also  Abel 
A                    noiisuit  was  right.'*     (It  seems  that  v.   Sutton,  3  Esp.  108;  Kilgour  o, 
r                        public  notice  of  dissolution   is  re-  Finlyson,  1  H.  Bl.  155;  Heath  v. 

quired  to  protect  a  retiring  partner  Sansom,  4  B.  &  Ad.  172 ;  [Burton 
from  the  future  claims  of  persons  who  ».  Issitt,  5  B.  &  Aid.  267;  Brown 
have  had  no  previous  dealing  with  the  v.  Leonard ,  2  Chitty ,.  120 ;  Smith  ». 
partnership,  but  who  have  knowledge  Winter,  4  M.  &  W.  454;  Yale  ». 
of  the  persons  who  composed  the  Eames,  1  Met.  486;  Waite  v.  Foa- 
firm,  though  the  notice  need  not  be  ter,  33  Me.  424  ;  Richardson  9. 
by  publication  in  the  newspapers,  but  Moies,  31  Mo.  430.  See  post ,  §  322. 
by  any  means  of  fairly  publishing  The  rules  of  notice,  proper  to  ordi- 
the  fact  of  dissolution  as  widely  as  nary  trading  partnerships,  are  not 
possible.  Pratt  v.  Page,  32  Vt.  13;  applicable  always  to  companies  es- 
City  Bank  of  Brooklyn  v.  Mc-  tablished  under  statutes.  For  in- 
Chesney,  20  N.  Y.  240;  Wood  v.  stance;  A.,  B.,  C,  and  D.,  who  car- 
Erie  Railway  Co. ,  9  Hun,  648  ;  ried  on  business  under  the  firm  of 
Southwick  v.  McGovern,  28  Iowa,  G.  P.  &  Co.,  in  1840,  opened  an  ac- 
533.  See  Holdane  v,  Butterworth,  count  with  a  banking  company,  es- 
6  Bosw.  1 ;  Polk  v,  Oliver,  56  Miss,  tablished  under  the  7  Geo.  IV.  c.  46, 
566;  Deering  v.  Flanders,  49  N.  H.  and  1  &  2  Vict.  c.  96.  In  1842  A. 
225;  Southern  v.  Grim,  67  lU.  106.  retired  from  the  fi.rm;  but  this  fact 
See  posts  §§  334-336.  {  was  not  advertised  in  the  London 
^  Coll.  on  P.  B.  3,  c.  3,  §  3,  pp.  Gazette;  nor  was  any  change  made 
369-372,  2d  ed. ;  Parkin  t*.  Car-  in  the  pass-book.  It  was  held  that 
ruthers,  3  Esp.  248  ;  Gow  on  P.  the  mere  fact  of  D.,  one  of  the  firm 
c.  5,  §  2,  pp.  248,  249,  3d  ed. ;  New-  of  G.  P.  &  Co.,  being  also  a  director 
some  V.  Coles,  2  Camp.  617;  God-  of  the  banking  company  (but  hav- 
freyc;.Tumbull4  Esp.  371;  Wright  v.  ,  ing,  as  such,  no  share  in  the  man- 
Pulham,  2  Chitty,  121 ;  s.  c.  sub  nom,  agement  of  or  interference  in  the 
Wrightsoni;.  PuUan,  1  Stark.  375.  banking  accounts),  did  not  amount 
*  Ibid.  —  We  are  of  course  to  un-  to  notice  —  actual  or  constructive^ 
derstand  this  doctrine  with  the  quali-  to  the  bank,  of  the  dissolution,  so  as 
fication  that  nothing  is  otherwise  to  discharge  A.  in  respect  of  a  debt 
done  by  the  retiring  partner  to  con-  subsequently  accruing;  a  banking 
tinue  his  liability;  such,  for  exam-  company,  so  established,  differing 
pie,  as  by  authorizing  the  negotia-  in  this  respect  from  an  ordinary  trad- 
ble  securities  of  the  old  firm  to  be  ing  partnership.  Powles  v.  Page,  3 
iasued  and  negotiated  in  the  name  C.  B.  16]. 
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partner  is  a  question  of  fact,  often  of  no  small  nicety  and 
diflBculty ;  for  notice  needs  not  be  express ;  but  it  may  be 
constructive,  and  be  implied  from  circumstances.*  A  notice 
in  one  of  the  public  and  regular  newspapers  of  the  city  or 
county  where  the  partnership  business  was  carried  on,  is  the 
usual  mode  of  giving  the  information,  and  may,  in  ordinary 
cases,  be  quite  sufficient.  But  even  the  sufficiency  of  that 
notice  might  be  questioned  in  many  cases,  unless  it  is  shown 
that  the  party  entitled  to  notice  is  in  the  habit  of  reading  the 
paper.2  Public  notice  given  in  some  such  reasonable  way 
will  not  be  deemed  actual  and  express  notice  ;  but  it  will  be 
good  presumptive  evidence,  and  sufficient  for  a  jury  to  con- 
clude all  persons  who  have  not  had  any  previous  dealings 
with  the  firm.  As  to  persons  who  have  been  previously  in 
the  habit  of  dealing  with  the  firm,  it  is  requisite  that  actual 
notice  should  be  brought  home  to  the  creditor,  or,  at  least, 
that  the  credit  should  be  given  under  circumstances  from 
which  actual  notice  may  be  inferred.^  If  the  facts  are  all 
found  or  ascertained,  the  reasonableness  of  notice  may  be  a 
question  of  law  for  the  court.  But  generally  it  will  be  a 
mixed  question  of  law  and  fact,  to  be  submitted  to  a  jury 
under  the  direction  of  the  court,  whether  notice  in  the  par- 
ticular case,  under  all  the  circumstances,  has  been  sufficient 
to  justify  the  inference  of  actual  or  constructive  knowledge  of 
the  fact  of  the  dissolution.     The  weight  of  authority  seems 

i[Amidown  w.  Osgood,  24  Vt.  278;  .324;  Peering  v.  Flanders,  49  N.  H. 

Wait  V.  Brewster,  31  Vt.  516;  Am-  225;    Newcomet   v.    Brotzman,    69 

erican  Linen  Thread  Co.  i».  Worten-  Penn.  St.  185;  Haynes  v.  Carter,  12 

dyke,  24  N.  Y.  550;  Williamson  v.  Heisk.  7;   Davis  r.  Willis,  47  Tex. 

Fox,  38  Penn.   St.   214;  Clapp  t;.  154;     Dickinson  v,    Dickinson,   25 

Upson,  12  Wis.  492];  jLind.  on  P.  Gratt.  321;  Bank  of  the  Common- 

4th  ed.  414 ;  Stewart  v.  Sonneborn,  wealth  v,  Mudgett,  44  N.  Y.  514;  8.  a 

49  Ala.  178;  s.  c.  51  Ala.  126  [.  45  Barb.  663;   Howell  v.  Adams,  68 

»  [Pope  V.  Risley,  23  Mo.  185.]  N.  Y.  314 ;   Austin  v.  Holland,  69 

«  [See  Page  v.  Brant,  18  111.  37;  N.  Y.  571 ;  Holtgreve  u.  Wintker,  85 

Little  V,  Clarke,  36  Penn.  St.  114;  111.470.    See  Kenney  v,  Altvater,  77 

Reilly  v.   Smith,  16  La.  Ann.  31;  Penn.  St.  34 ;  Laird  r.  Ivens,  45  Tex. 

ScheifFelini;.  Stevens,  1  Winst Law,  621;   Hier  v.  Odell,  18  Hun,  314. 

106;  Kirkman  v,  Snodgrass,  3  Head,  Signing  a  note  with  the  finn  name 

370] ;  I  Roberts  v.  Spencer,  123  Mass.  **  in  liquidation  "  is  notice  of  the  dis- 

397  ;   Denman   v.   Dosson,   19  La.  solution  to  the  taker  of  the  note. 

Ann.  9 ;  ZoUar  v.  Janvriu,  47  N.  H.  Haddock  v.  Crocheron,  32  Tex.  276  [. 
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now  to  be  that  notice  in  one  of  the  usual  advertising  gazettes 
of  the  place  where  the  business  was  carried  on,  when  pub- 
lished in  a  fair  and  usual  manner,  is  of  itself  notice  ^  of  the 
fact  to  all  persons,  who  have  not  been  previous  dealers  with 
the  partnership.^ 

§  162.  Notice  of  IHssoliUion  other  than  by  Retirement.  The 
same  principles  apply  to  notice  in  the  case  of  a  dissolution  of 
the  partnership  by  the  acts  of  the  parties,  as  ordinarily  apply 
to  the  case  of  a  retiring  partner.^  Until  due  notice  is  given 
of  the  dissolution,  each  partner  will  remain  liable  for  the  acts 
and  contracts  of  the  others  in  relation  to  the  partnership,  so 
far  as  they  respect  persons  who  have  previously  dealt  with  the 
firm,  or  have  known  the  names  of  the  partners,  or  have  given 
credit  thereto  ;  although  not  to  mere  strangers,  who  do  not 
fall  under  the  like  predicament.*  But  very  different  consider- 
ations apply  in  the  case  of  a  dissolution  of  the  partnership  by 
mere  operation  of  law,  as  by  the  death  of  a  partner ;  for  in 
such  a  case  his  estate  is  not  bound  or  liable  for  any  subse- 

1  [But  see  Boyd  v.  McCann,  10  P.  c.  5,  §  2,  pp.  248-251,  3d  ed.; 

Md.  118.]  Coll.  on  P.  B.  3,  c.  3,  §  3,  pp.  368- 

«  3  Kent,  67,  68.  —I  have  fol-  375, 2d.  ed.;  Id.  B.  1,  c.  2,  §  3,  p.  75; 
lowed  almost  the  very  words  of  Mr.  {Schorten  v.  Davis,  21  La.  Ann.  173; 
Chancellor  Kent,  in  his  excellent  Peeker  t;.  Hall,  14  Allen,  532 ;  Dick- 
Commentaries.  See  also,  on  the  inson  v.  Dickinson,  25  Gratt.  321 ; 
same  subject,  Coll.  on  P.  B.  3,  c.  3,  §  3,  Ransom  v.  Loyless,  49  Ga.  471  ; 
pp.  368-371, 2d  ed.;  Gow  on  P.  c.  5.  Taylor  v.  Hill,  36  Md.  494.  See 
§  2,  pp.  248-251,  3d  ed. ;  Wats,  on  Hodgen  ».  Kief,  63  111.  146;  Schlater 
P.  c.  7,  pp.  384, 385,  2d  ed. ;  2  Bell,  v.  Winpenny,  75  Penn.  St.  321 ; 
Comm.  B.  7,  pp.  640-643,  5th  ed. ;  Ackley  r.  Winkelmeyer,  56  Mo.  562; 
[City  Bank  of  Brooklyn  o,  McChes-  Easter  v.  Farmers'  National  Bank  of 
ney,  20  N.  Y.  240;  Holdane  v.  But-  Salem,  57  111.  215;  post,  §  334(.  [A 
terworth,  5  Bosw.  1]  :  {South wick  partnership  note  is  taken  out  of  the 
V.  McGovem,  28  Iowa,  533;  Love-  operation  of  the  Statute  of  Limi- 
joy  V,  Spafford,  93  U.  S.  430,  Polk  tations  by  a  part-payment  thereof, 
V.  Oliver,  56  Miss.  566 1.  made  by  one    partner  within   six 

*  [In  Troughton  v.  Hunter,  18  years,  although  the  firm  had  then 
Beav.  470,  a  partnership  was  dis-  been  dissolved  by  the  voluntary  act 
solved  by  decree.  The  Gazette  of  the  partners,  if  the  holder  of  the 
would  not  insert  an  advertisement  note  haid  previous  dealings  with  the 
of  the  dissolution  unless  signed  by  firm,  and  was  not  notified,  and  had 
both  partners.  One  partner  refused  no  knowledge  of  the  dissolution, 
to  sign.  He  was  ordered  by  the  Sage  v.  Ensign,  2  Allen,  245 ;  Tap- 
oourt  to  do  so.]  pan  v.  Kimball,  10  Post.  136.] 

*  Ante,  §§  128, 129, 160;  Gow  on 
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quent  debts  or  contracts,  entered  into  by  the  survivors  of  the 
firm.^  This  subject,  however,  will  more  properly  come  under 
review,  when  the  effects  of  a  dissolution  by  death  come  under 
consideration,  and  may  therefore  be  here  dismissed  with  this 
brief  notice. 

§  163.  Fraudvlent  Retirement,  There  is  another  case,  in 
which  a  retiring  partner  may,  notwithstanding  notice  of  his 
withdrawal,  be  responsible,  not  only  for  the  past  debts  of  the 
old  finn,  but  for  the  new  debts  contracted  by  the  new  firm; 
and  that  is,  in  a  case  of  positive  or  constructive  fraud.  This 
may  take  place  when,  upon  the  actual  insolvency  of  the  firm, 
known  to  all  the  partners,  they  permit  the  retiring  partner  to 
withdraw  a  portion  of  the  partnership  funds  out  of  the  reach 
of  the  joint  creditors  of  the  new  firm,  for  the  purpose  of 
cheating  or  defrauding  the  latter ;  for  in  such  a  case  the  fraud 
vitiates  the  whole  transaction ;  and  the  retiring  partner  will 
be  held  liable  to  the  full  extent  of  all  the  funds  so  fraudulently 
withdrawn.*  But  the  mere  fact  that  a  retiring  partner  knows 

*  3  Kent,  63 ;  Gow  on  P.  c.  5,  §  2,  by  which  the  creditors  of  the  two 

p.  248,  note;  Id.  c.  5,  §  4,  p.  362,  3d  have    been    losers    exactly    to   the 

ed. ;  Vuliiamy  v.  Noble,  3  Mer.  593,  amount  of  what  he  has  received. 

614;  3  Chitty  on  Comm.  and  Manuf.  The  only  doubt  I  have  is  whether 

c.  4,  p.  250;  [post,  §§  336,  343].  I  should  better  attain  the  justice  of 

^  Anderson  o.  Maltby,  2  Ves.  Jr.  the  case  by  directing  an  account  of 
244;  s.  c.  4  Bro.  Ch.  423;  Coll.  on  all  transactions  between  Brough  and 
P.  B.  3,  c.  3,  §  3,  pp.  400-404,  2d  George  Maltby  from  the  commence- 
ed.  —  In  this  case  Lord  Loughbor-  ment  of  their  partnership,  for  it 
ough  said:  ^*  The  case  resolves  it-  can  go  no  further  back,  and  the  de- 
self  into  a  plain  question  whether  fendant,  with  an  inquiry  into  the 
in  1784,  upon  the  first  of  July,  the  state  of  accounts  at  that  period  be- 
defendant  was  bona  fide  a  creditor  tween  them,  to  see  whether  there 
of  the  other  two  then  about  to  enter  was  any  consideration  whatsoever 
into  a  new  partnership.  If  not,  if  upon  which  he  could  be  a  creditor ; 
all  this  transaction  is  to  be  void,  for  if  it  was  all  moonshine,  and 
under  the  color  in  which  it  presents  there  was  no  property,  upon  which 
itself  to  me,  it  is  an  imposition,  not  any  account  could  be  made  out,  it  is 
upon  them  only,  because  they  were  all  an  imposition  to  create  a  false 
consenting,  but  upon  the  creditors,  credit  to  themselves,  and  to  give 
who  must  deal  with  the  partnership  him  the  name  of  a  creditor,  when  in 
of  the  two  contrived  upon  a  certain  fact  he  was  none,  and  a  mere  device 
foresight  of  bankruptcy  at  no  very  to  draw  the  money  of  other  people 
remote  period,  though  the  exact  from  the  new  copai'tnership  into  hiB 
time  was  not  certain,  managed  be-  pocket.  Whether  this  should  be 
tween  persons  of  the  same  family,  done  in  the  Master's  office,  or  by 
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at  the  time  that  the  partnership  is  insolvent  will  not  of  itself 
.  involve  him  in  any  liabilities  for  the  new  firm,  or  vitiate  the 
dissolution,  if  it  was  without  any  intention  of  fraud,  and  en- 
tirely consistent  in  all  its  circumstances  with  good  faith.* 

§  164.  Joint-stock  Companies.  In  joint-stock  and  other 
large  companies,  which  are  not  incorporated,  but  are  a  simple, 
although  an  extensive  partnership,  their  liabilities  to  third 
persons  are  generally  governed  by  the  same  rules  and  prin- 
ciples which  regulate  common  commercial  partnerships.^  In 
such  companies  the  fundamental  articles  generally  divide  the 
stock  into  shares,  and  make  them  transferable  by  assignment 
or  delivery ;  and  the  whole  business  is  conducted  by  a  select 
board  of  trustees  or  directors.  Without  undertaking  to  assert 
in  what  cases  such  companies  may  or  may  not  be  deemed 
illegal,  and  the  members  liable  to  be  treated  as  univei^ally 

discussion  of  an  issue  at  law,  is  a  400-402,  2d  ed. ;  Parker  v.  Rams- 
point  upon  which  I  doubt.  Con-  bottom,  3  B.  &  C.  257;  Ex  parte 
sider  which  will  best  attain  justice.  Peake,  1  Madd.  346 ;  Gow  on  P.  c. 
As  to  the  last,  it  depends  so  much  5,  §  2,  pp.  237,  238,  3d  ed. 
upon  writing  and  accounts  that  it  ^3  Chitty  on  Comm.  and  Manuf. 
will  hardly  come  within  the  period  c.  4,  p.  226;  Coll.  on  P.  B.  5,  c.  1, 
in  which  a  trial  at  law  can  be  had  §  1,  pp.  721-734,  2d  ed.;  2  Bell, 
with  advantage.  I  do  not  think  it  Comm.  B.  7,  c.  2,  §  2,  pp.  627-630. 
a  case  in  which,  if  a  trial  can  be  [But  see  Powles  v.  Page,  3  C.  B.  16. 
had,  I  should  be  unwilling  to  have  In  Irvine  v.  Forbes,  11  Barb.  587,  it 
the  assistance  of  a  jury  to  decide  it.  was  held  that  the  members  of  a 
But  I  would  not  let  it  go  to  an  ac-  telegraph  company,  formed  as  a  pri- 
tion,  but  certainly  would  direct  an  vate  association,  were  not  partners, 
issue;  for  I  must  take  care  to  have  but  tenants  in  common,  and  that 
the  true  question  tried  exactly  upon  the  majority  had  no  power  to  bind 
the  merits  in  equity,  which  affect  the  the  minority,  except  by  agreement, 
real  justice  of  the  case,  and  not  See  Parsons  on  P.  c.  18];  JLind. 
upon  the  points  not  relating  to  that  on  P.  4th  ed.  4.  For  some  of  the 
which  would  be  made  in  an  action,  late  cases  see  Pettis  v.  Atkins,  60 
I  agree  with  the  defendant,  that,  if  HI.  454;  Frost  v.  Walker,  60  Me. 
any  of  these  payments  cannot  be  re-  468;  Taft  v.  Ward,  106  Mass.  518; 
covered  at  law,  there  would  be  no  s.  c.  Ill  Mass.  618;  Bodwell  v.  East- 
equity  for  it.  There  can  be  no  dif-  man,  106  Mass.  525;  Gott  v.  Dins- 
ference  between  a  court  of  law  and  more.  111  Mass.  45;  Abbott  v. 
of  equity  as  to  this.  The  true  ques-  Omaha  Smelting  Co.,  4  Neb.  416; 
tion  for  an  issue  would  be,  whether  First  National  Bank  of  Green  Bay 
the  partnership  was  indebted  to  the  v.  Goff,  31  Wis.  77;  Fuller  v.  Rowe, 
retiring  partner  on  account  of  his  57  N.  Y.  23.  See  also  Juliand  ». 
share  in  the  partnership."  Watson,  43  N.  Y.  571  {. 
^  Coll.  on  P.  B.  3,  c.  3,  §  8,  pp. 
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responsible,  upon  the  ground  of  usurping  and  attempting  to 
exercise  the  proper  functions  of  a  corporation,  which  the 
legislature  or  government  is  alone  competent  to  establi:<h,^  it 
may  well  deserve  inquiry  how  far  any  stipulation  in  those 
articles,  and  which  limit  the  responsibility  of  the  members  to 
the  mere  joint  funds,  or  to  a  qualified  extent,  will  be  binding 
upon  their  creditors,  who  have  notice  of  sucli  a  stipulation, 
and  contract  their  debts  with  reference  thereto.  This  ques- 
tion, many  years  ago,  was  presented  to  the  Supreme  Court  of 
the  United  States ;  but  the  cause  went  off  without  any  de- 
cision upon  the  point.  It  seems  to  have  been  thought  that 
such  a  stipulation  can  in  no  wise  operate  as  a  limitation  of 
the  general  liability  of  all  the  partners  for  all  their  debts, 
even  though  the  creditors  have  full  notice  thereof.^  It  may, 
however,  be  still  deemed  an  open  question  whether  creditors 
with  such  notice  can  proceed  against  the  members  upon  their 
general  responsibility  as  partnei-s,  where  they  have  expressly 
contracted  only  to  look  to  the  social  funds  ;  and  whether,  if 
they  have  notice  of  the  qualifying  stipulation,  and  contract 

1  Coll.  on  P.  B.  5,  c.  2,  §  1,  pp.  go  to  fix  them  with  notice.    For  any 

730-731,  2d  ed. ;  Joseph  v,  Pebrer,  other  purpose,  for  the  purpose  of  re- 

3  B.  &  C.  639;  Blundell  v.  Winsor,  stricting  the  liability  of  the  share- 

8  Sim.  601;  Walburn  r.  Ingilby,  1  holders,  it  would  plainly  be  of  no 

Myl.  &  K.  61,  76;  {Lind.  on  P.  4th  avail;  and  whosoever  became  a  sub- 

ed.  191 1 .  scriber  upon  the  faith  of  the  restrict- 

^  See  Blundell  v,  Winsor,  8  Sim.  ing  clause,  or  of  the  limited  responsi- 
601;  Walburn  v,  Ingilby,  1  Myl.  &  bility  which  that  holds  out,  would 
K.  61,  76.  —  In  this  last  case  Lord  have  himself  to  blame  and  be  the  vie- 
Brougham  said:  •«  The  clause  inti-  tim  of  his  ignorance  of  the  known 
mating  that  each  subscriber  is  only  law  of  the  land."  This  language 
to  be  liable  to  the  extent  of  his  does  not  seem  necessarily  addressed 
share  is  not  enough  to  make  the  to  a  case  where  the  creditor  contracts 
association  illegal.  Such  a  regula-  with  a  knowledge  of  the  restrictive 
tion  is  wholly  nugatory,  indeed,  as  clause;  but  may  be  satisfied  by  refer- 
between  the  company  and  strangers,  ring  it  to  cases  where  no  such  kiiowl- 
and  can  serve  no  purpose  whatever,  edge  exists.  The  Vice-Chancellor's 
unless  to  give  notice.  In  that  light  decision  in  8  Sim.  601 ,  is  susceptible 
it  is  not  to  be  viewed  as  criminal,  or  of  a  like  interpretation.  [See  Green- 
as  a  means  of  deception;  for  the  wood*s  Case,  3  De  G.  M.  &  6.  459, 
publicity  of  it  may  tend  to  inform  23  Eng.  L.  &  Eq.  422;  Hallett  v, 
such  as  deal  with  the  company,  and  Dawdall,  18  Q.  B.  2,  9  Eng.  L.  & 
a  proof  of  that  publicity  in  the  neigh-  Eq.  847;  Peel  r.  Thomas,  15  *C.  B. 
borhood  of  parties  so  dealing  might  714;  29  Eng.  L.  &  Eq.  276.] 
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with  reference  to  it,  it  may  not  be  easy  to  assign  a  reason, 
why  it  does  not  amount  to  an  implied  agreement  to  be  bound 
by  it,  as  much  as  if  it  were  expressly  agreed  to.  There  is  cer- 
tainly nothing  illegal  in  a  creditor's  agi*eeing  to  such  a  limited 
responsibility,  as  a  qualification  or  condition  of  his  contract ; 
and  in  many  other  analogous  cases  contracts  of  this  sort  are 
deemed  perfectly  proper,  and  unexceptionable ;  as  for  example, 
where  a  commission  merchant  agrees  to  look  exclusively  to 
the  goods  for  the  reimbursement  of  his  advances ;  or  a  mort- 
gagee agrees  to  look  exclusively  to  the  mortgaged  property 
for  his  debt.  But  a  qualified  agreement  of  this  nature  must 
be  proved,  and  is  never  presumed  without  some  reasonable 
proof  thereof. 

§  165.  Scottishj  Roman^  and  French  Law.  The  law  of  Scot- 
land has  recognized  a  distinction,  grounded  on  these  considera- 
tions, between  the  nature,  character,  and  effect  of  such  joint 
associations,  and  those  of  mere  private  partnerships,  confining 
the  responsibility  of  shareholders  in  such  companies  to  the  ex- 
tent of  three  shares.  This  great  question  was  tried  about  the 
middle  of  the  last  century,  in  the  case  of  the  Arran  Fishing 
Company.  The  doctrine  established  in  that  case  was  this :  That 
there  is  a  clear  distinction  between  the  caseof  a  joint-stock  com- 
pany, and  that  of  a  company  trading  without  relation  to  a  stock. 
That  in  the  former  case  the  managers  are  liable  for  the  debt 
which  they  contract,  while  each  partner  is  bound  to  make 
good  his  subscription.  That  there  is  no  ground  of  further 
responsibility  against  the  shareholders,  neither  on  their  con- 
tract, nor  on  any  ground  of  mandate,  beyond  their  share ;  the 
very  meaning  of  confining  the  trade  to  a  joint  stock,  being 
that  each  shall  be  liable  for  what  he  subscribes,  and  no  fur- 
ther. That  in  ordinary  partnerships  there  is  a  universal 
mandate  and  a  joint  prcepositura^  by  which  each  partner  is 
institor  of  the  whole  trade  to  an  unlimited  extent,  each  being 
liable  in  solido  for  the  company  debts.^  In  this  respect  the 
Scottish  law  seems  to  have  followed  the  general  doctrine  of 
the  Roman  law,  that  in  all  partnerships  each  of  the  partners 
should  be  liable,  not  in  solido,  but  only  for  his  own  share.^ 

^  2  Bell,  Comm.  B.  7,  pp.  627,        '  D.  45,  2, 11,  §§  1,  2. 
628,  5th  ed. 
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And  this  also  is  the  general  rule  of  the  French  law  in  all  cases 
except  of  partnerships  for  commercial  purposes,  where,  upon 
grounds  of  public  policy,  each  of  the  partners  is  held  liable 
in  %olido} 

§  166.  Liability  of  Firm  for  Torts,  We  have  thus  far  con- 
sidered the  liabilities  and  exemptions  of  partners  in  cases 
arising  under  contracts;  and  the  inquiry  next  presented  is 
when,  and  under  what  circumstances,  partners  are  liable  for 
torts  done  in  the  course  of  the  partnership  concerns,  or  by 
any  one  of  the  partners  under  color  thereof.  As  to  torts  not 
committed  in  the  course  of  the  partnership  business,  it  is  very 
clear  that  the  partnership  is  not  liable  therefor  in  its  social 
character,  unless,  indeed,  they  are  assented  to  or  adopted  as 
the  act  of  the  partnership.^  But  torts  may  arise  in  the  course 
of  the  business  of  the  partnership,  for  which  all  the  partners 
will  be  liable,  although  the  act  may  not  in  fact  have  been  as- 
sented to  by  all  the  partners.^  Thus,  for  example,  if  one  of 
the  partnei's  should  commit  a  fraud  in  the  course  of  the  part- 
nership business,  all  the  partners  will  be  liable  therefor,-  al- 
though they  have  not  all  concurred  in  the  act.^    So,  if  one  of 

1  Poth.  de  Soc.  n.  96, 103,  104.  95.  In  Shoemaker  Piano  Mannf.  Co. 

«  [Taylor  r.  Jones,  42  N.  H.  25;  ».  Bernard,  2  Lea  (Teun.),  358,  it 

Cutter  V,   Fanning,   2  Iowa,   580.  washeld  that  where  A.,  who  had  cer- 

See  Stevens  t;.  Faucet,  24  111.  483];  tain  pianos  for  sale  as  agent  of  the 

j  Grand  r.  Van  Vieck,  69  111.  478;  makers, formed  a  partnership  with  B. 

Durant  u.  Rogers,  71  111.  121 ;  s.  c.  and  put  them  in  as  part  of  the  stock 

87  111.  508;  Graham  v,  Meyer,  4  of  the  new  firm,  without  notice  to  B. 

Blatchf.  1291.  that  they  did  not  belong  to  him,  the 

•  Coll.  on  P.  B.  3,  c.  1,  §  6,  pp.  firm  was  liable  for  the  same  to  the 

305-307,  2d  ed.;  Gow  on  P.  c.  4,  makers.      The  negligent  act  of  a 

§  1,  pp.  160,  161,  3d  ed. ;  [Ex  parte  firm  having  a  common  partner  with 

Eyre,   3  Mont.   D.   &    De  G.   12;  another  firm  does  not  bind  the  lat- 

Stockton  V.  Frey,  4  Gill,  406];  jDur-  ter.     Cobb  u.  The  I.  C.  R.  R.  Co., 

ant  17.  Rogers,  87  111.  508;  Tenney  v,  38  Iowa,  601 1. 

Foote,  95  111.  99;  Guillouu.  Peterson,  *  Coll.  on  P.  B.  3,  c.  1,  §  5,  pp. 

89Penn.St.  163;  Witcher ».  Brewer,  296,  297;   Id.  B.  3,  c.  1,  §  6,  pp. 

49  Ala.  119;  Chambers  V.Clearwater,  305-307,  2d  ed.;  Gow  on  P.  c.  4, 

1  keyes,  310;  s.  c.  1  Abb.  Dec.  34L  §  1,  pp.  160,  161,  3d  ed.     See  Rapp 

In  the  following  cases  the  tortious  v.  Latham,  2  B.  &  Aid.  795;  Stone 

act  was  done  with  the  knowledge  of  v.  Marsh,  6  B.  &  C.  551;  Kilby  v. 

the  other  partners.   Bane  ».  Detrick,  Wilson,  Ry.  &  Moo.  178 ;  [ante,  §§  108, 

52  111.  19 ;  Loomis  ».  Barker,  69  lU.  131 ;  post,  §§  168,  368].  \ In  Stewart  o, 

860.  See  Emery  v.  Parrott,  107  Mass.  Levy,  36  Cal.  159,  a  distinction  was 
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a  firm  of  commission  merchants  should  sell  goods  consigned 
to  the  partnership,  fraudulently,  or  in  violation  of  instruc- 
tions, all  the  partners  would  be  liable  for  the  conversion  in 
an  action  of  trover.^  So,  if  one  of  a  firm  who  are  common 
carriers  should  unlawfully  convert  the  goods  intrusted  to  the 
firm  for  carriage,  or  should  negligently  lose  or  injure  them, 
all  the  partners  would  or  might  be  held  liable  in  tort  there- 
for,^ The  same  doctrine  would  apply  to  a  conversion  or  loss 
by  the  negligence  or  fraud  of  an  agent  of  the  firm.^  So,  if 
partners  own  a  ship,  and,  by  the  negligence  of  the  master, 
goods  shipped  on  board  on  freight  are  negligently  injured  or 
lost,  or  another  ship  is  by  such  negligence  injured  by  a  col- 
lision with  her,  the  partners  will  be  liable  for  the  loss.*  For 
in  all  such  cases  the  maxim  applies ;  Qui  facit  per  alium 
facit  per  «€,\and  the  roaster  in  such  a  case  acts  not  only 
personally,  but  as  the  agent  or  pr(Bpo9itu9  of  the  entire  firm.* 
The  doctrine  has  been  carried  further,  and  the  partnership 
has  been  held  liable  for  a  libel  which  was  published  and  sold 
by  one  partner  in  the  course  of  the  business  of  the  firm,  as, 
for  example,  by  a  printer  or  bookseller,  one  of  the  firm  in  that 
business.®  The  same  rule  might  apply  to  cases  of  written 
slander,  as  by  declaring  a  rival  merchant  a  bankrupt,  or  a 

taken  between  the  liability  of  all  the  Hurley,  14  Gray,  191 ;  McKnight  v, 
partners  in  an  action  brought  upon  Ratcliff,  44  Penn.  St.  156]. 
the  contract,  or  for  the  recovery  of  *  Gow  on  P.  c.  4,  §  1,  p.  160,  8d 
the  property,  fraudulently  obtained,  cd.;  Coll.  on  P.  B%  3,  c.  1,  §  6,  pp. 
and  their  liability  to  a  judgment  for  805-307,  2d  ed. ;  Mitchell  v.  Tar- 
fraud.  See  Klingensmith  v,  Kepler,  butt,  5  T.  R.  649 ;  Morley  t?.  Gais- 
41Ind.  341|.  foFd,   2    H.    Bl.   442;    Moreton  w. 

1  Coll.  on  P.  B.  3,  c.  1,  §  6,  pp.  Hardern,  4  B.  &  C.  223. 
305,  306,  2d  ed.;   Nicoll  r.  Glen-         «  Gow  on  P.  c.  4,  §  1,  p.  160,  3d 

nie,  1  M.  &  S.  588;  [ante,  §  108,  ed.;  Coll.  on  P.  B.  3,  c.  1,  §  6,  p. 

poxty  §  168,  note;  Castle  r.  BuUard,  305,  3d  ed. ;  Wats,  on  P.  c.  4,  p. 

23  How.  172.   See  Stevens  u.  Faucet,  235, 2d  ed. ;  [Lloyd  t;.  Bellis,  37  Eng. 

24  Dl.  483].  L.  &  Eq.  545]. 

a  Gow  on  P.  c.  4,  §  1,  pp.  160,  »  Wats,  on  P.  c.  4,  p.  241,  2d  ed.; 

161,  3d  ed.;  Coll.  on  P.  B.  3,  c.  1,  Rex  v,  Almon,  5  Burr.  2086;  Coll. 

§  1,  pp.  305,  306,  2d  ed. ;  Moreton  on  P.  B.  3,  c.  1,  §  6,  p.  306,  2d  ed.; 

17.  Hardern,  4  B.  &  C.  223.  Gow  on  P.  c.  4,  §  1,  p.  161,  3d  ed.; 

«  Coll.  on  P.  B.  3,  c.  1,  §  5,  pp.  Rex  ».  Pearce,  Peake,  75;  Rex  w. 

296,  297,  2d  ed.;  Id.  B.  3,  c.  1,  §  6,  Topham,  4    T.   R.    126;    Rex    o. 

pp.  305,  306;  Id.  B.  3,  c.  6,  §  5,  p.  Marsh,  2  B.  &  C.  717, 723;  Attorney 

505;   Id.  §  7,  p.  527;  [Linton  o.  General  t;.  Stannyforth,  Bunb.  97. 
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cheat,  if  written  in  the  name  and  as  the  act  of  the  firm.  So, 
if  breaches  of  the  revenue  laws  by  fraudulent  importations, 
or  smuggling,  or  entries  at  the  custom-house,  are  committed 
by  one  of  the  firm  in  the  course  of  the  business  thereof,  all 
the  firm  would  be  liable  penally,  as  well  as  civilly,  therefor.* 

§  167.  Torts  Several  as  well  as  Joint.  But  in  all  cases  of 
this  sort,  although  the  partners  are  jointly  liable  as  wrong- 
doers, it  by  no  means  follows  that  they  must  all  be  sued. 
On  the  contrary,  as  the  law  treats  all  torts  as  several,  as 
well  as  joint,  the  party  injured  may,  at  his  election,  either 
sue  all  the  partners,  or  any  one  or  more  of  them  for  the  tort ; 
and  it  will  constitute  no  objection  that  his  pai'tners  were  also 
concerned  in  it.^  This  is  a  rule  by  no  means  peculiar  to 
partnerships ;  but  it  extends  to  all  cases  of  joint  torts  and 
trespasses  at  the  common  law,  whether  positive  or  con- 
structive. 

§  168.  Release  of  One  Partner  for  Tort  binding  the  Firm 
releases  AIL  From  what  has  been  already  suggested,  it  is  ob- 
vious that  a  tort  committed  by  one  partner,  or  by  any  other 
agent  of  the  partnership,  will  not  bind  the  partnership,  unless 
it  be  either  authorized  or  adopted  by  the  firm,  or  be  within  the 
proper  scope  and  business  of  the  partnership.  And,  as  in  either 
way,  partners  may  thus  all  be  affected  by  the  tort  of  one  part- 
ner, so  also  a  discharge  or  release  of  one,  on  account  of  the 
tort,  will  amount  to  a  discharge  or  release  of  all  the  other 
partners.  This,  again,  is  the  result  of  a  general  rule  of  the 
common  law,  applicable  to  all  cases  of  joint  torts  and  tres- 
passes, and  has  been  recognized  from  the  earliest  tiroes.^ 

1  Coll.  on  P.  B.  3,  c.  1,  §  6,  pp.  Shaw,  56  Me.  291.     See  Ex  parte 

806-308,  2d  ed.;  Gow  on  P.  c.  4,  §  Adamson,  8  Ch.  D.  807;  Liquidators 

1,  p.  161,  3d  ed. ;  Attorney  General  of  the  Imperial  Mercantile  Credit 

V,  Barges,  Bunb.  223.  Association  v,  Coleman,  L.  R.  6  II. 

«  Coll.  on  P.  B.  3,  c.  1,  §  6,  pp.  L.  189;  Ex  parte  White,  L.  R.  6  Ch. 

306,  307,  2d  ed. ;  Id.  B.  3,  c.  6,  §  3,  397  [. 

p.  505;  Id.  p.  527;  Gow  on  P.  c.  4,         »  Co.  Litt.  232  a;  Bac.  Abr.  Re- 

§  1,  pp.  160,  101,  3d  ed. ;  Edmonson  lease (fi)\  Com.  Dig.  Release,  B.  4; 

V.  Davis,  4  Esp.  14;  Attorney  Gen-  Id.  Pleader,  3  M.  12;  Kiffin  v,  Wil- 

eral  v,  Bnrges,  Bunb.  223;  Wats,  on  lis,  4  Mod.  379.     [A  release  to  one 

P.  c.  4,  p.  235,  2d  ed. ;  [White  v.  partner  is  a  release  to  all,  whether 

Smith,  12  Rich.  Law,  595];  {Wood  the  claim  released  arise  ex  contractu 

V.  Lusoomb,  23  Wis.  287 ;  Howe  v.  or  ex  delicto.    Cocks  v,  Nash,  9  Bing. 
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§  168  a.  Acts  of  a  Partner  which  his  Copartners  mil  be 
held  to  have  Notice  of.  In  respect  to  what  acts  of  one  partner 
the  others  will  and  ought  to  be  held  to  have  notice  of,  so  as 
to  bind  them  all  by  implied  consent  or  acquiescence,  it  may 
be  laid  down  as  a  general  rule  for  the  protection  of  those 
who  deal  with  partners,  that  all  of  the  partners  have  such 
knowledge  and  notice  of  the  acts  of  any  of  their  partners 
relative  to  their  business,  as  in  discharge  of  their  plain  duty 
they  might  or  ought  to  have  obtained.^ 

841;  Cheetham  v.  Ward,  1  B.  &  P.  ing  various  securities  with  hisbank- 
630.  Secus  with  a  covenant  not  to  ers  for  safe  custody,  and  afterwards 
sue.  Couch  V.  Mills,  21  Wend.  424;  granted  a  loan  of  a  portion  of  such 
{Lind.  on  P.  4th  ed.  433;  Kendrick  securities  to  one  of  the  other  partners 
r.  O^NeiJ,  48  Ga.  681}.  If  it  clearly  in  the  banking-house,  for  his  own 
appears  from  the  teims  of  the  re-  private  purposes,  upon  his  depositing 
lease  that  it  is  intended  to  enure  in  the  box  certain  railway  shares,  to  - 
only  to  the  benefit  of  the  releasee,  it  secure  the  replacing  of  the  securities, 
will  not  discharge  the  other  partners.  This  partner  afterwards,  for  his  own 
Solly  V.  Forbes,  2  Brod.  &  B.  38;  purposes,  and  without  the  knowledge 
Price  V.  Barker,  4  £.  &  B.  760;  of  the  customer,  subtracted  the  rail- 
Hartley  V.  Man  ton,  5  Q.  B.  247;  way  shares,  and  substituted  others  of 
Roberts  v.  Strang,  38  Ala.  566 ;  \Ex  a  less  value.  It  was  held  that,  as  the 
parte  Good,  5  Ch.  D.  46;  Greenwald  pi*oceeds  of  the  railway  shares  were 
v.  Raster,  86  Penn.  St.  45.  As  to  a  not  applied  to  the  use  of  the  partner- 
composition  in  bankruptcy  in  re-  ship,  the  banking  firm  were  not 
spect  to  a  i^int  debt  not  barring  an  answerable  for  this  tortious  act  of 
action  against  one  of  the  debtors  who  their  partner  for  his  own  benefit, 
is  separately  liable,  see  Lind.  on  P.  nor  for  any  loss  occasioned  by  this 
435;  Simpson  v.  Henning,  L.  R.  subtraction  of  the  shared,  on  the 
10  Q.  B.  406;  Megrath  o.  Gray,  ground  of  negligence.  Ex  parte 
L.  R.  0  C.  P.  216 1 .  See  also  Wiggin  Eyre,  3  Mont.  D.  &  De  G.  12.  See 
r.  Tudor,  23  Pick.  434,  444;  Mc-  another  instance  in  Coomer  p.  Brom- 
Allester  v.  Sprague,  34  Me.  296.  lejr,  5  De  G.  &  Sm.  532,  12  Eng.  L. 
The  distinction  between  the  lia-  &  Eq.  307,  where  Blair  t;.  Bromley, 
bility  of  the  firm,  and  of  an  indi-  2  Ph.  354,  is  commented  upon,  and 
vidual  partner  for  a  tortious  act,  distinguished.  See  Bishop  t>.  Coun- 
committed  by  one  partner  on  prop-  tess  of  Jersey,  2  Di*ew.  143;  ante,% 
erty  in  the  custody  of  the  firm,  is  108,  note.] 
illustrated  by  the  following  decision.  ^  Sadler  v.  Lee,  6  Bear.  324. 
A  customer  deposited  a  box  contain- 
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CHAPTER  IX. 

BIGHTS,  DUTIES,  AND  OBLIGATIONS  OF  PABTNEBS  BETWEEN 

THEMSELVES. 

§  169.  Partners  bound  to  exercise  Good  Faiths  ^c.  We 
come,  in  the  next  place,  to  the  consideration  of  the  rights, 
duties,  and  obligations  of  partners  between  themselves.  And 
here  it  may  be  stated  that,  as  the  contract  itself  has  its  solid 
foundation  in  the  mutual  respect,  confidence,  and  belief  in 
the  entire  integrity  of  each  partner,  and  his  sincere  devotion 
to  the  business  and  true  interests  of  the  partnership,  good 
faith,  reasonable  skill  and  diligence,  and  the  exercise  of  sound 
judgment  and  discretion,  are  naturally,  if  not  necessarily,  im- 
plied from  the  very  nature  and  character  of  the  relation  of 
partnership.  In  this  respect  the  same  doctrine  applies  which 
ordinarily  applies  to  the  cases  of  mandataries  or  agents  for 
hire,^  and  to  other  cases  of  bailment  for  the  mutual  benefit 
of  both  parties.  Hence,  if  the  partnership  suffers  any  loss 
from  the  gross  negligence,  unskilfulness,  fraud,  or  wanton 
misconduct  of  any  partner  in  the  course  of  the  partnership 
business,  he  will  ordinarily  Be  responsible  over  to  the  other 
partners  for  all  the  losses  and  injuries  and  damages  sustained 
thereby,  whether  directly  or  through  their  own  liability  to 
third  persons.'     Of  course  all  losses,  injuries,  and  damages 

1  Story  on  Ag.  §§  182-189;  Story  peal,  69  Penn.   St.   80;   Raiguel's 

on  Bailm.  §§  421,  455.  Appeal,  80  Peon.  St.  234,  where  it 

'  Ibid.    }  See  posi^  §  173 ;  Thomas  was  held  that  if  the  assets  of  the 

V.  Atherton,  10  Ch.  D.  185;  Brown  v.  firm  of  A.,  B.,  &  C.  are  applied  to 

Schackelford,  53  Mo.  122;  Looney  v.  pay  the  debts  of  a  former  firm  of  A. 

Gillenwaters,  11  Ileisk.  133;  Morri-  &  B.  without  C.'s  consent,  A.  &  B. 

son  V.  Smith,  81  111.  221;  Faulds  v,  are  liable  in  solido  to  A.,  B.,  &  C, 

Yates,  57  111.  416;  Jenkins  r.  Peck-  and  A.  &  B.,  in  equity,  are  liable  to 

inpaugh,  40  Ind.  133 ;  Marsh's  Ap-  C.  for  his   share  of   such   debts. 
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sustained  by  the  partnership  from  the  positive  breach  of  the 
stipulations  contained  in  the  articles  of  partnership,  on  the 
part  of  any  partner,  are  to  be  borne  exclusively  by  that  part- 
ner, and  he  must  respond  over  to  them  therefor.* 

§  170.  Roman  Law.  This  is  the  dictate  of  common  sense 
and  justice,  and  it  has  been  expressly  affirmed  by  the  Roman 
law.  In  relation  to  third  persons,  that  law  declares  that  part- 
ners are  liable,  not  only  for  fraud,  but  for  negligence  as  well 
as  fraud.  Thus  in  one  place,  after  enumerating  other  con- 
tracts, it  is  said :  "  Sed  ubi  utriusque  utilitas  vertitur,  ut  in 
empto,  ut  in  locato,  ut  in  dote,  ut  in  pignore,  ut  in  societate, 
et  dolus,  et  culpa  praestatur."  ^  As  between  the  partners 
themselves,  the  like  redress  was  also  given.  "  Si  quid  dolo 
nostro  socius  damni  ceperit,  a  nobis  repetat.'  Venit  autem 
in  hoc  judicium  pro  socio  bona  fides."  *  And  again  :  "  Utrum 
ei'go  tantum  dolum,  an  etiam  culpam  praastare  socium  opor- 
teat,  queeritur  ?  Celsus  ita  scripsit.  Socios  inter  se  dolum 
et  culpam  praestare  oportet.  Si  in  coeunda  societate  (inquit) 
artem  operamve  pollicitus  est  alter,  &c.,  nimirum  ibi  etiam 
culpa  prsestanda  est.  Quod  si  rei  communi  socius  nocuit, 
magis  admittit,  culpam  quoque  venire."*  Again:  "Socius 
socio  etiam  culpse  nomine  tenetur,  id  est,  desidise  atque  neg- 
ligentisB."  ^  Again :  "  Si  qui  societatem  ad  emendum  coierint, 
deinde  res  alterius  dolo  vel  culpa  non  empta  sit,  pro  socio 

Where  a  partner  fraudulently  uses  Underwood,  41  Penn.   St.   505,  a 

the  partnership  money  to  purchase  partner  deposited  partnership  money 

in  his  own  name  real  estate  and  in  a  bank  in  his  own  name.    The 

policies  of  life  insurance,  and  the  bank  failed.    The  partner  was  held 

real  estate  is   afterwards  conveyed  liable  to  his  copartners.] 

to  his  wife  and  the  policies  mad6  ^  {See/>o«f,  §  218.| 

payable  to  her,  she  will  be  charged  ^  D.  13,  6,  5,  2 ;  Poth.  Pand.  13, 

as  trustee  for  the  firm,  and  will  be  6,  n.  12;  Story  on  Ag.  §§  182,  183; 

permitted  to  derive  no  benefit  from  Poth.  Pand.  17,  2,  n.  27. 

them.      Shaler   ».    Trowbridge,    1  «  D.  17,  2,  59,  1;  Id.  17,  2,  52, 

Stewart  (N.  J.),  595.    In  Carlin  v,  1 ;  Poth.  Pand.  17, 2,  n.  86;  Domat, 

Donegan,  15  Kan.  495,  it  was  held  1,  8,  4,  art.  8,  4,  7,  8. 

that  **the  degree  of  care  and  diligence  ^  [D.  17,  2,  52, 1.] 

that  partners  are  generally  held  to  *  D.  17,  2,  52,2;  Poth.  Pand.  17, 

between  themselves  is  such  care  and  2,  n.  86. 

diligence  as  men  generally  of  com*  *  D.  17,  2,  72;  Poth.  Pand.  17, 

mon  or  average  care  and  prudence  2,  n.  86. 

would  exercise."!     [In  Lefever  o. 
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esse  actionem  constat."  ^  But  it  is  added :  *'  Damna,  quae 
imprudentibus  accidunt,  hoc  est,  damna  fatalia,  socii  non 
cogentur  prsestare."  ^  And  the  general  principle  which  runs 
through  the  whole  matter  is  summed  up  in  the  following 
expressive  words :  ^^  Culpa  autem  non  ad  exactissimam  dili- 
gentiam  dirigenda  est ;  sufficit  etenim  talem  diligentiam  com- 
munibus  rebus  adhibere,  qualem  suis  rebus  adhibere  solet; 
quia,  qui  parum  diligentem  sibi  socium  adquirit,  de  se  queri 
debet."  *  It  would,  perhaps,  have  been  more  exact  to  say 
that  in  cases  of  partnership  the  same  diligence  is  ordinarily 
required  of  each  partner  as  reasonable  and  prudent  men  gen- 
erally employ  about  the  like  business,  unless  the  circumstan- 
ces of  the  particular  case  repel  such  a  conclusion.^ 

§  171.  French  Law.  The  same  doctrine  runs  through  the 
whole  structure  of  the  French  law  on  the  same  subject.* 
Pothier  even  presses  it  to  a  somewhat  further  extent,  in 
which  he  also  follows  the  Roman  law,  holding  that  a  partner 
cannot  absolve  himself  from  losses  occasioned  by  his  fault  and 
negligence  in  one  business,  by  placing  in  opposition  to  such 
claim,  as  a  compensation,  the  profits  which  he  has  brought  to 
the  partnership  by  his  industry  and  diligence  in  other  busi- 
ness of  the  firm.  The  reason  he  affirms  to  be  that  the  part- 
ner who  thus  exerts  his  industry  and  diligence  does  no  more 
than  his  duty  thereto ;  and  therefore  the  firm  is  not  indebted 
to  him  on  that  account®  *'  Non  ob  cam  rem  minus  ad  peri- 
culum  socii  pertinet,  quod  negligentia  ejus  periisset,  quod  in 
plerisque  aliis  industria  ejus  soeietas  aucta  fuisset.  Et  ideo, 
si  socius  qusedam  negligenter  in  societate  egisset,  in  plerisque 
autem  societatem  auxisset,  non  compensatur  compendium 
cum  negligentia."  ^  The  doctrine  thus  stated,  although  some- 
what strict  and  austere,  may  perhaps  be  deemed  salutary  and 
convenient,  as  creating  a  deep  interest  in  partners  to  perform 

1  D.  17,  2,  52,  11;  Poth.  Pand.  on  Bailm.  §§  11,  13-15,  18;  Id.  § 

17,  2,  n.  36.  455;  Jones  on  Bailm.  98;  Poth.  de 

a  D.  17, 2,  52,  3;  Poth.  Pand.  17,  Soc.  n.  124. 
2,  n.  36;  Domat,  1,  8,  4,  art.  3,  4.  ^  Poth.  de  Soc.  n.  124,  125. 

•  D.  17,  2,  72;  Poth.  Pand.  17,         •  Poth.  de  Soc.  n.  125. 

2,  n.  36;  Domat,  1,  8,  4,  art.  2,  8,  »  D.  17,  2,  25;  Id.  17,  2,  26; 
7,  8.  Poth.  Pand.  17,  2,  n.  29;  Domat,  1, 

*  Story  on  Ag.  §§  182-185;  Story    8,  4,  art.  8. 
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all  their  duties  with  fidelity  and  diligence.  It  does  not,  how- 
ever, seem  to  have  been  held  applicable  to  a  series  of  con- 
nected acts,  all  of  which  form  a  part  of  the  same  entire 
business  transaction,  such,  for  example,  as  the  sale  of  a  cargo 
of  goods  by  one  partner,  who  mani^es  the  whole  sale,  where, 
although  there  may  be  some  negligence  as  to  the  sale  of  a 
part,  by  which  some  loss  has  been  incurred,  yet  there  has 
been  a  great  profit  upon  other  parts,  so  that  the  loss  is  much 
more  than  compensated  for  by  the  extra  rate  of  profits. 

§  172.  Opinum  of  Cicero.  The  necessity  of  entire  good 
faith,  and  of  the  absence  of  fraud  on  the  part  of  partners 
towards  each  other,  is  inculcated  by  Cicero  in  terms  of  deep 
import  and  sound  morality.  ^^In  rebus  minoribus  socium 
fallere  turpissimum  est;  neque  injuria ;  propterea  quod  aux- 
ilium  sibi  se  putat  adjunxisse,  qui  cum  altero  rem  communi- 
cavit.  Ad  cujus  igitur  fidem  confugiet,  cum  per  ejus  fidem 
Iseditur,  cui  se  commiserit  ?  Atque  ea  sunt  animadverteuda 
peccata  maxime,  quae  difficillime  prsBcaventur.  Tecti  esse  ad 
alienos  possumus  ;  intimi  multa  apertiora  yideant  necesse  est. 
Socium  vero  cavere  qui  possumus  ?  Quem  etiam  si  metuimus, 
jus  officii  Isedimus.  Recte  igitur  majores  eum,  qui  socium 
fefellisset,  in  virorum  bonorum  numero  non  putarunt  haberi 
oportere."  ^  The  Roman  law  has  also  expressed  the  obliga- 
tion  of  good  faith  in  exceedingly  strong  language.  "  In 
societatis  contractibus  fides  exuberet.*'  ^  Good  faith  not  only 
requires  that  every  partner  should  not  make  any  false  repre- 
sentation to  his  partners,  but  also  that  he  should  abstain  from 
all  concealments  which  may  be  injurious  to  the  partnership 
business.  If,  therefore,  any  partner  is  guilty  of  any  such 
concealment,  and  derives  a  private  benefit  therefrom,  he  will 
be  compelled  in  equity  to  account  therefor  to  the  partnership. 
Upon  the  like  ground,  where  one  partner,  who  exclusively 
superintended  the  accounts  of  the  concern,  had  agreed  to 
purchase  the  share  of  his  copartners  in  the  business  for  a  sum 
which  he  knew,  from   the  accounts  in  his  possession,  but 

^  Cicero,  Fro   Roscio.  Amer.  c.         ^  Cod.  Lib.  4,  37,  3;  Domat,  1, 

40,  cited  by  Pufendorf,  B.  5,  c.  8,  8,  4,  art.  1,  2;  [Blisset  t;.  Daniel,  10 

§  4,  and  by  Coll.  on  P.  B.  2,  c.  2,  Hare,  493.] 
p.  117,  2d  ed. 
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which  he  concealed  from  them,  to  be  for  an  inadequate  con- 
sideration, the  bargain  was  set  aside  in  equity,  as  a  construc- 
tive fraud,  for  he  could  not  in  fairness  deal  with  the  other 
partners  for  their  share  of  the  profits  of  the  concern  without 
putting  them  in  possession  of  all  the  information  which  he 
himself  had  with  respect  to  the  state  of  the  accounts  and  the 
value  of  the  concern.^ 

§  173.  Duty  of  conforming  to  the  Terms  of  the  Partnership. 
One  of  the  most  obvious  duties  and  obligations  of  all  the 
partners  is  strictly  to  conform  themselves  to  all  the  stipula- 
tions contained  in  the  partnership  articles ;  ^  and  also  to  keep 
within  the  bounds  and  limitations  of  the  rights,  powers,  au- 
thorities, and  acts,  belonging  and  appropriate  to  the  due  dis- 
charge of  the  partnership  trade  or  business.  Of  course  every 
known  deviation  from,  and  every  excess  in  the  exercise  of, 
such  rights,  powers,  authorities,  and  acts,  which  produce  any 
loss  or  injury  to  the  partnership,  are  to  that  extent  to  be 
borne  by  the  partner  who  causes  or  occasions  the  loss  or  in- 
jury, and  he  is  bound  to  indemnify  the  other  partners  there- 
for.*   The  same  doctrine  is  recognized  by  Pothier  as  existing 

^  Maddeford  v.  Austwick,  1  Sim.  the  question  before  me  has  arisen  is 

89;  [Perens  r.  Johnson,  3  Sm.  &  G.  to  be  taken  strictly.     This  is  evi- 

419;  Sexton  V.  Sexton,  9  Gratt.  204;  dently  the  sense  and  spirit  of  the 

Hopkins  v.  Watt,  13  HI.  298:    See  agreement.     It  is  expressly  stipulat- 

Knight  V,  Marjoribanks,  11   Beav.  ed  that  the  capital  and  profits  of 

822;  8.  c.  2  Macn.  &  G.  10];  |Pome-  the  company  were  to  remain  in  the 

roy  V,  Benton,  57  Mo.  531 ;  Flatt  v.  house,  and  to  be  employed  for  the 

Piatt,  2  Th.  &  C.  (N.  Y.)  25}.  benefit  of  the  concern,  during  the 

'  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  partnership,  with  this  special  exoep- 

181-161,  2d  ed.  tion,  that  such  part  only  was  to  be 

*  The   doctrine   here  stated    is  withdrawn,  as  might  be  necessary 

sometimes  of  great  practical  impor-  for  private  expenses.     And  to  show 

tance  in  the  settlement  of  partnership  the    care  with    which   the  parties 

accounts.     An  illustration  of  it  oc-  guarded  the  funds  from  being  divert- 

curred  in  the  case  of  Stoughton  v,  ed  by  either  of  them,  it  was  further 

Lynch,  1  Johns.  Ch.  467,  as  to  funds  stipulated  that  neither  of  them  was 

which  one  partner  had  withdrawn  to  do  business  at  New  York  on  their 

from  the  partnership  contrary  to  the  private  account,  nor  lend  any  of  the 

articles.      On    that    occasion    Mr.  capital  stock,  or  enter  into  accept- 

Chancellor  Kent  said:    **  The  arti-  ances;  but  each  party  was  to  do  his 

cles  of  copartnership  intended    to  best  to  promote  the  advantage  of  the 

preserve,  in  a  state  of  progp'essive  company.     After  reading  these  arti- 

accumulation,  the    funds    of    the  cles  it  is  impossible  not  to  view 

house;  and  the  clause  upon  which  most  of  the  charges  which  the  de- 
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in  the  French  law ;  ^  and  it  seems,  indeed,  so  clearly  the 

fendant  wishes  to  include  under  the  be  withdrawn  only  when  necessary 
special  exception,  as  palpably  inad-  for  private  expenses ;  and  when  at 
missible.  To  consider  plate,  musi-  any  time  withdrawn,  the  party  must 
cal  instruments,  carriages  and  have  done  it  with  a  view  to  that 
horses,  and  the  whole  furniture  of  a  necessity.  That  must  have  been 
house,  as  oomiug  within  ihe  [.eniiis-  the  purpose  for  which  they  were 
sion  granted  to  the  partiejj  to  with-  withdrawn.  The  more  saie  and 
draw  the  funds  of  the  house  only  regular  way  would  have  been  to 
when  necessary  for  private  expenses,  have  stated,  in  each  case,  the  object 
is,  in  my  judgment  an  unreasonable  of  the  appropriation,  so  that  each 
and  extravagant  pretension.  The  party,  at  the  end  of  every  year,  when 
object  of  the  decretal  order  of  last  a  fair  balance  of  the  books,  accord- 
July  was,  not  to  exempt  from  inter-  ing  to  the  articles,  was  to  be  made, 
est  all  those  moneys  withdrawn  that  signed,  and  approved,  might  have 
were  not  supposed  to  be  employed  in  known  and  judged  of  the  requisite 
land  speculations.  I  then  observed  appropriation.  But  it  would,  per- 
that,  if  the  funds  so  withdrawn  had  haps,  be  too  rigorous  to  require  the 
been  employed  in  trade,  the  party  production  of  such  an  original  entry 
would  have  had  to  account,  not  to  justify  every  such  appropriation ; 
merely  for  interest  but  for  the  prof-  and  I  am  willing  even  to  presume 
its  of  that  trade;  and  we  find  au-  that  a  fair  and  reasonable  sum, 
thority  for  this  in  Brown  v.  Litton,  drawn  away  in  each  year,  was  neces- 
1  P.  Wms.  140,  and  in  Crawshay  v.  sary  for  the  private  expenses  of  each 
Collins,  15  Ves.  218,  where  the  prin-  individual  partner  during  that  year, 
ciple  is  stated  that  if  one  partner  Beyond  this  presumption  I  cannot 
trade  alone  on  a  joint  stock,  he  shall  go.  All  the  European  expenses  of 
divide  the  profits.  The  least  that  I  the  defendant  are,  therefore,  to  be 
oould  do  in  this  case  was  to  make  laid  out  of  the  case ;  because,  as  I 
him  pay  interest  on  all  moneys  with-  understand  from  the  suggestions  of 
drawn  beyond  the  private  necessity  the  counsel  upon  the  argument,  there 
expressed  in  the  contract.  The  in-  was  no  concurrent,  or  anything  like 
terest  of  the  parties  as  joint  traders,  contemporary,  appropriations  or 
the  obvious  policy  and  meaning  of  drafts  with  any  presiuned  reference 
the  contract,  and  that  good  faith  to  those  expenses.  I  am  to  presume, 
which  is  the  animating  principle  in  then,  and  I  do  presume  and  believe, 
all  mercantile  associations,  unitedly  that  the  defendant  never  deemed  it 
concur  in  recommending  us  to  view  necessary,  at  the  time,  to  recur  to 
the  claims  setup  by  either  party,  un-  the  permission  granted  under  these 
der  the  exception,  with  a  jealous  and  articles,  to  meet  and  defray  those 
scrupulous  eye.  Without  such  a  rule  expenses.  The  idea  of  including 
of  construction,  a  partnership  like  them  under  this  article  was  an  after- 
the  present,  with  all  its  provisions  thought,  arising  many  years  after 
to  preserve  the  funds  of  the  house  un-  those  expenses  had  been  borne  and 
touched,  might  soon  languish  under  forgotten."  {See ante^  §  169 ;  Marsh's 
thecarelessness  or  dissipation,  or  dis-  Appeal,  69  Penn.  St.  80;  Looney  v. 
cordant  and  rival  views  of  either  of  Gillenwaters,  11  Heisk.  133;  Hell- 
the  contracting  parties.  The  parties,  man  v.  Reis,  1  Sup.  Ct.  (Ohio)  30.  J 
then,  had  in  view  that  funds  were  to  ^  Poth.  de  Soc.  n.  133. 
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result  of  natural  justice  as  to  require  no  particular  exposi- 
tion.^ 

§  174.  A  Partner  cannot  stipulate  for  his  Private  Advan- 
tage. But  there  are  many  implied  duties  and  obligations  of  an 
equally  important,  although  not  perhaps  always  of  so  obvious 
a  nature.  Thus,  for  example,  it  is  a  violation  of  good  faith 
for  any  partner,  in  conducting  the  partnership  business,  to 
stipulate  clandestinely  with  third  persons  for  any  private  and 
selfish  advantage  and  benefit  to  himself,  exclusive  of  the  part- 
nership ;  for  all  the  partnership  property  and  partnership  con- 
tracts should  be  managed  for  the  equal  benefit  of  all  partners, 
according  to  their  respective  interests  and  shares  therein.^  If, 
therefore,  any  one  partner  should  so  stipulate  clandestinely 
for  any  private  advantage  or  benefit  to  himself,  to  the  disad- 
vantage or  in  fraud  of  his  partners,  he  will  in  equity  be  com- 
pelled to  divide  such  gains  with  them.^  The  same  principle 
will  apply  to  clandestine  bargains  for  his  own  private  advan- 
tage and  benefit,  made  in  contemplation  of  establishing  a 
partnership  with  other  persons,  and  as  a  premium  for  his 
services  therein.^  So,  if  a  purchase  is  made  on  the  partner- 
ship account  by  one  partner,  who  clandestinely  stipulates  and 
receives  any  reward  or  allowance  from  the  seller  for  his  own 
private  profit,  he  will  be  compelled  to  share  the  same  with 
his  partners.^  So,  where  one  partner  obtains  the  renewal  of 
a  partnership  lease  secretly  in  his  own  name,  he  will  be  held 
a  trustee  for  the  firm  in  the  renewed  lease.® 

1  Poth.  Pand.  17,  2,  n.  86;  Do-  Co.,  61  Penn.  St.  202;  Densmore  Oil 

mat,  1,  8,  4,  art.  3,  4, 7.  Co.  v.  Densmore,  64  Penn.  St  43|. 

«  Coll.  on  P.  B.  2,  c.  2,  §  1,  pp.  »  Carter  v.  Home,  1  Eq.  Caa. 
117-120,  2d  ed. ;  3  Kent,  51 ;  [Gard-  Abr.  Account,  A.  pi.  13.  fSnch 
ner  v.  McCutcheon,  4  Beav.  534];  transactions  must  be  within  the 
jLind.  on  P.  4th  ed.  571,  et  seq.;  scope  of  the  business  of  the  partner- 
Dunne  V.  English,  L.  R.  18  £q.  524 ;  ship  to  be  brought  within  the  rule. 
Anderson  o.Whitlock,  2  Bush  (Ky.),  See  Wheeler  v.  Sage,  1  Wall.  518; 
398).  McKenzie  v.  Dickinson, 43  Cal.  119. { 

*  Ibid.;  Russell  v.  Austwick,  1         *  Featherstonhaugh  v.  Fenwick, 

Sim.  52.  17  Yes.  298;  Hichens  v.  Congreve, 

^  Fawcett  v.  Whitehouse,  1  Russ.  1  Russ.  &  M.  150,  note  B. ;  b.  c.  4 

&  M.   lai,   148,   149;   Hichens  v,  Russ.  562;  Coll.  on  P.  B.  2,  c.  2, 

Congreve,  4  Russ.  562.    [See  Beck  §  1,  pp.  120, 121, 2d  ed.;  Dougherty 

V.  Kantorowicz,  8  Kay  &  J.  230];  v.  Van  Nostrand,  1  HofP.  68,  69,70; 

{Simmons  v.  Vulcan  Oil  &  Mining  [Clegg  v.  Fish  wick,  1  Macn.  &  6. 
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§  176.  Nor  buy  or  Bell  in  Firm  Business  for  his  oum  Ad- 
vantage.  The  same  doctrine  is  applied  to  other  analogous 

294.  See  Clements  v.  Hall,  2  De  G.  intention  of  renewing  the  lease.  It 
&  J.  173,  reversing  s.  c.  24  Beav.  is  not  true,  as  has  been  represented, 
833;  ]McMahon  v.  McClernan,  10  that  the  impediment  to  a  renewal  to 
W.  Va.  419;  Mitchell  r.  Reed,  61  the  partnership  arose  solely  from  the 
N.  Y.  123;  Struthers  r.  Pearce,  51  indisposition  of  Mr.  Wilkinson  to 
N.  Y.  357.  See  also  Casaels  v.  Stew-  any  connection  with  the  plaintiff; 
art,  6  App.  Cas.  64;  Lacy  v.  Hall,  as  before  any  objection  had  been 
37  Penn.  St.  360 ;  Seibert  v.  Seibert,  made  on  that  or  any  other  ground, 
1  Brew.  (Penn.)  531;  Mitchell  v.  the  defendant  goes  with  the  inten- 
Read,  19  Hun,  418).  But6eeAnder-  tion  and  for  the  direct  purpose  of 
son  0.  Lemon,  4  Sand.  552].  —  Lord  obtaining  a  renewal  for  himself  and 
Eldon,  in  Featherstonhaugh  v.  Fen-  his  son  exclusively.  He  makes  the 
wick,  17  Ves.  311,  said:  **  It  is  clear  application  to  Murray,  who  says  the 
that  one  partner  cannot  treat  pri-  proposal  was  for  a  renewal  for  the 
vately,  and  behind  the  backs  of  his  benefit  of  the  defendants ;  expressly 
copaitners,  for  a  lease  of  the  premi-  excluding  the  plaintiff,  with  whom  it 
ses  where  the  joint  trade  is  carried  was  represented  that  George  Fen- 
on,  for  his  own  individual  benefit,  wick  was  determined  to  have  no 
If  he  does  so  treat,  and  obtains  a  further  connection  in  trade;  and, 
lease  in  His  own  name,  it  is  a  trust  though  it  may  be  true  that  Wilkin- 
for  the  partnership;  and  this  renew-  son  afterwards  said  he  would  not 
al  must  be  held  to  have  been  so  ob-  have  granted  a  lease  to  the  defend- 
tained.  Consider  what  an  unreason-  ants  jointly  with  the  plaintiff,  that 
able  advantage  one  partner  would,  declaration  had  become  quite  nn- 
upon  a  different  principle,  obtain  necessary  by  the  resolution,  previ- 
over  the  rest.  In  this  respect  there  ously  expressed  by  the  defendant, 
can  be  no  distinction  whether  the  not  to  take  a  lease  jointly  with  him. 
partnership  is  for  a  definite  or  in-  This  clandestine  conduct  was  very 
definite  period.  If  one  partner  unfair  towards  the  plaintiff.  The 
might  so  act  in  the  latter  case,  he  defendants  had  not  intimated  to  him 
might  equally  in  the  former.  Sup-  that  they  would  not  have  any  fur- 
posing  the  lease  and  the  partnership  ther  connection  with  him,  and  that 
to  have  different  terms  of  duration,  they  intended  to  apply  for  a  lease 
he  might,  having  clandestinely  ob-  on  their  own  account.  They  ought 
tained  a  renewal  of  the  lease,  say  to  first  to  have  given  him  notice, 
the  other  partners:  'The  premises  and  to  have  placed  him  on  equal 
on  which  we  carried  on  our  trade  terms  with  them;  and  then,  if  Mr. 
have  become  mine  exclusively,  and  Wilkinson  had  thought  proper  to 
I  am  entitled  to  demand  from  you  give  them  the  preference,  the  case 
whatever  terms  I  think  fit,  as  the  might  admit  of  a  different  consider^ 
condition  for  permitting  you  to  carry  ation.  Instead  of  that,  they  clan* 
on  the  trade  here.'  Is  it  possible  to  destinely  obtained  an  advantage, 
permit  one  partner  to  take  such  an  which  would  enable  them  to  dissolve 
advantage?  When  the  application  the  partnership  on  terma  very  un- 
was  mskde  for  a  renewal,  no  no-  favorable  to  the  plaintiff;  and  they 
tice  of  dissolution  had  been  given ;  evidently  had  that  object  in  view, 
uor  had  the  plaintiff  notice  of  any  If  they  can  hold  this  lease,  and  the 

296 
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cases.  In  all  purchases  and  sales  made  on  account  of  the 
partnership,  every  partner  is  bound  to  act  expressly  for  the 
benefit  of  the  partnership ;  and  therefore  he  has  no  right,  and 
cannot  consistently  with  his  duty,  voluntarily  place  himself 
in  a  situation  in  which  his  bias,  as  well  as  his  interest,  is  in 
opposition  to  the  interest  of  the  partnership.  Thus,  if  a  part- 
ner buys  goods  for  the  partnership  account,  and  makes  the 
bargain  by  a  barter  of  his  own  private  goods  on  his  own  sole 
account,  and  charges  the  partnership  with  the  full  cash  value 
and  price  of  the  goods,  as  if  they  were  bought  for  cash ;  it 
will  be  a  constructive  fraud  upon  the  partnership,  and  he  will 
be  compelled  in  equity  to  account  for  any  private  profit  so 
made  in  the  barter.^  The  same  rule  will  apply  to  the  con- 
verse case  of  a  sale  of  the  partnership  property  under  the  like 
circumstances,  for  the  general  doctrine  ia  that  there  is  an  im- 
plied obligation  between  partners  that  they  are  to  use  the  part- 
nership property  for  the  benefit  thereof,  and  not  otherwise.^ 

partnership  stock  is  not  brought  to  of  trust  or  confidence  towards  the 
sale,  they  are  by  no  means  on  equal  plaintiff,  which  made  it  his  duty  to 
terms.  The  stock  cannot  be  of  purchase  the  lapis  calaminaiis  at  the 
equal  value  to  the  plaintiff,  who  was  lowest  possible  price ;  when  in  the 
to  carry  it  away,  and  seek  some  place  of  purchasing  the  lapis  calami" 
place  in  which  to  put  it,  as  to  the  de-  naris^  he  obtained  it  by  barter  for 
fendants,  who  were  to  continue  it  in  his  own  shop  goods,  he  had  a  bias 
the  place  where  the  trade  was  already  against  a  fair  discharge  of  his  duty 
established;  and  if  the  stock  was  to  the  plaintiff.  The  more  goods 
sold,  the  same  circumstance  would  he  gave  in  barter  for  the  article 
give  them  an  advantage  over  other  purchased,  the  greater  was  the  profit 
bidders.  In  effect  they  would  have  which  he  derived  from  the  dealings 
secured  the  goodwill  of  the  trade  to  in  store  goods;  and* as  this  profit  be- 
themselves,  in  exclusion  of  their  longed  to  him  individually,  and,  as 
partner."  the  saving  by  a  low  price  of  the  arti- 
^  Burton  v.Wookey,  6Madd.  367;  cle  purchased  was  to  be  equally  di- 
Coll.  on  P.  B.  2,  c.  2,  §  1,  p.  122,  vided  between  him  and  the  plaintiff, 
2d  ed.  —  On  this  occasiou  Sir  John  he  had  plainly  a  bias  against  the  due 
Leach  (the  Vice-ChanceUor)  said:  discharge  of  his  trust  or  confidence 
'*It  is  a  maxim  of  the  courts  of  towards  the  plaintiff.  I  must  there- 
equity  that  a  person  who  stands  in  fore  decree  an  account  of  the  profit 
the  relation  of  trust  or  confidence  to  made  by  the  defendant  in  his  barter 
another  shall  not  be  permitted,  in  of  goods,  and  must  declare  that  the 
pursuit  of  his  private  advantage,  to  plaintiff  is  entitled  to  an  equal  di- 
place  himself  in  a  situation  which  vision  of  that  profit  with  the  de- 
gives  him  a  bias  against  the  due  dis-  fendant."  6  Madd.  867;  [Bentley 
charge  of  that  trust  or  confidence,  v.  Craven,  18  Beav.  75]. 
The  defendant  here  stood  in  relation         '  Crawshay  r.  Collins,  15  Yes. 
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§  176.  French  and  Roman  Law.  This  wholesome  principle 
of  justice  has  been  adopted  in  many  other  cases,  where  pecu- 
liar relations  exist  between  the  parties,  by  courts  of  equity.^ 
Pothier  has  directly  applied  it,  not  only  to  cases  of  bargains 
during  the  partnership,^  but  also  to  a  case  where  a  partner 
contemplates  a  dissolution  solely  to  aid  his  own  sinister  and 
selfish  purposes.  In  order,  says  he,  to  enable  a  partner  to 
dissolve  a  partnership,  two  things  must  concur :  (1)  the  re- 
nunciation of  the  partnership  must  be  made  in  good  faith  • 
(2)  it  must  not  be  made  at  an  unreasonable  time  (jcontre 
tempB).  **  Debet  esse  facta  bona  fidef  et  tempestive."  The 
renunciation  is  not  made  in  good  faith,  when  the  partner  re- 
nounces to  appropriate  to  himself  alone  the  profits  which  the 
other  partners  proposed  for  the  partnership  when  it  was  formed.^ 
This  is  the  very  doctrine  inculcated  by  courts  of  equity  under 
the  like  circumstances.^  It  is  also  the  doctrine  of  the  Roman 
law.  "  Si  societatem  ineamus  ad  aliquam  rem  emendam ; 
deinde  solus  volueris  cam  emere,  ideoque  renuntiaveris  socie- 
tati,  ut  solus  emeres  ;  teneberis  quanti  interest  mea.  Sed  si 
ideo  renuntiaveris,  quia  emptio  tibi  displicebat,  non  teneberis 
quamvis  ego  emero ;  quia  hie  nuUa  fraus  est.'*  ^ 

§  177.  A  Partner  cannot  carry  on  a  Btmness  Adverse  to  the 
Partnership.  Upon  similar  grounds  it  is  the  implied  obligation 
and  duty  of  every  partner  not  to  engage  in  any  other  business 
or  speculation  which  must  necessarily  deprive  the  partnership 
of  a  portion  of  the  skill,  industry,  diligence,  or  capital,  which 
he  is  bound  to  employ  therein.®  In  other  words,  he  is  not  at 
liberty  to  deal  on  his  own  private  account  in  any  matter  or 
business  which  is  obviously  at  variance  with,  or  adverse  to, 
the  business  or  interest  of  the  partnership.  The  object  of 
this  prohibitory  rule  is  to  withdraw  from  each  partner  the 

218,  227.    [See  Westcott  v.  Tyson,  «  Poth.  de  Soc.  n.  59. 

88  Penn.   St.  389];    {Comstock  v.  «  Poth.  de  Soc.  n.  160. 

Buchanan,  57  Barb.  127;  Manufao-  ^  Featherstonhaugh  v,  Fenwick, 

turers'  National  Bank  of  Troy  v.  17  Ves.  298. 

Cox,  2  Hun,  572 [.  »  D.  17,  2,  65,  4;  Poth.  Pand. 

1  1  Story,  Eq.  Jur.  §§  815,  316,  17,  2,  n.  64;  Domat,  1,  8,  4,  art.  6, 

821;  Id.  §  221;  2  Story,  Eq.  Jur.  17. 

§§  1261,  1265;  Stoughton  v.  Lynch,  •  3  Kent,  51;  Burton  r.  Wookey, 

1  Johns.  Ch.  467,  470.  6  Madd.  867. 
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temptation  to  bestow  more  attention,  and  to  exercise  a  sharper 
sagacity  in  respect  to  his  own  purchases  and  sales  and  nego- 
tiations, than  he  does  in  respect  to  the  concerns  of  the  part- 
nership in  the  same  or  in  a  conflicting  line  of  business.^  It 
is,  therefore,  a  rule  founded  in  the  soundest  policy.  Pothier 
lays  down  the  same  rule,  and  inculcates  it  in  emphatic  lan- 
guage, insisting  that  no  partner  has  a  right  to  prefer  his  own 
particular  interest  to  that  of  the  firm,  or  to  take  away  the 
profits  of  a  bargain  from  the  firm,  and  appropriate  them  to  his 
own  private  advantage.^  Boulay  Paty  is  equally  expressive 
on  the  same  subject,  and  he  applies  it  as  well  to  cases  of 
masters  of  ships,  as  to  partners.^ 

§  178.  Same  Subject.  If,  therefore,  one  partner  should  clan- 
destinely carry  on  another  trade,  or  the  same  trade  for  his  own 
private  advantage,  and  in  a  manner  injurious  to  the  true  in- 
terests of  the  partnership,  or  should  divert  the  capital  or 
funds  of  the  partnership  to  such  secret  and  sinister  purposes, 
he  will  be  compelled  in  equity  to  account  for  all  the  profits 
made  thereby.^  So,  if  one  partner  should  purchase  articles 
upon  his  own  private  account  in  some  special  trade  and  busi- 
ness in  which  the  partnership  was  engaged,  and  injuriously  to 
the  partnership,  as,  for  example,  by  purchasing  lapis  calamir 
naris  of  neighboring  miners,  on  his  own  private  account,  that 
being  also  the  business  of  the  partnership,  he  would  be  held 
to  account  for  the  profits  made  thereby.^  Indeed  courts  of 
equity  will  go  further  in  cases  of  this  sort,  and  restrain  the 

1  3  Kent,  51.  Dean  v,  MacDowell,  8  Ch.  D.  345; 

'  Poth.  de  Soc.  n.  59.  Mc Adams  v.  Hawes,  9  Bush  (Ky.), 

*  2  Boulay  Paty,  Droit  Comm.  15;  Drew  v.  Beard,  107  Mass.  64; 
§  19,  p.  94.  Parnell    o.   Robinson,   58  Ga.   26. 

*  Long  V.  Majestre,  1  Johns.  Ch.  Where  some  of  the  gains  made  by  a 
805;  Glassington  v,  Thwaites,  1  partner  thus  acting  for  his  private 
Sim.  &  St.  124,  133;  3  Kent,  51;  advantage  were  obtained  by  the 
Burton  r.  Wookey,  6  Madd.  367 ;  practice  of  fraud  on  his  part,  it  was 
Stoughton  V,  Lynch,  1  Johns.  Ch.  held  that  a  court  of  equity  would 
467,  470;  [Lock  v.  Lynaiu,  4  Ir.  Ch.  not  decree  an  account  of  such  gains 
188 ;  England  v.  Curling,  8  Beav.  between  the  partners.  Todd  v,  Raf- 
129;  Herrick  v.  Ames,  8 Bosw.  115];  ferty,  3  Stewart  (N.  Y.),  254|. 
JBrownr.  Schackelford,  53Mo.  122;  »  Burton  v.  Wookey,  6  Madd. 
Pomeroy  v.  Benton,  57  Mo.  531;  867;  {Bast's  Appeal,  70  Penn.  St. 
Love  V.  Carpenter,  30  Ind.  284;  Reis  301.  See  the  American  Bank  Note 
v.  Hellman,  25  Ohio  St.  180.    See  Co.  v.  Edson,  50  Barb.  84 1. 
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partner  by  injunction  from  carr}'ing  on  any  trade  or  business 
which  is  thus  inconsistent  with  the  rights  and  interests  of  the 
partnership ;  for,  as  has  been  well  remarked,  the  principles  of 
courts  of  equity  will  not  permit  that  parties,  bound  to  each 
other  by  an  express  or  implied  contract,  to  promote  an  under- 
taking for  the  common  benefit,  should  any  of  them  engage 
in  another  concern,  which  necessarily  gives  them  a  direct  in- 
terest adverse  to  that  undertaking.^  But  if  there  be  no  such 
necessary  conflict  or  incompatibility  of  interests,  the  mere 
circumstance  that  the  partner  may  thereby  be  exposed  to  the 
temptation  to  be  dishonest,  or  to  abuse  his  trust,  or  to  betray 
his  duty,  has  not  been  thought  sufiicient  to  justify  courts  of 
equity  in  imposing  such  restraint  by  injunction.^ 

§  179.  CaBe  of  Newspapers,  The  principle  and  the  excep- 
tion may  readily  be  illustrated  by  the  case  of  two  rival 
morning  newspapers,  and  two  evening  newspapers.  All 
newspapers  are,  to  some  extent,  rivals ;  and  there  is  also 
necessarily  some  degree  of  rivalry  between  a  morning  and  an 
evening  paper,  especially  in  the  country.  The  question  may, 
therefore,  very  properly  arise  in  many  cases,  whether  a  per- 
son engaged  as  a  partner  in  the  management  of  a  morning 
paper  is  at  liberty  to  assist  with  his  skill,  labor,  and  property, 
the  publication  of  an  evening  newspaper,  which  may  affect  the 
interests  of  the  former.  If  both  papers  are  published  in 
the  same  city,  for  the  like  general  circulation,  it  will  be  diffi- 
cult to  escape  the  conclusion  that  the  interest  in  the  one  is 
adverse  to  and  in  conflict  with  that  of  the  other.  But  if  one 
is  published  in  another  city,  or  one  is  designed  mainly  for 
city  circulation,  and  the  other  exclusively  for  country  circu- 
lation, or  the  one  is  a  daily  and  the  other  a  weekly  paper,  the 
same  conflict  and  adversary  interests  may  not  arise;  and 
the  nature  and  objects  of  the  particular  papers,  as  well  as 
the  habits  and  usages  of  the  trade,  may  furnish  material 
ingredients  for  a  distinction  between  the  cases.^ 

^  Glassington  v.  Thwaites,  1  Sim.  sion    Sir   Joha    Leach   (the  Yice- 

k  Si.  124,  133.  Chancellor)  said:  '*  All  newspapers 

^  Ibid.  are  to  some  extent  rivals.    The  com- 

*  Glassington  v,  Thwaites,  1  Sim.  petition  is  more  immediate  between 

&  St.  124, 131, 133.  —  On  this  occa-  two  morning  papers  and  two  even- 
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§  180.    Conflict  of  Duties  where  Surviving  Partner  is  JExecu- 
tor  of  Deceased  Partner.   Cases  of  a  very  delicate  and  embar- 

ing  papers;  but  there  is  necessarily  objection  in  all  cases  to  the  partner 
some  degree  of  rivalry  between  a  in  the  concern  of  one  newspaper  be- 
morning  and  an  evening  paper,  ing  permitted  to  be  a  partner  in  the 
especially  in  the  country.  It  might,  concern  of  any  other  newspaper, 
therefore,  have  been  made  a  ques-  But  it  is  an  objection  founded  on 
tion  whether  it  would  be  a  due  act  the  principle  of  policy  and  discre- 
of  management  in  the  partnership  tion,  against  which  parties  may  pro* 
concern  of  a  morning  paper  to  assist  tect  themselves  by  their  contracts; 
with  its  property  and  its  labor  the  and,  accordingly,  it  is  a  common 
publication  of  any  other  newspaper,  covenant  in  such  partnership  arti- 
80  as  to  enable  the  majority  of  the  cles,  that  no  partner  shall  be  pro- 
partners  in  that  respect  to  bind  the  prietor  of  any  other  newspaper.  In 
minority.  But  the  question  does  the  present  case  there  is  actually  a 
notarise;  because  the  plaintiff  him-  covenant  that  the  proprietors  will 
self  is  to  be  considered  as  a  party  to  not  be  concerned  in  any  other  mom- 
the  practice,  before  bis  copartners  ing  paper,  which  by  implication  af- 
became  the  proprietors  of  the  even-  fords  the  conclusion  that  it  was  the 
ing  paper,  and  because  there  is  evi-  intention  of  the  parties  that  they 
dence  that  the  proprietors  of  other  might  engage  in  the  concern  of  any 
morning  papers  have  adopted  the  evening  paper.  Where  there  is  no 
same  practice  with  respect  to  other  such  covenant  of  restraint,  it  is  clear 
evening  papers,  so  as  to  form  a  sort  that  at  law  a  partner  in  one  news- 
of  usage  in  the  trade  to  this  effect,  paper  may  be  a  proprietor  in  any 
And  it  is  to  be  considered  that  the  other  newspaper;  and  in  this  case 
annual  sum  paid  by  the  evening  equity  must  follow  law ;  and  it  can- 
paper  for  the  accommodation  afford-  not  be  intended  that  the  parties 
ed  to  it  outweighs  the  danger  of  meant  to  impose  a  restraint  which 
increased  competition.  The  true  they  might  have  expressed,  and  have 
question  here  is,  whether  it  makes  not  expressed,  and  where  it  is  plain 
any  difference  that  the  other  proprie-  their  attention  was  directed  to  the 
tors  of  the  Herald  have  now  become  subject.  The  principles  of  courts  of 
the  proprietors  of  the  evening  paper;  equity  would  not  permit  that  parties 
and  I  think  it  does  not  make  a  ma-  bound  to  each  o^er  by  express  or 
terial  difference.  It  is  true  that  a  implied  contract  to  promote  an  un- 
considerable  part  of  the  expense  of  dertaking  for  the  common  benefit, 
a  newspaper  is  occasioned  by  pro-  should  any  of  them  engage  in  an- 
curing  information ;  and  if  some  of  other  concern,  which  necessarily 
the  proprietors  of  a  morning  paper  gave  them  a  direct  interest  adverse 
are  also  the  proprietors  of  an  even-  to  that  undertaking.  But  the  argu- 
ing paper,  they  may  have  a  stronger  ment  here  is,  not  that  the  defend- 
interest  to  promote  the  success  of  ants,  by  becoming  the  proprietors  of 
the  evening  paper  than  of  the  morn-  the  evening  paper,  place  themselves 
lug  paper,  and  a  strong  temptation  in  a  situation  in  which  they  are 
to  use  the  information  obtained  at  necessarily  required  to  betray  their 
the  expense  of  the  morning  paper  duty  to  the  morning  paper;  but  that 
for  the  benefit  of  the  evening  paper,  if  their  interest  be  greater  iu  the 
This  temptation  forms  a  powei*ful  evening  paper  than  iu  the  morning 
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passing  nature  sometimes  arise  in  cases  of  partnership, /where 
one  partner  dies,  and  one  or  all  of  the  survivors  are  appointed 
his  executors,  and  the  partnership  is  continued  as  between  the 
survivors.  Under  such  circumstances  it  may  be  difficult  to 
say  that  there  may  not  sometimes  arise  conflicting  duties  and 
obligations  in  their  different  acts  and  characters  as  partners 
and  as  executors.  Still  greater  embarrassments  may  occur 
where  the  executors  also  sustain  the  character  of  guardians  of 
the  children  of  the  testator,  who  by  the  articles  have  a  right, 
upon  arriving  at  their  majority,  to  come  into  the  firm.  It  has 
been  well  remarked  by  a  learned  writer  that  it  is  clear  that 
surviving  partners  so  situated  have  inconsistent  duties  to  per- 
form. It  is  true  that  the  difficulties  of  this  situation  are  not 
so  obvious  where  the  parties  claiming  under  the  testator  are 
all  sui  juru^  as  where  some  of  them  are  infants.  But  even 
in  the  former  case,  the  surviving  partner  cannot,  without  the 
full  knowledge  and  consent  of  these  parties,  make  his  situa- 
tion of  executor  a  means  of  advantage  to  his  copartnership ; 
and  in  the  latter  case  the  difficulties,  in  the  absence  of  specific 
contract,  seem  to  be  insuperable,  unless  the  whole  partner- 
ship concern  be  wound  up,  or  recourse  be  had  to  a  court  of 
equity.^ 

paper,  they  are  exposed  to  a  tempta-  equity,  after  a  lapse  of  thirty  years 

tion  to  be  dishonest  and  to  betray  from  the  testator's  death.    The  deo- 

their  duty  to  the  morning  paper.  IE  retal  order  in  that  case  contains  the 

they  act  honestly,  it  is  immaterial  to  form  of  the  proper  order  to  be  made 

the  morning  paper  whether  the  de-  in  such  cases,  and  may  serve  as  a 

fendants  are  or  not  the  proprietors  of  valuable  precedent.    2  Keen,  752, 

the  evening  paper.    And  for  this  rea-  753.    This  case  was  affirmed  upon 

son  it  is,  that  it  makes  no  difference  the  appeal  by  Lord  Cottenham,  who 

in  the  present  case,  that  the  defend-  then  used  the  following  language: 

ants  have  become  the  proprietors  of  *'  I  have  had  many  occasions  to  con- 

the  evening  paper."  sider,  and  have  frequently  expressed 

^  Coll.  on  P.  B.  2,  c.  2,  §  1,  p.  my  sense  of,  the  difficulties  which 

128,  2d  ed. ;  Id.  B.  2,  c.  8,  §  4,  pp.  the  court  has  to  encounter  in  admin- 

210,211.  —  The  case  of  Wedderbum  istering  equity  according  to  its  ac- 

V.  Wedderbum,  2  Keen,  722;  s.  c.  knowledged  principles  in  cases  of 

4  Myl.  &  C.  41,  demonstrates  the  this  description.    So  many  decisions 

truth  of  these  remarks.     In  that  have  established  the  right  of  parties 

case  the  accounts  of  successive  part-  to  participate  in  the  profits  of  trade, 

nerships  and  retirements  of  partners  carried  on  under  circumstances  simi- 

after  the  death  of  the  first  partner  lar  to  the  present,  that  no  question 

(the  testator)  were  overhauled  in  cau  be  raised  as  to  the  duty  of  the 
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§  181.  Duty  to  Account  and  Right  to  Manage.  In  the  next 
place  there  is  an  implied  obligation  and  duty  upon  all  the 
partners,  as  a  matter  of  good  faith  to  which  they  are  mutually 
pledged  to  each  other,  that  the  business  of  the  partnership 
shall  be  conducted  in  such  a  manner  as  that  each  of  the 
partners  may  be  enabled  to  see  that  it  is  carrying  on  for  their 
mutual  advantage,  and  not  injuriously  to  the  common  inter- 
est.^ It  seems,  therefore,  the  proper  duty  of  each  partner  to 
keep  precise  accounts  of  all  his  own  transactions  for  the  firm, 
and  to  have  them  always  ready  for  inspection  and  explana- 
tion.* And  if  one  partner  receives  any  moneys  for  the  part- 
nership, he  ought  at  once  to  enter  the  receipt  thereof  in  the 
books  of  the  firm,  so  that  the  same  may  be  open  to  the  in- 
spection of  all  the  partners.^    This,  indeed,  is  one  of  the  ordi- 

coart  in  decreeing  snch  relief,  when  consideration.  My  daty  is  only  to 
a  proper  case  arises  for  it ;  but  it  is  dispose  of  the  matters  litigated  upon 
obvious  that  very  great  difficulties  this  appeal,  which,  for  the  reasons  I 
exist  in  enforcing  this  right.  Great  have  before  given,  I  now  do  by  dis- 
expense,  great  delay ,  and  g^at  hard-  missing  the  appeal  with  costs.'*  4 
ship  upon  the  defendants  frequently  Myl.  &  C.  55 ;  [Millar  v,  Craig,  6 
attend  the  prosecution  of  decrees  for  Beav.  483;  Stocken  v,  Dawson,  6 
this  purpose,  and  the  apparent  bene-  Beav.  371 ;  Townend  v.  Townend,  1 
fit  decreed  to  the  plaintiff  is  fre-  Giff.  201].  (See  Morris  v.  Morris, 
quently  much  diminished,  if  not  L.  R.  10  Ch.  68;  i^cClap,  2  Lowell, 
lost,  in  the  attempt  to  enforce  it.  168.  As  to  the  impropriety  of  the 
For  these  reasons  it  appears  to  me  appointment  of  the  surviving  part- 
that  these  are  cases,  in  which,  above  ner  as  administrator  of  the  estate  of 
all  others,  it  is  for  the  interest  of  all  the  deceased  partner,  see  Heward  v, 
parties  to  settle  the  matters  in  con-  Slagle,  52  111.  336 ;  White  v.  Gard- 
test  between  them  by  private  ar-  ner,  37  Tex.  407.  { 
rangement  and  compromise ;  and  I  ^  Coll.  on  P.  B.  2,  c.  2,  §  1,  p. 
earnestly  recommend  to  the  parties  126,  2d  ed. ;  Peacock  v.  Peacock,  16 
to  take  this  into  their  serious  con-  Yes.  49,  51 ;  3  Chitty  on  Comm.  & 
sideration.  I  have  no  doubt  but  Manuf.  c.  4,  p.  236. 
that  a  settlement  might  be  effected,  >  Coll.  on  P.  B.  2,  c.  2,  §  1,  pp. 
which  would  secure  to  the  plaintiffs  121,  126,  2d  ed. ;  Id.  B.  2,  c.  2,  §  2, 
more  than  they  can  possibly  obtain  p.  142;  Bowe  v.  Wood,  2  Jac.  &  W. 
from  the  most  successful  prosecution  553,  558;  Ex  parte  Yonge,  3  Ve^. 
of  the  decree,  and  which  would,  at  &  B.  81,  86;  {Lind.  on  P.  4th  ed. 
the  same  time,  protect  the  defend-  800-809.  See  also  upon  this  sub- 
ants  against  much  of  the  expense,  ject,  Harvey  v.  Varney,  104  Mass. 
inconvenience,  and  hardship,  to  436;  Chandler  v.  Sherman,  16  Fla. 
which  they  must  be  exposetl  if  it  be  99}. 

adversely  prosecuted.     This,  how-        »  Goodman  v.  Whitcomb,  1  Jac. 

ever,  is  entirely  for  their  private  &  Y(,  589,  598. 
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nary  stipulations  of  partnership  articles;  but  it  is  a  mere 
affirmance  of  the  general  doctrine  of  the  law.^  It  follows 
from  these  considerations  that  one  partner  cannot  exclude 
another  from  a  personal  interposition  and  an  equal  manage- 
ment in  the  concerns  of  the  partnership.  The  powers  of  al? 
are  in  this  respect  co-ordinate  and  co-extensive,  whether  the 
partnership  be  in  full  operation,  or  be  subsisting  only  for  the 
purpose  of  winding  up  the  affairs  thereof.'  There  may  be 
exceptions  and  limitations  growing  out  of  the  particular  arti- 
cles or  other  incidents  of  the  partnership,  as  where  one  part- 
ner has  sole  authority  to  act  in  the  management  of  the 
concern;  or  where  one  partner  is  the  sole  owner  of  the  prop- 
erty, and  the  other  partners  are  only  to  share  the  profits.' 
The  Roman  law  inculcated  a  similar  doctrine;  and  if  one 
partner  was  prevented  by  the  others  from  an  equal  participa- 
tion in  any  of  the  partnership  property,  he  might,  even  during 
the  continuance  thereof,  maintain  an  action  pro  socio^ 

§  182.  Extra  Compensation  not  allowed  ;  Interest  on  Capi- 
tal, In  the  next  place,  as  there  is  an  implied  obligation 
in  every  partner  to  exercise  due  diligence  and  skill,  and  to 
devote  his  services  and  labors  for  the  promotion  of  the  com- 
mon benefit  of  the  concern,  it  hence  follows  that  he  must  do 
it  without  any  reward  or  compensation,  unless,  indeed,  it  be 
expressly  stipulated  for  between  the  partners,  as  it  wpU  may 
be  under  peculiar  circumstances.^    The  reason  is  that  each 

1  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  Lyman,  2  Paine,  C.   C.  11,  King 

142,  2d  ed.  v.  Hamilton,  16  111.  190;  Coarsen  v. 

«  Coll.  on  P.  B.  2,  c.  2,  §  1,  p.  Hamlin,  2  Duer,  513;  Hutcheson  t7. 

126,  2d  ed.;  Rowe  v.  Wood,  2  Jac.  Smith,  5  Tr.  Eq.  117];  jLind.  on  P. 

&  W.  553,  558.  4th  ed.  774  et  seq. ;  Vanduzer  v.  Mc- 

*  Ibid.  Millan,  37  Ga.  299 ;  Hanks  v.  Baber, 

*  D.  17,  2,  52,  13;  Poth.  Pand.  63  LI.  292;  Boardman  ».  Close,  44 
17,  2,  n.  33.  Iowa,  428;  explaining  Levi  v.  Kar- 

*  Thornton  v.  Proctor,  1  Anst.  rick,  13  Iowa,  344;  Coddington  ». 
94;  Franklin  v,  Robinson,  1  Johns.  Idell,  2  Stewart  (N.  J.)  504;  Forrer 
Ch.  157,165;  Bradford!?.  Kimberly,  v,  Forrer,  29  Gratt.  134;  Mills©. 
8  Johns.  Ch.  431,434;  Caldwell  v.  Fellows,  30  La.  Ann.  824;  Heath  v. 
Leiber,  7  Paige,  483 ;  Barden  v.  Bur-  Waters,  40  Mich.  457 ;  Lee  v.  Davis, 
den,  1  Ves.  &  B.  170;  Lee  v.  Lash-  70  Ind.  464.  See  also  Leighton  v, 
brooke,  8  Dana,  214 ;  Whittle  v,  M'-  Hosmer,  39  '  Iowa,  594 ;  Marsh's 
Farlane,  1  Knapp,  311,  815;  [Lewis  Appeal,  69  Penn.  St.  30;  Ljon  v, 
V.  Moffett,  11  111.   392;  Lyman  v.  Snyder,  61   Barb.  172;  Garrett  v. 
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partner,  in  taking  care  of  the  joint  property,  is,  in  fact,  taking 
care  of  his  own  interest,  and  is  performing  his  own  duties  and 
obligations  implied  in,  and  constituting  a  part  of,  the  consid- 
eration for  the  others  to  engage  in  the  partnership ;  and  the 
law  never  undertakes  to  measure  and  settle  between  the  part- 
ners the  relative  value  of  their  various  and  unequal  services 
bestowed  on  the  joint  business,  for  the  obvious  reason  that  it 
is  impossible  to  see  how  far  in  the  original  estimate  of  the 
parties,  when  the  connection  was  formed,  the  relative  experi- 
ence, skill,  ability,  or  even  the  known  character  and  reputa- 
tion of  each,  entered  as  ingredients  into  the  adjustment  of  the 
terms  thereof.^ 

Bradford,  28  Gratt.  609;  O'Brien  in  the  absence  of  any  such  evidence, 
V.  Hanley,  86  111.  278.  The  rule  neither  of  the  partnei*s  will  be  en- 
is  the  same  for  services  rendered  titled  to  interest  on  advances  before 
before  the  partnership  existed,  of  a  general  settlement  or  dissolution, 
which  the  firm,  when  formed,  takes  Lee  v.  Lashbrooke,  8  Dana,  214; 
advantage.  See  Dunlap  v.  Watson,  Jones  v.  Jones,  1  Ired.  £q.  832; 
124  Mass.  305.  And  for  services  Honore  t^.  Colmesnil,  7  Dana,  199; 
rendered  after  dissolution.  See  post,  "Waggoner  ».  Gray,  2  Hen.  &  Mun. 
§§331,343.  In  Cramer  v.  Bachmann,  603;  Dexter  v.  Arnold,  3  Mason, 
68  Mo.  310,  it  was  held  that  the  284;  Desha  v.  Smith,  20  Ala.  747. 
question  whether  compensation  for  {See  Oilman  o.  Vaughan,  44  Wis. 
services  should  be  allowed  depends  646;  Gage  v.  Pannelee,  87  111.  329; 
upon  the  intention  of  the  parties,  Clark  v.  Warden,  10  Neb.  87.}  An 
and  an  express  agreement  is  not  eminent  English  judge  has  intimat- 
necessary,  if  it  can  be  clearly  im-  ed  a  contrary  opinion.  According 
plied  from  the  course  of  dealing  to  him,  the  law  is  not  clear  that, 
which  the  partnership  adopts,  or  where  partners  are  equally  laborious 
from  other  circumstances  of  equiva-  and  equally  attentive  to  the  busi- 
lent  force,  that  there  was  an  inten-  ness,  interest  should  not  be  allowed 
tion  that  compensation  should  be  on  any  excess  of  capital,  and  the 
allowed  I .  parties  thus  be  put  on  equal  terms 
1  [Interest  on  advances  of  capi-  in  that  respect.  **  Can  one  believe," 
tal  by  one  of  the  partners  to  the  he  says,  commenting  on  the  facts  of 
firm  will  be  allowed,  where  there  is  a  case  in  judgment,  "  that  the  party 
any  agreement  or  understanding  to  to  whom  the  whole  capital  belonged 
that  effect.  Coll.  on  P.  (Perkinses  renounced  his  advantage  in  that 
ed.)  B.  2,  c.  3,  §  338,  note,  p.  309;  respect,  and  continuing  to  take  an 
Winsor  v.  Savage,  9  Met.  346 ;  equally  laborious  part  in  the  trans- 
Hodges  V,  Parker,  17  Vt.  242 ;  Mil-  action  of  the  business,  should  bring 
laudon  v.  Sylvestre,  8  La.  (Cur-  in  his  whole  income,  both  partner- 
ry)  262;  Reynolds  v.  Mardis,  17  ship  and  private,  and  yet  intend 
Ala.  32;  Pond  v.  Clark,  24  Conn,  to  reserve  no  advantage  of  that  in- 
870.  But  it  has  been  distinctly  de-  come  upon  the  settlement  of  ac- 
clared  by  an  American  court  that,  counts  between  himself  and  copart- 
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§  183.  Reasonable  Discretion  Required.  Nor  is  good  faith 
alone  required  in  all  partnership  acts,  but  also  the  exercise  of 
a  sound  and  reasonable  discretion  by  each  partner,  for  the 
mutual  benefit  and  interest  of  the  concern.  It  is,  therefore, 
the  duty  of  each  partner  to  avoid  transgressing  or  abusing  in 
any  way  the  ordinary  privileges  of  a  partner  in  the  manage- 
ment of  the  concern ;  as,  for  example,  by  profuse,  or  wanton, 
or  unnecessary  expenditures  in  the  partnership  business,  or 
by  rash  and  imprudent  speculations,  or  by  negligent  or  ex* 
travagant  sacrifices  of  the  partnership  property.^  Even  where 
a  right  is  reserved  to  one  partner  to  assign  his  share  to  an- 
other, who  shall  thereby  be  entitled  to  admission  as  a  partner, 
good  faith  would  seem  to  require  that  the  assignment  should 
be  to  a  person  of  competent  skiU  and  honesty,  and  not  to  a 
mere  insolvent,  or  to  a  known  profligate ;  for  this  would  seem 
to  be  an  abuse,  and  not  a  fair  exercise  of  the  right  of  assign- 
ment.^ 

ner?    I  must  say,  I  have  a  great  11  Hun,  609;  Beacham  v.  Eckford, 

difficulty  in  coming  to  such  a  con-  2  Sand.  Ch.  .116;  Morris  v.  Allen, 

elusion  as  that."    Millar  v.  Craig,  1  McCarter,  44;  Gyger's  Appeal,  62 

6  Beav.  433;  J&xjMzr/e  Chippendale,  Penn.   St.   73.      See  also  Tutt  v, 

4  De  G.  M.  &  G.  19;  s.  c.  suh  nom.  Land,  50  Ga.  339;  Hodges  o.  Par- 

In  re  German  Mining  Co.,  19  Eng.  ker,   17  Vt.   242  ;    Coddington    v. 

L.  &  Eq.  591.    See  Wood  r.  Scolea,  Idell,  2  Stewart  (N.  J.),  504 ;  Pearce 

L.  R.  1  Ch.  369;  Watney  v.  Wells,  v,  Pearce,  77  111.   284;  Taylor  v. 

L.  R.  2  Ch.  250;  Hill  c.  King,  9  Jur.  Young,  2  Bush  (Ky.),  428;  Lloyd 

K.  8.  527 ;  Simpson  v.  Feltz,  1  Mc-  o.  Carrier,  2  Lansing,  364.    And  a 

Cord,  Ch.   213;    {Lind  on  P.   4th  partner  is  not  ordinarily  entitled  to 

ed.  786;  Barfield  v.  Ix)ugh borough,  claim,  in  a  suit  to  settle  the  partner- 

L.  R.  8  Ch.  1 ;  Dinham  v,  Bradford,  ship,  any  recompense  for  the  ordi- 

L.  R.  5  Ch.  519 ;  Turner  v.  Burkin-  nary  and  natural  depreciation    of 

shaw,  L.  R.  2  Ch.  488;  Rishton  v,  goods  and  fixtures,  which  he  had 

Grissell,  L.  R.  5  Eq.  326;  Pim  v.  put  into  the  partnership  as  his  share 

Hams,  Ir.  Rep.  10  Eq.  442.     The  of  the  capital  stock.    Tutt  o.  Land, 

preceding  authorities  seem  to  lead  50  Ga.  339). 

to  the  same  conclusion  as  the  weight         ^  Coll.  on  P.  B.  2,  c.  2,  §  1,  p. 

of  those  in  this  country ;  namely,  that  127,  2d  ed. 

the  allowance  or  disallowance  of  in-         ^  Coll.  on  P.  B.  2,  c.  2,  §  1,  pp. 

terest  in  taking  partnerahip  accounts  129,  130,  2d  ed. ;  2  Bell,  Comm.  B. 

depends  upon  the  circumstances  of  7,  p.  620,  5th  ed.  —  In  the  case  of 

each  particular  case,  and  cannot  be  Jefferys  u.  Smith,  3  Rass.  158,  168, 

governed  by  any  fixed  rules.     See  Sir    John  Copley   (Master  of    the 

Buckinglinm  v.  Ludlum,  2  Stewart  Rolls)  seemed  to  think    that   the 

(N.  J.),  345;  Johnson  t\  Hartshorne,  insolvency  of  the  assignee  consti- 

62  N.  Y.  173;  Jackson  v.  Johnson,  tuted  no  just  objection.     On  that 
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§  184.  Pothier  on  Duties  and  Rights  of  Partners.  Pothier, 
in  discussing  the  subject  of  the  rights,  duties,  and  obligations 
of  partners  in  respect  to  each  other,  has  laid  down  a  number 
of  general  rules  as  guides  and  principles.  First.  That  each 
partner  may  use  the  property  belonging  to  the  partnership, 
according  to  its  proper  use  and  destination,  and  not  other- 
wise, reciprocally  allowing  to  his  other  partners  the  like  use 
and  privilege.^  Second.  That  each  partner  has  a  right  to 
compel  the  other  partners  to  bear  their  share  of  the  expenses 
which  are  necessary  for  the  preservation  of  the  common  prop- 
erty.^ Third.  No  partner  has  a  right  to  make  any  material 
change  or  innovation  upon  the  common,  permanent,  or  fixed 
property,  or  inheritable  estate  of  the  firm,  even  though  it  may 
be  beneficial  to  the  firm,  without  the  consent  of  his  partners, 
for  this  is  deemed  an  authority  not  delegated  by  the  firm,  and 
which  any  one  may  prohibit  from  being  done.^  Fourth.  No 
partner  can  alienate  or  bind  the  property  of  the  firm,  except 
to  the  extent  of  his  own  interest  therein.*  These  rules  may 
not  be  unreasonable  in  themselves,  but  it  cannot  be  affirmed 
that  all  of  them  have  a  just  foundation  in  our  law.  On  the 
contrary,  as  we  have  seen,  some  of  them  are  repudiated.^ 
Pothier  afterwards  adds  some  other  obligations  of  partners 
inter  sese  ;  as,  for  example,  that  each  partner  is  bound  to  ac- 
count to  the  others  for  all  that  he  owes  to  the  firm,  deduct- 
ing what  is  due  to  him  by  the  firm.^    So,  also,  each  partner 

occasion  he  said:  '*It  is  said  that  tee  for  the  assignor.    Here  there  is 

the  assignment  was  colorable ;  that  no  pretence  for  such  a  supposition, 

is,  that  it  was  made  for  the  sake  of  I  must  hold,  therefore,  that,  at  all 

securing  the  assignor  from  future  events,  the  assignment,  coupled  with 

liability.    Suppose  he  made  it  with  the  notice,  freed  Guppy  from  future 

that  view,  he  had  a  right  so  to  pro-  liability."     But  ought  not  a  court 

tect  himself  from  future  liability,  of  equity  to  interfere  where  an  as- 

It  is  alleged  that  the  assignee  was  signment  is  made  to  a  notoriously 

not  a  responsible  person.     Let  it  be  incompetent  person,  or  to  one  of 

so;  Guppy,  for  the  purpose  of  se-  bad  and  dissolute  habits?      See  2 

curing  himself,  had  a  right  to  as-  Bell,  Comm.  B.  7,  p.  620,  5th  ed. 
sign  to  a  person   not  responsible.         ^  Poth.  de.  Soc.  n.  84,  85. 
The  only  ground  of  objection  would         ^  Poth.  de  Soc.  n.  86. 
be  that,  though  there  was   an  as-         ■  Poth.  de  Soc.  n.  87,  88. 
signment  in  form,  there  was  an  un-         *  Poth.  de  Soc.  n.  89. 
derstanding    between    the   parties         ^  A  nte,  §  05. 
that  the  assignee  should  be  a  trus-        *  Poth.  de  Soc.  n.  108-123. 
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§  185  PARTNERSHIP.  [CHAP.  IX. 

is  bound  to  account,  to  the  extent  of  the  share  which  he  has  in 
the  partnership,  for  whatever  is  due  to  his  other  partners  by 
the  firm,  deducting  whatever  those  partners  owe  to  the  firm.^ 
These  rules  seem  little  more  than  an  expansion  of  the  princi- 
ples of  the  Roman  law  on  the  same  subject.^ 

§  185.  Allowance  for  Nece%%ary  Expenses,  This  is  but  a 
very  summary  view  of  the  leading  rights,  duties,  and  obliga- 
tions of  partners  inter  sese^  implied  by  law ;  and  indeed  a  full 
enumeration  of  them,  with  reference  to  the  circumstances  of 
each  particular  kind  of  partnership,  would  be  found  at  once 
tediously  minute  and  of  little  value,  even  if  it  were  practica- 
ble. The  rights,  duties,  and  obligations  of  partners  inter  8e%e 
must  necessarily  be  expanded  or  restrained,  to  meet  the  exi- 
gencies of  their  peculiar  trade  and  business ;  and  general 
rules  can  do  little  more  than  to  point  out  the  ordinary  course 
in  common  transactions.  We  shall  have  occasion  hereafter  to 
consider  the  rights,  duties,  and  obligations  expressed  in  and 
arising  under  articles  of  partnership,  and  the  interpretation 
thereof.  But,  in  concluding  this  part  of  the  subject,  it  may 
be  remarked  that  partners  are  entitled  inter  sese  to  be  allowed 
all  charges,  losses,  and  expenditures  which  they  have  prop- 
erly or  necessarily  or  unavoidably  incurred,  in  transacting 
the  partnei'ship  business.^  On  the  other  hand,  as  we  have 
seen,*  no  partner  is  entitled,  unless  under  some  special  agree- 
ment, to  any  compensation,  commission,  or  reward  for  his 
skill,  labor,  or  services  while  employed  in  the  partnership 
business,*  the  nature  of  the  contract  implying  that  each 
partner  shall  gratuitously  give  and  exert  all  his  skill,  labor, 
and  services,  so  far  as  they  may  be  properly  required  for  the 
due  accomplishment  and  success  of  the  partnership  opera tion.* 

1  Poth.  de  Soc.  n.  108,  n.  126-  lin  v,  Robinson,  1  Johns.  Ch.  157, 

132.  16.5 ;  Whittle  v,  MTarlane,  1  Knapp, 

«  Poth.  Pand.  17,  2,  n.  26-29;  311;  Dougherty  v.  Van  Nostrand,  1 

Id.   n.   33;    Id.   n.   36.      See  also  Hoff.  68;  Burden  v.  Burden,  1  Ves. 

Domat,  8,  8,  4,  art.  7,  10-16.  &  B.  170;  ante,  §  183. 

»  See  Domat,  1,  8,  4,  art.  11, 12;  «  Ante,  §  183;  Franklin  v,  Rob- 
Thornton  V.  Proctor,  1  Anst.  94.  inson,  1  Johns.  Ch.  157, 165;  >Vhifc- 

*  Ante,  §  182.  tie  v.   M'Farlane,   1    Knapp,  311; 

»  Coll.  on  P.  B.  2,  c.  2,  §  1,  p.  130;  Bradford  v.  Kimberly,  3  Johns.  Ch. 

Id.  §  2,  pp.  142, 151, 2d  ed. ;  Frank-  431 ;  DougheHy  v.  Van  Nostrand,  1 
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If  any  allowance  is  intended  to  be  made  for  extra  services  or 
labor,  it  is  a  fit  matter  to  be  adjusted  in  the  articles  under 
which  the  partnership  is  formed. 

§  186.  Opinion  of  Voet.  John  Voet  lays  down  the  like 
doctrine  in  expressive  terms,  admitting  at  the  same  time  that, 
by  custom  or  special  agreement,  a  compensation  may  be  al- 
lowed to  one  or  more  partners  for  ext]:aordinary  labor,  skill, 
or  services.  ^^  Salarium  seu  honorarium  quod  attinet,  licet 
rarior  ejus  in  societate,  quam  quidem  in  mandato,  usus  sit, 
dum  partes  lucri  singulis  obvenientes  sufficiens  operas  pretium 
sunt ;  nihil  tamen  impedit,  quo  minus  uni  socio,  negotia  soci- 
etatis  forte  potLssimum  aut  unice  tractanti  ac  promoventi, 
cum  ad  illam  operam  supra  ceteros  prsestandam  ex  conven- 
tione  non  teneretur,  vel  ab  initio  salarium  aliquod  assignetur, 
vel  posteaviri  boni  arbitratu  adjudicetur,  idque  extraor- 
dinaria  potius  magistratus  cognitione,  quam  ordinaria  pro 
socio  actione  intentata,  argumento  eorum  qu89  de  salario  in 
mandata  interveniente  dicta  sunt.  Quod  et  moribus  hodier- 
nis  conveniens  esse,  patet  ex  responso  Jurisconsultorum  et 
mercatorum  inter  Responsa  Jurisconsultorum  HoUandiaB.''^ 
The  same  doctrine  may  be  traced  back  to  the  Roman  law.' 

Hoff.  68;  Burden  o.  Burden,  1  Yes.  ^  Voet,  ad  Pand.  17,  2,  §  19,  p. 
&  B.  170.  757. 

2  Domat,  1,  8,  4,  art.  11, 12. 
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CHAPTER  X. 

BIGHTS,  DUTIES,  AND  OBLIGATIONS  OP  PABTNEBS  UNDEB 

THE  ABTICLES  OF  PABTNEBSHIP. 

§  187.  Partnership  Articles.  Hitherto  we  have  been 
mainly  considering  the  rights,  duties,  and  obligations  of  part- 
ners inter  sese,  implied  by  law.  But  as  written  articles  often 
exist  relative  to  the  formation,  management,  rights,  duties, 
and  obligations  of  the  particular  partnership,  it  may  not  be 
without  use  to  bring  together  some  of  the  more  important 
stipulations  and  arrangements  usually  contained  in  those  arti- 
cles, and  to  ascertain  what,  in  point  of  law,  is  the  true  inter- 
pretation, application,  and  objects  thereof,  and,  incidentally, 
how  far  they  are  capable  of  being  enforced,  either  in  courts 
of  law  or  in  courts  of  equity.^ 

§  188.  Specific  Performance  of  an  Agreement  for  Partner- 
ship.  At  the  threshold  of  these  inquiries  we  are  met  with 
the  question,  whether  courts  of  equity  (for  it  is  clear  that 
courts  of  common  law  have  no  jurisdiction,  except  to  give 
damages)  are  competent  to  decree  the  specific  performance 
of  a  preliminary  agreement  to  enter  into  a  partnership ;  and 
if  so,  under  what  circumstances  a  specific  performance  will 
be  decreed.  In  respect  to  this  matter,  it  may  be  at  once  per- 
ceived how  full  of  delicacy,  difficulty,  and  embarrassment 
every  attempt  to  enforce  a  preliminary  contract  of  this  sort 
must  be.  The  success  of  every  partnership  is  usually  so 
essentially  dependent  upon  the  hearty  co-operation  and  ex- 

^  I  have  availed  myself  through-  to  the  examination  of  the  same  sub- 
out  this  whole  chapter  mainly  of  the  ject,  which  will  well  reward  the  at- 
materials  contained  in  Mr.  Collyer's  tentive  examination  of  the  learned 
able  work  on  Partnership,  B.  2,  c.  2,  reader.  2  Bell,  Comm.  B.  7,  o.  2, 
§  2,  pp.  131-162,  2d  ed.  Mr.  Bell  §  4,  pp.  645-648,  5th  ed. 
has  also  devoted  a  considerable  space 
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OHAP.  X.]  CONSTEUCTION  OF  ARTICLES.  §  189 

ertioDS  of  all  the  partners  for  the  common  good  ;  and  relac- 
tance,  and  discontent,  and  resistance  are  so  incompatible  with 
such  success,  that  at  first  it  would  seem  that  no  court  of 
equity  ought  to  exert  any  such  authority  to  compel  an  ob- 
servance of  a  mere  treaty  to  form  a  partnership.  But,  on  the 
other  hand,  there  may  be  serious  evils  resulting  from  a  total 
refusal  to  interfere  in  all  cases  of  this  sort  under  any  circum- 
stances ;  for  one  or  more  of  the  partners  may  have  incurred 
responsibilities  on  account  of  the  intended  firm,  or  prelimi- 
nary steps  for  the  business  of  the  intended  partnership  may 
have  been  taken,  and  acts  done,  putting  the  same  into  an 
inchoate  and  imperfect  operation  upon  the  full  faith  and  con- 
fidence of  the  punctilious  discharge  of  duties  by  the  other 
side,  so  that  it  may  work  a  most  serious,  if  not  an  irreparable 
mischief  and  injury,  not  to  enforce  the  specific  performance 
of  the  contract,  so  as  to  bind  all  parties  to  tlie  acts  so  done, 
and  to  the  responsibilities  so  incurred. 

§  189.  Same  Subject.  Courts  of  equity  have  upon  this  sub- 
ject adopted  an  intermediate  ground ;  while,  on  the  one  hand, 
they  will  not  ordinarily  entertain  bills  for  a  specific  perform- 
ance of  such  a  preliminary  contract,  they  will,  on  the  other 
hand,  under  special  and  peculiar  circumstances,  in  order  to 
suppress  frauds,  or  manifestly  mischievous  consequences, 
compel  such  a  performance.^  One  of  the  cases  in  which 
courts  of  equity  will  not  ordinarily  interfere  is,  where  the 

^  Buxton  V.  Lister,  8  Atk.  383,  Penn.  St.  335,  an'd  next  note. }    Lord 

885;  Hibbert  v.  Hibbert,  cited  Coll.  Hardwicke,  in  Buxton  v.  Lister,  3 

on  P.  B.  2,  c.  2,  §  2,  pp.  132,  133,  Atk.  385,  ar^u^n^o, said:  <' Suppose 

2d  ed. ;  Wats,  on  P.  c.  1,  p.  60,  2d  two  partners  should  enter  into  an 

ed. ;  AnoD.,  2  Yes.  Sr.  629, 630;  Gow  agreement,  by  such  a  memorandum 

on  P.  c.  2,  §  4,  pp.  109, 110,  3d  ed. ;  as  is  in  the  present  case,  to  carry  on 

1  Story,  £q.  Jur.  §  666,  and  note;  a  trade  together,  and  that  it  should 

Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  131-  be  specified  in  the    memorandum 

133,  2d  ed. ;  [England  v.  Curling,  8  that  articles  should  be  drawn  pur- 

Beav.  129;  Sichel  v.  Mosenthal,  30  suant  to  it,  and   before  they  are 

Beay.  371;  Manning  o.  Wadsworth,  drawn  one  of  the  parties  flies  o£F, 

4  Md.  59;  Whitworth  v,  Harris,  40  I  should  be  of  opinion,  upon  a  bill 

Miss.  483].     {See  also  Lind.  on  P.  brought  by  the  other  in  this  court 

4th  ed.  914;  Scott  v,  Rayment,  L.  for  a  specific  performance,  that,  not- 

B.  7  Eq.  112;  Somerby  r.  Buntin,  withstanding  it  is  in  relation  to  a 

118  Mass.  279;  Cross  v.  Hopkins,  6  chattel  interest,  yet  a  specific  per- 

W.  Va.  323;  Meason  9.  Kaine,  63  formance  ought  to  be  decreed." 
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partnership  is  to  continue  during  the  mere  pleasure  of  the 
parties ;  for  in  such  a  case  it  seems  utterly  nugatory  to  decree 
a  partnership,  which  may  be  immediately  dissolved  at  the 
will  of  the  dissatisfied  party.^  On  the  other  hand,  where  the 
partnership  has  informally  gone  into  operation,  or  it  is  for  a 
specific  term  of  time,  courts  of  equity  have  not  unfrequently 
decreed  a  specific  performance,  with  the  view  of  investing 
the  parties  fully  with  all  their  legal  rights.^ 

§  190.  Constriiction  of  General  Words,  Passing  from  these 
preliminary  considerations,  let  us,  in  the  next  place,  attend 
to  some  of  the  more  important  stipulations  usually  contained 
in  articles  of  partnership.  And  here  it  is  to  be  observed  that 
the  same  rules  of  construction  apply  as  in  ordinary  cases; 
that  is  to  say,  to  ascertain  what  is  the  real  intention  of  the 
parties  in  particular  stipulations ;  and,  when  ascertained,  to 
'  carry  it  into  effect,  limiting  any  general  language,  incau- 
tiously used,  to  the  particular  purposes  and  objects  and  trans- 
actions specified.^    On  the  other  hand,  general  language,  and 

^  Hercy  0.  Birch,  9  Ves.  357,  359;  agreement  (like  the  execution  of  a 

1  Madd.  Ch.  Pract.  411,  note  (x);  lease  after  the  expiration  of  the 
Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  133-  term,  see  Nesbitt  v. Meyer,  1  Swans. 
135,  2d  ed. ;  Van  Sandau  r.  Moore,  223,  226),  might  be  important,  as 
IRuss.  441,  463;  {Buck  v.  Smith,  investing  the  party  witli  the  legal 
29  Mich.  1 66).  But  see  Gow  on  P.  rights,  for  which  he  contracted.'' 
c.  2,  §  4,  pp.  110,  111,  3ded.  —  Mr.  We  have  already  seen  (ante,  §  181) 
Swanston,  in  his  learned  note  to  that,  although  in  ordinary  partuer- 
Crawshay  p.  Maule,  1  Swans.  495,  ships  the  Koman  law  only  gave  the 
513,  has  remarked:  *^  It  seems  clear  action  pro  socio  after  a  dissolution 
that,  in  general,  the  Court  of  Chan-  of  the  partnership;  yet  in  certain 
eery  will  compel  specific  performance  peculiar  partnerships  for  collection 
of  an  agreement  for  a  partnership:  of  the  public  revenue  (Causa  Vectir* 
Buxton  V.  Lister,  3  Atk.  385;  Anon,  galium),  the  action  ;9ro  socio  for  an 

2  Ves.  629 ;  but  Lord  Eldon  is  rep-  account  lay  during  the  continuance 
resented  to  have  held  that  this  of  tlie  partnership.  Poth.  Pand.  17, 
doctrine  is  not  applicable  to  part-  2,  n.  33;  D.  17,  2,  65,  15. 
nerships,  which  may  be  immediate-  '  Coll.  on  P.  B.  2,  c.  2,  §  2,  p. 
ly  dissolved.  Hercy  v.  Birch,  9  Ves.  135,  2d  ed. ;  Gow  on  P.  c.  2,  §  4, 
360.  See  1  Madd.  Princ.  &  Pract.  pp.  109, 110, 3d  ed.  But  see  Downs 
411,  2d  ed.  This  distinction,  how-  t7.  Collins,  6  Hare,  418;  jLind.  on 
ever,  must  be  received,  it  is  pre-  P.  4th  ed.  915}. 

Bumed,  not  without    qualification.         '  Coll.  on  P.  B.  2,  c.  2,  p.  137; 

In  many  such   cases,   though   the  1  Fonbl.  £q.  B.  1,  c.  6,  §  16,  and 

partnerahip  could  be  immediately  note  (1);  Gainsborough  v.  Stork, 

dissolved,  the  performance  of  the  Barnard.  Ch.  312. 
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especially  such  as  relates  to  the  nature  and  extent  of  cove- 
nants, may  frequently  be  applied,  and  deemed  to  run  through 
the  whole  body  of  the  articles.  Thus,  for  example,  the  words 
of  covenant  which  usually  occur  at  the  commencement  or  in- 
troductory part  of  the  articles  usually  declare  the  covenant 
to  be  joint  and  several ;  and  words  of  covenant  in  the  suc- 
ceeding stipulations  of  the  instrument  are  on  that  account 
usually  construed,  although  not  so  expressed,  to  be  also 
intended  to  be  joint  and  several.^ 

§  191,  Articles  explained  hy  Conduct  under  them.  It  is 
not,  however,  less  important,  in  order  to  arrive  at  correct 
results,  to  take  into  consideration  other  matters.  Thus,  al- 
though the  aiticles  of  partnei-ship  regulate  the  rights,  duties, 
obligations,  and  interests  of  the  parties  thereto,  in  certain 
specified  cases,  yet  they  leave  in  full  force  all  the  other  i-ights, 
duties,  obligations,  and  interests  implied  by  law,  so  far  as 
they  are  not  superseded,  controlled,  qualified,  or  limited  by 
those  articles.^  In  the  next  place,  in  all  cases  of  doubtful 
interpretation,  the  actual  construction  adopted  by  the  part- 
ners in  their  partnership  transactions  will  be,  and  indeed 
ought  to  be,  adopted  as  the  true,  legitimate,  and  appropriate 
interpretation  intended  by  themselves.^ 

§  192.  Articles  modified  and  waived  hy  Acts  of  the  Part- 
ners. In  the  next  place,  partnership  articles  in  the  view  of 
courts  of  equity,  whatever  may  be  the  rule  at  law,  are  liable 
to  be  controlled,  superseded,  qualified,  or  waived  by  the  acts 
and  transactions  of  the  partnership,  in  the  course  of  the  busi- 
ness thereof,  wherever  the  assent  of  all  the  partners  thereto 
may  be  fairly  inferred,  and  however  positive  or  stringent 

I  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  139,  2d  ed. ;  Geddes  v.  Wallace,  2 

139,  2d  ed. ;  Id.  B.  2,  c.  3,  §  1,  p.  Bligh,270,  271,  297,  298;  [Beacham 

ie9.  r.  Eckford,  2  Sand.  Ch.  116.    En- 

*  Coll.  on  P.  B.  2,  0.  2,  §  2,  pp.  tries  in  the  books  of  a  partnership 
138,  139 ;  Crawshay  v.  Collins,  15  have  been  said  to  be  as  conclusive 
Yes.  218,  226;  Jacluon  o.  Sedgwick,  of  the  rights  of  the  partners  as  if 
1  Swans.  460,  469;  Pettyt  v.  Jane-  prescribed  in  a  regular  contract, 
son,  6  Madd.  146;  [Smith  v.  Jeyes,  Stewart  v,  Forbes,  1  Hall  &  Tw.  461; 
4  Beav.  503];  iSlemmer's  Appeal,  b.  g.  1  Macn.  &  6.  137].  {See  also 
58  Penn.  St.  168}.  Citizens'  Fire  Insurance  Security  & 

•  ColL  on  P.  B.  2,  c.  2,  §  2,  p.  Land  Co.  v.  Doll,  35  Md.  89.} 
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those  provisions  may  be.^  In  short,  in  many  cases  of  this 
kind  9  looking  to  the  course  of  conduct  of  the  partners  and 
the  special  circumstances  of  their  business,  or  to  their  general 
acquiescence  or  their  positive  acts,  we  may  often  have  the 
most  satisfactory  evidence  that  the  partnership  articles  have 
been  laid  aside,  either  pro  tanto  or  in  whole,  and  that  new 
articles  and  arrangements  have  been  entered  into  in  their 
stead.^    Hence,  it  has  been  judicially  declared  that,  in  courts 

^  [^*  PartnerB,"  it  has  been  said,  nersbip,  the  parties  agree  that  no 

**  if  they  please,  may,  in  the  course  one  of  them  shall  draw  or  accept  a 

of  the  partnership,  daily  come  to  a  bill  of  exchange  in  his  own  name 

new  arrangement  for  the  purpose  of  without  the  concurrence  of  all  the 

having  some  addition  or  alteration  others;  yet,  if  they  afterwards  slide 

in  the  terms  on  which  they  carry  on  into  a  habit  of  permitting  one  of 

business,  proFided'  those  additions  them  to  draw  or  accept  bills  with- 

or   alterations    be  made  with   the  out  the  concurrence  of  the  others, 

unanimous  concurrence  of  all  the  this  court  will  hold  that  they  have 

partners."    England  v.  Curling,  8  varied  the  term  of  the  original  agree- 

Beay.  129;  McDougald  o.  Banks,  13  ment  in  that  respect.     So,  in  this 

Ga.  451.]  case,  if  it  can  be  shown  that,  in  the 

*  Geddes  v.  Wallace,  2  Bligh,  administration  of  this  property,  the 
270,297,298;  Jackson  v.  Sedgwick,  proprietors  in  general,  after  1812, 
1  Swans.  460,  469 ;  Const  v.  Harris,  pursued  a  different  course  from  thai 
Turn,  k  R.  496,  523;  Gow  on  P.  provided  for  by  the  deed  of  March, 
c.  1,  §  1,  pp.  9,  10«  3d  ed  ;  [£ng-  1812,  they  must  be  taken  to  have 
land  p.  Curling,  8  Beav.  129 ;  Stew-  altered  the  agreement,  and  to  have 
art  V.  Forbes,  1  Hall  k  Tw.  461;  substituted  the  terms  to  which,  in 
8.  c.  1  Macn.  &  G.  137;  Coventry  their  conduct,  they  have  adhered, 
V.  Barclay,  33  Beav.  1];  |on  ap-  instead  of  the  terms  contained  in  the 
peal,  3  De  G.  J.  &  Sm.  320;  Ex  original  agreement  And,  with  re- 
parte  Barber,  L.  R.  5  Ch.  687  ;  spect  to  the  present  plaintiff,  there 
Clark's  Appeal,  72  Penn.  St.  142|.  can  be  no  doubt  that  if,  after  the 
—  In  Const  P.  Harris,  Turn.  &  R.  deed  of  1812  was  executed,  his  tes- 
523,  Lord  Eldon  said:  ^*  In  ordinary  tatrix  gave  in  to  a  course  of  admin- 
partnerships  nothing  is  more  clear  istration  of  the  property,  different 
than  this,  that  although  partners  from  the  course  provided  for  by  the 
enter  into  a  written  agreement,  stat-  deed;  if  her  acts,  or  the  acts  of  oth- 
ing  the  terms  upon  which  the  joint  ers  with  her  consent,  afforded  such 
concern  is  to  be  carried  on,  yet,  if  evidence  of  departure  from  the  terms 
there  be  a  long  course  of  dealing,  of  the  written  agreement,  as  to 
or  a  course  of  dealing  not  long,  but  amount  to  the  substitution  of  a  new 
still  so  long  as  to  demonstrate  that  agreement,  though  endenced  only 
they  have  all  agreed  to  change  the  by  parol,  instead  of  the  written 
terms  of  the  original  written  agree-  agreement;  he,  claiming  under  her, 
ment,  they  may  be  held  to  have  must  be  bound  by  her  acts,  and  can- 
changed  tiiose  terms  by  conduct,  not  be  at  liberty  to  revert  back  from 
For  instance^  if,  in  a  common  part-  those  acts,  establishing  a  new  agree- 
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CHAP.  X.]  CONSTRUCTION  OF  ARTICLES.  §  194 

of  equity,  articles  of  partnership  containing  clauses  which 
have  not  been  acted  upon  by  the  parties  are  read  as  if  those 
clauses  were  expunged,  or  were  not  inserted  therein.^ 

§  193.  Business  not  to  be  extended  beyond  Articles,  In 
respect  to  the  nature  and  extent  and  kind  of  business  of  the 
partnership,  as  stated  in  the  articles,  courts  of  equity  construe 
the  articles  strictly,  and  do  not  permit  the  business  to  be  ex- 
tended by  any  of  the  partners  without  the  consent  of  all  of 
them,  either  express  or  implied,  to  any  other  business  or 
branch  of  business  of  a  different  nature,  extent,  or  kind ;  and 
if  it  is  attempted,  they  will  interpose  by  way  of  injunction  to 
restrain  the  offending  parties.^ 

§  194.  Commencement  of  the  Partnership.  In  the  next  place, 
as  to  the  commencement  of  the  partnership.  If  no  other  time  is 
fixed  by  the  articles,  the  commencement  will  take  place  from 
the  date  and  execution  of  the  instrument.^  And  this  rule  is  so 
inflexible  at  law,  that  parol  evidence  has  been  deemed  inadmis- 
sible to  control  this  intendment,  although  the  partnership  would 
thus  be  rendered  illegal,  at  least  if  thereby  the  true  construc- 
tion of  the  words  of  the  instrument  would  be  varied.*  This 
is  certainly  pressing  the  law  of  implied  construction  to  a  great, 
but  perhaps  not  to  an  undue,  extent.    It  would  not  probably 

ment,  to  call  into  operation  again  '  Williams  o.  Jones,  5  B.  & 
the  old  agreement,  and  to  insist  C.  108;  [Diz  i;.  Otis,  5  Pick, 
that  the  non-execution  of  the  old  38.  See  Davis  v.  Jones,  17  C. 
agreement  iS|  in  such  circamstances,  B.  625;  Reboul  v.  Chalker,  27 
a  breach  of  trust.  So,  again,  it  is  Conn.  114];  |Lind.  on  P.  4th 
a  principle  of  this  court,  witli  re-  ed.  831;  Hall  v,  Edson,  40  Mich, 
spect  to  partnership  concerns,  that  651}.  —  Perhaps  Williams  v,  Jones 
a  partner  who  complains  that  the  requires  a  more  full  exposition, 
other  partners  do  not  do  their  duty  The  ground  upon  which  the  learned 
towards  him  must  be  ready  at  all  judges  put  it  was  that  the  evi- 
times,  and  offer  himself,  to  do  his  dence  made  the  instrument  con- 
duty  toward  them."  ditional,  instead  of  being,  as  it 
^  Jackson  v.  Sedgwick,  1  Swans,  was  in  terms,  absolute.  But,  sup- 
460,  469;  Coll.  on  P.  B.  2,  c.2,  §  2,  pose  the  instrument  had  been 
p.  139,  2d  ed.  signed  on  the  first  day  of  Jana- 

*  Natusch  V,  Irving,  €rOw  on  P.  ary,  and  it  was  agreed  between 
App.  398,  407,  3d  ed. ;  Id.  pp.  Ill,  the  parties,  by  parol,  that  it  should 
112.  {SeeDrewv.  Beard,  107  Mass.  commence  on  the  first  day  of  the 
64. 1  ensuing  February,  would  the  like 

*  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  objection  have  applied? 
140,  2d  ed. 

816 


§  196  PABTNESSHIP.  [CBL^P.  X. 

be  acted  upon  by  courts  of  equity,  unless  the  parol  evidence 
was  repugnant  to  the  terms  of  the  written  contract,  as,  for 
example,  by  making  the  agreement  conditional,  when  upon  its 
face  it  was  absolute,  and  not  merely  a  supplement  thereto. 

§  195.  Duration  of  the  Partnership  :  Partnership  dissolved  hy 
Death  of  any  Partner  notwithstanding  Articles.  In  the  next 
place,  as  to  the  duration  of  the  partnership.  Although  the  part- 
nership be  fixed  to  a  particular  term  or  period  of  time,  yet  it  is 
always  understood,  as  an  implied  condition  or  reservation,  un- 
less the  contrary  is  expressly  stipulated,  that  it  is  dissolved  by 
the  death  of  either  of  the  partners  at  any  time  within  that 
period  J  This  doctrine  seems  an  exception  to  the  ordinary  rules 
of  the  common  law  in  the  interpretation  of  contracts,  and  it  has 
sometimes  been  complained  of  as  unreasonable.  But  it  seems 
founded  in  very  equitable  principles  and  is  a  natural  result  of 
the  peculiar  objects  of  the  contract.^  Every  partnership  is 
founded  upon  a  delectus  personce^  which  implies  confidence  and 
knowledge  of  the  personal  character,  and  skill,  and  ability  of 
the  other  associates ;  and  their  personal  co-operation,  advice, 
and  aid  in  all  the  transactions  thereof.  The  death  of  any  one 
partner  necessarily  puts  an  end  to  all  such  co-opei*ation,  ad- 
vice, and  skill.  IT,  therefore,  the  partnership  were  not,  what- 
ever might  be  the  stipulated  terms  for  its  continuance,  put 

^  Coll.  on  F.  B.  1,  c.  2,  §  2,  pp.  must  abide  by  it;  but  if  they  enter 

73,  74,  2d  ed. ;  Id.  B.  2,  c.  2,  §  2,  p.  into  it  without  saying  how  long  it 

140;  Crawford  o.  Hamilton,  3  Madd.  shall  endure,  they  are  understood  to 

251 ;  Scholefield  v.  Eichelberger,  7  take  that  course  in  the  expectation 

Fet.  586,  594 ;  Vulliamy  o.  Noble,  3  that   circumstances    may  arise    in 

Mer.  593, 614;  €row  on  F.  c.  5,  §  1,  which  a  dissolution  will  be  the  only 

pp.  219,  220,  3d  ed. ;  Gratz  v.  Bay-  means  of  saving  them  from  ruin; 

ard,  11  S.  &  R.  41 ;  [Bell  v.  Nevin,  and  considering  what  persons  death 

15  W.  R.  85;  6  Am.  L.  Reg.  N.  s.  might  introduce  into  the  partner- 

181].  ship,  unless  it  works  a  dissolution, 

*  In  Crawshay  o.  Maule,  1  Swans,  there  is  strong   reason  for  saying 

195,  509,  Lord  Eldon  said:  **  The  that  such  should  be  its  effect    Is 

doctrine  that  death  or  notice  ends  a  the  surviving  partner  to  receive  into 

partnership  has  been  called  unrea-  the  partnership,  at  all  hazards,  the 

son  able.    It  is  not  necessary  to  ex-  executor  or  administrator  of  the  de- 

amine  that  opinion;  but  much  re-  ceased,  his  next  of  kin,  or  possibly 

mains  to  be  considered  before  it  a  creditor  taking  administration,  or 

can  be  approved.     If  men  will  en-  whoever  claims  by  representation, 

ter  into  a  partnership,  as  into  a  or  assignment  from  his  representa- 

marriage,  for  better  and  worse,  they  tive  ?  " 
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CHAP.  X.]  CONSTEUCTION  OF  ARTICLES.  §  196 

an  end  to  by  the  death  of  any  one  partner,  one  of  two  things 
must  follow,  either  that  the  whole  business  of  the  partnership 
must  be  carried  on  by  the  surviving  partnera  exclusively,  at 
the  hazard  of  the  estate  and  interests  of  the  deceased  partner, 
or  else  that  the  personal  representative  of  the  deceased,  toties 
quoties^  who  may  be  a  mere  stranger,  or  even  a  woman,  wholly 
unfit  for  and  unacquainted  with  the  business,  must  be  ad- 
mitted into  the  management.  We  see  at  once  that  either 
alternative  may  be  highly  inconvenient  or  injurious  to  the 
rights,  interests,  and  objects  of  the  original  concern.^  The 
law,  therefore,  will  not  force  it  upon  the  parties ;  but  it  pre- 
sumes, in  the  absence  of  all  contrary  stipulations,  that,  by  a 
tacit  consent,  death  is  to  dissolve  the  partnership,  because  it 
dissolves  the  power  of  a  personal  choice,  confidence,  and 
management  of  the  concern.^ 

§  196.  Roman  Law.  The  Roman  law  adopted  this  doctrine 
in  its  fullest  extent,  and  did  not,  as  we  have  seen,  even  per- 
mit the  pai-ties  by  their  private  stipulations  to  agree  that 
upon  the  death  of  a  partner  his  heir  should  be  admitted  into 
the  partnership  for  the  reasons  before  suggested.  *'  Solvitur 
adhuc  societas  etiam  morte  socii ;  quia  qui  societatem  con- 
trahit,  certam  personam  sibi  eligit.  Sed  et,  si  consensu  plu- 
rium  societas  contracta  sit,  morte  unius  socii  solvitur,  etsi 
plures  supersint ;  nisi  in  coeunda  societate  aliterconvenerit."  * 
This  last  qualification,  as  we  shall  presently  see,  applied  only 
to  the  continuance  of  the  partnership  by  the  survivors.* 
"  Nemo  potest  societatem  heredi  suo  sic  parere,  ut  ipse  heres 
socius  sit.*  Idem  respondit,  societatem  non  posse  ultra  mor- 
tem porrigi ;  et  ideo  nee  libertatem  de  supremis  judiciis  con- 
stringere  quis  poterit,  vel  cognatum  ulteriorem  proximioribus 
inferre."  ®  Again  :  "  Adeo,  morte  socii  solvitur  societas,  ut 
nee  ab  initio  pacisci  possimus,  ut  heres  etiam  succedat  socie- 
tati.^    Societas  quemadmodum  ad  heredes  socii  non  transit, 

1  See  Pearce  r.  Chamberlain,  2  Crawshay  ».  Maule,  1  Swans.  509, 

Ves.  Sr.  33,  U ;  Poth.  de  Soc.  n.  144,  note  (a). 
145;  Domat,  1,  8,  4,  art  14;  Id.  1,         »  Inst.  3,  26,  5. 
8,  2,  art.  8,  4.  *  Domat,  1,  8,  5,  art.  14, 16. 

«  Gow  on  P.  c.  5,  §  1,  pp.  218-         »  D.  17,  2,  35. 
220,  3d  ed.;  Mr.  Swanston's  note  to         «  D.  17,  2,  52,  9. 

T  D.  17,  2,  59. 
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§  198  PAETNEESHIP.  [CHAP.  X- 

ita  nec  ad  adrogatorem ;  Ne  alioquin  invitus  quis  socius  effi- 
ciatur,  cui  non  vult."  ^  The  law  of  England,  as  well  as  that 
of  France,  as  we  have  seen,  is  contrary  in  this  respect  to 
the  Roman  law,  and  permits  the  parties,  by  express  stipula- 
tion, to  provide  for  the  continuance  of  the  partnership  after 
the  death  of  one  partner,  and  for  the  admission  thereto  of  his 
heir,  or  other  representative.^ 

§  197.  Terms  and  Stipulations  of  Partnership  continued  be- 
yond  the  Time  limited  in  Articles.  But  suppose  the  original  term 
of  the  partnership  should  expire  by  the  mere  effluxion  of  time, 
and  still  the  partnership  should,  as  indeed  not  unfrequently 
happens,  continue  to  be  carried  on  by  the  same  parties,  vrith- 
out  the  execution  of  any  new  articles  of  partnership,  or  with- 
out any  express  recognition  of  the  old  articles  ;  the  question 
would  arise  as  to  what  ought,  under  such  circumstances,  to  be 
deemed  the  terms  and  stipulations  of  the  continued  partner- 
ship. Is  it  to  be  presumed  to  be  renewed  for  the  like  period 
of  time,  and  upon  the  like  stipulations  and  conditions  as  those 
which  were  contained  in  the  old  articles?  Or  is  it  to  be 
deemed  a  mere  partnership  during  the  pleasure  of  both  par- 
ties, and  dissoluble  instantaneously  at  the  will  of  either? 
And  if  the  latter  be  the  true  predicament  thereof,  then  are  the 
interests  of  the  parties,  and  their  shares  in  the  profits  while 
it  is  actually  continued,  to  be  governed  and  guided  by  the 
stipulations  of  the  old  articles  or  not? 

§  198.  Same  Subject,  Perhaps  these  inquiries  cannot  be 
answered  universally  in  the  same  manner,  as  equally  applicable 
to  the  circumstances  of  all  cases,  for  the  habits  of  the  trade, 
and  the  conduct  of  the  parties,  may  often  establish  the  fact 
satisfactorily  that  some  of  the  articles  have  been  practically 
waived  or  abrogated  or  qualified,  while  others  are  necessarily 
implied  as  being  in  full  force  and  operation.  In  such  cases 
the  presumption  of  the  actual  state  of  the  partnership  con- 
tract will  necessarily  vary  with  the  circumstances,  and  be 

1  D.  17,  2,  65,  11;  D.  3,  2,  6,  6.  144,  145;  Gow  on  P.  c.  5,  §  1,  pp. 

«  Ante,  §  5;  Pearce  v.  Chamber-  219,  220,  3ded.;  Coll.  on  P.  B.  2, 

lain,  2  Ves.  Sr.  33 ;  Balmain  v.  Shore,  c.  2,  §  2,  pp.  140, 147,  2d  ed. ;  Gratz 

9  Ves.  500;  Crawshay  v.  Maule,  1  v.  Bayard,  US.  &  R.  41. 
Swanc.  495,  508;  Poth.  de  Soc.  n. 
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governed  by  them,  and  not  govern  them.  In  the  absence, 
however,  of  all  presumptions  of  this  nature,  the  general  rule 
seems  to  be  that  the  partnership  is  to  be  deemed  one  for  no 
definite  period,  but  dissoluble  at  the  will  of  any  of  the  part- 
ners;^ but  that,  in  other  respects,  the  old  articles  of  the  ex- 
pired partnership  are  to  be  deemed  adopted  by  implication 
as  the  basis  of  the  new  partnership  during  its  actual  con- 
tinuance.^ 

^  Featherstonhaugh  v.  Fenwick,  is  to  receive  no  compensation  for  his 

17  Ves.  298,  307.    [See  Gould  o.  time  and  services  unless  a  profit  is 

Horner,  12  Barb.  601.]  realized  from  the  business,  and  bv 

*  Booth  V.  Parks,  1  Molloy,  465;  the  articles  of  partnership  it  was  to 
Crawshay  v,  Collins,  15  Ves.  218,  continue  for  one  year,  but  was  in 
228;  U.  S.  Bank  r.  Binney,  5  Ma-  fact  continued  two  years  without 
son,  176,  185. — In  this  last  case  any  new  agreement,  it  was  held  that 
the  Court  said :  **  Whether  the  pres-  the  same  provision  must  apply  to  the 
ent  be  a  limited  or  general  partner-  second  year.  Bradley  v.  Chamber- 
ship  is  to  be  determined  by  the  lin,  16  Vt.  613 ;  Essex  v,  Essex,  20 
whole  evidence  in  the  case.  It  is  Beav.  442;  Parsons  o.  Hay  ward,  31 
certain  that  by  the  articles  it  is  a  Beav.  199,  affirmed  on  appeal,  4  De 
limited  copartnership,  and  confined  G.  F.  &  J.  474;  s.  c.  6  L.  T.  n.  s.  628; 
to  the  soap  and  candle  business.  Mifflin  v.  Smith,  17  S.  &  R.  165. 
Those  articles  expired  by  their  own  A  memorandum  of  a  partnership 
limitation  in  two  years,  and  had  between  A.,  B.,  and  C.  provided 
force  no  longer,  unless  the  parties  that,  if  one  died,  the  survivors 
elected  to  continue  the  partnership  should  pay  to  his  executora  the  value 
on  the  same  terms.  That  is  matter  of  his  capital  as  appearing  on  the 
of  evidence  upon  the  whole  facts,  last  account.  A.  died,  and  B.  and 
The  natural  presumption  is  that,  as  C.  continued  the  business.  B.  after- 
the  partnership  was  continued  in  wards  died.  It  was  held,  from  the 
fact,  it  was  continued  on  the  same  conduct  of  the  parties,  that  the  same 
terms  as  before,  unless  that  pre-  stipulation  was  continued  in  exist- 
sumption  is  rebutted  by  the  other  ence,  and  that  C.  should  pay  to  B.'a 
circumstances  in  the  case.  There  is  executors  the  value  of  his  capital  as 
no  written  agreement  respecting  the  appearing  on  the  last  account.  King 
extension  of  the  copartnership;  and  v.  Chuck,  17  Beav.  325.  But  wheie 
therefore  it  is  open  for  inquiry  upon  the  articles  of  a  partnership  for  a 
all  the  evidence.  The  present  notes  term  provided  that  either  partner 
were  made  and  indorsed  long  after  might,  in  the  event  of  specified  oon- 
the  term  of  two  years  expired.  The  duct  on  the  part  of  the  other,  dis- 
plaintiifs  contend  that  the  partner-  solve  the  partnership  by  notice,  and 
ship  was  then  general;  the  defend-  that  the  latter  pai*tner  should,  in 
ants,  that  it  was  limited,  as  before,  that  case,  be  considered  as  quitting 
The  jury  must  determine  between  the  business  of  the  former,  this  pro- 
them,  upon  weighing  all  the  facts  vision  was  held  not  applicable  to  a 
and  presumptions."  [Thus,  if  by  continuation  of  the  paiiinership,  af-  ' 
the  written  agreement  one  partner  ter  the  term,  without  an  express  re- 
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§  199.  Clauses  Stipulating  for  Continuance  of  Partnership 
notwithstanding  Death.  In  this  connection  it  may  be  well  to 
say  a  few  words  as  to  clauses  in  articles  of  partnership,  stipulat- 
ing for  the  continuance  thereof,  notwithstanding  the  death  of 
one  or  more  of  the  partners.^  Such  a  clause  is  usually  intro- 
duced into  partnerships  for  a  long  term  of  years,  where  the  out- 
lay of  capital  is  great  in  permanent  fixtures  and  manufacturing 
establishments,  and  the  locality  of  the  trade  renders  it  import- 
ant, in  point  of  profit  and  goodwill,  that  it  should  be  steadily 
carried  on,  as  long  as  may  be,  under  the  same  proprietors  or 
their  representatives.  In  cases  of  this  sort  the  clause  com- 
monly empowers  the  representative  of  the  deceased  partner 
to  carry  on  the  trade,  in  conjunction  with  the  survivors,  for 
the  benefit  of  the  widow  and  children  of  the  deceased  partner ; 
and  frequently,  also,  for  the  admission  of  one  or  more  of  his 
children  into  the  concern,  upon  his  or  their  amval  at  ma- 
jority.* Sometimes  the  provision  partakes  of  the  character  of 
a  settlement,  giving  an  interest  in  the  partnership  to  the  ^ 

widow  during  her  life,  and  dividing  her  «hare,  after  her  death, 
equally  among  all  the  children.^     Under  such  circumstances, 

newal.     Clark  o.  Leach,  32  Beav.  tention  to  the  joint  business,  and 

14,  affirmed  on  appeal.     1  De  G.  J.  receive  an  allowance  for  their  ser- 

&  S.  409.]     {And  a  provision  that,  vices  each  year,  and  afterwards  the 

on  the  decease  of  one  of  the  part-  third  partner  sold  his  interest  toan- 

ners  before  the  expiration  of  the  other,  who  allowed  the  business  to 

term,  the  surviving  partner  should  continue   without    interruption   or 

pay  to  his  executors  a  certain  sum,  any  new  agreement,  it  was   held 

as  the  purchase-money  for  his  inter-  that,  upon  the  final  settlement  of 

est  in  the  goodwill  of  the  business  the  affairs  of  the  new  partnership, 

was  held  to  apply  to  the  partnership  the  two  active  partners  were  entitled 

at  will,  constituted  by  carrying  on  to  compensation  for  their  services  in  i 

the  business  after  the  expiration  of  the   new  partnership  as  upon  the 

the  term.    Cox  r.  Willoughby,  13  original  agreement    Wilson  v.  Line- 

Ch.  D.   8C3.     See  also  Gillett  v.  berger,  83  N.  C.  524.|  4 

Thornton,  L.  R.  19  Eq.  599,  where         ^  [See   Laughlin   v.  Lorenz,    48 

an  arbitration  clause  was  held  to  Penn.  275 ;  Stan  wood  v,  Owen,  14 

apply  to  a  continuation  of  the  part-  Gray.  195] ;  {Edwards  v.  Thomas,  66 

nership  after  the  expiration  of  tlie  Mo.  468;  Carroll  t'.  Alston,  1 S.  C.  7|. 

time  for  which  the  partnership  was         «  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp. 

originally  formed.     Where,  in  the  147,  148,  2d  ed.     [See  Downs  w. 

formation  of  a  partnership  of  three  Collins,  6  Hare,  418.]  j 

persons,  it  was  agreed  that  two  of         »  Ibid.     [See  Skirving  v.  Wil- 

them  should  give  their  personal  at-  liams,  24  Beav.  275.] 
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the  question  may  arise  whether  all  the  children  take  a  vested 
interest  in  the  partnership  trade,  from  time  to  time,  as  they 
are  born,  so  that  although  they  should  die  during  the  lifetime 
of  their  mother,  yet  their  shares  thereof  will  be  transmissible ; 
or  whether  such  children  only  as  are  living  at  the  death  of 
the  mother  are  entitled  to  take  a  vested  share  or  interest. 
It  has  been  decided  that  the  latter  is  the  true  interpretation 
to  be  put  upon  such  provisions,  upon  the  ground  that  the 
primary  object  of  all  such  clauses  is  the  continuance  of  the 
partnership;  and  that  all  the  other  provisions  contained 
therein,  ought  to  be  treated  as  subservient  to  this  leading 
purpose.^ 

1  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  147,  &c.,  would  postpone,  not  the  com- 
148, 2d.  ed.;  Balmain  v.  Shore,  9  Ves.  mencement  of  the  interest,  but  only 
500,  506,  507.  —  The  case  of  Bal-  the  commencement  of  the  possession, 
main  t^.  Shore  was  of  this  nature;  Accordingly  it  was  contended,  on 
and  Sir  William  Grant,  in  deliver-  the  one  hand,  that  under  this  in- 
lug  his  judgment,  said:  *'The  ob-  strument  all  the  children  took  vested 
ject  of  these  very  ill-drawn  articles  interests  in  the  partnership  shares, 
is  to  constitute  a  partnership  for  the  as  they  were  born ;  and  though  some 
very  unusual  term  of  ninety-nine  died  before  their  mothers,  yet  their 
years.  As  it  was  not  to  be  expected  shares  were  transmissible ;  on  the 
any  of  the  parties  should  live  so  other,  that  the  words  in  the  clause 
long,  it  was  necessary  to  ascertain  to  which  I  have  alluded  are  to  have 
in  what  mode  the  partnership  was  a  different  construction;  and  that 
to  continue  after  their  death;  and  it  such  children  only  will  be  entitled 
appears  to  have  been  intended  for  to  a  share,  as  shall  be  living  at  the 
their  own  benefit,  and  that  of  their  death  of  the  widow.  The  words,  I 
families,  called,  in  some  parts  of  think,  must  receive  their  construc- 
the  articles,  their  sequels  in  right,  tion  from  the  consideration  of  the 
From  the  manner  in  which  the  in-  particular  instrument.  The  pri- 
terests  are  given  in  the  clause,  more  mary  object  was  to  constitute  a 
particularly  ascertaining  the  mode  partnership,  and  to  ascertain  the 
of  succession  to  the  shares,  the  manner  in  which  the  shares  were 
question  arises,  whether  the  words  to  be  enjoyed  in  succession.  It  was 
are  to  be  construed  as  they  would  but  a  secondary  object,  and  through 
be,  if  applied  to  dispositions  of  that  medium,  to  give  a  benefit  to 
property  in  general;  or  a  different  the  families;  and  it  appears  to  me 
construction  is  to  be  made  from  the  the  object  of  this  clause  was  to 
consideration  of  the  subject.  It  designate  and  ascertain  who  are  to 
must  be  admitted  that  if  this  were  supply  the  vacancies,  as  they  shall 
a  settlement  of  a  sum  of  money,  or  happen ;  that  no  interest  was  in- 
other  property,  the  children  would  tended  by  anticipation  to  any  one; 
take  vested  interests ;  and  the  words,  but  the  object  was  to  provide  for  the 
'after  the  decease  of  such  widow,'  filling  up  of  that  vacancy,  which 
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§  200.  Same  Subject,  —  Appointment  of  Successor.  Some- 
times the  clause  provides  for  the  continuance  of  the  partnership 
by  stipulating  that  the  interest  of  the  deceased  partner  in  the 
concern,  after  his  death  and  during  the  term  of  the  partnership, 
shall  go  to  such  persons  as  he  shall  by  his  will  name  and  ap- 
point ;  and,  in  default  of  such  appointment,  that  it  shall  de- 
volve on  his  wife,  and  in  case  of  her  death,  upon  his  children  in 
equal  shares ;  and  in  case  of  the  death  of  all  his  children,  to 
his  executors  and  administrators,  who  are  to  succeed  to  all 
his  rights  and  powers  in  the  business  and  management  of  the 
partnership.  Now,  under  such  circumstances,  the  question 
may  arise,  in  what  manner  this  power  of  appointment  is  to  be 
construed ;  whether  as  a  technical  power  of  appointment  or 
not.  If  as  a  technical  power,  then  it  will  be  necessary  for  the 
testator,  in  making  the  appointment  by  will,  to  allude  in  some 
distinct  manner  to  the  power,  so  as  to  demonstrate  that  it  is 
thereby  intended  to  be  executed  ;  for  a  general  gift  of  all  his 
estate  and  effects  to  one  or  more  of  his  children  will  not  be 
deemed  a  specific  execution  of  the  power.  Biit,  if  not  to  be 
construed  technically,  then  such  a  gift  will  amount  to  a  suf- 
ficient designation  of  the  donee  or  donees,  as  appointees  of 
his  share  in  interest  in  the  concern,  as  succeeding  partners. 
Upon  the  same  enlarged  view  of  the  objects  of  this  clause 
as  to  the  continuance  of  the  partnership  business,  it  has 
been  held  that  such  a  power  of  appointment  is  not  to  be 

might  happen  by  the  death  of  any  from  the  provision  as  to  the  sale  of 

partner  interested  in  the  partner-  a  share;  which  is  perfectly  incom- 

ship.     For  instance,  where  one  of  patible  with  the  supposition,  that 

the  original  partners  died  and  left  a  the    children,   as  they  were  born, 

widow,  she  instantly  was  to  succeed  should  take  vested  interests  in  the 

to  a  share;  when  she  died,  and  left  partnership  shares  of  their  parent, 

children,  they  were  instantly  to  sue-  It  was  impossible  the  children  then 

ceed  to  that  share ;  and,  until  a  va-  bom  could  take  such  a  vested  inter- 

cancy  happened,  there  was  no  room  est  as  t^ey  must  at  all  events  suc- 

for  ascertaining  'the  objects,  who  ceed  to.      It  was   only  upon    the 

were  to  come  in  the  place  of  the  supposition  that  the  partner  left  a 

party  dying  ;   and   therefore  such  share,  that  there  could  be  any  sue 

children  only  as  should  be  living  cessor;  and  the  vacancy  must  hap- 

at  the  time  the  vacancy  happened  pen  before  the  succession  could  be 

could  be  intended  to  succeed  upon  ascertained.'' 
that  vacancy.    That  is  more  evident 
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treated  as  technical ;  and,  therefore,  that  the  appointment  is 
well  executed  by  such  a  general  gift.^ 

§  201.  Same  Subject,  —  Election  by  Appointee  or  Executor. 
Another  question  may  arise  under  clauses  for  the  continuance 
of  the  partnership,  and  the  admission  of  the  executor  and  ad- 
ministrator of  the  deceased  partner  into  the  firm,  and  that  is, 
whether,  when  the  partnership  is  intended  to  be  continued 
after  the  death  of  the  partner,  it  is  a  matter  of  election  with 
the  widow,  children,  appointee,  or  executor,  or  administrator, 
of  the  deceased,  to  continue  the  same  or  not ;  or  whether  it 
is  absolute  and  peremptory  upon  them.  In  respect  to  clauses 
of  this  nature,  the  general  rule  is,  in  the  absence  of  all  clear 
and  well-defined  declarations  to  the  contrary,  that  they  are 
to  be  construed  as  giving  the  executor  or  administrator  an 
option,  so  that  he  may  continue  the  partnership  or  not  as  he 
may  think  proper ;  and  of  course  a  reasonable  time  will  be 
allowed  to  him  for  that  purpose.^  Probably  the  same  rule 
would  prevail  in  the  case  of  a  widow,  a  child,  a  legatee,  or 
appointee,  unless  the  language  of  the  provision  clearly  estab- 
lished a  positive  direction  that  at  all  events  the  partnership 
should  be  continued.'    If  it  did,  then  it  would  seem  clear 

^  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  stated.  This  property  ^11  therefore 
148,  149,  2d  ed.;  Ponton  v.  Dann,  pass  under  the  description  in  his 
1  Buss.  &  M.  402.  —  On  this  occa-  will,  of  *  all  other  his  estate  and  ef- 
sion  Sir  John  Leach  (Master  of  the  fects,  of  whatsoever  nature  or  de- 
Rolls)  said:  **It  is  true  the  words  scription.'"  ]  See  Beamish  t).  Beam- 
*  name  and  appoint '  are  used  in  the  ish,  Ir.  Rep.  4  Eq.  120.) 
deed ;  but,  considering  the  relation  *  T^oll.  on  P.  B.  2,  c.  2,  §  2,  pp. 
of  the  parties,  I  cannot  understand  149,  150,  2d  ed.;  Pigott  v.  Bagley, 
them  to  be  used  with  a  view  to  1  McCle.  &  Y.  669;  [Downs  o.  Col- 
create  a  power  of  appointment  in  its  lins,  6  Hare,  418;  Madgwick  o.Wim- 
technical  sense,  and  to  limit  the  ble,  6  Beav.  495].  {See Edwards o. 
testator's  power  of  disposition  by  Thomas,  66  Mo.  468.  |  Where  the 
will  over  this  part  of  his  property,  articles  provide  that  the  executors 
Without  this  stipulation,  those  who  or  administrators  shall  continue  the 
claimed  through  him  would  have  partnership  if  they  think  fit,  they 
had  no  title  to  share  in  the  partner-  will  be  considered  as  partners  unless 
ship  profits  after  his  death ;  and  it  they  give  notice  within  a  reasonable 
is  a  mere  bargain  with  his  partner,  time  to  the  contrary.  Coll.  on  P.  B. 
that  he  should  have  a  power  of  dis-  2,  c.  2,  §  2,  p.  151,  2d  ed. ;  Morris 
position  by  will,  and  if  he  died  with-  v.  Harrison,  Colles,  157. 
out  a  will,  that  the  property  should  *  Kershaw  v.  Matthews,  2  Russ. 
devolve  to  his  family  in  the  manner  62;  Pigott  t.  Bagley,  1  McCle.  &  T. 
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that  eveiy  such  party  must  take,  if  he  takes  at  all,  according 
to  the  terms  of  the  will,  and  not  otherwise ;  and  that  he  cannot 
elect  to  take  the  benefit  without  continuing  the  partnership.^ 
§  201  a.  Same  Subject.  —  Liability  of  the  Assets  of  the  2>fi- 
ceased  Partner,  Another  question  of  a  very  important  nature 
may  arise  out  of  a  provision  for  the  continuation  of  a  partner- 
ship after  the  death  of  one  of  the  partners,  as  to  the  extent  to 
which  contracts  made  after  the  death  of  that  partner  bind  his 
assets.^  A  testator,  directing  the  continuance  of  a  partnership, 
may,  if  he  so  choose,  bind  his  general  assets  for  all  the  debts  of 
the  partnership  contracted  after  his  death.^  But  he  may  also 
limit  his  responsibility,  either  to  the  funds  already  embarked  in 
the  trade,  or  to  any  specific  amount  to  be  invested  therein  for 
that  purpose ;  and  then  the  creditors  can  resort  to  that  fund  or 

509.  —  In  the  former  case  Lord  El-  or  administrator,"  on  giving  notice 
don  said:  ''  If  there  is  a  partner-  within  three  months  after  the  de- 
ship  carried  on  under  articles  which  cease  of  'the  parties ;  and  the  parties 
stipulate  that  upon  the  death  of  a  dying  intestate,  the  widow  gave  such 
partner  he  shall  be  succeeded  in  notice  within  the  three  months,  but 
the  business,  either  by  some  person,  without  taking  out  letters  of  admin- 
whom  he  shall  appoint,  or  by  his  istration  till  some  time  after  the 
executors,  it  may  happen  that  his  three  months,  it  was  held  that  she 
appointees  or  his  executors  do  not  had  not  effectually  complied  with 
think  proper  to  come  into  his  place  the  condition,  so  as  to  be  admitted 
on  the  same  terms  on  which  he  was  into  the  firm.  Holland  v.  King,  6 
a  partner  in  the  concern.    In  that  C.  B.  727.] 

case,  the  death  of  the  party  puts  an  ^  Burwell  v.  Mandeville's  Ex*r, 

end  to  the  partnership.     The  stipu-  2  How.  560,  576.     See  also  Ex  parte 

lation  may  be  that  the  appointee  or  Garland,  10  Yes.  110, 119;  Ex  parte 

executor  of  the  deceased  partner  is  Richardson,  in  re  Hodgson,  3  Madd. 

to  be  a  partner  only  if  he  does  this  138;  Thompson  v.  Andrews,  1  Myl. 

or  that  particular  thing.  If  the  exec-  &  K.  116;  Pitkin  v.  Pitkin,  7  Conn, 

utor  or  appointee  refuses  to  comply  307 ;  Scholefield  v,  Eichelberger,  7 

with  the  proviso,  the  whole  concern  Pet.  586,  594;  Gratz  t\  Bayard,  11 

nmst  be  wound  up.     But  the  disso-  S.  &  R.  41 ;  [/n  re  Northern  Coal 

lution  which  takes  place  is  not  a  Mining  Co.,  10  Eng.  L.  &  Eq.  171; 

dissolution  wrought  by  the  exclusion  s.  c.  sub  nom.  Ex  parte  Blakeley's 

of  the  executor  or  appointee,  for  he  Ex'rs,  3    Macn.   &  G.  726.      See 

never  becomes  a  partner."  pctrt,  §  319  a.] 

1  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  »  [Laughlin  r.  Lorenz,  48  Penn. 

149, 150, 2d  ed. ;  Crawshay  V.  Mauie,  St.  275;    Davis    v.    Christian,    15 

1  Swans.  495,  512.     [See  Page  v.  Gratt.    11.     But   see    Stanwood  v. 

Cox,  10  Hare,  163;  {Naver.Sturges,  Owen,  14  Gray,  195];  j  Alexander  v. 

5  Mo.  App.  557}.    Where  the  op-  Lewis,  47  Tex.  481}. 
tion  was  secured  to  *'  the  executor 
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amount  only,  and  not  to  the  general  assets  of  the  testator's 
estate,  although  the  partner,  or  executor,  or  other  person  car- 
rying on  the  trade,  may  be  personally  responsible  for  all  the 
debts  contracted.^  And  this  leads  us  to  remark  that  nothing 
but  the  most  clear  and  unambiguous  language,  demonstrating 
in  the  most  positive  manner^  that  the  testator  intends  to  make 
his  general  assets  liable  for  all  debts  contracted  in  the  con- 
tinued trade  after  his  death,  and  not  merely  to  limit  it  to  the 
.funds  embarked  in  that  trade,  would  justify  the  court  in 
arriving  at  such  a  conclusion  from  the  manifest  inconvenience 
thereof,  and  the  utter  impossibility  of  paying  off  the  legacies 
bequeathed  by  the  testator's  will,  or  distributing  the  residue 
of  his  estate,  without  in  effect  saying  at  the  same  time  that  the 
payments  may  be  recalled,  if  the  trade  should  become  unsuc- 
cessful or  ruinous.  Such  a  result  would  ordinarily  be  at  war 
with  the  testator's  intention  in  bequeathing  such  legacies  and 
residue,  and  would  or  might  postpone  the  settlement  of  the 
estate  for  a  half  century,  or  until  long  after  the  trade  or  con- 
tinued partnership  should  terminate.  Lord  Eldon  ^  put  the 
inconvenience  in  a  strong  light,  by  suggesting  several  cases 
where  the  doctrine  would  create  the  most  manifest  embarrass- 
ments, if  not  utter  injustice ;  and  he  said  that  the  conven- 
ience of  mankind  required  him  to  hold  that  the  creditors  of 

^  This  is  clearly  established  by  to  be  carried  on  after  his  death,  has 

the  case  Ex  parte  Garland,  10  Ves.  been  completely  overturned  by  other 

110,  where  the  subject   was  fully  later  cases,  and  expressly  overruled 

discussed  by  Lord  Eldon,  and  Ex  by  Lord  £]don,  in  Ex-parte  Garland, 

parte  Richardson,  3  Madd.  138, 157,  10  Ves.  110,  121,   122,   where    he 

where  the  like  doctrine  was  affirmed  stated  that  it  stood  alone,  and  he 

by  Sir  John  Leach  (then  Vice-Chan-  felt  compelled  to  decide  against  its 

cellor),  and  by  the  same  learned  authority.     The  case  of  Pitkin  o. 

judge,  when  Master  of  the  Rolls,  in  Pitkin,  7  Conn.  307,  is  fully  in  point 

Thompson  v,  Andrews,  1  Myl.  &  E.  to  the  same  effect.     See  also  Bur- 

116.     The  case  of  Hankey  v.  Ham-  well  v.  Mandeville's  Ex'r,  2  How. 

mock,  before  Lord  Kenyon,  when  660,  576,  where  the  doctrine  stated 

Master  of   the    Rolls,  reported  in  in  the  text  was  affirmed. 
Cook's  Bankrupt  Law,  67,  5th  ed.,         ^  (This  language  is  disapproved 

and  more  fully  in  a  note  to  3  Madd.  of  by  the  court  in   Alexander  v. 

148,  so  far  as  may  be  thought  to  Lewis,  47  Tex.  481.  | 
decide  that  the  testator's  assets  are         '  Ex  parte  Garland,  10  Ves.  110, 

generally  liable  under  all  circum-  121,  122. 
stances,  where  the  trade  is  directed 
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the  trade,  as  Bucb,  have  not  a  claim  against  the  distributed 
assets  in  the  hands  of  third  persons,  under  the  directions  in 
the  same  will,  which  has  authorized  the  trade  to  be  carried  on 
for  the  benefit  of  other  persons.^ 

§  202.  Firm  Name.  In  partnership  articles  it  is  also  often 
agi'eed  what  shall  be  the  proper  style  of  the  firm,  as  for  ex- 
ample John  Doe  and  Company;  and  under  such  circum- 
stances it  is  a  part  of  the  duty  of  every  partner,  in  signing 
contracts  and  other  instruments,  punctiliously  to  observe  and 
follow  the  very  formulary .^  This  may  be  necessary,  not  only 
to  bind  the  firm  itself,  but  also  to  absolve  him  from  any  per- 
sonal liability,  not  only  to  third  persons,  but  also  to  his  part- 
ner.^   It  will  be  a  clear  breach  of  such  duty  and  engagement, 

^  This,  also,  was  manifestly  the  St.  275,  artides  of  partnership  pro- 
opinion  of  Sir  John  Leach  in  the  vided  that  in  the  case  of  the  death 
cases  £^07  porftf  Richardson,  3  Madd.  of  either  partner,  the  partnership 
138 ;  Thompson  v.  Andrews,  1  Myl.  should  continue  to  the  next  first  of 
&  K.  116;  and  was  expressly  held  in  August,  and  should  then  be  settled 
the  case  in  Pitkin  v.  Pitkin,  7  Conn,  up  **  in  such  manner  as  may  be  de- 
307.  [In  Kirkman  t;.  Booth,  11  cided  on  by  the  survivor  and  the 
Beay.  273,  280,  Liord  Langdale.  M.  representatives  of  the  deceased  part- 
R.,  says:  *' It  is,  and  it  has  been  ner."  One  partner  died,  and  on  the 
admitted  to  be,  a  rule  without  ex-  next  Ist  of  August,  his  representa- 
oeption,  that,  to  authorize  executors  tive,  the  surviving  partner,  and  a 
to  carry  on  a  trade  or  permit  it  to  third  person,  formed  a  partnership 
be  carried  on  with  the  property  of  a  for  five  years  under  the  name  of  the 
testator  held  by  them  in  trust,  there  old  firm,  continuing  its  business, 
ought  to  be  the  most  distinct  and  collecting  its  assets,  and  paying  its 
positive  authority  and  direction  given  debts.  It  was  held  that  the  estate  of 
by  the  will  itself  for  that  purpose.*'  the  deceased  partner  was  liable  for 
So  Cutbush  V.  Cutbush,  1  Beav.  184;  the  debts  of  the  new  firm.  This  case 
McNeillie  v.  Acton,  4  De  G.  M.  &  seems  to  go  far  beyond  any  other  of 
G.  744;  {Alexander  v.  Lewis,  47  the  recent  cases  in  extending  the 
Tex.  481;  Cook  v.  Rogers,  8  Fed.  liability  of  the  estate  of  the  de- 
Rep.  69 ;  Jones  v.  Walker,  2  Morri-  ceased  partner.  The  court  seem  to 
son's  Trans.  257 ;  Smith  v.  Ayer,  101  consider  that  the  presumption  is  in 
U.  S.  320}.  In  Stanwood  v.  Owen,  favor  of  binding  the  general  assets, 
14  Gray,  195,  it  was  held  that  a  stip-  and  not  against  it,  as  would  appear 
ulation  that,  on  the  death  of  either  to  be  considered  in  the  cases  cited 
partner,  the  survivor  might  carry  on  above.  In  Davis  t;.  Christian,  15 
the  business  for  one  year  for  the  ben-  Gratt.  11,  a  deceased  partner's  gen- 
efitof  the  parties,  did  not  justify  the  eral  assets  were  held  liable.] 
allowance,  against  the  insolvent  es-  ^  Coll.  on  P.  B.  2,  c.  2,  §  2,  p. 
tate  of  a  deceased  partner,  of  a  debt  241,  2d  ed. 

contracted  by  the  survivor  within  the         '  See  an/e,  §   102  ;    Shipton  v. 

year.  In  Laughlin  t;.  Lorenz,  48  Penn.  Thornton,  9  Ad.  &  £.  314, 329-332 ; 
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to  use  another  firm  name  as  that  of  the  firm ;  as,  for  example, 
if  the  firm  name  be  Doe  &  Roe,  to  use  the  name  of  Doe  & 
Company,  or  Doe  &  Roe  &  Company.^  It  will  be  equally  a 
breach  for  one  partner  to  sign  his  own  name,  adding,  ^^  for 
self  and  partners ; "  because  by  those  words  it  can  no  more  be 
known  who  are  his  partners  whom  he  means  to  bind,  thali 
by  any  other  general  words.^  This  doctrine  applies,  a  forti" 
ori^  where  the  firm  name  is  intended  to  express  the  names  of 
all,  who  are  partners,  as,  for  example,  John  &  Richard  Doe ; 
for  in  such  a  case  it  may  be  for  the  benefit  of  each  partner 
that  he  may  be  known  to  the  world  to  be  a  member  in  that 
concern,  and  also  that,  as  between  the  partners  themselves 
and  the  world,  it  should  not  be  left  as  a  mere  matter  of  specu- 
lation who  are  really  partnei*s,  or  who  are  not  dormant  part- 
ners ;  but  that  the  firm  may  have  the  credit,  and  the  public 
the  confidence,  resulting  from  the  knowledge  of  the  fact.^  And 
probably  a  court  of  equity  might,  in  a  case  of  this  sort,  inter- 
fere by  way  of  injunction,  to  prevent  any  mischief  to  the  firm 
by  thus  exposing  it  to  the  consequence  of  being  made  liable  for 
proceedings  of  one  partner  to  which  it  did  not  really  assent.* 

Faiih  v.  Richmond,  11  Ad.  &  £.  839 ;  is  a  matter  that  will  desenre  a  great 

a^^9  §§  102,  139,  142.  deal  of  conftideration  before  it  goes 

^  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  so  far)  it  will  entertain  the  jurisdio- 

141,  2d  ed. ;  Marshall  v.  Colman,  2  tion  of  producing  a  decree  (for  this 

Jac.  &  W.  266,  268,  269.  is  what  is  to  be  done  in  the  cause,  in 

^  Ibid.  which  this  motion  is  now  made)  for 

*  Marshall  v.  Colman,  2  Jac.  &  a  perpetual  injunction,  as  to  a  par- 

W.  266,  269.  tioular  covenant,  the  partnership  not 

^  In  Marshall  v.  Colman,  2  Jac.  being  dissolved  by  the  Court.  There 

&  W.  266,  a  biU  was  filed  for  such  is  one  case,  which  is  constantly  oc- 

an  injunction,  not  asking  for  a  dis-  curring,  that  of  a  partner  raising 

solution.     But  it  was  denied  upon  money  for  his  private  use  on  the 

special  grounds.     On  that  occasion  credit  of  the  partnership  firm ;  and 

Lord  Eldon  said:  *'  There  is  only  the  Court  interferes  then,  because 

this  point  in  the  case  now  before  there  is  a  ground  for  dissolving  the 

me,  which  I  wish  seriously  to  con-  partnership.    But  then  the  danger 

sider,   namely,   that   although  this  must  be  such,  there  must  be  that 

Court  will  interfere  where  there  is  abuse  of   good  faith  between  the 

a  breach  of  covenants  in  articles  of  members  of  the  partnership,  that 

partnership,  so  important  in  its  con-  the    Court   will   try   the    question 

sequences  as  to  authorize  the  party  whether  the  partnership  should  not 

complaining  to  call  for  a  dissolution  be  dissolved  in  consequence.    But 

of  the  partnership,  whether  (and  it  it  is  quite  a  different  thing,  and  it 
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§  203.  Provisions  for  Advances  of  Capital.  In  the  next  place, 
partnership  articles  often  contain  provisions  for  the  advance 

of  particular  amounts  towards  the  capital  stock  at  particular 

would  be  quit-e  a  uew  head  of  equity  being  used.  But  it  must  be  made  out 
for  the  Court  to  interfere,  where  to  be  a  case  which  goes  further  than 
one  party  violates  a  particular  cove-  this  does,  to  entitle  the  Court  to 
nant,  and  the  other  party  does  not  grant  an  injunction  against  the 
choose  to  put  an  end  to  the  partner-  breach  of  such  a  contract;  it  must 
ship;  in  that  way  there  may  be  a  be  a  studied,  intentional,  prolonged, 
separate  suit  and  a  perpetual  in-  and  continued  inattention  to  the 
junction  in  respect  of  each  covenant ;  application  of  one  party  calling  upon 
that  is,  a  jurisdiction,  that  we  have  the  otiier  to  observe  that  contract, 
never  decidedly  entertained.  All  Looking  at  the  circumstances  of  this 
this  bill  seeks  is  a  perpetual  injunc-  case  altogether,  recollecting  that  the 
tion  against  using  any  other  than  application  was  only  made  by  the 
this  particular  finn  and  name ;  and  plaintiff  in  April  last,  and  even  ad- 
the  question  would  be,  if  very  seri-  mitting  that  some  of  the  letters,  as 
ous  mischief  were  to  arise  from  not  has  been  insisted,  may  amount  to 
using  it,  whether  the  party  would  contracts  binding  on  the  plaintiff, 
not  be  obliged  to  frame  his  bill  dif-  the  question  is,  whether  it  was  not 
ferently.  I  have  no  difficulty  in  known  who  were  really  partners? 
saying  that,  where  the  members  of  I  do  not  mean  to  say  that  there  has 
a  partnership  contract  by  covenant,  been  such  an  exact  performance  of 
that  the  firm  shall  be  A.,  B.,  C,  the  contract  as  there  ought  to  be; 
and  D.,  it  is  a  breach  of  that  cove-  and  these  gentlemen  will  do  well 
nant  for  A.  to  sign  those  instru-  (if  they  mean  to  protect  themselves 
ments,  to  which  the  covenant  refers,  from  the  interference  of  this  Court) 
in  the  name  A.  and  Co. ;  but  it  is  to  use  all  the  names  in  the  concern, 
no  less  a  breach  of  that  covenant  for  —  they  must  do  that,  or  the  Court 
D.  to  sign  his  own  name,  adding  will  be  under  the  necessity  of  award- 
'  for  self  and  partners,'  because  by  lug  an  injunction,  or  dissolving  the 
these  words  it  can  no  more  be  partnership."  The  motion  was  re- 
known  who  are  his  partners  than  fused  without  costs.  As  to  whether 
by  the  word  Co.  When  partners  the  right  to  use  the  partnership  firm 
enter  into  such  contracts,  the  mean-  after  the  death  of  one  partner  be- 
ing and  intent  is,  that,  in  the  firat  long  to  the  survivors,  or  is  a  part  of 
place,  it  may  be  known  to  the  world,  the  goodwill  of  the  partnership, 
for  the  benefit  of  each  partner,  that  see  antey  §  100,  and  Lewis  v.  Lang- 
he  is  a  partner  in  that  concern,  and  don,  7  Sim.  421.  See  also  Web- 
also  that,  as  between  each  partner  ster  v,  Webster,  3  Swans.  400,  n. 
and  the  world,  it  should  not  be  left  In  Miles  v.  Thomas,  0  Sim.  606,  Sir 
to  them  to  speculate  who  are  really  Launcelot  Shadwell  (the  Vice-Chan- 
partners,  or  who  are  dormant  part-  cellor)  thought  that  an  injunction 
ners,  and  so  on.  It  is  intended  that  might  be  granted  whenever  the  act 
each  individual  may  have  the  credit  complained  of  is  one  that  leads  to 
which  belongs  to  his  name,  and  the  destruction  of  the  partnership 
may  not  be  exposed  to  consequences  property,  notwithstanding  a  disso- 
which  might  arise  from  his  name  not  lution  thereof  may  not  be  prayed. 
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periods,  or  provisions  for  the  admission  of  other  partners  upon 
the  payment  of  particular  sums  of  monej*^  by  them,  by  instal- 
ments. In  all  such  cases  the  party  so  contracting  is  treated  as 
a  debtor  to  the  firm,  to  the  full  amount  so  to  be  contributed 
or  paid,  as  debitum  m  prcesenti^  solvendum  in  futuro  ;  and,  in- 
deed, he  stands  in  equity  as  to  such  debts,  precisely  in  the 
same  relation  to  them  as  if  he  were  a  third  person  who  was  a 
debtor  thereto.* 

§  204.  Provisions  for  the  Management  of  Firm  Business  ly 
one  or  more  Partners,  In  the  next  place,  partnership  articles 
sometimes  provide  that  one  or  more  of  the  partners  shall  ex- 
clusively manage  and  administer  all  the  concerns  thereof,  or 
one  or  more  particular  departments  of  the  business.  In  cases 
of  this  sort,  courts  of  equity  will  uphold  with  a  steady  hand 
every  such  stipulation,  and  give  it  full  effect  during  the  continu- 
ance of  the  partnership,  and  inhibit  the  non-competent  part- 
ners from  intermeddling  therewith.^  And  this  is  entirely  in 
coincidence  with  the  French  law  on  the  same  subject ;  for,  by 
that  law,  where  by  the  articles  one  or  more  partners  are  exclu- 
sively to  administer  the  afifaii*s  of  the  partnership,  the  power  is 
deemed  irrevocable  during  the  continuance  of  the  partnership, 
and  cannot  be  lawfully  interfered  with  by  the  other  partners.^ 
The  Roman  law  seems  impliedly  to  have  promulgated  the 
same  doctrine.^  The  Code  of  Louisiana  has  also  made  it  a 
part  of  its  own  positive  regulations.^ 


^  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  on  advances,  see  ante,  §  182,  and  on 

141,  2d  ed.;  Akhurst  v.  Jackson,  1  the  return  of  premiums  on  dissolu- 

Swans.  85,  89.     [See  also  Bury  v.  tion,  see  Airey  v.  Borham,  29  Beav. 

Allen,  1  Coll.  589,  607;  Stevens  v.  620;  Pease  v.  Hewitt,  31  Beav.  22; 

Yeatman,  19  Md.  480.    In  Feather-  Bullock  v.  Crockett,  3  Giff.   507; 

stonbaugh  v.  Turner,  25  Beav.  882,  Leo   v.  Page,   30  L.  J.  n.   s.  Ch. 

it  is  said  that  a  person  selling  a  857];  |Bluck  v.  Capstick,  12Ch.  D. 

share  in  his  business,  and  becoming  863 1. 

a  partner  with  the  purchaser  for  an         «  Ante,  §§  173,  182,   193,  202; 

indefinite  period,  cannot,  in  equity,  Coll.  on  P.  B.  5,  c.  1,  §  3,  pp.  753- 

immediately  dissolve  the  pai*tnership  759,  2d  ed. 
and  retain  the  premium,  and  to  a        '  Poth.  de  Soc.  n.  71,  72. 
similar  effect  are  the  decisions  in         ^  D.  14,  1,  1,  §§  13,  14;  Poth. 

Astle  V.  Wright,  23  Beav.  77,  and  Pand.  14,  1,  n.  4. 
Freeland  o.  Stansfeld,  2  Sm.  &  G.         «  Code  of  Louisiana  (1825),  arts. 

479.    On  the  allowance  of  interest  2838-2840. 
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§  206  PABTNEBSHIP.  [CHAP,  X. 

§  205.  Pravuionsfor  the  Otvnership  of  Partnership  Property. 
In  the  next  place,  in  partnership  articles  it  is  sometimes  agreed 
that  the  real  estate  and  fixtures  belonging  to  the  firm  shall  not 
be  treated  as  partnership  property  as  between  the  partners ; 
but  that  all  the  partners  shall  have  a  several  and  individual  in- 
terest therein.  In  such  cases  the  interests  of  the  partners  will 
be  treated  throughout  as  their  several  and  separate  estate ; 
and,  of  course,  in  cases  of  bankruptcy  of  the  partners,  it  will 
be  distributable  to  and  among  their  separate  creditors  respect- 
ively, in  preference  to  their  joint  creditors.^  The  rule  is,  or 
at  least  may  be,  different  in  cases  of  mere  personal  property, 
which  still  remains  in  the  reputed  ownership  of  the  partner* 
ship,  although  it  will  be  the  same  if  the  property  be  clearly 
and  exclusively  in  the  ownership  of  one  partner,  as  his  sepa- 
rate personal  property.^ 

§  206.  Stipulations  for  Annual  Accounts,  Connected  with 
this  stipulation  is  ordinarily  another  for  an  annual  account,  val- 
uation, and  balance  of  the  moneys,  stock  in  trade,  and  credits 
of  the  partnership,  and  also  of  the  debts  due  by  the  partner- 
ship;^ and  sometimes  also  for  an  annual  division  of  the  profits^ 
or  of  a  portion  thereof.  The  annual  accounts,  when  so  settled 
and  balanced,  are  ordinarily  held  to  be  conclusive,  unless  some 
error  is  shown ;  and  to  guard  against  the  opening  of  such  ac- 
counts, upon  suggested  errors  at  distant  periods,  it  is  not  un- 
frequently  further  provided  that  such  annual  statements  and 
settlements  of  the  accounts  shall  be  binding  and  conclusive 
upon  all  the  parties,  notwithstanding  any  errors,  unless  they  are 
discovered  in  the  lifetime  of  the  partners,  or  during  the  term 
of  the  partnership.^  But  all  such  clauses  are  nugatory,  in  cases 

1  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  141,  «  Coll.  on  P.  B.  2,  c.  2.  §  2,  p. 

2d  ed. ;  Id.  B.  4,  c.  2,  §  1,  pp.  595,  141,  2d  ed. ;  Id.  B.  4,  c.  2,  §  1,  pp. 

596,  600;  Id.  B.  2,  c.  1,  §  2,  p.  113;  595.  596,  600;  Id.  B.  2,  c.  1,  §  2.  p. 

Smith  t>.  Smith,   5  Yes.   189;  Ex  113;  Smith  v.  Smith,  5  Yes.   189; 

paHe  Smith,  3  Madd.  63.     [Where  Ex  parte  Smith.  3  Madd.  63;  Coll. 

the  owner  of  a  lease  admits  another  on  P.  B.  4,  c.  2,  §  1,  pp.  596-605, 

to  be  his  partner  in  the  use  of  a  part  2d  ed.      [See    Penny  v.  Black,  9 

only  of  the  demised  property,  and  Bosw.  310];  (Parsons  on  P.  8d  ed. 

afterwards  dissolves  the  partnership,  275,  *252}. 

the  partner  no  longer  has  any  inter-  *  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp. 

est  in  the  lease.    Burdon  o.  Barkus,  144,  145,  2d  ed. 

3  Giff.  412.]  «  See  CoU.  on  P.  B.  2,  c.  2,  §  2, 
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where  the  error  has  arisen  from  the  fraud  of  any  of  the  partners ; 
for  fraud  will  vitiate  any,  even  the  most  solemn  transactions.^ 
§  207.  Stipidation  for  the  Purchase  of  Shares  on  Lissolu- 
tion.  Another  usual  stipulation  in  the  articles  is  for  a  gen- 
eral account  of  all  the  partnership  propei*ty  and  concerns, 
upon  the  dissolution  or  expiration  of  the  partnership,  which 
is  followed  up  by  another,  pointing  out  the  mode  of  winding 
up  the  concerns,  and  of  dividing  and  distributing  the  partner- 
ship property  and  effects.  This  is  generally  provided  for  in 
one  of  two  modes.  One  mode  is,  by  a  general  conversion  of 
all  the  partnership  assets  into  cash,  by  a  sale,  and  dividing 
the  produce  thereof,  after  providing  for  the  payment  of  the 
debts  of  the  firm  among  all  the  parties,  in  proportion  to  their 
respective  shares  and  interests.  Another  mode  Ls  by  pro- 
viding that  one  or  more  of  the  partners  shall  be  entitled  to 
purchase  the  shares  of  the  other  at  a  valuation/"^  The  formed 
mode  is  that  constantly  adopted  by  courts  of  equity,  in  the 
absence  of  any  express  stipulations ;  the  latter  mode  can  be 
insisted  upon  only  when  there  is  an  express  stipulation  to 
that  very  effect.^  A  mere  stipulation  for  the  division  of  the 
partnership  stock  and  effects  at  the  end  of  the  partnership 
will  not  be  deemed  by  courts  of  equity  sufficient  to  entitle 
one  or  more  of  the  partners  to  purchase  them  at  a  valuation, 
but  merely  to  provide  for  a  division  in  the  usual  manner  by 
a  sale.^  The  same  rule  of  a  sale  is  applied  in  all  cases  where 
the  mode  prescribed  by  the  partnership  articles  becomes  im- 
practicable, or  cannot  otherwise  be  fairly  obtained.^ 

pp.   145,  146,  2d  ed. ;  Oldaker  v.        *  Ibid. ;  Wilson  o.  Greenwood,  1 

Lavender,  6  Sim.  239;  [Coventry  v.  Swans.  471,  482;  Featherstonhaugfa 

Barclay,  33  Beav.  1],  jon  appeal,  B  v.  Fenwick,  17  Yes.  298;  [Dickin- 

De  G.  J.  &  Sm.  320|.  son  v    Dickinson,  29  Conn.  600].  • 

1  See  Coll.  on  P.  B.  2,  c.  2,  §  2,  {See  Vickers  v.  Vickera,  L.  R.  4  Eq. 

pp.  145,  146,  2d  ed. ;    Oldaker  v,  529 ;  Dinham  v  Bradford,  L.  R.  5 

Lavender,  6  Sim.  239.  Ch.  519;   Maddock   v.   Astbury,   5 

«  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  Stewart  (N.  J.),  181. | 
145,  146,  2ded.,  which  cites  7  Jar-         *  Coll.  on  P.   B.   2,  c.  2,  §  2, 

man's  Convey.  3f;  Cookson  v.  Cook-  p.  146;  Rigden  v.  Pierce,  6  Madd. 

son,  8  Sim.  529.     [See  Burfield  u.  353  ;    Cook    v.   Collingridge,   Jac. 

Rouch,    31    Beav.    241;    Homfray  607. 

V,   Fothergill,  Li' R.   1   Eq.   567];         »  Cook  ».  Collinf?ridfre,  Jac.  607; 

{Vyse  V.  Foster,  L.  R.  7  H.  L.  818;  IQuinlivan  v.  English,  42  Mo.  362|. 
8.  c.  L.  R.  8Ch.3091. 
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§  208.  Same  Sulject.  Under  the  clause  in  the  articles  for 
the  purchase  at  a  valuation,  upon  the  dissolution  of  a  partner- 
ship, the  question  has  arisen,  whether  that  clause  is  applica- 
ble to  a  dissolution  by  bankruptcy.  It  has  been  thought  that 
it  is  not,  although  the  point  has  not  expressly  come  under  de- 
cision ;  but  a  strong  inclination  of  opinion  in  that  direction  was 
expressed  by  Lord  Eldon.^  The  question  turns  upon  this, 
whether  a  man  can,  by  contract  or  otherwise,  provide  for  a 
particular  disposition  of  his  property,  in  an  event  which  de- 
prives him  of  all  disposing  power  over  it  and  vests  that  right 
in  other  persona^ 

§  209.  Stipulation  prohibiting  Carrying  on  Business  dur- 
ing the  Partnership.  We  have  already  seen  that  it  is  an  implied 
duty  and  obligation  of  every  partner  not  to  carry  on  any  busi- 
ness inconsistent  with,  or  contrary  to,  the  true  interest  of  the 
partnership.®  But  this  is  often  expressly  provided  for  by  a 
special  stipulation  in  the  partnership  articles.  Where  the  lan- 
guage is  general,  it  will,  of  coui*se,  be  construed  to  apply  to  all 
other  business  injurious  to,  or  interfering  with,  the  interest  and 
business  of  the  partnership.  But  if  the  stipulation  be  limited  to 
engaging  in  the  same  business  on  the  separate  account  of  the 
partner,  or  to  engaging  in  any  other  particularly  specified 

1  Wilson  V.  Greenwood,  1  Swans.  Ex  parte  Vere,  19  Ves.  93;  1  Rose, 
471,481,  and  the  Reporter's  note  (a);  281;  Ex  parte  Young,  Back,  179; 
Gow  on  P.  c.  5,  §  3,  p.  300,  3d  ed.  3  Madd.  124;  Ex  parte  Hodgson,  19 
CoU.  on  P.  B.  2,  c.  2,  §  2,  pp.  145, 146,  Ves.  206.  And  see  Brandon  v.  Rob- 
2d  ed. ;  post,  §  396.  —  Mr.  Swans-  inson,  18  Ves.  429.  The  general 
ton  in  his  note  says:  *^  The  follow-  distinction  seems  to  be  that  the 
lowing  are  some  of  the  principal  owner  of  property  may,  on  aliena- 
authorities  applicable  to  this  point:  tion,  qualify  the  interest  of  his  al- 
Lockyer  v.  Savage,  2  Str.  947;  Roe  ienee,  by  a  condition  to  take  effect 
V,  Galliers,  2  T.  R.  133;  Ex  parte  on  bankruptcy,  but  cannot,  by  con- 
Hill,  Cook's  Bankr.  Law,  228;  1  tract  or  otherwise,  qualify  his  own 
Cox,  300;  Ex  parte  Bennet,  Cook's  interest  by  a  like  condition,  deter- 
Bankr.  Law,  229;  In  the  Matter  of  mining  or  controlling  it  in  the  event 
Murphy,  1  Sch.  &  Lef.  44;  Ex  parte  of  his  own  bankruptcy,  to  the  disap- 
Henecy,  cit.  Id. ;  In  the  Matter  of  pointment  or  delay  of  his  creditors; 
Meaghan,  1  Sch.  &  Lef.  179;  Dom-  thejusdisponendi^^fhichiorihetvst 
mettt'.  Bedford,  6  T.  R.  684;  3  Ves.  purpose  is  absolute,  being,  in  the 
149 ;  Ex  parte  Cooke,  8  Ves.  353 ;  latter  instance,  subject  to  the  dispo- 
Ex  parte  Hinton,  14  Ves.  598;  Ex  sition  previously  prescribed  by  law." 
parte  Oxley,  1  Ball  &  Beat.  257;  «  Ibid. 
Higinbotham  v.  Holme,  19  Ves.  88;  »  Ante,  §§  178,  179. 
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business,  during  the  continuance  of  the  partnership,  there  it 
would  seem  to  leave  the  partner  free  to  engage  in  any  other 
than  the  excepted  business,  upon  the  known  maxim  of  the 
law,  that  ExpreBsio  unius  est  exdusio  alteriua.^ 

§  210.  Same  Subject,  After  Dissolution,  The  like  language 
in  partnership  articles  will  also,  in  some  cases,  be  construed 
to  import  a  prohibition  to  engage  in  the  same  trade,  upon  a 
withdrawal  from  the  partnership,  even  when  there  are  no  ex- 
press words  to  the  purpose,  but  the  prohibition  arises  by  mere 
implication.  Thus,  where  by  the  articles  it  was  agreed  that 
the  trad^  of  the  partnership  (that  of  a  brewer)  should  con- 
tinue for  eleven  years,  with  a  proviso  that,  if  either  of  the 
parties  should  be  so  minded,  upon  giving  six  months'  notice 
to  the  others,  he  should  be  at  liberty  to  quit  the  trade  and 
mystery  of  a  brewer,  and  the  other  party  should  be  at  liberty 
to  continue  the  trade  upon  his  own  account;  it  was  held  by 
the  court  that  the  party  giving  such  notice,  upon  the  true  in- 
terpretation of  the  words,  "  to  be  at  liberty  to  quit  the  trade 
and  mystery  of  a  brewer,  &c-"  was  not  at  liberty  to  engage  in 
the  brewery  business  on  his  own  account,  but  was  bound  to 
quit  it  altogether.^ 

§  211.  Same  Subject,  So,  where,  upon  the  retirement  of  one 
of  two  partners  from  a  partnership  in  trade,  it  was  left  to 
arbitrators  to  determine,  among  other  things,  what  was  to  be 
paid  to  the  retiring  partner  for  the  goodwill  of  the  trade ; 
and  the  arbitrators,  upon  the  understanding  that  the  retiring 

1  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  143,  Der  in  a  separate  firm,  the  articles 

2d  ed. ;  Glassington  v,  Thwaites,  1  of  partnership,  coupled  with  such 

Sim.  &  St.  124.  —  Mr.  Collyer(Coll.  consent,  will  not  operate  to  make 

on  P.  B.  2,  c.  2,  §  1,  pp.  142,  143,  the  other  partners  of  the  original 

2d  ed.)  has  remarked:  ^' If  several  firm  partners  also   in  the  separate 

persons  enter  into  partnership,  un-  firm.    But  a  person  may,  by  the  de- 

der  astipulation  that  the  copartners,  cree  of  a  court  of  equity,  become  a 

or  any  of  them,  shall  not,  during  the  partner  in  the  separate  business  of 

continuance  of    the  copartnership,  his  copartner,  entered  into  without 

engage  in  any   ousiness  otherwise  his  consent,  in  violation  of  the  ar- 

than  upon  the  account  and  for  the  tides." 

benefit  of  the  same  copartnership;  ^  [AnlCj  §§  99,  100,  and  notes]; 

and  after  the  execution  of  the  ar-  ]Lind.    on    P.   4th    ed.   857-859 1; 

tides,  one  of  the  partners,  with  the  Cooper  v.  Watlington,  3  Doug.  413; 

consent  of  the  others,  becomes  a  part-  a.  c.  2  Chitty,  451. 
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partner  would  not  set  up  the  trade  in  the  same  street  or  vi- 
cinity, awarded  to  him  a  certain  sum  for  his  share  of  the  good- 
will thereof,  which  was  accordingly  paid  by  the  other  partner ; 
and  he  afterwards  set  up  the  trade  in  the  same  neighborhood  ; 
the  Court,  notwithstanding  the  arbitrators  had  laid  no  express 
restraint  on  the  retiring  partner,  in  their  award,  held  that  he 
should  be  restrained  by  injunction  from  carrying  on  the  trade 
there,  as  it  was  a  violation  of  the  implied  parol  understanding 
of  all  parties  at  the  time.^ 

§  212.  Same  Subject,  A  fortiori^  an  injunction  will  lie  in 
a  case  where,  upon  the  withdrawal  of  a  partner,  it  is  agreed 
between  the  parties  that  the  business  shall  be  carried  on  by 
the  remaining  partners  alone,  if  such  retiring  partner  should 
act  in  any  manner  inconsistent  with  such  an  agreement. 
Thus,  where  the  plaintiff  and  defendant  had  been  paitners  in 
stage-coaches,  and  by  an  agreement  on  the  dissolution  of 
their  partnership,  it  was  stipulated  that  the  business,  so  far 
as  it  was  carried  on  between  Newbury  and  London,  should 
belong  to  the  plaintiff,  and  that  the  defendant  should  not 
caiTy  on  the  business  of  coach  proprietor  between  Newbury 
and  London  ;  the  defendant  afterwards  set  up  a  stage-coach, 
which  began  its  journey  at  a  place  a  few  miles  distant  from 
Newbury,  but  travelled  through  Newbury  to  London.  On  a 
bill  filed,  and  an  affidavit  in  support  thereof.  Lord  Eldoa 
granted  an  injunction  to  restrain  the  defendant  from  carrying 
on  the  business  between  Newbury  and  Ix^ndon.  So,  where 
a  company,  in  which  A.  and  B.  were  partners,  contracted 
with  the  postmaster-general  for  the  service  of  the  mail,  each 
partner  supplying  horses  for  a  distinct  part  of  the  road ;  but, 
in  consequence  of  the  bad  manner  in  which  A.  horsed  the  coach, 
the  postmaster-general  had  been  frequently  obliged  to  suspend 
the  contract ;  it  was  held  that  B.  might  maintain  an  injunction 
against  A.  to  restrain  him  from  interfering  with  B.'s  portion  of 
the  road,  upon  the  ground  of  the  irreparable  injury  to  the 
partnership  which  would  ensue  from  such  an  interference.^ 

1  Harrison  t;.  Gardner,  2  Madd.  238,  2d  ed.  ;  Williams  v.  Williams, 

198;  Gow  on  P.  c.  2,  §  4,  p.  107,  1  Wils.  Ch.  473,  note;  Anderson  v. 

3d  ed.  Wallace,  2  MoUoj,  640. 

<  Coll.  on  P.  B.  2,  0.  8,  §  6,  p. 
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§  213.  Provision  as  to  the  Power  of  a  Majority.  We  have, 
also,  already  seen  what  the  general  rule  of  law  is,  as  to  the* 
right  and  authority  of  a  majority,  or  of  a  definite  number,  to 
direct*  and  regulate  the  concerns  of  the  partnei*ship.^  This 
subject,  in  cases  of  partnerships  composed  of  numerous  per- 
sons, frequently  constitutes  a  matter  of  a  special  provision  in 
the  articles ;  and  so  far  as  the  provision  extends,  it  will  form 
the  rule  of  the  partnership.^  But  it  will  not  be  extended  by 
implication  to  any  collateral  cases,  although  they  may  fall 
within  the  same,  or  even  a  greater,  mischief.*  Thus,  for  ex- 
ample, if  it  is  intended  that,  in  cases  of  difficulty,  the  ma- 
jority shall  have  power  to  wind  up  or  sell  the  concern,  the 
authority  must  be  expressly  given  ;  for  it  will  not  be  inferred 
from  the  general  language  of  any  provision,  that  the  majority, 
or  any  definite  number,  shall  have  authority  to  direct  and 
regulate  the  concerns  of  the  partnership.^  And  in  these,  as 
in  the  like  cases,  the  provision  itself,  so  far  at  least  as  courts 
of  equity  may  be  called  upon  to  enforce  it,  may  be  controlled 
or  waived  by  the  acquiescence  or  action  of  the  partners  habit- 
ually in  a  different  course.* 

§  214.  Provision  for  the  Expulsion  of  Partners,  Provision 
is  also  often  made  in  partnership  articles  for  the  expulsion  of 
a  partner  for  gross  misconduct,  or  in  case  of  insolvency,  or 
bankruptcy,  or  other  special  enumerated  cases.  Of  course 
such  a  provision  will  govern  in  all  cases  to  which  it  properly 
applies.®  And  where  a  provision  is  made  for  insolvency,  the 
question  may  arise  whether  it  means  a  technical  insolvency 
under  the  insolvent  debtor's  act,  or  a  mere  inability  to  pay 
just  debts,  according  to  the  common  use  of  the  phrase  in 

1  Ante,  §§  12a-125.  r.  Gladstone,  10  Oh.  D.  626;  Rus- 

«  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  seU  r.  Russell,  14  Ch.  D.  471 1 ;  Pat- 

143,  144, 2d  ed.  teraon  v,  Silliman,  28  Penn.  St.  304. 

'  Ibid.  See  also  Smith  v.  Mules,  9  Hare, 

^  Ibid. ;  Chappie  v.  Cadell,  Jac.  556.    On  expulsion  from  a  club,  see 

^7.  Hopkinson  v.   Marquis  of  Exeter, 

»  Ante,  §  192;    Glassington   v.  L.  R.   5  Eq.    63;    Evans  p.   Phil- 

Thwaites,  1  Sim.  &  St.  124;  Jack-  adelphia  Club,  60  Penn.  St.  107]; 

sour.  Sedgwick,  1  Swans.  460.  j Fisher  v.  Keane,  11  Ch.  D.  353; 

•  [See  Blisset  ».  Daniel,  10  Hare,  Labouchere  v.  Earl  of  Whamcliffe, 

408;  23  Eng.  L.  &  Eq.  105;  IWood  13  Ch.  D.  346;  Dawkins  r.  Antro- 

V.  Woad,  L.  R.  0  Ex.  190;  Steuart  bus,  41  L.  T.  490). 
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commercial  transactions.     The  latter,  it  should  seem,  is  to  he 
*  deemed  the  true  sense.^ 

§  215.  Stipulation  for  Reference  to  Arbitration.  It  is  also 
usual  to  insert  in  articles  of  partnership  a  stipulation  that 
disputes  and  controversies  between  the  partners  shall  be  re- 
ferred to  arbitrators,  to  be  named  by  the  respective  partners. 
It  seems  that  no  action  at  law  is  maintainable  for  a  breach  of 
any  stipulation  of  this  sort,  as  it  is  against  the  policy  of  the 
common  law,  and  has  a  tendency  to  exclude  the  jurisdiction  of 
the  supreme  courts,  which  are  provided  by  the  government  with 
ample  means  to  entertain  and  decide  all  legal  controversies.^ 
Besides,  there  is  this  additional  diflSculty,  that  it  would  be  im- 
practicable for  the  party  to  establish  at  the  trial,  that  upon 
such  an  arbitration  he  would  have  succeeded,  so  as  to  entitle 
him  to  damages.^     In  either  view,  the  stipulation  would  seem 

^  Coll.  on  P.  B.  2,  c.  2,  §  2,  pp.  a  covenant  not  to  sue,  and  a  power 

151, 152, 2d  ed.;  Parker  o.  Gossage,  to  examine  witnesses  under  oath, 

2  Cr.  M.  &  R.  617 ;  Biddlecome  r.  and  to  make  the  submissiou  a  rule 

Bond,  4  Ad.  &  £.  332.  of   court,  prevents    a    party   from 

«  Gow  on  P.  c.  2,  §  3,  pp.  72,  89,  filing  a  bill  with  the  view  of  with- 

8d  ed. ;  Figes  t;.  Cutler,  3  Stark.  139;  drawing  the  case  from  the  arbitra- 

Coll.  on  P.  B.  2,  c.  3,  §  1,  pp.  166,  tion.     Dimsdale    v,    Robertson,    2 

166,  2d  ed. ;  Kill  v,  Hollister,  1  Wils.  Jones  &  Lat.  68.      But  an  agree- 

129;  Wats,  on  P.  c.  7,  p.  383,  2d  ment  to  submit  the  affairs  of  a  paiir 

ed.      [The   more   recent   cases    in  nersbip  to  arbitration,  and  that  the 

England  establish  the  doctrine  that  submission  shall  be  made  a  rule  of 

an  agreement  to  submit  a  contro-  court,  cannot  be  pleaded  in  bar  to 

versy  to  arbitration  before  a  suit  is  a  bill  in  equity  seeking  discovery, 

brought  is  binding  upon    the  par-  complaining    that  the  plaintiff    is 

ties  making  it.     See  Scott  v.  Avery,  harassed  by  actions,   and  praying 

8  Exch.  487;   5  H.  L.   Gas.   811  ;  for  a  receiver;  though  before  the 

Livingston  w.  Ralli,  5  E.  &  B.  132;  bill  was  filed,  arbitrators  were  ap- 

Russellt;.  Pelligrini,  6  E.  &B.  1020;  pointed,   and,  since  bill  filed,  the 

]Hirsh  t;.  Thum,  4  C.  B.  n.  s.  569;  submission  has  been  made  a  rule 

Randegger  t?.  Holmes,  L.  R.  1  C.  P.  of  court.      Cooke  v.  Cooke,  L.  R. 

679;    Seligmann  v,  Le    Boutillier,  4  Eq.  77.     See  Horton  ».  Sayer,  4 

Id.  681;  Plews  i7.  Baker,  L.  R.  16  H.  &  N.  643;  Wallis  v,  Hirsch,  1 

Eq.  564;  Willesford  v.  Watson,  L.  C.  B.  w.  8.  816;  Scott  ©.  Corpora- 

R.  8  Ch.  473;  s.  c.  L.  R.  14  Eq.  572;  tion  of  Liverpool,  8  De  G.  &  J.  334; 

Witt  w.  Corcoran,  L.  R.  8  Ch.  476  Elliott  v.  Royal  Exchange  Assur- 

n.;  8.  G.  21  W.  R.47|.  In  Livingston  ance  Co.,  L.  R.  2  Ex.  237;  Lee  0. 

p.  Ralli,  5  E.  &  B.  132,  it  was  held  Page,  30  L.  J.  n.  s.  Ch.  857;  Wood 

that  an  action  lay  for  breach  of  a  v.  Rob^on,  15  W.  R.  756.] 
covenant  to  refer.     An  agreement  to        *  Ibid. ;  Tattersall  r.  Groote,  2  B.  & 

refer,  and  arbitrators  named,  and  P.131;Streetv.Rigby,6Ves.815,81&. 
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to  be  nugatory  and  futile.  But  be  this  as  it  may,  it  is  very 
clear  that  no  stipulation  of  this  sort  will  be  decreed  to  be 
specifically  performed  by  a  court  of  equity ;  not  merely  upon 
the  ground  of  public  policy,  but  also  upon  the  ground  of  the 
utter  inadequacy  of  arbitrators  to  administer  entire  justice 
between  the  parties,  from  a  defect  of  power  in  them  to  ex- 
amine under  oath,  and  to  compel  the  production  of  papers,  as 
well  as  upon  the  ground  of  the  utter  impracticability  of  a 
court  of  equity's  compelling  a  suitable  performance  of  such  a 
stipulation  between  the  parties.^     But,  under  a  clause  of  this 

1  Coll.  on  P.  B.  2,  c.  3,  §  1,  pp.  D.  471.  See  Piercy  v.  Young,  Id. 
165-168,  2d  ed. ;  Street  v,  Rigby,  200.  See  also  De  Pusey  r.  Da 
9  Ves.  815,  817,  818;  Tattersall  v,  Pont,  1  Del.  Ch.  82.  A  mere  agree- 
Groote,  2  B.  &  P.  131,  135,  136;  ment  in  the  articles  of  partner- 
Wellington  V.  Mcintosh,  2  Atk.  569;  ship  to  refer,  upon  dissolution,  mat- 
Gow  on  P.  c.  2,  §  4,  pp.  103,  104,  ters  of  disagreement  to  arbitrators, 
3d  ed. ;  1  Story,  £q.  Jar.  §  670;  will  not  preclude  a  partner  from 
[Agar  V.  Macklew,  2  Sim.  &,  St.  bringing  a  bill  in  equity  for  a  disso- 
418;  Darbey  i7.  Whitaker,  4  Drew,  lution  and  a  receiver,  but  it  is  oth- 
134.  See  Jackson  v,  Jackson,  1  Sm.  erwise  where  there  is  a  stipulation 
&  G.  184].  I  Partnership  articles  be-  constituting  a  designated  person 
tween  A.  &  B.  provided  that,  if  the  the  tribunal  to  determine  certain 
business  should  not  be  conducted  to  questions  which  may  arise  between 
the  sati-sfaction  of  B.,  he  should  the  partners.  Page  p.  Yank  irk,  6 
have  power  to  give  notice  to  A.  to  Phila.  264;  s.  c.  1  Brew.  282.) 
determine  the  partnership.  The  ar-  .  —  In  the  case  of  Street  v.  Rigby, 
tides  also  contained  an  arbitration  6  Yes.  815,  Lord  Eldon  discussed 
clause,  providing  that  any  differences  the  subject  at  large,  upon  a  cove- 
in  relation  to  the  partnership  should  nant  of  this  nature,  and  said: 
be  referred  to  arbitration.  B.,  having  '  **  It  has  occurred  to  me  that  in  al- 
given  notice  to  A.  for  the  partner-  most  every  case  of  this  sort  the  par- 
ship  to  be  determined,  A.  brought  ties  have  adopted  a  fancy  that  they 
an  action  against  B.,  alleging  various  can  make  anything  in  the  contem- 
charges  of  fraud,  and  claiming  that  plation  of  the  court,  fit  to  be  consid- 
the  notice  should  be  declared  void,  ered  matter  of  dispute  upon  which 
and  that  B.  should  be  restrained  they  think  proper  to  dispute.  That 
from  announcing  the  dissolution  is  not  so.  It  must  be  that  which 
of  the  partnership,  whereupon  B.  a  Court  will  say  is  fairly  and  rea- 
moved  that  the  matters  in  question  sonably  made  matter  of  dispute, 
be  referred  to  arbitration.  Held,  that  Another  circumstance  is  that  the 
A.  having,  in  the  judgment  of.  the  parties  do  not  frequently  appreciate 
court,  failed  to  establish  a  prima  the  effect  of  such  a  covenant.  First, 
facie  case  of  fraud,  the  matters  at  law,  in  the  case  in  the  Court  of 
in  question  should  be  referred  to  Common  Pleas,  the  Judges,  Heath 
arbitration  according  to  the  ar-  and  Rooke,  seemed  to  think  it  futile, 
tides.  Russell  V.  Russell,  14  Ch.  and  tantamount  to  a  covenant  to  for- 
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nature,  where  the  partners  do  actually  refer  matters  to  arbi- 
trators, questions  may  arise  as  to  the  nature  and  extent  of  the 

bear  suit.     I  take  notice  of  the  cir-    £200  for  breach  of  any  of  the  ar- 
cumstance,  as  material  with  regard    tides  was  a  penalty;  but  it  was  not 
to  Halfhide  v.  Penning;  for  if  the  doubted  that  sum  might  have  been 
meaning  of  a  covenant  to  refer  is  to  made  the  liquidated  damages,  if  they 
forbear  suit  altogether,  that  cove-  thought  proper.  The  party  must  put 
nant  to  refer,  before  you  bring  suit,  himself  in  a  situation  to  have  sub- 
and  to  suspend  it  in  the  mean  time,  stantial  damages.   In  this  case,  upon                             i 
would  stand  upon   principles,  pro  an  action,  they  could  have  only  Is. ; 
tempore,  that  it  would  be  very  diffi-  for  they  could  not  ascertain  what 
cult   to  s£(y  do  not  apply  to  both  more  they  were  to  have.      Then, 
those  covenants.     Suppose  an   ac-  what   can    they    have    in    equity? 
tion  brought.     The  question  would  There  is  considerable  weight  as  evi- 
be,  what  the  damages  would  have  dence  of  what  the  law  is,  in  the 
been,  if  the  defendant  had  joined,  circumstance  that  no  instance  is  to 
and  named  an  arbitrator,  and  evi-  be  found  of  a  decree  for  specific 
dence  had  been  produced  (and  what  performance  of    an    agreement   to 
would  be,  could  by  no  means  be  name  arbitrators;  or  that  any  dis- 
correctly  proved),  and  an  award  had  cussion  upon  it  has  taken  place  in 
been  made,  giving  some  supposed  experience  for  the  last  twenty-five 
sum,  which  no  proof  could  ascer-  years.     I  was  counsel  in   Price  v. 
tain.    The  effect,  therefore,  of  such  Williams,  3  Bro.  Ch.  163;    1  Ves. 
a  covenant  is,  that,  as  the  damages  Jr.    365,    a    case    which    justifies 
are  not  to  be  ascertained  by  evi-  considerable    doubts,   whether    the 
dence,  nominal  damages  only  can  exdogia  upon   the    domestic   fornm 
be  got.     Whose  fault  is  it?    There  of    arbitrators    are    well    founded, 
are  prudential  ways  of  drawing  these  That  was  a  case  before  Lord  Thur- 
articles.     There  might  have  been  low,  upon  a  bill  for  specific  perform- 
an  agreement  for  liquidated  dam-  anceof  such  an  agreement,  sending 
ages,  to  enforce  a  specific  perform-  parties  to  arbitrators,  who  might  or 
ance,  if  an  action  could  not  produce  might  not  be  able  to  come  to  a  de- 
sufficient  damages,  or  equity  would  cision ;  and  Lord  Thurlow  was  of 
not  entertain  a  bill  for  a  specific  opinion  that  the  Court  would  not 
performance.     If  they  had  enforced  perfoim  such  an  agi'eement.     The 
their  legal  remedy  by  such  a  stipu-  Court,  if  it  is  not  part  of  the  agree- 
lated  security,  it  would  be  vei7  dif-  ment,  cannot  give  them  authority 
ficult  to  say  they  would  also  have  a  to  examine    upon    oath ;    and    the 
remedy  in  equity.     In  the  case  from  agreement  itself    cannot  authorize 
Astley's  Theatre,  Astley  v.  Weldon,  any  pereon  to  administer  an  oath.                               J 
2  B.  &  P.  346,  there  was  no  dispute  A  difficulty  arises  from  the  want  of 
in  the  Court  of  Common  Pleas  that  the  conscience  of  the  party.     This 
the  actress  might  have  agreed  upon  court  has  given  credit  to  itself,  not- 
a  liquidated  sum  to  be  forfeited  for  withstanding   what   has  passed  in 
non-attendance,    &c.       The    Coui*t  the  Court  of  King's  Bench,  in  their 
were  of  opinion,  very  properly,  that  rules  upon  attachments,  as  likely  to 
where  there  was  a  stipulated  sum  in  decide  a^  well  as  arbitrators;  and 
the  covenant,  that  was  the  stipulated  it  requires  a  strong  case  to  deprive 
damages;  and  the  general  sum  of  a  person  of  the  right  to  a  decision 
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matters  upon  which  the  arbitrators  may  make  their  award. 
Thus,  for  example,  if  there  should  be  a  submission  to  arbitra- 

here.  In  Price  v.  Williams  the  ao-  be  the  law  of  the  Court.  Then,  is 
count  came  back  very  favorably  to  it  so?  I  look  upon  the  case  of  Wel- 
my  client;  the  result  being  that  a  lington  v.  Mcintosh  as  an  authority, 
very  small  sum  was  due  from  him.  that  at  that  time  it  was  not  the  law 
A  vast  number  of  exceptions  were  of  the  Court.  At  that  period  the 
taken ;  and  the  Court  felt  that  sort  distinction  taken  in  later  cases  had 
of  difficulty  of  dealing  with  the  ex-  not  obtained;  that  the  plea,  though 
ceptions  that  led  to  an  arbitration;  it  might  have  been  good  as  to 
though  at  first  the  Court  would  not  the  relief,  is  bad,  if  bad  as  to  the 
hear  of  it;  and  the  party  who  had  discovery.  As  to  that,  the  course 
not  been  able  to  establish  anything  of  the  later  authorities  seems  to 
before  the  Master,  in  that  mode  have  altered  the  law  of  pleading, 
gained  several  thousand  pounds.  But  quoad  such  a  point  as  this,  the 
Then  the  difficulty  occurred  about  plea,  if  good  to  tlie  relief,  must  be 
the  power  of  this  Court  to  review  good  to  the  discovery,  for  this  plea 
the  decision  of  arbitrators ;  and  means  this,  if  anything,  —  that  the 
in  the  end  my  client  fared  much  parties  will  not  harass  themselves 
worse  than  he  would  have  done  be-  by  going  to  courts  of  justice,  but 
fore  the  Master.  That  case  and  will  state  to  each  other  what  is  in 
others  led  me  to  adopt  a  rule  never  dispute,  and  refer  that  to  arbitra- 
to  advise  an  arbitration  afterwards,  tors;  and  entering  into  such  a  cove- 
If  such  a  bill  never  has  been  usu-  nant  they  must  be  taken  to  mean 
ally  filed  in  this  Court,  and  if  in  that  they  will  be  content  with  a 
that  instance  Lord  Thurlow  was  of  decision  upon  such  discovery  as  ar- 
opinion  it  could  not  be  maintained,  bitrators  can  compel,  without  sub- 
the  jurisdiction  would  stand  upon  jecting  each  other  to  the  necessity 
principles  not  very  intelligible,  if  a  for  either  to  be  examined  upon  oath 
party,  who  by  the  imbecility  be-  before  arbitrators,  who  cannot  ex- 
longing  to  the  covenant  could  re-  amine  them  upon  oath.  They 
cover  only  Is.  damages  in  an  action  choose,  therefore,  that  forum,  ex- 
ooming  to  this  Court  for  substantial  elusive  of  the  jurisdiction  of  the 
justice,  to  have  a|i  account  taken,  country  to  all  intents  and  purposes; 
that  person,  who  could  not  file  a  meaning  that  arbitrators  shall,  from 
bill  for  a  specific  execution  of  the  beginning  to  end,  do  that  which 
agreement  to  refer,  can  say  that  they  are  enabled  to  do,  viz.,  to  de- 
though  he  admits  neither  of  them  cide  between  them  as  well  as  they 
could  i-ecover  more  than  Is.  at  law,  can.  It  would  be  a  breach  of  cove- 
and  he  cannot  demand  the  relief  by  nant  that  would  entitle  them  to 
way  of  a  specific  performance,  he  nominal  damages,  to  file  a  bill  for 
can  have  it  by  pleading  the  cove-  discovery,  as  much  as  a  bill  for  dis- 
nant,  if  he  is  brought  in  the  char-  covery  and  relief.  In  Halfhide  v. 
acter  of  a  defendant;  and  can  Penning,  the  whole  of  my  arg^- 
compel  the  other  to  go  to  that  tri-  ment,  according  to  the  report, 
bunal  to  which  the  defendant,  com-  amounts  to  taking  the  distinction 
ing  in  the  character  of  plaintiff,  between  discoveiy  and  relief,  and 
could  not  oblige  him  to  resort.  It  putting  the  case  upon  that  distinc- 
is  very  difficult  to  say  that  should  tion ;  and  if  it  was  so  argued,  I  am 
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tors  of  all  matters  m  difference  between  the  partners,  the 
question  may  arise,  whether  it  is  within  the  competency  of 

not  surprised  that  Lord  Een3ron  ho  such  decree  was  ever  heard  of. 
should  take  it  that  the  counsel  Next,  expressing  it  in  terms  of  the 
thought,  if  not  put  upon  that,  it  highest  respect  and  veneration  for 
could  not  be  supported.  But  it  is  that  noble  and  learned  person,  now 
not  to  be  put  upon  that  distinction  no  more,  I  doubt  whetiier  it  is  a 
but  upon  the  ground  I  have  stated,  very  wise  exercise  of  the  jurisdic- 
It  is  said  courts  of  law  think  these  tion  of  this  Court,  recollecting  that 
agreements  very  wise.  Kill  v.  Hoi-  it  is  to  give  a  relief  beyond  the  law, 
lister,  however,  shows  that  courts  not  to  order  the  parties  to  go  to  law 
of  law  are  ready  enough  to  say  the  to  take  the  effect  of  the  stipulated 
agreement  of  the  parties  shall  not  remedy,  but  under  a  positive  cove- 
oust  their  jurisdiction ;  though  they  nant,  not  a  negative  covenant,  that 
permit  it  to  oust  the  jurisdiction  of  they  will  not  sue  (upon  which  there 
courts  of  equity.  But  they  enforce  the  would  be  considerable  difficulty),  to 
agreement,  not  as  agreement,  but  by  send  them  by  way  of  experiment  to 
granting  an  attachment  for  breach  that  jurisdiction,  so  likely  to  mis- 
of  the  rule.  It  is  dealing  a  little  carry,  under  the  circumstance  that 
imperiously  to  say  that  an  agree-  it  has  not,  unless  received  under  the 
ment  which,  made  out  of  court,  autliority  of  the  Court,  a  power  to 
would  not  bai*  an  action  if  made  in  administer  an  oath,  where  the  jus- 
court,  shall  bar  a  bill.  It  was  justly  tice  that  tribunal  can  render  is  so 
observed  upon  the  passage  in  At-  insufficient,  though  they  have  not 
kyns,  Wellington  v,  Mcintosh,  2  expressly  bound  themselves  by  cove- 
Atk.  569,  that  arbitrators  cannot  nant;  and,  whether  the  court  would 
administer  an  oath,  and  the  agree-  not  act  more  discreetly  by  saying 
ment  will  not  enable  them.  We  they  are  in  a  court  where  justice 
see  in  daily  practice  at  law,  the  can  certainly  be  done;  and  as  they 
Court  administers  the  oath  ;  and  have  not  stipulated  to  the  contrary, 
under  that  the  parties  go  before  the  their  fate  shall  be  decided  here,  in- 
arbitrators.  It  is  said  the  party  stead  of  sending  them  to  so  im- 
must  have  discovery  some  way.  provident  a  tribunal.  I  recollect 
But  if  the  distinction  cannot  be  passages  in  which  courts  of  justice, 
maintained  between  a  bill  for  dis-  however  full  of  eulogia  upon  these 
covery  only,  and  for  both  discovery  domestic  foninLs,  have  recollected 
and  relief,  it  must  be  said  they  are  their  own  dignity  sufficiently  to  say 
bound  to  go  first  before  the  arbitra-  they  would  not  be  ancillaiy  to  those 
tors;  and  the  party  must  be  brought  forums;  that  the  parties  should  not 
there,  and  must  refer ;  the  parties  to  be  permitted  to  take  their  relief 
be  examined  upon  honor,  for  they  can-  from  them,  coming  here  for  discov- 
not  uix)n  oath ;  and  then  it  is  said,  ery.  It  is  enough  for  me  to  say  it 
as  in  the  argument  of  these  cases,  is  not  a  necessary  consequence  of  a 
if  it  so  turns  out,  then  they  are  covenant  to  refer,  that  the  party 
oome  to  this  Court:  saying,  there  thereby  agreed  to  forbear  to  sue.  I 
is  then  a  failure  of  the  justice  for  do  not  enter  into  the  question  of  the 
which  they  covenanted;  and  there-  effect  at  law  of  a  covenant  to  for- 
fore  there  is  a  jurisdiction  in  this  bear  to  sue.  But,  supposing  it  good. 
Court.     Till  Halfhide  t;.  Penning  in  strict  law  it   cannot  be  main- 
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the  arbitrators  to  award  a  dissolution  of  the  partnership ;  and 

tained,  that,  having  covenanted  to  such  that  the  breach  of  it  must  of 
refer,  the  party  has  covenanted  to  necessity  be  uncertain  in  its  nature 
forbear  to  sue;  and  if  not,  he  has  and  amount,  then,  if  liquidated 
only  left  himself  open  to  an  action  damages  be  resei-ved,  they  will  be 
for  damages,  if  he  does  not  refer;  deemed  the  real  damages,  and  a 
which  the  suit  does  not  prevent,  if  verdict  in  an  action  on  the  covenant 
thought  advisable.  It  would  be  will  be  found  for  the  amount  of  the 
very  strong  to  say  that,  where  the  liquidated  damages..  On  the  other 
legal  remedy  they  have  provided  for  hand,  if  the  breach  of  covenant  be 
themselves  is  utterly  incompetent  to  attended  with  certain  damage,  as, 
justice,  this  Court  is  precluded  from  for  instance,  if  it  consist  in  the 
granting  its  ordinary  remedy  by  a  omission  to  pay  a  certain  sum  of 
covenant  which  does  not  in  teims  money,  in  such  case,  although  li- 
ezpress  an  undertaking  not  to  i-esort  quidated  damages  be  reseiTed  eo 
to  this  Court,  and  must  hold  that  nomine ,  they  will  be  considered  by  a 
doctrine  upon  a  plea;  in  that  shape  jury  only  in  the  nature  of  a  penalty, 
permitting  the  defendant  to  have  in  and  the  real  damages  will  be  meaa- 
substance  a  speciiic  performance,  ured  by  the  sum  omitted  to  be  paid, 
which  w^ould  have  been  refused  to  In  a  late  case,  even  where  the  real 
him  as  a  plaintiff;  at  the  hazard  of  damage  was  uncertain,  yet,  as  it 
doing  substantial  injustice  of  a  de-  was  evidently  far  less  than  the 
lay  of  justice  almost  of  necessity,  amount  of  the  liquidated  damages, 
and  where  the  examination  cannot  the  Court  of  Common  Pleas,  al- 
be  addressed  to  the  conscience  of  though  the  language  in  which  the 
either  the  parties  or  the  witnesses ;  liquidated  damages  were  agreed  to 
fi'om  which  the  subject  cannot  be  be  paid  was  the  strongest  that 
debarred,  unless  by  express  terms  could  be  employed,  referred  it  to 
or  necessaiy  implication.  That  this  the  prothonotary,  to  ascertain  what 
has  not  the  effect  of  barring  the  damages,  if  any,  the  plaintiff  had 
legal  remedy  is  clear  from  the  cases  sustained,  and  how  much,  if  any- 
at  law,  which  agree  that  it  is  still  thing,  ought  to  be  paid  to  the  plain- 
competent  to  him  to  take  the  legal  tiff.  Mr.  Jarman,  in  commenting 
remedy.  Then  why  not  the  equita-  upon  this  case,  observes  that,  upon 
ble?  The  competency  to  take  both  the  reasoning  there  adopted  by  the 
stands  upon  the  same  principle."  Court,  it  is  obvious  that  a  covepant 
See  also  Wilks  v.  Davis,  3  Mer.  to  pay  a  sum  of  money  as  liquidated 
607.  Mr.  Collyer  has  remarked  damages,  on  the  breach  of  any  one 
(Coll.  on  P.  B.  2,  c.  3,  §  1,  pp.  167,  of  a  series  of  stipulations,  must  in  all 
168) :  "  This  leads  us  to  a  more  gen-  cases  be  nugatory,  as  the  covenant 
eral  consideration  of  clauses  of  this  necessarily  embraces  acts  of  various 
nature.  There  are  many  covenants  degrees  of  importance,  all  which 
to  which  such  clauses  may  be  added  cannot  with  equal  justice  be  com- 
with  effect;  but  there  are  others,  the  pensated  for  by  the  payment  of  the 
breach  of  which  does  not  admit  of  same  sum ;  if  it  were  sufficient  in 
compensation  by  liquidated  dam-  regard  to  some,  it  must  be  excessive 
ages,  and  to  which,  therefore,  they  as  to  others  ;  tlie  consequence  is 
cannot  properly  be  applied.  Thus,  that,  in  order  to  give  an  effectual 
on  the  one  hand,  if  the  covenant  be  remedy  for  the  recovery  of  a  sum 
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it  has  been  held  that  they  may.^  So,  upon  a  like  broad  sub* 
mission,  and  also  giving  authority  to  arbitrators  to  dissolve 
the  partnei*ship  upon  such  terms  and  conditions  as  they  might 
prescribe,  it  has  been  held  that  the  arbitrators  may  provide 
that,  upon  the  dissolution,  one  partner  shall  not  carry  on  the 
trade  within  a  particular  prescribed  distance  of  the  place 
where  the  remaining  partners  are  to  carry  it  on.^  So,  upon  a 
general  submission  by  partners  of  all  actions,  notes,  accounts, 
dealings,  controversies,  and  demands,  in  law  or  equity,  it  has 
been  held  that  it  is  competent  for  the  arbitrators  to  award 
that  one  of  the  partners  shall  take  all  the  joint  property,  he 
paying  to  the  other  a  sum  in  gross,  and  also  discharging  all 
the  partnership  debts.^ 

of  money  as  stipulated  damages  in       *  Byers  v.  Van  Deusen,  5  Wend, 

such  a  case,  a  distinct  and  separate  268;  Ipostj  §§  299-301 ;  and  see  Bui^ 

amount  should  be  assessed,  as  the  ton  v,  Wigley,  1  Bing.  N.  C.  665; 

measure  of   compensation   on  the  Wood  v.  Wilson,  2  Cr.  M.  &  R.  241; 

breach  of  each  several  contract."  Wilkinson  &.  Page,  1  Hare,  276.  But 

^  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  it  is  said  that  an  arbitrator  cannot 

152,  2d  ed. ;  Green  t;.  Waring,  1  appoint  a  receiver.    Cook  v.  Catcb- 

W.  Bl.  475.  pole,  10  Jur.  k.  s.  1068;  s.  c.  34  L. 

«  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  J.  n.  s.  Ch.  60];  |13  W.  R.  42.  Seo 

152, 2d  ed. ;  Green  v  -  Waring,  1  W.  Page  v.  Vaukirk,  6  Phila.  264 ;  s.  o. 

Bl.  475  ;    Morley  v.   Newman,    5  1  Brew.  282  {. 
Dowl.  &  R.  317. 
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CHAPTER  XL 

BEMEDIES   BETWEEN  PABTNEBS. 

§  216.  Preliminary.  These  are  the  most  material  consid- 
erations which  seem  proper  to  be  brought  before  the  learned 
reader  as  to  the  true  interpretation  and  construction  of  part- 
nership articles,  so  far  as  they  have,  as  yet,  come  under  judi- 
cial cognizance  and  decision.  They  are  necessarily  imperfect ; 
but  at  the  same  time  they  may  serve,  in  some  degree,  as 
lights  and  guides  to  direct  our  inquiries  in  analogous  cases, 
and  to  point  out  the  difficulties  to  be  surmounted,  as  well  as 
the  defects  to  be  avoided. 

§  217.  Remedies  between  Partners.  The  next  inquiry 
naturally  presented  is  as  to  the  remedies  which  belong  to 
partners  themselves,  either  at  law  or  in  equity,  during  the 
continuance  of  the  partnership,  either  to  enforce  the  particu- 
lar stipulations  contained  in  the  articles  of  partnership,  or 
other  duties  and  obligations  which  arise  by  operation  and  im- 
plication of  law.  A  full  examination  of  tliis  topic  properly 
belongs  to  a  treatise  on  remedies  and  pleadings  at  law  and  in 
equity,  and  is  beside  the  purpose  of  the  present  Commenta- 
ries ;  but  it  may  be  found  discussed  at  large  in  elementary 
works,  devoted  to  the  consideration  of  remedies  at  law  and  in 
equity.^  It  may  not,  however,  be  without  use  to  bring  to- 
gether in  this  place  some  general  suggestions  and  doctrines 
applicable  to  the  subject,  which  may  serve  to  explain  other 
decisions,  or  to  clear  away  lurking  doubts. 

§  218.  Action  for  Breach  of  Stipulation  in  Articles.  Wher- 
ever there  is  an  express  stipulation  in  the  partnership  articles, 
which  is  violated  by  any  partner,  an  action  at  law,  either 
assumpsit  or  covenant  as  the  case  may  require,  will  ordinarily 

»  See  Coll.  on  P.  B.  2,  c.  3,  §§  1-6,  pp.  162-257,  2d  ed. ;  Gow  on  P.  c 
2,  !  3,  4,  pp.  69-116,  3d  ed. 
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lie,  to  recover  damages  for  the  breach  thereof.^  In  many 
cases,  indeed,  such  damages  may  be  merely  nominal,  and  in- 
adequate for  redress.  But  still  we  must  take  the  law  as  we 
find  it ;  and  in  such  cases,  as  in  some  other  relations  in  life, 
we  enter  into  the  connection  for  better  or  for  worse.* 

*  Gow  on  P.  c.  2,  §  3,  pp.  69-73,  ner  should  wilfully  destroy  the  prop- 
8d  ed. ;  [Leigkton  r.  Wales,  3  M.  &  erty.  Gow  on  P.  c.  2,  §  3,  pp.  89- 
W.  545;  White^w.  Ansdell,  Tyrw.  &  93,' 3d  ed.;  Coll.  on  P.  B.  2,  c.  3, 
G.  785;  Bagley  v.  Smith,  10  N.  Y.  §  8,  pp.  257. 268, 2d  ed.  The  appro- 
489;  Glover  v.  Tuck,  24  Wend.  153.  priate  remedy  seems  to  be  in  equity. 
See  Holyoke  v.  Mayo,  50  Me.  385;  1  Kellogg  v.  Fox,  45  Vt.  348;  Robin- 
Capen  v.  Barrows,  1  Gray,  376;  son  v.  Gilfillan,  15  Hun,  267.  See 
Addams  v.  Tutton,  39  Penn.  St.  also  Smith  t;.  Small,  54  Barb.  223. 
447 ;  Mullany  v.  Keenan,  10  Iowa,  An  action  of  replevin  does  not  lie 
224;  Lock  o.  Purdon,  2  Allen  (New  by  one  partner  against  his  copart- 
Bruns.),  33];  {Blunt  r.  Williams,  ner  for  partnership  property.  Crab- 
27  Ark.  374;  Stone  v.  Wendover,  2  tree  v.  Clapham,  67  Me.  326. 
Mo.  App.  247 ;  Wills  o.  Simmonds,  Where  it  was  expressly  agreed  in 
8  Hun,  189;  Madge  v.  Puig,  12  the  contract  of  partnership  that  the 
Hun,  15;  Hunt  v.  Reilly,  50  Tex.  articles  manufactured  by  the  firm 
99.  See  Whitehili  v.  Shickle,  43  should  be  delivered,  when  finished, 
Mo.  537;  Wadley  o.  Jones,  55  G a.  to  one  of  the  partners  for  sale;  it 
829 ;  Robinson  v.  Bullock,  58  Ala.  was  held  that  by  virtue  of  the  ex- 
618 ;  Ryder  e.  Wilcox,  103  Mass.  24 ;  press  agreement  such  partners  might 
Singer  v.  Heller,  40  Wis.  544 ;  Hunt  maintain  replevin  for  such  articles. 
V.  Morris,  44  Miss.  314.  As  to  the  Kahle  v.  Sneed,  59  Penn.  St.  388. 
law  relating  to  actions  between  part-  See  also  Bartley  v.  Williams,  66 
ners  before  and  since  the  Judicature  Penn.  St.  329 ;  Danbury  Cornet 
ActsinEngland,  seeLind.  on  P.  4th  Band  r.  Bean,  54  N.  H.  524.  As 
ed.  1022-10321 .  to    criminal    prosecutions    by   one 

*  Coll.  on  P.  B.  2,  c.  2,  §  1,  p.  131,  partner  against  another  for  acts  af- 
2d  ed. ;  Goodman  v,  Whitcomb,  1  fecting  the  partnership  property,  see 
Jac.  &  W.  589,  592 ;  Wray  v.  Hutch-  R.  i>. Warburton,  L.  R.  1  Cr.  Cas.  274 ; 
inson,  2  Myl.  &  K.  235;  1  Stor}',  R.  v.  Smith,  Id.  266;  R.  v.  Evans,  9 
£q.  Jur.  §§  659>665;  Gow  on  P.  c.2,  Jur.  N.  s.  184;  Lind.  on  P.  4th  ed. 
§  3,  pp.  69-93,  3d  ed.  —  The  action  873 ;  Alfele  v.  Wright,  17  Ohio  St. 
of  account  seems  properly  applica-  238  ;  Sieghortner  v.  Weissenbom, 
ble  only  to  cases  where  the  partner-  5  C.  £.  Green,  172,  anle,  §  91. 
ship  is  ended.  See  1  Story,  Eq.  Jur.  A  partner  cannot  be  indicted  for 
§§  659-665;  Gow  on  P.  c.  2,  §3,  pp.  forgery  of  an  instrument  in  writing 
68-70;  Id.  pp.  73,  74,  3d  ed. ;  Wray  with  intent  to  defraud  the  firm. 
V.  Milestone.  5  M.  &  W.  21 ;  Foster  Commonwealth  v.  Brown,  10  Pbila. 
r.  Allanson,  2  T.  R.  479;  Duncan  v,  184.  Upon  this  subject  in  England, 
Lyon,  8  Johns.  Ch.  851,  861,  362.  before  the  Judicature  Acts,  see 
Actions  of  tort  can  scarcely  be  Lind.  on  P.  4th  ed.  1030;  Maybe w 
maintained  at  law  by  one  partner  v.  Herrick,  7  C.  B.  229;  Barton  v. 
against  the  other,  touching  the  part-  Williams,  5  B.  &  Aid.  395;  affirmed 
nership  property ;  even  if  one  part-  on  appeal,  sub  nom,  Williams  v.  Bar- 
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§  219.  No  Action  lies  hy  one  Partner  against  his  Copart- 
ners for  Money  paid  on  Partnership  Account.  It  is  some- 
times laid  down  by  elementary  writers,  that,  during  the 
continuance  of  the  partnership,  an  action  at  law  will  lie  by 
one  partner  against  the  others,  for  moneys  advanced  or  paid 
or  contributed  on  account  of  the  pai*tnei^hip,  or  of  the  debts 
and  obligations  incurred  thereby.^  But  this  doctrine,  in  the 
general  terms  in  which  it  is  laid  down,  is  utterly  untenable, 
and  inconsistent  with  the  rights  and  duties  and  relations  of 
the  partners  with  each  other .^    It  is  true  that  one  partner  may 

ton,  8  Bing.  139;  Harper  v.  Grodsell,  Forrest,  8  Cranch,  30;  Rockwell  v. 

L.  R.5Q.B.  422;  Jacobs  v.  Seward,  Wilder,  4  Met.  556;   Chamberlain 

L.  R.  5  H.  L.  464.     As  to  the  law  v.  Walker,  10  Allen,  429];  {Crater 

in  England   since  the  Judicature  o.  Bininger,  45  ]N .  Y.  545 ;  Grordon 

Acts,  see  Lind.  on  P.  4th  ed.  1023.  i  v.  Boppe,  55  N.  Y.  665;  Reid  o. 

1  See  Gow  on  P.  c.  2,  §  3,  pp.  79-  Gardner,  65  N.  Y.  578  ;    Gctdon 

81,  citing  Abbot  v.  Smith,  2  W.  BL  v.  Titus,  66  Barb.  275;  McSheriy  v, 

947,  and  what  was  said  by  Lord  Brooks,  46   Md.   103;    Perkins   v. 

Kenyon  in  Merryweather  e.  Nixon,  Young,  16  Gray,  389.     See  Merrill 

8  T.  R.  186,  and  by  Mr.  Justice  v.  Green,  55  N.  Y.  270;  Jones  v. 

Bayley  in  Ansell  v,  Waterhouse,  6  Shaw,  67  Mo.  667 1.   (3)  Or,  where 

M.  &  S.  385,  390,  and  Holmes  v.  the  contract  was  preliminary  to  the 

Williamson,  6  M.  &  S.  158.    See  partnership,  and  merely  in  contem- 

also  1  Mont,  on  P.  c.  4,  p.  50;  Cary  plation  of  it;  such  aa  a  promise  to 

on  P.  65;  [Hamilton  v.  Hamilton,  contribute  so  much  to  the  partner- 

18  Penn.  St.  20].  ship  funds,  in  stock  or  money.   Gale 

^  Most  of    the  cases  which  are  e.  Leckie,  2  Stark,  107;  Venning  o. 

supposed  to  inculcate  this  doctrine  Leckie,  13  East,  7;  Helme  v.  Smith, 

turn     upon     other    very    distinct  7  Bing.  709;  [Elgie  e.  Webster,  5  M. 

grounds.     They    are     nearly    all  &  W.  518 ;  Brown  v.  Tapscott,  6  M.  & 

summed  up  in  Mr.  Collyer's  valu-  W.  119;  French  ».  Styring,  2  C.  B, 

able  Treatise.    Coll.  on  P.  B.  2,  c.  n.  a.  857;  Vance  v.  Blair,  18  Ohio, 

8,  §  2,  pp.  174-193;  [Met  on  Contr.  532;  Currier  t;.  Webster,  45  N.  H. 

130] ;  iLind.  on  P.  4th  ed.  1022  el  «y.}  226 ;  Currier  v,  Rowe,  46  N.  H.  72] ; 

They  are  cases,  (1)  where  either  the  {Truittv.  Baird,  12  Kan.  420;  Mor- 

debt  was  a  separate  debt  and  not  a  gan  v,  Nunes,  54  Miss.  308.  See  also 

partnership  debt.   Smith  v.  Barrow,  Buckmaster  v.  Gowen,  81  III.  153. 

2  T.  R.  476  [see  next  note] ;  Gow  But  see  Whitaker  v.   Bledsoe,  34 

on  P.  c.  2,  §  3,  pp.  75-77,  3d  ed.  Tex.  401.    So  in  regard  to  a  trans- 

(2)  Or,  a  separate  and  distinct  se-  action  between  persons  who  after- 

curity,  or   negotiable    instrument,  wards  become  partners.    Tunis  v. 

was  given  by  one  partner  to  another,  Leutze,  1  Mo.  App.  21 1 1 .    (4)  Or, 

on  the  partnei-ship  account.     Prea-  where  the  case  is  one  of  part-owners 

ton  V.  Strutton.  1  Anst.  50;  Venning  or  joint-contractors,  and  not  of  part- 

V.  Leckie,  13  East,  7;  [Gridley  o.  ners.    Hehne  o.  Smith,  7  Bing.  709; 

Dole,  4  Comst.  486;  Van  Ness  o.  Graham  v.  Robertson,  2  T.  R.  282; 
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maintain  an  action  at  law  against  the  other  partners  or  any 
one  or  more  of  them,  for  moneys  advanced  or  paid  or  contrib- 

Sad:er  v.  Nixon,  5  B.  &  Ad.  936;  65;   Scott  o.  Caruth,  50  Mo.  120; 

[French  v.  Styring,  2  C.  B.  n.  s.  Knerr  v.   Hoffman,    65  Penu*.   St. 

357;  8.  c.  40  Eng.  L.  &  £q.  274].  126.     See  also  Wright  v.  Jacobs,  61 

(5)  Or,  where  the  money  or  funds  Mo.  19;  Gomersall  o,  Gomersall,  14 
have  been  voluntarily  separated  Allen,  60;  Leidy  v.  Messiiiger,  71 
from  the  partnership  stock  or  Peun.  St.  17/;  Roach  v.  Ivey,  7  S. 
moneys,  and  appropriated  to  one  C.  434:  Gregory  p.  Martin,  78  III. 
partner,  and  he  alone  is  interested  38;  F171;.  Potter,  12  R.  I.  542 1.  To 
in  a  conti'act  touching  the  same,  the  effect  that  an  express  promise  ia 
Coffees.  Brian,  3  Biiig.  54;  Jackson  necessary  are  Westerlo  r.  Evertson, 
V.  Stopherd,  2  Cr.  &  M.  361;  Wil-  1  Wend.  532;  Pattison  v.  Blanchard^ 
son  p.  Cutting,  10  Bing.  436;  Sharp  6  Barb.  537;  Chadsey  v.  Harrison, 
r.  Warren,  6  Price,  131 ;  [CoUamer  p.  11  111.  151;  Course  r.  Prince,  3 
Foster,  26  Vt.  754;  Caswell  v.  Coop-  Mills,  Const.  R.  416.  See  Gulick  v. 
er,  18  III.  532];  {Dakin  v.  Graves,  Gulick,  2  Green,  578];  {Adams  9. 
48  N.  H.  45;  Wadley  r.  Jones,  55  Funk,  53  111.  219;  Johnson  v.  Wil- 
Ga.  329;  Jenkins  p.  Howard,  21  La.  son,  54  Dl.  419;  Bums  v.  Notting- 
Ann.  597;  Smith  p.  Donnelly,  27  ham,  60  111.  531;  Smith  1;.  Small, 
La.  Ann.  98;  Wicks  v.  Lippman,  13  54  Barb.  223;  Rainsford  r.  Rains- 
Nev.  499;  Bethel  v.  Franklin,  57  ford,  57  Barb.  58;  Bloss  r.  Chitten- 
Mo.  466;  Sprout  r.  Crowley,  30  den,  2  Th.  &  C.  (N.  Y.)  11.  See 
Wis.  187;  Read  v.  Nevitt,  41  Wis.  Benson  v.  Tiltou,  54  N.  H.  174; 
348;  Ganger  v.  Pautz,  45  Wis.  449;  Russell  v.  Grimes,  46  Mo.  410;  Buell 
Blakely  r.  Graham,  111  Mass.  8;  p.  Cole,  54  Barb.  353);  Moravia  p. 
Beckwith  v.  Manton,  12  R.  I.  442.  Levy,  2  T.  R.  483,  note;  Foster  v. 
See  Linderman  p.  Disbrow,  31  Wis.  Allanson,  2  T.  R.  479;  Preston  p. 
465 ;  Neil  r.  Greenleaf ,  26  Ohio  St.  Strutton,  1  Anst.  50 ;  Brierly  p. 
567:  Hunt  p.  Monis,  44  Miss.  314 ;  Cripps,  7 C.  &  P.  709  ;  Wray  v,  Mile- 
Johnson  p.  Kelly,  4  Th.  &  C.  (N.  Y.)  stone,  5  M.  &  W.  21 ;  Henley  r.  Soper, 
417;  Price  p.  Cavins,  50  Ind.  122|.  8  B.  &  C.  16;  Winter  p.'White,  I 

(6)  Or,  where  a  balance  has  been  Brod.  &B.  350.  See  also  Gow  on  P. 
struck,  and  a  separate  promise  made  c.  2,  §  3,  pp.  69-97,  3d  ed. ;  Fromont 
to  pay  the  same  to  one  partner,  p.  Coupland,  2  Bing.  170;  Carr  p. 
[Whether  an  express  promise  to  pay  Smith,  5  Q.  B.  128, 138.  But  the  mere 
a  balance  is  necessary  to  support  an  fact  that  an  account  has  been  taken 
action,  is  a  point  on  which  the  cases  and  balance  struck  between  partners 
are  in  much  conflict.  To  the  effect  at  a  certain  period  daring  the  part- 
that  no  express  promise  is  necessary,  nership  would  not  entitle  any  part- 
are  Wray  p.  Milestone,  5  M.  &  W.  ner  to  maintain  an  action  therefor, 
21 ;  Fanning  p.  Chadwick,  8  Pick,  unless  agreed  to  generally  by  all  the 
420;  M'Coll  p.  Oliver,  1  Stew.  510.  partners.  See  Morrow  p.  Riley,  15 
See  Spear  p.  Newell,  13  Vt.  228;  Ala.  710.  In  Carr  p.  Smith,  5  Q. 
Van  Amringe  p.  EUmaker,  4  Penn.  B.  138,  Lord  Denman  said:  **The 
St.  281;  Wright  p.  Cumpsty,  41  case  of  Fromont  p.  Coupland,  and 
Penn.  St  102;  Wyooff  p.  Purnell,  other  similar  cases,  seem  to  limit 
10  Iowa,  332;  {Ross  p.  Cornell,  45  the  action  to  a  settlement  of  accounts 
Gal.  133;  Mickle  p.  Peet,  43  Conn,  on  a  final  close  of  all  partnership 

846 


CHAP.  XT.]        BEMEDIES  BETWEEN  PABTNEBS.  §  219 

uted  at  their  request,  for  their  separate  and  distinct  account 
and  benefit.  But  this  is  upon  the  plain  ground  that  it  has  no 
connection  with  the  partnership  concerns  and  liabilities ;  and 
that  the  transactions  or  contracts  are  between  the  parties  in 
their  several,  distinct,  and  independent  capacities,  separate 
from  the  partnership.  For  there  is  no  incompetency  in  part- 
ners to  enter  into  contracts  with  each  other  as  individuals,  in 
matters  dehors  the  partnership  concerns  and  business.^  But 
this  is  very  different  from  the  case  of  a  partner's  entering  into 

transactions ;  but  this  case  does  not  Where  a  partnership  has  been  dis- 
necessarily  raise  that  question ;  for  solved  and  the  pai'tnership  accounts 
at  all  events  the  settlement,  in  or-  fully  settled,  and  only  one  item  is  in 
der  to  ground  an  action,  must  be  dispute,  an  action  at  law  will  lie  by 
one  which  is  binding  and  conclusive  one  partner  against  his  copartner 
upon  the  partners.  Now  it  does  for  his  share  of  such  item.  Whet- 
not  appear  here  that  the  adjustment  stone  v.  Shaw,  70  Mo.  575). 
and  settlement  was  ever  agreed  to  ^  Gow  on  P.  c.  2,  §  3,  pp.  75,  76, 
by  all  the  partners,  nor  indeed  by  the  3d  ed. ;  Coffee  v.  Brian,  3  Bing.  54 
plaintiff  and  the  testator;  if,  there-  Smith  v.  Barrow,  2  T.  R.  476 
fore,  it  were  binding  and  conclusive  Nockels  v.  Crosby,  3  B.  &  C.  814 
on  them,  it  must  have  been  so  by  Coll.  on  P.  B.  2,  c.  3,  §  2,  pp.  175- 
reason  of  the  power  confided  to  the  178, 2ded. ;  1  Story,  £q.  Jur.  §§  664> 
persons  who  drew  it  up,  and  in  that  666;  Wats,  on  P.  c.  8,  pp.  394-409, 
case  it  would  be  an  award,  and  re-  2d  ed. ;  [Cross  v,  Cheshire,  7  £zch. 
quired  a  stamp.  It  would  come  43;  Chamberlain  v.  Walker,  10  Al- 
within  the  authority  of  Jebb  v.  Mc-  len,  429;  Paine  v,  Thacher,  25 
Kierman,  rather  than  within  >Boyd  Wend.  450;  Roberts  v.  Fitler,  13 
tf.  Emerson,  Sybray  o.  White,  and  Penn.  St.  265;  Wright  t^.  Michie,  6 
similar  cases."  [Uolyoke  v.  Mayo,  Gratt.  854;  Edens  v.  Williams,  36 
50  Me.  385.  See  also  Gibson  v.  111.  252;  Elder  v.  Hood,  38  111.  533; 
Moore,  6  N.  H.  547;  Williams  v.  {Readv.  Nevitt,41  Wis.  348;  Wells 
Henshaw,  11  Pick.  83;  8.  c.  12  v.  Carpenter,  65  111.  447;  Cai*penter 
Pick.  378;  Dickinson  v.  Granger,  v.  Wells,  65  111.  451;  Purvines  v. 
18  Pick.  315,  317;  Sikes  v.  Work,  6  Champion,  67  111.  459;  Seaman  v. 
Gray,  433;  Shattuck  v,  Lawson,  10  Johnson,  46  Mo.  Ill;  Wetherbee 
Gray,  405;  Wiggin  v,  Cumings,  8  v.  Potter,  99  Mass.  354  ;  Elder's 
Allen,  353;  Warren  o.  Wheelock,  Appeal,  39  Mich.  474;  Howard  r. 
21  Vt.  323];  }Lind.  on  P.  4th  ed.  France,  43  N.  Y.  593;  Silver  v, 
1027;  Ferguson  V.  Wright,  61  Penn.  St.  Louis  Iron  Mountain  &  South- 
St.  258;  Page  v,  Thompson,  33  Ind.  em  Railway  Co.,  5  Mo.  App.  381 1. 
137;  Briggs  v.  Daugherty,  48  Ind.  See  Coleman  «.  Coleman,  12  Rich. 
247.  As  to  the  right  to  maintain  an  183].  {See  Stan  wood  v.  Mitchell, 
action  at  law  upon  the  share  of  a  bal-  59  Me.  121 ;  Lintner  v.  Milliken,  47 
ance  payable  to  one  partner  under  a  111.  178 ;  McCormick  v.  Largey,  1 
decree  in  a  suit  for  a  final  settlement  Mont.  158 ;  Johnson  v.  Kelly,  2  Hon, 
of  the  partnership  accounts,  see  139.  | 
Lockwood  V.  Bates,  1  Del.  Ch.  435. 
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contracts  with  the  partnership,  as  such,  or  of  his  paying 
monej'^s,  or  incurring  liabilities  on  account  thereof,  he  being  in 
ail  such  cases  one  of  the  parties  in  interest,  and,  as  such, 
bound  jointly  with  the  others  to  contribute  towards  the  dis- 
charge of  the  common  obligations  of  the  partnership.^ 

§  220.   Nor  for  Money  Paid  on  Account  of  Torts  Affecting 
the  Partnership.   This  doctrine  is  not  confined  to  cases  of  mon- 


1  Gow  on  P.  c.  2,  §  3,  pp.  77-79 
Holmes  v,  Higgins,  1  B.  &  C.  74 
Milbum  0.  Codd,  7  B.  &  C.  419 
[Caldicott  V.  Griffiths,  8  Exch.  898 


Ann.  1115;  Farrar  v.  Pearson,  69 
Me.  561 ;  Duff  v,  Maguire,  99  Mass. 
300;  Remington  v,  Allen,  109  Mass. 
47;  Klase  v.  Bright,  71  Penn.  St. 


8.  o.  22  £ng.  L.  &  £q.  527];  Neale  186.  See  Foulks  v,  Rhodes,  12  Nev. 

V.  Turton,  4  Bing.  149;  Teague  ».  225;  Wright  ».  Troop,  70  Me.  346; 

Hubbard,  8  B.  &  C.  345;  Geddes  v.  Eakin  v,  Knox,  6  S.  C.  14;  Sewell 

Wallace,  2  Bligh,  270;  Coll.  on  P.  v.  Cooper,  21   La.  Ann.  582;  Mc- 

B.  2,  c.  3,  §  2,  pp.  174-178,  2d  ed. ;  Farland  v.  Connell,  22  La.   Ann. 

Worrall  w.   Grayson,  Tyrw.  &  G.  481;   Perkins  r.  Young,  16  Gray, 

477,  480;   s.  c.  1  M.  &  W.  166;  389 ;  Fessler  u.  Hickernell,  82  Penn. 

Brown  o.  Tapscott,  6  M.  &  W.  119,  St.  150.    In  England  the  Judicature 

123 ;  Bovill  v.  Hammond,  6  B.  &  C.  Acts  and  rules  have  abolished  the 

149;  Pearson  v.  Skelton,  1  M.  &  W.  rule  that  no  action  involving  an  ao- 

504;  B.  c.  Tyrw.  &  G.  848;  Sadler  count  can  be  maintained  between 

0.  Nixon,  5  B.  &  Ad.  936;  Haskell  partners.     See  Lind.  on  P.  4th  ed. 

V.  Adams,  7  Pick.  59;  1  Story,  Eq.  1022-1024  f.    In  a  late  English  case, 

Jur.  §§  679-681 ;  [Harris  v,  Harris,  A.,  B.,  &  C.  were  shareholders  in  a 

89  N.  H.  45;  Ordiorner.  Woodman,  joint-stock    mining  company,  and 

89  N.  H.  541 ;  White  v.  Harlow,  6  money  being  necessary  to  carry  on 

Gray,  463;  Ives  v.  Miller,  19  Barb,  the  mine,  a  loan  was  made  upon  the 

196;  Crottes  r.  Frigerio,  18  La.  Ann.  joint  and  several  promissory  note  of 

283;  De  Jarnette  v,  McQueen,  31  the  three,  and  applied  to  the  use 

Ala.    230;     jDrew   t>.   Person,  22  of  the  mine.   A.,  being  compelled  to 

Wis.  651;  Linderman  r.  Disbrow,  pay  the  whole   note,  was  allowed 

31  Wis.  465;  Tolford  v.  Tolford,  44  to  sue  the  others  for  contribution. 

Wis.  547 ;  Tomlinson  v.  Nelson,  49  Sedgwick  v.  DanieU,  2  H.  &  N. 

Wis.  679;   Leabo  v,  Renshaw,  61  319].     }  A  complaint  by  one  partner 

Mo.  292;  Jones  r.    Shaw,  67  Mo.  against  his  copartners,  to  recover 

667;  Mulhall  v.  Cheatham,   1  Mo.  from  the  defendants  their  proportion 

App.  476;  Hammond  v.   Terry,  3  of  a  debt  due  to  the  plaintiff  for 

Lansing,  186;  Merriwether  ©.  Harde-  goods  sold  and  delivered  by  him  to 

man,  51  Tex.  436;  Lockhart  v,  Ly-  the  copartnership,  alleged  that  the 

tie,  47  Tex.  452;  Pico  v.  Cuyas,  47  affaurs  of  the  partnership  had  been 

Cal.  174;  Mickle  v.  Peet,  43  Cotin.  closed  up,  all  its  debts  except  the 

65;  Johnson  v.  Wilson,  54  111.  419;  one  in  suit  paid,  and  its  assets  ex- 

Buckmaster  v.  Gowan,  81  111.  153;  hausted.    Held  that  the  complaint 

Conrad  v.  Gallery,  22  La.  Ann.  428;  was  sufficient    Dale  v.  Thomas,  67 

Stanton  o.  Buckner,  24  La.  Ann.  Ind.  570.    See  Ck)uch  o.  Moyer,  28 

891;   Radovich  v.  Fregerio,  27  La  Kan.  404.  | 
Ann.  68;  Seelye  v.  Taylor,  82  La 
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ejs  paid  or  debts  incunred  or  contributions  made  by  one  part- 
ner on  account  of  liabilities  of  the  partnership,  resulting  from 
contracts  binding  the  same ;  but  it  equally  applies  to  moneys 
paid  and  debts  incurred  and  contributions  made  by  one  part- 
ner on  account  of  negligences  and  torts  affecting  the  partner- 
ship.^ In  the  ordinaiy  course  of  things  there  is  not,  indeed, 
as  IS  well  known,  any  right  of  contribution  allowed  by  the 
common  law  between  joint  wrong-doers,  where  one  has  paid 
the  whole  damages  or  expenses  occasioned  thereby.^  And 
this  rule  is  just  as  applicable  to  partners  as  to  other  persons.^ 
But  then,  the  rule  is  to  be  understood  according  to  its  true 
sense  and  meaning,  which  is,  where  the  tort  is  a  known,  medi- 
tated wrong,  and  not  where  the  pai*ty  is  acting  under  the  sup- 
position of  the  entire  innocence  and  propriety  of  the  act,  and 
the  tort  is  merely  one  by  construction  or  inference  of  law.*  In 
the  latter  case,  although  not  in  the  former,  there  may  be,  and 
properly  is,  a  contribution  allowed  by  law  for  such  payments 
and  expenses  between  the  constructive  wrong-doers,  whether 
partners  or  not.^  Still,  however,  the  same  difficulty  occurs  at 
law  in  such  cases  of  constructive  torts  as  in  cases  of  contracts ; 
and  no  remedy  at  law  is  maintainable  therefor  between  the 
partners.  The  remedy,  as  we  shall  presently  see,  must  be 
administered  in  another  tribunal.^ 

§  221.   Reasons  why  no  such  Action  lies.  The  ground,  why  at 

1  Pearson  v,  Skelton,  1  M.  &  W.  each  partner  horsed  the  coach?    If 

604;  s.  c.  Tyi'w.  &  G.  848.  the  latter  was  the  case,  there  was 

^  Meri7weather  v.  Nixan,  8  T.  no  common  fund,  and  you  will  be 

R.  18G.  entitled  to  a  rule;  but  if  there  was 

»  Pearson  v.  Skelton,  1  M.  &  W.  a  partnership  fund,  out  of  which 

504;  8.  c.  Tyrw.  &G.  848;  |Todd  v.  losses  were  to  be  paid,  your  remedy 

Rafferty,  3  Stewart  (N,  J.J,  254|.  is  in  equity.     We  will  consult  the 

*  Adamson  v.  Jarvis,  4  fiing.  66.  Lord  Chief  Justice,  and  ascertain 

*  Ibid.  what  evidence  he  has  upon  his  notes, 

*  Pearson  v,  Skelton,  1  M.  &  W.  as  to  the  existence  of  a  partnership 
604;  8.  c.  Tyrw.  &  G.  848.  —  In  fund.  With  respect  to  the  first  ob- 
this  case  Baron  Parke  is  reported,  jeotion  taken  at  the  trial,  it  does  not 
in  Tyrw.  &  G.  850,  861,  to  have  apply."  On  a  subsequent  day 
said:  "How  were  the  profits  di-  Parke,  B.,  said,  **that  on  oonsult- 
vided  ?  Did  the  partners  divide  the  ing  the  notes  of  the  Lord  Chief 
net  profits,  after  the  payment  of  all  Justice,  it  appeared  that  there  was 
expenses,  or  the  gross  profits  ac-  a  partnership  fund,  out  of  which 
cording  to  the  number  of  miles  that  the  expenses  were  first  to  be  paid, 
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law,  independent  of  any  special  covenant,  or  any  distinct  sev* 
eral  contract,  one  partner  cannot  maintain  a  suit  against  the 
other  partners,  for  moneys  paid  or  advanced  or  contributed,  or 
liabilities  incurred  on  account  of  the  partnership,^  may  be 
readily  explained  in  a  satisfactory  manner.  In  the  first  place, 
upon  the  mere  technical  principles  of  the  common  law,  one 
partner  cannot  sue  the  others  for  a  contribution  or  payment 
made  for  a  just  partnership  liability ;  for  in  such  a  suit  all  the 
partners,  including  himself,  must  be  made  defendants ;  and  it 
is  clear,  upon  the  acknowledged  principles  of  pleading  at  the 
common  law,  that  a  party  cannot  at  once  be  a  plaintiff  and  a 
defendant  in  the  same  suit ;  or,  in  other  words,  he  cannot  sue 
himself,  either  alone,  or  in  conjunction  with  others.^  But  a 
reason  far  more  satisfactory,  because  it  is  in  no  shape  founded 

and  the  residue  divided  among  the  independent    existence,    somewhat 

partners ;  consequently  the  nonsuit  like  a  quasi  corporation ;  and  the  firm 

was  right.*'     See  ante,  §  61,  and  may,  therefore,  sue  and  be  sued,  by 

note.  a  single  partner,  without  any  repug- 

^  [Or  for  neglect  of  the  partner-  nancy,  exactly  as  a  member  of  a 

ship  business.     Capen  v.  Barrows,  corporation  may  sue  and  be  sued  by 

1  Gray,  376.]  the  corporation  itself.    In  this  re- 

^  Coll.  on  P.  B.  2,  c.  3,  §  2,  pp.  spect  there  is  an  analogy  to  the  pro- 
188-193,2ded. ;  Bosanquetv.  Wray,  ceedings  in  our  courts  of  equity, 
6  Taunt.  597 ;  Moffatt  v.  Van  Mil-  where  one  partner  is  entitled  to  sue 
lingen,  cited  2  B.  &  P.  124,  note;  all  the  other  partners  for  an  ad  just- 
Main  waring  r.  Newman,  2  B.  &  P.  ment  of  the  partnership  concerns, 
120;  De  Tastet  i'.  Shaw,  1  B.  &  or  for  any  transactions  growing  out 
Aid.  664;  Neale  v.  Turton,  4  Bing.  of  the  same  concerns.  Mr.  Bell  (2 
149;  Teague  v.  Hubbard,  8  B.  &  C.  Bell,  Comm.  B.  7,  pp.  619,  620,  5th 
345;  Brown  r.  Tapscott,  6  M.  &  W.  ed.)  states  the  Scottish  law  as  fol- 
119,  123;  Holmes  r.  Higgins,  1  B.  lows:  *•  Some  lawyera  have  consid- 
&  C.  74;  Malyne's  Lex  Merc.  p.  ered  the  obligation  of  the  company 
810;  Niven  v,  Spickerman,  12  Johns,  as  only  the  joint  and  several  obiiga- 
401 ;  1  Stoiy,  Eq.  Jur.  §§  664,  665,  tions  of  the  partners.  But  this  is 
679;  Jones  v.  Yates,  9  B.  &  C.  532;  not  correct  in  the  law  of  Scotland. 
[Rawlinson  v.  Clarke,  15  M.  &  W.  The  partnership  is  held  as,  in  law, 
292;  Cruikshank  v.  M' Vicar,  8  Beav.  a  separate  person,  capable  of  main- 
106  ;  Met.  on  Contr.  131,  132].  —  taining  independently  the  relations 
In  this  respect  the  Roman  law,  the  of  debtor  and  creditor.  As  a  sep- 
law  of  France,  and  the  law  of  Scot-  ai*ate  person,  the  coini  my  is  known 
land,  pi*esent  a  marked  contrast  to  and  recognized  in  oMiga tions  and 
the  common  law.  In  the  jurispru-  contracts  by  its  separate  name  or 
dence  of  each  of  these  latter  conn-  firm,  as  its  i)ersonal  appellation, 
tries,  the  firm  is  treated,  in  its  But  it  cannot  hold  feudal  property 
aggregate  capacity,  as  having  an  in  the  social  name.    It  is  a  con8&- 
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upon  technical  principles,  is,  that  until  all  the  partnership 
concerns  are  ascertained  and  adjusted,  it  is  impossible  to 
know  whether  a  particular  partner  be  a  debtor  or  a  creditor  of 
the  firm  ;  for,  although  he  may  have  advanced  large  sums  of 
money  on  account  thereof,  he  may  be  indebted  to  the  firm  in 
a  much  larger  amount.  Now  the  settlement  of  all  the.part- 
nership  concerns  is  ordinarily,  during  the  continuance  of  the 
partnership,  unattainable  at  law ;  and  even  in  equity  it  i§j;iQt- 
ordinarily  enforced,  except  upon  a  dissolution  of  the  partner- 
ship. If  one  partner  could  recover  against  the  other  partners 
the  whole  amount  paid  by  him  on  account  of  the  partnership, 

quence  of  this  separate  existence  of  late  on  these  points,  that  the  safer 
the  company  as  a  person  that  an  ac-  course  is  to  use  the  names  of  tiie  part- 
tion  cannot  directly,  and  in  the  first  ners.  Sequestration  of  the  company's 
instance  be  maintained  against  a  estate  proceeds  in  the  name  of  the 
partner  for  the  debt  of  the  company,  firm.  In  England,  a  doctrine  pre- 
The  demand  must  be  made  first,  vails  which  does  not  accord  with 
against  the  company;  or  the  com-  the  law  of  Scotland  and  which, 
pany  must  have  failed  to  pay,  or  perhaps,  is  to  be  ascribed  to  a  dif- 
have  dishonored  their  bill  before  ference  of  principle  on  the  point 
the  partner  can  be  called  on«  It  now  under  discussion.  At  law,  in 
also  follows  that  the  partners  are  England,  there  can  be  no  debt  be- 
guarantees  or  sureties  for  the  com-  tween  two  partnerships  of  each  of 
pany;  not  proper  or  principal  debt-  which  one  person  is  a  partner;  and 
ors.  And  so,  although  diligence  this  on  the  ground  that  *  no  man 
may  proceed  against  the  partners  can  contract  with  himself,  and, 
directly,  the  company  having  failed  therefore,  cannot  bind  himself  in 
to  pay  according  to  their  obligation ;  the  society  of  one  set  of  persons  to 
and  although  personal  diligence  another,  in  which  he  is  also  a  part- 
necessarily  can  proceed  only  against  ner.'  It  is  allowed  that  the  contract 
the  individuals,  the  estate  of  the  is  available  in  equity,  but  not  in 
partner  can,  in  bankruptcy,  be  law.  In  Scotland,  debts  between 
charged  only  with  the  balance  re-  companies  in  which  the  same  indi- 
maining  due,  after  what  may  be  vidual  is  partner  are  every  day  sus- 
drawn  from  the  company  estate,  tained  as  quite  unexceptionable." 
Another  consequence  is,  that  the  See  Poth.  de  Soc.  n.  135,  13G.  The 
creditoi-s  of  a  partner,  if  they  would  Roman  law,  while  it  ordinarily  gave 
attach  his  share,  must  arrest  in  the  the  action  pro  socio  only  in  cases  of 
hands  of  the  company  as  a  separate  a  dissolution  of  the  partnership,  ex- 
person.  Action  or  diligence  seems  cepted  special  cases.  Nonnunquam 
to  be  legally  competent  by  a  com-  necessarium  est,  et  manente  socie- 
pany  firm,  or  against  the  partner-  tate,  agi  pro  socio;  veluti,  cum  so- 
ship  by  its  firm;  though  jiersonal  cietas,  vectigaliura  causa,  coita  est, 
execution,  of  coui-se,  is  possible  only  propterque  varios  contractus  neutri 
against  the  individuals.  But  so  expediat  recedere  a  societat-e,  nee 
many  doubts  have  been  raised  of  refertur  in  medium,  quod  ad  altemm 
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they  would  immediately  have  a  cross-action  against  him  for 
the  whole  amount,  or  his  share  thereof;  and  if  he  could  re- 
cover only  their  shares  thereof,  then,  in  order  to  ascertain 
those  shares,  a  full  account  of  all  the  partnership  concerns 
must  be  taken,  and  the  partnership  itself  wound  up.  This 
would,  manifestly  be  a  most  serious  inconvenience,  as  well  as 
a  change  of  the  original  contract  from  a  joint  contmct  of  all 
the  partners,  in  soUdo^  to  a  several  contract,  each  for  his  own 
aliquot  part  of  the  final  balance  due  to  a  particular  partner 
upon  a  special  transaction.^  And  in  cases  of  this  sort  the 
maxim  may  justly  apply :  Fnistra  petisy  quod  statim  alteri  red- 
dere  cogeris :  ^  or  as  it  is  sometimes  expressed,  Frustra  peteret^ 
quod  mox  restiturua  esset.^ 

§  222.  Remedies  in  Equity.  But  although,  in  cases  of  the 
sort  above  mentioned,  no  remedy  lies  at  law,  yet  in  equity  an 
appropriate  remedy  may  and  will  be  granted,  wherever  it  is 
ex  aequo  et  bono  necessary  and  proper ;  for  in  equity  there  is 
no  difficulty  in  one  partner's  suing  the  other  partners  for 
money  advanced  or  contributions  made  or  liabilities  incurred, 
simply  on  the  ground  that  it  has  its  foundation  in  a  partnership 
transaction,  if  in  other  respects  the  suit  is  unobjectionable, 

pervenerit.    D.  17,  2,  65, 15;  Id.  17,  rar,  4  Brew.  (Penn.)  27.    And  where 

2,  52;  Poth.  Pand.  17,  2.  n.  33.  one  member  of  a  partnership  pays  a 

*  Coll,  on  P.  B.  2,  c.  3,  §  2,  pp.  judgment  rendered  upon  a  firm  debt 

174-193,  2d  ed. ;  Harvey  v,  Crickett,  against  the  members  of  the  firm,  he 

5  M.  &  S.  336;  Gow  on  P.  c.  2,  §  3,  cannot  keep  the  judgment  alive  and 

pp.  69-77.  3d  ed.;  Id,  c.  2,  §  4,  pp.  enforce  it  against  his  copartnei-s,  ei- 

93-102;  [Towle  w.  Meserve,  38  N.  ther  in  his  own  name  or  in  that  of  a 

H.  9;  Stoddard  v.  Wood,  9  Gray,  third  person  to  whom  he  may  cause 

90];    {Duff  t;.   Maguire,  99  Mass.  it  to  be  assigned;  unless,  perhaps, 

300;  Dodd  t\  Tarr,  116  Mass.  287.  under  special  circumstances  disclos- 

Where  a  partnership  consisting  of  ing  some  equity  entitling  him  to 

two  persons  was  formed  for  a  sin-  hold  it  as  security  to  the  extent  of 

gle  transaction  in  real  estate,  and  the  sum  which  may  be  found  due  to 

no  questions  were  involved  in  i-e-  him  from  his  copartners  on  an  ac- 

gard  to  the  rights  of  creditors,  and  counting.      Booth    v.  Farmei's'    & 

money  was  advanced  by  one  part-  Mechanics'  Nat.   Bank  of  Roches- 

ner,   it  was   held    that    assumpsit  ter,  74  N.  Y.  228}. 

could  be  maintained  to  enforce  con-  *  Branch,   Maxims,  p.  51,  Am. 

tribution  by  the  other  partner  of  his  ed.   1824 ;  Jenkins,  Cent.  256. 

share.     Finley  t».  Stewart,  56  Penn.  »  Coll.   on  P.   B.  2,  c.  8,  §  2, 

St.  183.     See  also  Mcason  r.  Kaine,  p.  175,  2d  ed. ;  1  Stoiy,  £q.  Jar. 

63  Penn.  St.  335;  Cleveland  v.  Far-  §  664. 
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as  no  technical  difficulty  occurs  in  equity,  as  to  the  joinder  of 
all  the  proper  parties  to  the  suit.^  Indeed,  the  ordinaiy 
remedy  now  administered  in  matters  of  account,  or  requiring 
an  account  between  partnei's,  is  exclusively  in  equity .^  But 
this  subject,  which  is  rarely  if  ever  acted  upon  in  courts  of 
equity,  except  upon  a  dissolution  of  the  partnership,  will 
more  appropriately  occur  in  another  place.® 

§  228.  Roman  Law.  The  Roman  law  did  not  to  the  same 
extent  or  precisely  in  the  same  manner  as  our  law  recognize 
the  distinction  between  remedies  at  law  and  remedies  in 
equity,  although  it  is  very  clear  that  an  analogous  distinction 
between  suits  in  the  ordinary  forum  and  suits  ex  cequo  et  bono 
before  the  praetor's  forum  was  well  understood  and  fully  acted 
upon.  But,  in  cases  of  partnership,  owing  to  the  complicated 
nature  thereof,  a  special  remedy  was  provided,  commonly 
called  the  Actio  pro  socio^  the  nature,  character,  and  operation 
whereof  are  fully  explained  in  the  Digest,* 

§  224.  Enforcement  of  Negative  and  Positive  Obligations, 
And  here,  a  question  of  a  local  and  general  nature  may  arise, 
when,  and  under  what  circumstances,  and  to  what  extent, 
courts  of  equity  will  interfere  to  enforce  either  the  express  or 
implied  duties  and  obligations  of  partners  inter  sese.  In  re- 
spect to  such  duties  and  obligations  as  are  of  a  positive  and 
personal  nature,  it  seems  difl&cult  to  perceive  how  courts  of 
equity  can  enforce  a  specific  performance  of  them  ;  and  there- 
fore, in  case  of  a  breach  thereof,  the  injured  party  must  be 

1  Coll.  on  P.  B.  2,  c.  3,  §  2,  pp.         •  Ibid.;  post,  §§  228,  229;  For- 

174-193,  2d  ed.;  Id.  c.  3,  §  7,  pp.  man  v.  Homfray,  2  Ves.  &  B.  329; 

245-249;  Abbot  r.  Smith,  2  W.  Bl.  Harrison  v.  Armitage,  4  Madd.  143; 

947 ;  Gow  on  P.  c.  2,  §  4,  pp.  93-  Richards  v,  Davies,  2  Russ.  &  M. 

102,   3d  ed.  ;    1   Story,    Eq.    Jur.  347;  Loscombe  r.  Rassell,  4  Sim. 

§§  666-674;  Id.  §§  679,  680;  Pear-  8;  Knebell  v.  White,  2  You.  &  C. 

son  V.  Skelton,  1  M.  &  W.  504;  8.  c.  Ex.  15;  Glassington  v.  Thwaites,  1 

Tyrw.  &  G.  848;  {post,  §  236|.  Sim.  &  St.  124,  and  the  Reporter's 

^  Coll.  on  P.  B.  2,  c.  3,  §  4,  pp.  notes  (a)  and  (b);  Natusch  v,  Ir- 

197-232,  2d  ed. ;  Duncan  v.  Lyon,  ving,  Gow  on  P.  App.  398,  3d  ed. ; 

3  Johns.  Ch.  351,  361-363;  Gow  on  WallworUi  v.  Holt,  4  Myl.  &  C.  619, 

P.  c.  2,  §  3,  pp.  73,  74,  3d  ed. ;  Id.  685,  639. 

c.   2,   §  4,  pp.  93-102;   IKuhn  v.         *  Dig.  17,  2,  31-34,  &c.;  Poth. 

Newman,  49  Iowa,  424;   Learned  Fand.  17,  2,  n.  30-54. 
0.  Ayres,  41  Mich.  677;   Gates  v. 
Eraser,  6  Bradw.  (111.)  229|. 
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left  to  his  remedy,  if  any,  at  law.^  But  the  same  objection 
does  not  seem  to  apply  to  cases  M^here  the  relief  sought  is  to 
enforce  the  due  observance  of  negative  duties  and  obligations ; 
for,  here,  all  that  is  required  is,  that  the  court  should  restrain 
the  partner  from  violating  them ;  or,  in  other  words,  from  do- 
ing acts  which  violate  the  express  or  implied  obligation  which 
he  is  under  to  forbear.  Thus,  for  example,  although  a  court 
of  equity  could  not  compel  a  partner  to  bestow  his  skill  and 
diligence  and  services  faithfully  in  the  partnership  business, 
yet  it  may  interpose  by  injunction  to  restrain  him  from  wast- 
ing the  partnership  property,  from  misusing  the  partnership 
name,  from  interfering  to  stop  the  partnership  business,  or 
from  fraudulent  practices  injurious  or  ruinous  to  the  partner- 
ship, in  violation  of  his  express  duties  or  express  contracts.^ 

1  Kemble  v.  Kean,  6  Sim.  333;  Thomas,  9  Sim.  606.  {See  New  v. 
Clarke  ».  Price,  2  Wils.  Ch.  157;  Wright,  44  Miss.  202.}— The  com- 
Kimberley  v.  Jennings,  6  Sim.  340;  ments  of  the  Vice-Chancellor  (Sir  L. 
[Downs  r.  Collins,  6  Hare,  418]  ;  Shad  well)  on  this  subject,  in  Kem- 
Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  142,  2d  ble  r.  Rean,  6  Sim.  333,  are  so  im- 
ed. ;  Id.  B.  2,  c.  2,  §  1,  p.  131 ;  2  portant,  that  they  deserve  to  be 
Story,  Eq.  Jur.  §  722  a,  {Partner-  cited  at  large.  **In  the  case  of  a 
ship  articles  provided  that  no  partner  mere  contract  between  two  persons, 
should  sell  his  shares  except  as  fol-  who  are  both  carrying  on  the  same 
lows:  That  the  partner  desirous  of  trade,  that  one  shall  not  carry  on 
selling  should  offer  the  shares  to  his  trade  within  a  limited  distance 
his  copartners  collectively ;  if  they  in  which  the  party  contracted  with 
should  decline,  then  to  the  partners  intends  to  carry  on  bis  trade,  the 
desirous  of  collectively  purchasing,  whole  agreement  is  of  so  genuine  a 
and  if  none  such,  then  to  the  partners  kind  that  the  Court  would  enforce 
individually,  after  which  he  might  the  performance  of  the  agreement 
sell  to  a  stranger;  one  of  four  part-  by  restraining  the  party  by  injuno- 
ners  offered  his  shares  to  the  other  tion  from  breaking  the  agreement 
three  collectively  (one  of  whom  to  so  made.  In  the  case  where  the 
his  knowledge  would  not  purchase),  parties  are  partners,  and  one  of  the 
tiie  remaining  two  declared  their  partners  contracts  that  he  shall  ex- 
willingness  to  accept,  and  were  told  ert  himself  for  the  benefit  of  the 
that  no  offer  was  made  to  them.  It  partnership,  though  the  Court,  it  is 
was  held  that  the  offer  to  the  three  true,  cannot  compel  a  specific  per- 
enured  to  the  benefit  of  the  two,  formance  of  that  part  of  the  agree- 
and  specific  performance  decreed  ao-  ment,  yet,  there  being  a  partnership 
oordingly.  Homfray  v.  Fothergill,  subsisting,  the  Court  will  restrain 
L.  R.  1  Eq.  567.}  that  party  (if  he  has  covenanted 

^  Ibid.;  Coll.  on  P.  B.  2,  c  3,  §  5,  that  he  will  not  carry  on  the  same 

pp.  233-240,  2d  ed. ;  Id.  B.  2,  c.  2,  trade   with    other    persons)    from 

§2,  p.  142;  3  Kent,  60;  Miles  v.  breaking  that  part  of   the  agree- 
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§  225.    When  an  Injunction  will  be  Granted.   A  few  illastra- 
tions  of  the  geneml  doctrine  may  be  here  properly  introduced. 

ment.  That  is  in  case  of  a  part-  would  have  been. .  Now,  with  ref- 
nership.  In  the  case  of  Morris  v,  eretice  to  what  was  said  by  counsel, 
Colman,  18  Yes.  437,  the  bill  was  upon  arguing  the  case  of  a  partner- 
filed  by  Morris  against  Colman  for  ship,  Lord  Eldon  says:  *  If  Mr. 
the  purpose  of  having  a  question  Garrick  was  now  living,  would  it 
upon  the  articles  of  partnership  be  unreasonable  that  he  should  con- 
determined,  and  for  restraining  tract  with  Mr.  Colman  to  pei-fbrm 
Colman  from  doing  many  acts  only  at  the  liaymarket  Theatre,  and 
which  he  was  disposed  to  do ;  and  I  Mr.  Colman  with  him  to  write  for 
think,  in  that  case  (for  I  was  coun-  that  theatre  aloneV  Why  should 
sel  for  Colman  from  the  beginning  they  not  thus  engage  for  the  talents 
to  the  end),  that  Colman  always  of  each  other?'  That  mode  of  put- 
stood  on  the  defensive.  The  only  ting  the  question  appears  to  me  to 
question  was,  whether  Colman  show  that  Lord  Eldon  is  speaking 
should  be  at  liberty  to  do  certain  of  a  case  where  the  parties  are  in 
acts,  which  he  insisted  he  was  at  partnership  together;  because  it 
liberty  to  do,  and  Morris  contended  would  be  a  strange  thing  that  one 
that  he  was  not.  Now  I  apprehend  should  contract  to  perform  only  at 
that  what  Lord  Eldon  says,  in  giv-  the  Haymarket  Theatre,  and  the 
ing  his  judgment  upon  that  point,  other  to  write  for  that  theatre  alone, 
must  be  taken  with  reference  to  the  except  in  the  case  of  a  partnership, 
subject  that  was  before  him ;  and  I  where  both  parties  would  be  exert- 
perfectly  well  recollect  the  time  when  ing  themselves  for  their  mutual 
the  injunction  was  granted  to  re-  benefit;  because  if  they  were  not 
strain  Mr.  Colman,  but  I  am  not  in  partnership,  the  effect  of  such  an 
quite  sure  it  is  exactly  in  the  way  agreement  might  be  that  neither 
in  which  the  report  represents.  But  might  exert  his  talents  at  all.  In 
Colman  insisted,  generally,  that  he  this  case,  however,  there  is  no  part- 
had  a  right  to  write  dramatic  pieces  nership  whatever  between  the  pro- 
for  other  theatres;  and  then  there  prietors  of  Covent  Garden  Theatre 
was  an  injunction  granted  to  re-  and  Mr.  Kean;  but  the  contract  is 
strain  the  representation  of  one  of  nothing  more  than  this,  that  Mr. 
the  pieces  which  he  had  written,  Kean  shall,  for  a  given  remunera- 
and  which  was  intended  to  be  rep-  tion,  act  a  certain  number  of  nights 
resented,  I  think,  at  Covent  Garden  at  Covent  Garden  Theatre,  with  a 
Theatre.  In  the  argument  it  was  proviso,  that  in  the  mean  time  he 
said  that  the  particular  provision  shall  not  act  at  any  other  theatre, 
which  is  stated  in  the  case  was  a  And  it  is  quite  clear  that  this  bill 
provision  restraining  Colman  from  is  filed  for  the  purpose  ol  having  the 
writing  dramatic  pieces  for  any  performance  of  an  agreement  with 
other  theatre;  and  in  the  argument  regard  to  his  contract  to  act.  [His 
it  was  said  by  the  counsel  for  the  Honor  here  stated  the  substance  of 
plaintiff  that  that  provision  was  no  the  bill,  and  then  proceeded: — ]  So 
more  against  public  policy  than  a  that  it  was  an  agreement  to  act  at 
stipulation,  that  Mr.  Garrick  should  Covent  Garden  Theatre  a  certain 
not  perform  at  any  other  theatre  number  of  nig^fats  in  the  season, 
than  that  at  which  he  was  engaged,  1830-31,  and  that,  in  the  mean  time, 

855 


§  225                                       PABTNEB8HIP.  [CHAP.  XI. 

Court43  of  eqtiity,  in  inteifering  by  way  of  injunction  in  cases 
of  partnership,  act  upon  a  sound  discretion,  and  will  not  inter- 

tbe  defendant  should  not  act  in  has  said  in  the  case  of  Morris  v.  . 
London;  and  the  bill  is  filed  for  Colman  bears  upon  this  case.  In 
the  purpose  of  enforcing  the  per-  Clarke  v.  Price,  2  Wils.  Ch.  157  (iu 
formance  of  that  agreement,  which  which,  also,  I  was  counsel)  there 
mainly  consists  in  the  fact  of  his  act-  was  a  positive  stipulation  by  Price 
ing;  and  it  appears  to  me  that  it  is  that  he  would  write  reports  for 
utterly  impossible  that  this  Court  Clarke  the  bookseller.  Lord  Eldon 
can  execute  such  an  agreement.  In  says,  in  his  judgment,  upon  that 
the  first  place,  independently  of  the  case:  *The  case  of  Morris  v.  Col- 
difficulty  of  compelling  a  man  to  man  is  essentially  different  from 
act,  there  is  no  time  stated,  and  it  the  present.  In  that  case,  Morns, 
is  not  stated  in  what  characters  he  Colman,  and  other  persons  were  en- 
shall  act;  and  the  thing  is  altogether  gaged  in  a  partnership  in  the  Hay- 
so  loose  that  it  is  perfectly  impossi-  market  Theatre,  which  was  to  have 
ble  for  the  Court  to  determine  upon  continuance  for  a  very  long  period, 
what  scheme  of  things  Mr.  Kean  as  long,  indeed,  as  the  theatre  should 
shall  perform  his  agreement.  There  exist.  Colman  had  entered  into  an 
can  be  no  prospective  declaration  or  agreement,  which  I  was  very  un will- 
direction  of  the  Court  as  to  the  per-  ing  to  enforce,  not  that  he  would 
formance  of  the  agreement;  and,  write  for  the  Haymarket  Theatre, 
supposing  Mr.  Kean  should  resist,  but  that  he  would  not  write  for  any 
how  is  such  an  agreement  to  be  per-  other  theatre.  It  appeared  to  me 
formed  by  the  Court?  Sequestra-  that  the  Court  could  enforce  that 
tion  is  out  of  the  question;  and  can  agreement  by  restraining  him  from 
it  be  said  that  a  roan  can  be  com-  writing  for  any  other  theatre.  The 
pelled  to  perform  an  agreement  to  Court  could  not  compel  him  to  write 
act  at  a  theatre  by  this  Court  send-  for  the  Haymarket  Theatre ;  but  it 
ing  him  to  the  Fleet  for  refusing  to  did  the  only  thing  in  its  power;  it 
act  at  all?  There  is  no  method  of  induced  him,  indirectly,  to  do  one 
arriving  at.  that  which  is  the  sub-  thing  by  prohibiting  him  from  do- 
stance  of  the  contract  between  the  ing  another.  There  was  an  express 
parties,  by  means  of  any  process  covenant  on  his  part,  contained  in 
which  this  Court  is  enabled  to  issue;  the  articles  of  pai-tnership.  But  the 
and,  therefore  (unless  there  is  some  terms  of  the  prayer  of  this  bill  do 
positive  authority  to  the  contrary),  not  solve  the  difficulty;  for,  if  thb 
my  opinion  is  that,  where  the  agree-  contract  is  one  which  the  Court  will 
meut  is  mainly  and  substantially  of  not  carry  into  execution,  the  Court 
an  active  nature,  and  is  so  undeter-  cannot,  indirectly,  enforce  it  by  re- 
roined  that  it  is  impossible  to  have  straining  Mr.  Price  from  doing 
performance  of  it  in  this  court,  and  some  other  act.'  His  Lordship 
it  is  only  guarded  by  a  negative  then  proceeds  to  observe  upon  the 
provision,  this  Court  will  leave  the  express  terms  of  the  contract,  and 
parties  altogether  to  a  court  of  law,  says  that  he  will  not  in  that  case 
and  will  not  give  partial  relief  by  interfere  to  enforce  an  implied  negar 
enforcing  only  a  negative  stipula-  tive  stipulation  ;  for  that  is  the 
tion.  I  think,  for  the  reasons  which  utmost  that  can  be  made  of  his 
I  have  stated,  that  what  Lord  Eldon  Lordship's  observations  in  that  case. 
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fere  to  remedy  any  breaches  of  duty,  unless  they  are  of  such 
a  nature  as  may  produce  permanent  injury  to  the  partnership, 
or  involve  it  in  serious  perils  or  mischiefs  in  future.  A  mere 
fugitive,  temporary  breach,  involving  no  serious  evils  or  mis- 
chiefs, and  not  endangering  the  future  success  and  operations 
of  the  partnership,  will,  therefore,  not  constitute  an}*^  case  for 
equitable  relief.^  It  is  upon  this  ground  that  courts  of  equity 
will  not  interfere  in  cases  of  frivolous  vexation,  or  for  mere 
differences  of  temper,  casual  disputes,  or  other  minor  griev- 
ances between  the  parties ;  but  will  deem,  as  in  some  other 
more  important  relations  in  life,  that  the  parties  enter  into 
them  with  a  fair  understanding  that  such  infirmities  are  to  be 
borne  with,  and  that  a  separation  of  interests,  or  an  injunction 
against  acts,  is  not  to  be  decreed,  because  one  of  the  parties 
is  more  sullen  or  less  good-tempered  than  the  other.^ 

§  226.  Same  Subject.  It  was  upon  the  same  ground  of  the 
fugitive  or  temporary  nature  of  the  breach  of  the  stip  ulation, 
that,  where  a  covenant  in  the  partnership  articles  provided 
that  the  business  should  be  carried  on  in  the  joint  names  of 
all  the  partners,  and  that  all  contracts  and  engagements  on 
account  of  the  trade,  and  all  checks  and  drafts  drawn  by  them, 
and  all  receipts  of  money  paid,  should  be  in  the  joint  names  of 
all  the  partners,  and  some  of  them  afterwards  refused  to  fulfil 
the  covenant,  and  to  add  the  name  of  the  plaintiff  to  certain 
contracts,  entered  into  for  and  on  account  of  the  firm,  the 
court  refused  to  interfere  by  way  of  injunction.' 

For  the  reasons  which  I  have  stated,  for  collection  of  the  public  revenue 
I  am  of  opinion  that,  if  this  cause  {Catisa  Vectigalium). 
were  now  being  heard,  and  the  *  Coll.  on  P.  B.  2,  c.  8,  §  5,  p. 
agreement  were  admitted  to  be  236,  2d  ed. ;  Charlton  r.  Poulter,  19 
such,  as  it  appears  to  be,  this  Court  Yes.  148,  n. ;  Goodman  v.  Whit- 
could  not  make  any  decree,  but  comb,  1  Jac.  &  W.  589,  592;  Miles 
must  dismiss  the  bill.*'  See  2  v.  Thomas,  9  Sim.  606,  609.  [See 
Story,  Eq.  Jur.  §  958,  and  note.  Petit  v.  Chevelier,  2  Beasl.  181.] 
See  also  the  doctrine  of  the  Roman  ^  Goodman  o.  Whitcomb,  1  Jac. 
law  on  this  subject  (antej  §  181),  &  W.  589,  592;  Coll.  on  P.  B.  2, 
where  it  is  stated  that  the  action  c.  2,  §2,  p.  131,  2ded.;  antej  §  218; 
pro  socio  for  an  account  did  not  lie  [Cofton  r.  Horner,  5  Price,  537. 
until  after  a  dissolution  of  the  part-  See  Anderson  v.  Anderson,  25  Beav. 
nership;  but  it  did  in  certain  special  190]. 

partnerahips,  such  as  a  partnership  *  Marshall  v.  Colman,  2  Jac.  & 

W.  266. 
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§  227.  Same  Subject,  On  the  other  hand,  where  one  part- 
ner has  improperly  involved  the  partnership  in  debt,  or  has 
himself  become  insolvent,  or  has  otherwise  grossly  miscon- 
ducted himself,  courts  of  equity  will  interpose  and  restrain 
him  from  drawing,  accepting,  or  indorsing,  bills  or  notes  in 
the  name  of  the  firm,  or  from  contracting  or  receiving  part- 
nership debts.^  So,  an  injunction  will  be  granted  against  a 
partner  who  grossly  and  wantonly  obstructs,  injures,  or  pre- 
vents the  carrying  on  of  the  partnership  business;^  or  who 
designedly  misapplies  the  property  of  the  partnership  to  pur- 
poses not  warranted  by  the  articles  or  the  objects  of  the  trade.^ 
If,  therefore,  a  partnership  negotiable  security  is  misapplied 
to  the  payment  of  the  separate  debt  of  one  partner,  an  injunc- 
tion will  be  granted  to  restrain  its  further  negotiation,  and  to 
require  it  to  be  restored  to  the  partnership,  or  cancelled,  as  the 
case  may  require,  unless,  indeed,  it  has  passed  into  the  hands 
of  a  bona  fide  holder  without  notice  of  the  misapplication.^ 

1  Coll.  on  P.  B.  2,  c.  3,  §  5,  pp.  &St  124,  and  the  Reporter's  note  (a); 
233,  234,  and  note  (b),  2d  ed. ;  Wil-  [Stockdaler.UlIery,37Penn.St.486]; 
liams  0.  BIngley,  2  Vern.  278,  Mr.  {Comstock  v.  Buchanan,  57  Barb. 
Raithby's  note;  Master  v.  Kirton,  3  127:  New  v.  Wright,  44  Miss.  202 (. 
Yes.  Jr.  74;  Lawson  r.  Morgan,  1  ^  Coll.  on  P.  B.  2,  c.  8,  §  5,  pp. 
Price,  303 ;  Hood  t>.  Aston,  1  Russ.  233-236, 245, 2d  ed. ;  Hood  v.  Aston, 
412;  Gow  on  P.  c.  2,  §  4,  pp.  108,  1  Russ.  412,  413;  ante,  §  132;  Jervis 
109,  8d  ed. ;  1  Story,  Eq.  Jur.  §  667 ;  v.  White,  7  Ves.  414;  Gow  on  P.  c.  2, 
Miles  v.  Thomas,  9  Sim.  606 ;  [Eng-  §  4,  pp.  108,  109,  dd  ed.;  Little- 
land  ».  Curling,  8  Beav.  129];  (Ran-  wood  V,  Caldwell,  11  Price,  97;  1 
dall  r.  Morrell,  2  C.  E.  Green,  343}.  Story,  Eq.  Jur.  §§  687,  669.  —  In 

>  Charlton  o.  Poulter,   19  Yes.  Hood  v.  Aston,  1  Russ.  412,  415, 

148,  note;  [Smith  o.  Jeyes,  4  Bear.  Lord  Eldon  said:  *'The  mere  cir- 

503;  Hall  9.  Hall,  12  Beav.  414;  8.  c^  cumstance  that  a  partner  gives  a 

20  Beav.  139;  8.  c.  8  Macn.  &  G.  partnership    bill   for    his    separate 

79;  Warder  ».  Stilwell,  3  Jur.  n.  8.  debt  may,  or  may  not,  lay  a  ground 

9;  Anon.  Z.  v.  X.,  2  Kay  &  J.  441;  for  the  issuing  of   an    injunction 

ILind.  on  P.  4th  ed.  994;  Sutro  v.  against  its  negotiation ;  for  the  per- 

Wagner,  8  C.  lE.  Green,  388|.     An  son  who  takes  it  may  or  may  not 

injunction  will   be  granted  to   re-  have  some  reason  for  supposing  that 

strain  the  taking  away  of  partnership  his  debtor  had  a  right  or  authority 

books.     Taylor  v.  Davis,  3   Beav.  so  to  use  the  partnership  name.   But 

388,  note  ;  Greatrex  r.  Greatrex,  1  where  it  appears  that  an  individual 

De  G.  &  Sm.  692.     See  Morison  v.  partner  indebted  to  the  partnership, 

Moat,   9   Hare,    241;    Marshall   9.  being  unable  to  pay  his  separate 

Watson,  25  Beav.  501].  bill,  holden  by  his  bankers,  substi- 

*  Glassington  v.  Thwaites,  1  Sim.  tutes  for  it,  by  a  negotiation  with 
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§  228.  AppointmerU  of  Receiver  during  Continuance  of 
Partnerehip.  Independently  of  the  administration  of  relief 
by  courts  of  equity  in  the  cases  to  which  we  have  alluded, 
they  will,  it  seems,  in  some  instances  interpose  and  appoint  a 
receiver  of  the  joint  effects  during  tlie  continuance  of  the 
partnership.  But  to  authorize  a  partner  to  call  for  the  ap- 
pointment of  a  receiver  of  the  stock  of  a  subsisting  partner- 
ship, he  must  be  prepared  to  show  a  case  of  the  grossest 
abuse  and  the  strongest  misconduct  on  the  part  of  the  manag- 
ing partner ;  for,  except  under  such  circumstances,  the  court 
will  not  interfere,  inasmuch  as  the  probable  result  of  its  in- 
terposition will  be  the  destruction  of  the  trade.  Nor  will  a 
receiver  be  appointed  upon  a  summary  application,  where 
Hiere  is  a  covenant  to  refer,  and  no  attempt  has  been  made 
to  submit  the  matter  in  dispute  to  arbitration.  But  if,  in  the 
ordinary  course  of  the  trade,  any  of  the  partners  seek  to  ex- 
clude another  from  taking  that  part  in  the  concern  which  he 

is  entitled  to  take,  the  court  will  grant  a  receiver,  because 

* 
such   conduct   will   warrant  a  dissolution.     The  principle, 

indeed,  upon  which  the  court  of  chancery  interferes  between 
partners  by  appointing  a  receiver,  is  merely  with  a  view  to 
the  proper  relief,  by  winding  up  and  disposing  of  the  con- 
cern, and  dividing  the  produce,  and  not  for  the  purpose  of 
carrying  on  the  partnership.^ 

them,  a  partnership  security,  made  language  of  Mr.  Gow  on  this  occa- 

and  given  without  the  consent  or  sion.     He  cites  Oliver  v.  Hamilton, 

knowledge  of  his  copartners,   and  2  Anst.  453;  Milbank  o.  Revett,  2 

the  bankers  are  aware  that  it  is  so  Mer.  405 ;  Waters  v.  Taylor,  15  Ves. 

given  without  their  consent  or  knowl-  10;  Wilson  v.  Greenwood,  1  Swans, 

edge,  —  that  is  a  case  which  comes  .471,  481;  Charlton  v.  Poulter,  19 

within    the    principle  upon  which  Yes.  148,  note;  and  Wallworth  v. 

the  Court  has  always  been  in  the  Holt,  4  Myl.  &  C.  619,  635,  639. 

habit  of  interfering  by  injunction."  [See  also  Bailey  v.  Ford,  13  Sim. 

Where  a  partnership  negotiable  se-  495;  Whitewright  v,  Stimpson,  2 

cui'ity  has  been    misapplied  by  a  Barb.   379;    Wolbert  v»  Harris,  3 

partner,  if  it  is  in  the  hands  of  a  Halst  Ch.  605;    Blakeney  v.  Du- 

third  person  as  holder,  and  relief  is  faur,  15  Beav.  40;  s.  c.  15  £ng.  L. 

sought  against  him,  he  also,  as  well  &  £q.  76;    Parkhurst  v.  Muir,  3 

as  the  offending  partner,  should  be  Halst.  Ch.  307 ;  Speights  v,  Peters, 

made  a  party  to  the  bill.  See  Coll  on  9  Gill,  472 ;  post,  §§  23 1 ,  330] ;  |  Mc- 

P.  B.  2,  c.  3,  §  7,  pp.  245,  246, 2d  ed.  Mahon  v.  McCleman.  10  W.  Va. 

^  Gow  on  P.  c.  2,  §4,p.  114,3d  419;   Seibert  t;.  Seibert,  1  Brew, 

ed.  —  I  have  cited  almost  the  veiy  (Penn.)  531  (. 
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§  229  PARTNERSHIP.  [CHAP.  XL 

§  229.  Injunction  without  Di%Bolution.  But  in  all  cases  of 
this  sort,  where  an  injunction  is  sought  to  restrain  improper 
acts  by  a  partner,  a  very  serious  question  may  arise,  whether 
the  court  will  interfere  unless  the  bill  not  only  asks  for  an 
injunction,  but  also  for  a  dissolution  of  the  partnership.  In- 
deed, it  has  been  a  matter  of  no  small  diversity  of  judicial 
opinion,  how  far  a  court  of  equity  ought  to  interfere  in  such 
cases,  unless  for  the  purpose  of  dissolving  the  partnership 
a.nd  winding  up  the  whole  concern,  since  it  may  involve  the 
court  in  perpetual  controversies  to  enforce  the  observance  of 
the  articles,  as  often  as,  during  the  long  continuance  of  a 
partnership,  any  specific  breach  may  occur,  which  is  a  species 
of  jurisdiction  which  courts  of  equity  are  not  at  all  disposed 
to  entertain.*     It  is  very  certain,  however,  that,  pending  the 

^  Marshall  v.  Colman,  2  Jac.  &  ship,  that  the  Court  will  try  the  ques- 
W.  266 ;  Gow  on  P.  c.  2,  §  4,  pp.  Ill-  tion  whether  the  partnership  should 
113,  3d  ed. ;  Coll.  on  P.  B.  2,  c.  3,  not  be  dissolved  in  consequence. 
§  5,  pp.  236-236,  2d  ed. ;  Good-  Thus,  where  it  has  been  covenanted 
niau  ».  Whitcomb,  1  Jac.  &  W.  689,  that  all  contracts  entered  into  by  any 
592;  Loscombe  n.  Russell,  4  Sim.  8;  of  the  firm,  and  ail  checks,  bills,  and 
Knebell  r.  White,  2  You.  &  C.  Ex.  receipts  for  money,  should  be  signed 
15;  Bentley  o.  Bates,  4  Jur.  552;  in  the  joint  names  of  all  the  pait- 
Gow  on  P.  Suppl.  1841,  pp.  24,  25;  1  ners,  a  court  of  equity  will  restrain 
Story,  Eq.  Jur.  §  671. — On  this  one  partner  from  entering  into  any 
point  Mr.  Gow  (Gow  on  P.  c.  2,  §  4,  engagement  in  the  name  of  '  himself 
pp.  Ill,  112,  3d  ed  )  says:  *'  Courts  and  company,'  or  *  himself  and  part- 
of  equity  will  likewise  interfere,  ners,'  or  will  dissolve  the  partner- 
where  a  breach  of  any  of  the  cove-  ship.  Were  the  court  not  to  lay 
nants  contained  in  the  articles  of  down  this  rule  for  its  guidance, 
partnership  has  been  committed,  if  separate  suits  might  be  successively 
the  breach  be  so  important  in  its  instituted,  praying  for  perpetual  in- 
consequences as  to  authorize  the .  junctions  in  respect  of  the  breach  of 
party  complaining  to  call  for  a  dis-  each  particular  covenant,  which  is 
solution  of  the  partnership.  One  a  species  of  jurisdiction  the  Court 
case  of  constant  occurrence,  falling  has  never  decidedly  entertained.  So, 
under  this  head  of  equitable  relief,  if  one  partner  exclude  another  from 
is  that  of  a  partner  raising  money  for  the  benefits  of  the  concern,  the  Court 
his  private  use  on  the  credit  of  the  will  interfere  and  dissolve  the  part- 
partnership  firm.  In  a  case  so  cir-  nership;  and  it  assumes  a  jurisdio- 
cumstanced  the  Court  interposes  be-  tion  on  this  ground,  that  if  the 
cause  there  is  a  ground  for  dissolving  partners  will  not  allow  the  partner- 
the  partnership.  But  then  the  im-  ship  to  be  earned  on  in  the  manner 
pending  danger  must  be  such,  there  in  which  it  ought  to  be,  it  is  a  rea- 
must  be  that  abuse  of  good  faith  be-  son  for  putting  an  end  to  it  alto- 
tween  the  members  of  the  partner-  gether.      Neither  will  a   court  of 
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CHAP.  XI.]         BEMEDIES  BETWEEN  PABTNEBS.  §  229 

partnership,  courts  of  equity  will  not  interfere  to  settle  ac- 
counts and  set  right  the  balance  between  the  partners,  but 
await  the  regular  winding  up  of  the  concern.^ 


equity  assist  in  the  management  of  the  Coui't  will  grant  an  injunction 
the  affairs  of  a  company  during  its  against  the  breach  of  it.  And,  in 
existence;  but  if  a  sufficient  case  is  genera],  circumstances  of  the  lat- 
made  out  to  justify  its  interposition,  ter  description  must  be  disclosed  to 
it  will  appoint  a  manager  in  the  in-  induce  a  judicial  intei-ference  on  a 
terim  for  the  purpose  of  winding  up  breach  of  the  articles-of  partnership, 
and  putting  an  end  to  the  concern,  unless  a  dissolution  be  prayed." 
But  although  the  general  principle  Mr.  Collyer  (Coll.  on  P.  B.  2,  c.  3, 
of  the  Court  is  not  to  interfere  in  a  §  5,  p.  236)  says:  **It  seems  clear 
partnership  concern,  unless  the  bill  that  a  court  of  equity  will  some- 
prays  a  dissolution,  yet  there  are  times  award  an  injunction  against 
cases  of  partnership  for  a  term  of  one  partner  without  dissolving  the 
years  in  which  it  has  been  said  the  partnership;  perhaps  even  where  the 
Court  will  interpose  during  the  term,  delinquency  of  that  partner  is  not 
notwithstanding  a  dissolution  be  not  sufficient  to  warrant  a  dissolution, 
prayed.  Thus,  where  some  of  the  At  any  rate,  it  certainly  seems  to 
members  of  a  partnership  or  com-  have  been  held  that  a  court  of 
pany  seek  to  embark  one  of  their  equity  will  restrain  the  gross  per- 
body  in  a  business  which  was  not  sonal  misconduct  of  a  partner,  with- 
originally  part  of  the  partnership  out  compelling  a  dissolution  of  the 
concern,  and  they  are  unable  to  show  partnei*^ip  before  the  expiration  of 
that  such  partner  either  expressly  or  the  term.  In  Charlton  v.  Poulter, 
tacitly  acquiesced  in  the  proposed  19  Yes.  148,  n.,  a  bill  was  filed  by 
extension  of  the  concern,  a  court  of  Richard  Charlton,  senior  and  junior, 
equity  would,  it  is  apprehended,  re-  partners  in  a  brewery,  charging 
strain  them  from  proceeding  in  the  great  misconduct  by  the  defendant, 
execution  of  their  intention,  with-  the  third  partner,  in  disobliging  and 
out  dissolving  the  partnership  or  turning  away  the  customere,  pre- 
company.  So,  where  a  member  of  vailing  on  the  servants  to  leave  the 
a  firm  neglected  to  enter  the  receipt  brewhouse,  assaulting  and  obstruct- 
of  partnership  money  in  the  books,  ing  them,  causing  them  to  quit  their 
and  did  not  leave  the  books  open  •  service,  locking  up  the  books,  re- 
for  the  inspection  of  the  other  part-  taining  as  servants  (without  the 
ners,  equity  interfered  without  dis-  plaintiff's  consent)  bruisers  and 
solving  the  partnership.  So,  where  boxers,  who  obstructed  the  trade, 
there  has  been  a  studied,  intention-  threatening  to  ruin  the  trade  and  re- 
al, prolonged,  and  continued  iuat-  fusing  to  account.  The  bill  prayed 
tention  to  the  application  of  one  that,  at  the  end  of  the  partnership, 
partner  calling  upon  the  other  to  the  stock  and  utensils  might  be 
observe  the  coutract  of  partnership,  valued,    and    that    the    defendant 


^  Richardson  v.  Bank  of  Eng-    Cal.  540.    But  see  the  preceding 
land,  4  Myl.  &  C.  165,  172,  173;    note}. 
past,  §  348  a.;  {Nisbet  v.  Nash,  52 
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§  230                                      PABTKBBSHIP.  [CHAP.  XL 

§  280.   Roman  Law.    The  Roman  law  contained  doctrine 
which  in  some  measure  proceeded  upon  similar  considera- 

might  be  compelled  to  receive  one  sons  why  the  Court  should  not  do 
third  part  of  the  value,  and  for  an  more  than  restrain  him  in  futura 
injunction  restraining  the  defendant  from  so  doing;  more  particularly  as 
from  any  act  to  the  obstruction  or  it  was  stated  by  the  answer  that  he 
the  damage  of  the  trade.  On  mo-  did  it  because  he  thought  it  the  best 
tion  after  answer  for  an  injunction,  thing  that  could  be  done.  A  court 
it  was  ordered  that  the  defendant  of  equity,  however,  will  be  reluc- 
be  restrained  from  using  force,  ei-  tant  to  award  an  injunction  against 
ther  by  himself  or  any  other  person  a  partner,  unless  there  be  grounds 
or  persons,  to  the  obstruction  or  in-  for  a  dissolution ;  and  in  many  cases 
terruption  of  the  brewing  trade  in  such  a  courae  would  be  attended 
question,  and  from  removing  or  dis-  with  obvious  inconvenience  to  the 
placing  any  of  the  servants  hired  or  parties.  Marshall  v.  Colman,  2  Jac. 
employed  by  the  partners,  or  the  &,  W.  266.  And  cases  may  arise 
major  part  of  them,  in  carrying  on  where  an  injunction  cannot  with 
thetrade  without  leave  of  the  Court;  propriety  be  granted,  whether  the 
and  from  carrying  away  or  removing  parties  do  or  do  not  contemplate  a 
out  of  the  counting-house  belonging  dissolution  of  the  partnership,  and 
to  the  partnership  any  partnership  even  though  the  party  against  whom 
books  or  papers  relating  to  the  said  the  injunction  is  sought  may  have 
trade ;  and  upon  the  plaintiff's  sub-  acted  contrary  to  the  spirit  of  the 
mission,  it  was  further  ordered,  that  partnership  arrangements.  Thus, 
the  plaintiffs  be  restrained  in  like  two  persons  agreed  to  work  a  coach 
manner.  The  opinion  that  a  part-  from  Bristol  to  London,  one  provid- 
ner's  misconduct  may  be  restrained  ing  horses  for  a  pai't  of  the  road,  and 
by  injunction  without  the  necessity  the  other  for  the  remainder.  In 
of  a  dissolution  is  sanctioned  by  consequence  of  the  horses  of  one 
Lord  Eldon  in  the  case  of  Goodman  having  been  taken  in  execution,  the 
r.  Whitcomb,  1  Jac.  &  W.  589.  The  other  provided  horses  for  that  part 
parties  in  that  case  being  partners  which  had  been  undertaken  by  the 
in  the  business  of  carpet  manufao-  first.  He  afterwards  persisted  in 
turers,  the  bill  was  filed  for  a  disso-  providing  horses  for  the  whole  jour- 
lution  of  the  partnerahip  and  the  ney,  and  claimed  the  whole  profits, 
usual  accounts.  One  of  the  griev-  Upon  a  motion  for  an  injunction  to 
ances  stated  in  the  bill  was  that  the  restrain  him  from  so  working  the 
defendant  had  sold  goods  at  an  un-  coaches,  Lord  Eldon  refused  the  in- 
der  price,  and  exchanged  others  for  junction.  *  It  is  difficult,'  said  his 
household  furnitm*e,  which  he  had  Lordship,  *  to  understand  how  such 
appropriated  to  his  own  use.  Lord  a  case  can  be  the  proper  subject  of 
Eldon  said  that  trifling  circum-  the  jurisdiction  of  this  Court  by  in- 
stances of  conduct  were  not  suffi-  junction.  If  I  enjoin  the  defendant 
cient  to  authorize  the  Court  to  award  from  bringing  horses  to  convey  the 
a  dissolution.  It  was  stated  that  the  coaches  between  the  limits  in  ques- 
defendant  had  exchanged  carpets  tion,  I  must  enjoin  the  plaintiff  from 
for  household  furniture ;  that,  per-  not  biiuging  horses  there.  I  cannot 
haps,  might  be  an  improper  act;  but  restrain  the  defendant  unless  I  have 
still  there  might  be  a  thousand  rea-  the  means  of  assuring  him  that  he 
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CHAP.  XI.]         REMEDIES   BETWEEK   PARTNERS.  §  280 

tions.     Ordinarily  the  action  fro  socio  did  not  lie  to  enforce 
a  right  to  a  general  account  between  partners  until  after  a 

shall  find  the  plaintiff's  horses  ready,  ship  on  a  bill  which  does  not  pray  a 
I  should  otherwise  enjoin  him  from  dissolution,  but  contemplates  the 
doing  that,  which  if  he  omits  to  do,  subsistence  of  the  partnership.  The 
he  will  be  liable  to  actions  by  every  opinion  of  Lord  Eldon  upon  this 
person  whom  he  has  undertaken  to  subject  has  been  from  time  to  time, 
convey  from  Bristol  to  London.'  expi'essed  both  before  and  since  the 
Smith  V.  Fromont,  2  Swans.  330.  decision  of  Harrison  o.  Armitage. 
In  this  case  Lord  Eldon  said  that  a  Suppose  that  the  Court  would  enter- 
question  might  anse,  whether  the  tain  a  bill  like  the  present,  and  direct 
plaintiff,  showing  that  his  horses  an  account  to  be  taken  of  the  dealings 
were  always  ready,  would  not  be  of  a  partnerehip,  and  that  it  appeared 
entitled  to  the  same  profit  as  if  they  by  the  Master's  report  that  a  bal- 
were  used."  See  also  Wilson  v.  ance  was  due  from  the  defendant  to 
Greenwood,  1  Swans.  471,  where  the  plaintiff;  then,  upon  further  di- 
Lord  Eldon  said  that  in  the  ordi-  rectious,  the  plaintiff  would  ask  for 
nary  course  of  trade,  if  any  one  an  order  that  the  balance  might  be 
partner  seek  to  exclude  another  from  paid  to  him;  it  would,  however,  be 
taking  that  part  in  the  concern  competent  to  the  defendant  to  file  a 
which  he  is  entitled  to  take,  the  supplemental  bill  in  order  to  show 
Court  will  grant  a  receiver.  Mr.  that,  since  the  account  was  taken,  a 
CoUyer  understands  this  declaration  balance  had  become  due  to  him  from 
as  applicable  to  cases  where  a  disso-  the  plaintiff,  after  giving  the  plaintiff 
lution  is  not  sought.  Coll.  on  P.  B.  credit  for  the  amount  found  due  to 
2,  c.  3,  §  6,  pp.  240,  241,  2d  ed.  him  by  the  Master;  and  thus  the 
[But  this  was  shown  not  to  be  the  matter  might  be  pursued  with  end- 
true  construction  of  that  case  by  the  less  changes,  and  supplemental  bills 
Lord  Chancellor  in  Hall  v.  Hall,  3  might  be  filed  every  year  that  the 
Macn.  &  G.  70.]  partnership  continued,  and  a  bal- 
lu  the  case  of  Losoombe  t^.  Rus-  ance  would  never  be  ascertained 
sell,  4  Sim.  8,  the  Vice-Chancellor  until  the  partnership  expired  or  the 
(Sir  L.  Shadwell)  said:  ''  I  take  this  Court  put  an  end  to  it.  This  Court 
to  be  a  bill  which  purposely  avoids  will  not  always  interfere  to  enforce 
the  prayer  for  a  dissolution ;  and  that  the  contracts  of  parties ;  but  will  in 
it  was  not  in  the  contemplation  of  some  instances,  leave  them  to  their 
the  plaintiff  that  the  partnership  remedy  at  law;  as  in  the  cases  of 
should  be  put  an  end  to.  It  would,  agreements  for  the  purchase  of  stock 
therefore,  be  a  surprise  upon  the  or  for  the  building  of  houses.  With' 
parties  to  this  record  if  I  were  to  respect  to  occasional  breaches  of 
deal  with  it  as  if  a  dissolution  were  agreements  between  partners  when 
sought.  Here  the  partnership  is  they  are  not  of  so  grievous  a  nature 
still  subsisting;  and  the  bill  is  filed  as  to  make  it  impossible  that  the 
for  an  account  merely  of  the  deal-  partnership  should  continue,  the 
ings  and  transactions  of  the  part-  Court  stands  neuter.  But  when  it 
nership.  With  respect  to  the  law  finds  that  the  acts  complained  of  are 
of  this  Court  upon  this  subject,  there  of  such  a  character  as  to  show  that  the 
is  no  instance  of  an  account  being  parties  cannot  continue  partners,  and 
decreed  of  the  profits  of  a  partner-  that  relief  cannot  be  given  but  by  a 
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dissolution  of  the  partnership.     But  in  special  cases,  as,  for 
example,  in  cases  where  the  pai-tnership  was  for  the  coUec- 

dissolution,  the  Court  will  decree  it,  should  be  parties  to  a  bill  praying 
although  it  is  not  specifically  asked,  it, —  that  the  door  of  this  court  would 
Here  a  dissolution  is  not  prayed  for,  be  shut  in  all  cases  in  which  the 
and  if  the  Court  were  to  do  what  is  partners  or  shareholder  are  too  nu- 
asked,  it  would  not  be  final.  Hav-  merous  to  be  made  parties,  which  in 
ing  regard,  then,  to  the  opinion  ex-  the  present  state  of  the  transactions 
pressed  by  Lord  Eldon,  both  before  of  mankind  would  be  an  absolute 
and  after  the  decision  in  Harrison  17.  denial  of  justice  to  a  large  portion  of 
Armitage,  my  settled  opinion  is  that  the  subjects  of  the  realm,  in  some  of 
this  bill  cannot  be  maintained;  and  the  most  important  of  their  affairs, 
therefore  the  demurrer  must  be  al-  This  result  is  quite  sufficient  to  show 
lowed."  In  the  recent  case  of  Miles  that  such  cannot  be  the  law ;  for,  as 
V,  Thomas,  9  Sim.  606,  609,  the  I  have  said  upon  other  occasions,  I 
samelearned  judge  said:  **I  am  of  think  it  the  duty  of  this  Court  to 
opinion  that  the  Court  ought  to  in-  adapt  its  practice  and  course  of  pro- 
terfere  between  copartners  when-  ceeding  to  the  existing  state  of  soci- 
ever  the  act  complained  of  is  one  ety,  and  not,  by  too  strict  an  adher- 
that  tends  to  the  destruction  of  the  ance  to  foims  and  rules  established 
partnership  property,  notwithstand-  under  different  circumstances,  to  de- 
ing  a  dissolution  of  the  partnership  cline  to  administer  justice,  and  to 
may  not  be  prayed.'*  enforce  rights  for  which  there  is  no 
Lord  Cottenham  in  the  recent  other  remedy.  This  has  always 
case  of  Wall  worth  v.  Holt,  4  Myl.  &  been  the  principle  of  this  Court, 
C.  619,  635,  639,  said  :  **  When  it  is  though  not  at  all  times  sufficiently 
said  that  the  Court  cannot  give  relief  attended  to.  It  is  the  ground  upon 
of  this  limited  kind,  it  is,  I  presume,  which  the  Court  has,  in  many  cases, 
meant  that  the  bill  ought  to  have  dispensed  with  the  presence  of  the 
prayed  a  dissolution  and  a  final  parties  who  would,  according  to  the 
winding  up  of  the  affairs  of  the  com-  general  practice,  have  been  neces- 
pany.  How  far  this  Court  will  sary  parties.  In  Cockburn  v, 
interfere  between  partners,  except  Thompson,  Lord  Eldon  says,  *  A 
in  cases  of  dissolution,  has  been  the  general  rule,  established  for  the  con- 
subject  of  much  difference  of  opin-  venient  administration  of  justice, 
ion,  upon  which  it  is  not  my  pur-  must  not  be  adhered  to  in  cases  in 
pose  to  say  anything  beyond  what  is  which,  consistently  with  practical 
necessary  for  the  decision  of  this  convenience,  it  is  incapable  of  appli- 
case;  but  there  are  strong  authori-  cation;'  and  again,  *the  difficulty 
ties  for  holding  that,  to  a  bill  praying  must  be  overcome  upon  this  prin- 
a  dissolution,  all  the  partners  must  ciple,  that  it  is  better  to  go  as  far  as 
be  parties;  and  this  bill  alleges  that  possible  towaixls  justice  than  to  deny 
they  are  so  numerous  as  to  make  it  altogether.'  If ,  therefore,  it  were 
that  impossible.  The  result,  there-  necessary  to  go  much  further  than 
fore,  of  these  two  rules  would  be,  —  it  is,  in  opposition  *to  some  highly 
the  one  binding  the  Court  to  with-  sanctioned  opinions,  in  order  to  open 
hold  its  jurisdiction  except  upon  the  door  of  justice  in  this  court  to 
bills  praying  a  dissolution,  and  the  those  who  cannot  obtain  it  else- 
other  requiring  that  all  the  partners  where,  I  should  not  shrink  from  the 
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tion  of  the  public  revenue  {causa  vectigaliurn)^  which  partner- 

respoDsibility  of  doing  so;  but  in  happens  also  to  be  a  partner  or  share- 
this  particular  case,  notwithstanding  holder?  In  Chancey  v.  May,  the 
the  opinions  to  which  I  have  re-  defendants  were  partners.  In  the 
ferred,  it  will  be  found  that  there  is  Widows'  Case,  before  Lord  Thur- 
much  more  of  authority  in  support  low,  cited  by  Lord  Eldon,  the  bill 
of  the  equity  claimed  by  this  bill  was  on  behalf  of  the  plaintiffs  and 
than  there  is  against  it.  It  is  true  all  others  in  the  same  interest,  and 
that  the  bill  does  not  pray  for  a  dis-  sought  to  provide  funds  for  a  sub- 
solution,  and  that  it  states  the  com-  sisting  establishment.  In  Knowles 
pany  to  be  still  subsisting;  but  it  v.  Houghton,  11th  July,  1805,  re- 
does not  pray  for  an  account  of  part-  ported  in  Vesey,  but  more  fully  in 
nership  dealings  and  transactions,  Collyer  on  the  Law  of  Partnership, 
for  the  purpose  of  obtaining  the  the  bill  prayed  an  account  of  part- 
share  of  profits  due  to  the  plain-  nership  transactions,  and  that  the 
tiffs,  which  seems  to  be  the  case  con-  partnei*ship  might  be  established; 
templated  in  the  opinions  to  which  and  the  decree  directed  an  account 
I  have  referred ;  but  its  object  is  to  of  the  brokerage  business,  and  to 
have  the  common  assets  realized  ascertain  what,  if  anything,  was 
and  applied  to  their  legitimate  pur-  due  to  the  plaintiff  in  respect  there- 
pose  in  order  that  the  plaintiffs  may  of;  and  the  master  was  to  inquire 
be  relieved  from  the  responsibility  whether  the  partnership  between 
to  which  they  are  exposed,  and  the  plaintiff  and  the  defendant  had 
which  is  contrary  to  the  provisions  at  any  time,  and  when,  been  dis- 
of  their  common  contract,  and  to  solved ;  showing  that  the  Court  did 
every  principle  of  justice.  But  not  consider  the  dissolution  of  the 
whether  the  interest  of  the  plaintiffs,  partnership  as  a  preliminaiy  neces- 
in  right  of  which  they  sue,  arises  sary  before  directing  the  account, 
from  such  responsibility  or  from  any  In  Cockbum  v.  Thompson,  the  bill 
other  cause,  cannot  be  material;  the  prayed  a  dissolution,  but  it  was  filed 
question  being  whether  some  part-  by  certain  proprietors  on  behalf  of 
ners,  having  an  interest  in  the  appli-  themselves  and  others,  and  Lord 
cation  of  the  partnership  property,  Eldon  overruled  the  objection  that 
are  entitled,  on  behalf  of  themselves  the  others  were  not  parties.  In 
and  the  other  paiiners,  except  the  Hichens  v,  Congreve  the  bill  was  on 
defendants,  to  sue  such  remaining  behalf  of  the  plaintiff  and  the  other 
partners  in  this  court  for  that  pur-  shareholders,  against  other  share- 
pose  pending  the  subsistence  of  the  holders  who  were  also  directors, 
pai-tnei-ship;  and  if  it  shall  appear  not  pi-aying  a  dissolution  but  seek- 
that  such  a  suit  may  be  maintained  ing  only  the  repayment  to  the  com- 
by  some  partners  on  behalf  of  them-  pany  of  certain  funds  alleged  to 
selves  and  others  similarly  circum-  have  been  improperly  abstracted 
Btanced  against  other  persons,  from  the  partnership  propei*ty  by 
whether  trustees  and  agents  for  the  the  defendants;  and  Sir  Anthony 
company,  or  strangers  being  pos-  Hart  overruled  a  demurrer,  and  his 
sessed  of  property  of  the  company,  decision  was  affirmed  by  Lord  Lynd- 
it  may  be  asked  why  the  same  right  hurst.  In  Walburn  v.  Ingilby,  the 
of  suit  should  not  exist  when  the  bill  did  not  pray  a  dissolution  of 
party  in  ^-^ssession  of  such  property  partnerabip,  and  Lord  Brougham,  in 
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ship  was  held,  on  grounds  of  public  policy,  not  to  be  dissolyed, 

allowing  the  demurrer  upon  other  necessary  to  express  any  opinion  as 

grounds,  stated  that  it  could  not  be  to  that  in  the  present  case;  but  it 

supported  upon  the  ground  of  want  may  be  suggested  that  the  supposed 

of  parties,  because  a  dissolution  was  rule,  that  the  Court  will  not  direct 

not  prayed.     In  Taylor  v.  Salmon  an  account  of  partnership  dealing5( 

the  suit  was  by  some  shai*ehoIders,  and  transactions,  except  as  conse- 

ou  behalf  of  themselves  and  others,  quent  upon   a  dissolution,  though 

against  Salmon,  also  a  shareholder,  true  in  some  cases  and  to  a  certain 

to  recover  property  claimed  by  the  extent  has  been  supposed  to  be  more 

company,  which  he  bad  appropriated  generally  applicable  than  it  is  upon 

to  himself;  and  the  Vice-Chancellor  authority,  or  ought  to  be  upon  prin- 

decreed  for  the  plaintiff,  which  was  ciple.     It  is,  however,  certain  that 

affirmed  on  appeal.     The  bill  did  this  supposed  rule  is  directly  op- 

not  pray  a  dissolution,  and  the  com-  posed  to  the  decision  of  Sir  J.  Leach 

pany  was  a  subsisting  and  continu-  in  Harrison  v.  Armitage,  and  Rich- 

ing   partnership.      That  case    and  ards  v.  Davies.     Having  referred  to 

Hichens  v,  Congreve  differ  from  the  so  many  cases  in  which  suits  similar 

present  in  this  only,  that  in  those  to  the  present  have  been  maintained 

cases  the  partnerships  were  flourish-  by  some  partners  on  behalf  of  them- 

ing  and  likely  to  continue,  whereas  selves  and  others,  it  is  scarcely  ne- 

in  the  present,  though  not  dissolved,  cessary  to  say  any  thing  as  to  the 

it  is  unable  to  carry  on  the  purpose  objection  for  want  of  parties;  and 

for  which  it  was  formed,  an  inabili-  as  to  the  assignees  of  those  share- 

ty  to  be  attributed  in  part  to  the  holders  who  have  become  bankrupts, 

withholding    that    property  which  those  assignees  are  now  shareholders 

tliis  bill  seeks  to  recover.     So  far  in  their  places  for  the  purpose  of 

this  case  approximates  to  those  in  any  interest  they  have  in  the  prop- 

which  the  partnership  has  been  dis-  erty  of  the  company;  and,  as  such, 

solved;  as  to  which  it  is  admitted  are  included  in  the  number  of  those 

that  this  Court  exercises  its  jurisdic-  on  whose  behalf  the  suit  is  insti- 

tion.    This  case  also  differs  from  tuted.      A   similar   objection   was 

the  two  last-mentioned  cases  in  this,  raised  and  overruled  in  Taylor  r. 

that    the  difficulty    in    which    the  Salmon  as  to  the  shares  of  Salmon, 

plaintiffs  are  placed,  and  the  conse-  Upon  the  autiiority  of  the  cases  to 

quent  necessity  for  the  assistance  of  which  I  have  referred,  and  of  the 

this  Court,  is  grater  in  this  case; —  principle  to  which  I  have  alluded,  if 

no  reason  certainly  for  withholding  it  be  necessary  to  resort  to  it,  I  am 

that  assistance.    How  far  the  prin-  of  opinion  that  the  demurrer  cannot 

ciple  upon  which  these  cases  have  be  supported;   and  that  the  usual 

proceeded  is  consistent  with  the  doo-  order  overruling  a  demurrer  must 

trine  in  Loscombe  v.  Russell,  *  that  be  substituted  for  that  pronounced 

in  occasional  breaches  of  contract  by  the  Vice-Chancellor."    [See  this 

between  partners,  when  they  are  not  case  explained  in  Hall  v.  Hall,  3 

of  so  grievous  a  nature  as  to  make  Macn.  ic  6.  79.] 

it  impossible  that  the  partnership  In  Fairthorne  v.  Weston,  8  Hare, 

should  continue,  the  Court  stands  387,  391,  Vice-Chancellor  Wigram 

neuter,'  will  be  to  be  considered  if  said:   *'  The  argument  for  the  de- 

the  case  should  anse.     It  is  not  fendant   turned  wholly   upon    the 
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even  by  the  death  of  one  partner,  contraiy  to  the  common 
rule  of  that  law  as  to  general  partnerships,^  an  action  pro  aaeio 

lay  for  an  account  duiing  the  existence  of  the  partnership, 

proposition  that  a  bill  praying  a  par-  copartner,  who  had  recovered  from 
ticular  account  is  demurrable,  unless  a  temporary  attack  of  insanity,  from 
the  bill  seeks  and  prays  a  dissolution  transacting  the  business  of  the  firm, 
of  the  partnership;  in  support  of  In  England  i>.  Curling,  8  Beav.  129, 
which  the  case  of  Loscombe  v.  Kus-  and  Hall  v.  Hall,  12  Beav.  414,  s.  c. 
sell,  and  the  cases  there  cited,  were  3  Macn.  &  G.  79,  injunctions  were 
relied  upon.  That  there  may  be  granted,  though  no  dissolution  was 
cases  to  which  the  rule  laid  down  is  sought  See  post,  §  231.]  {Clem- 
applicable,  I  am  not  prepared  to  cuts  r.  Norris,  8  Ch.  D.  129;  Abra- 
deny,  but  the  law  as  laid  down  in  hams  v.  Meyers,  40  Md.  499.  So 
that  case  was  never  admitted  to  be  the  old  rule  that  no  account  could 
a  rule  of  universal  application.  Har-  be  taken  between  the  partners,  ez- 
rison  v.  Armitage ;  Richards  o.  cept  where  a  dissolution  had  taken 
Davies.  And  the  unequivocal  ex*  place  or  was  sought,  has  not  been 
pression  of  the  opinion  of  Lord  Cot-  rigidly  adhered  to.  See  Lind. 
tenham,  in  Taylor  v.  Davies  and  on  P.  4th  ed.  947,  whera  refer- 
Wall worth  v.  Holt,  of  the  Vice-  ence  is  made  to  the  following  cases 
Chancellor  of  England  in  Miles  o.  besides  those  referred  to  upon  Chis 
Thomas,  and  of  Lord  Langdale,  in  subject  above.  Fawcett  v.  White- 
Richardson  n.  Hastings,  shows  that  house,  1  R.  &  M.  132 ;  Beck  v.  Kan- 
there  is  no  such  universal  rule  at  the  torowicz,  8  K.  &  J.  230;  Sheppai*d 
present  day;  and  I  cannot  but  add  v.  Oxenford,  1  K.  &  J.  491;  Red- 
that  it  is  essential  to  justice  that  no  mayne  v.  Forster,  L.  R.  2  £q.  487. 
such  universal  rule  should  be  sus-  See  also  Von  Tagen  v.  Roberts,  2 
tained.  If  that  were  the  rule  of  the  Pearson's  Dec.  (Penn.)  137.  In 
court, — if  a  bill  in  no  case  would  Ambler  v.  Whipple,  20  Wall.  646, 
lie  to  compel  a  man  to  observe  the  an  accounting  was  decreed  without 
covenants  of  a  partnership  deed,  —  a  prayer  for  a  dissolution  being  in- 
it  is  obvious  that  a  person  fraudu-  serted  in  the  bill,  but  the  Court  say 
lently  inclined  might  of  his  mere  that  all  the  pleadings  went  upon  the 
will  and  pleasure  compel  his  oopart-  supposition  that  the  partnership  no 
ner  to  submit  to  the  alternative  of  longer  existed.  And  ordinarily  a 
dissolving  a  partnership  or  ruin  him  bill  for  the  settlement  of  a  partner- 
by  a  continued  violation  of  the  part-  ship  account,  filed  pending  the  part- 
nership contract."  See  also  1  Story,  nership,  must  either  directly  pray 
£q.  Jur.  §§  667-672.  {'*  Whatever  the  dissolution,  or  show  that  it  is 
doubt  there  may  formerly  have  been  contemplated,  so  that  the  general 
upon  the  subject,  it  is  clear  that  an  prayer  for  relief  may  be  iuterpret- 
injunction  will  not  be  refused  sim-  ed  to  include  a  prayer  for  dissolu- 
ply  because  no  dissolution  of  part-  tion.  Coville  v.  Oilman,  13  W.  Va. 
nership  .is  sought."  Lind.  on  P.  314;  Werner  v.  Leisen,  81  Wis. 
4th  ed.  994. 1     [In  Anon.  Z.  v.  X.,  169.  { 

2    Kay  k   J.   441,  an   injunction  ^  D.  17,  2,  65,  9;  Id.  17,  2,  60; 

was  granted  against  partners,  re-  Poth.  Paud.  17,  2,  n.  66|  57. 
straining  them  from  preventing  a 
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^' Nonnunquam  necessarium  est,  et  manente  societate,  agi 
pro  socio.  Yeluti  cum  societas,  vectigalium  causa  coit  est 
(propterque  varios  contractus  neutri  expediat  recedere  a 
societate),  nee  refertur  in  medium,  quod  ad  alterum  per- 
venerit."  ^ 

§  281.  Appointment  of  Receiver.  Independently  of  the 
relief  which  courts  of  equity  are  thus  disposed  to  grant 
by  way  of  injunction,  in  order  to  prevent,  suppress,  or  re- 
dress acts  of  misconduct  and  breaches  of  duty,  and  posi- 
tive engagements  by  any  one  partner,  during  the  continuance 
of  the  partnership,  there  is  another  auxiliary  authority 
which  is  sometimes  granted,  and  which  indeed,  in  many 
cases,  is  indispensable  to  the  complete  protection  and  se- 
curity of  the  other  partners,  and  that  is,  by  the  appoint- 
ment of  a  receiver  to  collect  the  debts  and  receive  the 
assets  of  the  partnership.'^'  But  this  course  is  rarely  ad- 
visable, and  indeed  is  never  granted  by  courts  of  equity, 
unless  where  a  case  is  made  out  of  such  gross  abuse  and 
misconduct  on  the  part  of  one  partner,  that  a  dissolution 
ought  to  be  decreed,  and  the  affairs  of  the  pai^tnership  wound 
up.* 

^  D.  17,  2,  65,  15;  Poth.  Pand.  a  partner  to  call  for  the  appoint- 

17,  2,   n.   83;    ante  ^  §§  182,  221,  ment  of  a  receiver  of    the    stock 

note.  of    a    subsisting    partnership,    he 

^  Coll.  on  P.  B.  2,  0.  3,  §  6,  must  be  prepared  to  show  a  case 

pp.  240-244,  2d  ed. ;  ante,  §§  228,  of    the     grossest    abuse,    and    of 

220.    [See  Bailey  v.  Ford,  13  Sim.  the   strongest   misconduct,  on  the 

495.]  part  of  the  managing  partner;  for, 

'  Coll.  on  P.  B.  2,  c.  3,  §  6,  except  under  such  circumstances, 
pp.  240-243,  2d  ed. ;  Gow  on  P.  the  Court  will  not  interfere,  inas- 
c.  2,  §  4,  p.  114,  dd  ed.  Mr.  much  as  the  probable  result  of  its 
Gow  has  well  summed  up  the  interposition  is  the  destruction  of 
leading  doctrines  upon  this  sub-  the  trade.  Oliver  r.  Hamilton,  2 
ject,  in  a  passage,  a  part  of  Anst.  453;  Milbank  v,  Revett,  2 
which  has  been  already  cited  {ante,  Mer.  405.  In  a  note  to  the  case  of 
§  228).  He  says:  **  Independently  Glassington  o.  Thwaites,  1  Sim.  & 
of  the  administration  of  relief  by  St.  124,  129,  it  is  questioned  by  the 
a  court  of  equity,  in  the  cases  to  learned  reporters  whether  the  Court 
which  we  have  alluded,  it  will,  it  will  ever  interfere  on  an  interlocu- 
seems,  in  some  instances,  interpose;  tory  application  for  a  receiver  or  in- 
and,  during  the  continuance  of  a  junction,  in  the  case  of  a  partner- 
partnership,  appoint  a  receiver  of  ship,  occasioned  by  the  acts  of  the 
the  joint  effects.     But  to  authorize  parties,    unless    on   circumstances 

868 


CHAP.  XL]         EEMEDIES  BETWEEN  PARTNERS.  §  232 

§  232.    Partnership  Declared  Void  for  Fraud.   To  the  fore- 
going enumeration  of  cases  of  remedial  justice,  administered 

clearly  established,  of  fraud,  entire  properly  substantiated,  will  appoint 
exclusion,  or  gross  misconduct,  a  receiver  of  a  mine  or  colliery,  as 
Nor  will  a  receiver  be  appointed  well  as  of  an  ordinary  partnei*ship 
upon  a  summary  application,  where  in  trade;  because  where  persons 
there  is  a  covenant  to  refer,  and  no  have  different  interests  in  such  a 
attempt  has  been  made  to  submit  subject,  and  manufacture  and  bring 
the  matter  in  dispute  to  arbitration,  to  market  the  produce  of  the  land 
Watera  v.  Taylor,  15  Ves.  10.  But  as  one  common  fund,  to  be  sold  for 
if,  in  the  ordinary  course  of  trade,  their  common  benefit,  it  is  to  be  re- 
any  of  the  partners  seek  to  exclude  garded  rather  as  a  species  of  trade 
another  from  taking  that  part  in  or  partnership,  than  as  a  mere  ten- 
the  concern  which  he  is  entitled  to  ancy  in  common  in  the  land.  Jef- 
take,  the  Court  will  grant  a  receiv-  ferys  v.  Smith,  1  Jac.  &  W.  298; 
er,  because  such  conduct  warrants  a  Story  v.  Lord  Windsor,  2  Atk.  630 ; 
dissolution.  Wilson  o.  Greenwood,  Crawshay  v  Maule,  1  Swans.  495, 
1  Swans.  471;  s.  c.  1  Wils.  Ch.  518;  s.  c.  1  Wils.  Ch.  181;  Williams 
223.  See  also  Read  v.  Bowers,  4  v.  Attenborough,  Turn.  &  R.  70; 
Bro.  Ch.  441;  Charlton  v.  Poulter,  Fereday  ».  Wightwick,  Taml.  250. 
19  Yes.  148,  n.  The  principle,  in-  But  if  the  claimant  to  an  equitable 
deed,  upon  which  the  Court  of  interest,  in  such  a  concern,  know- 
Chancery  interferes  between  part-  ingly  suffers  great  expense  and  risk 
ners,  by  appointing  a  receiver,  is  to  be  incurred  before  he  asserts  his 
merely  with  a  view  to  the  relief,  by  equitable  right,  and,  keeping  aloof 
winding  up  and  disposing  of  the  while  the  undertaking  is  hazardous, 
concern,  and  dividing  the  product,  seeks  the  interposition  of  the  Court 
but  not  for  the  purpose  of  carrying  only  when  it  is  attended  with  a 
on  the  partnership.  Waters  t;.  Tay-  profitable  result,  the  Court  will  not 
lor,  15  Ves.  10.  Therefore,  a  re-  interfere  by  appointing  a  receiver, 
ceiver  of  a  partnership  will  not  be  on  motion,  and  it  is  doubtful  wheth- 
appointed  upon  motion,  unless  it  er  it  would  interpose  in  such  a  case, 
appear  that  the  plaintiff  will  be  en-  even  by  decree.  Norway  v,  Rowe, 
titled  to  a  dissolution  at  the  hear-  19  Ves.  144;  Senhouse  i;.  Christian, 
ing;  for  otherwise  the  Court  might  cited  Id.  157.  In  particular  cases 
make  itself  the  manager  of  every  equity  will  restrain  the  improper 
trade  in  the  kingdom.  Goodman  v,  conduct  of  a  partner  without  ap- 
Whitcomb,  1  Jac.  &W.  589;  Chap-  pointing  a  receiver.  Seeley  t». 
man  v.  Beach,  Id.  594;  Harrison  o.  Boehm,  2  Madd.  176;  but  see  Smith 
Armitage,  4  Madd.  143.  And  where  v,  Fromont,  2  Swans.  330,  and 
it  seems  absolutely  necessary  that  a  Glassington  v.  Thwaites,  1  Sm.  &  St 
receiver  should  be  appointed  of  124.  Where,  by  the  partnership 
partnership  property,  the  Court  will  agreement,  the  concern  was  to  be 
always  pause  before  it  takes  a  step  managed  by  a  committee,  the  share 
likely  to  be  so  ruinous  to  the  parties,  of  each  proprietor  dying  or  retiring 
Waters  v.  Taylor,  15  Ves.  10;  Pea-  to  be  first  offered  to  the  committee, 
oock  V.  Peacock,  16  Ves.  49,  67.  A  to  be  purchased  for  the  general 
court  of  equity,  on  aa  application  body,  it  was  held  that  the  whole 
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by  courts  of  equity  between  partners,  during  the  partnership, 
or  in  contemphxtion  of  the  dissolution  thereof,  may  be  added 
the  cases  in  which  relief  will  be  granted  where  the  partner- 
ship has  been  entered  into  by  one  partner,  under  circum- 
stances of  gross  fraud  or  gross  misrepresentation  by  the 
others ;  for  in  such  cases  courts  of  equity  will  not  only  decree 
the  same  to  be  void,  but  will  also  interpose  and  restore  the 
injured  party  to  his  original  rights  and  property,  as  fiir  as  is 
practicable.*     In  cases  of  this  sort,  courts  of  equity  proceed 

concern  could  not  be  sold  but  with  refuses  an  injunction;  it  being  one 

the  consent  of  all ;  and  that,  where  thing  to  manage  the  affairs  of  a 

all  but  two  out  of  thirty-one  had  partnership  one's  self,  and  another 

agreed,  and  sold  the  concern,  such  to  pi*event  a  pei'son  who  has  ali-eady 

sale  did  not  pass  the  share  of  such  misconducted  himself  from  interfere 

two;  but  in  such  a  case  there  need  ing   further  with  the    partnership 

be  no  previous  offer  to  the  commit-  concerns.  See  Hall  r.  Ilall,  3  Macn. 

tee.     Chappie  v.  Cadell,  Jac.  537;"  &  G.  79,  85.     Another  reason  for 

Gow  on  P.  c.  2,  §  4,  pp.  114-116,  drawing  a  distinction  between  an 

3d  ed.    See  also  Peacock  v.  Peacock,  injunction  and  a  receiver  is,  that 

16  Yes.  49;  Oliver  v.  Hamilton,  2  whilst  an  injunction  excludes  only 

Anst.  453;    Richards  v.  Davies,  2  the   person    against    whom    it    is 

Russ.  &  ^I.  347;  [ante,  §  22S;  post,  granted,  the  appointment  of  a  re- 

§  330;  {Lind.  on  P.  4th  ed.  1005 1.   A  ceiver  excludes  all  the  partners  from 

receiver  will  not  be  appointed  unless  taking  part  in  the  management  of 

with  the  view  of  dissolving  a  pai'tner-  the  concern.     It  therefore  does  not 

ship.     Hall  17.  Hall,  3  Macn.  &  G.  follow  that,  because  the  court  will 

79;  Roberts  v.  Eberhardt,  Kay,  148  ;  grant  an  injunction,  it  will  also  ap- 

Smith  V.  Jeyes,  4  Beav.  503;  Henn  point  a  receiver,  or  that  because  it 

V.  Walsh,  2  Edvv.  Ch.  120;  Walker  refuses  to  appoint  a  receiver,  it  will 

V.  House, 4  Md.  Ch.  39 ;  | Chopping,  also  decline  to  interfere  by  injuno- 

Wilson,  27  La  Ann.  444;  McMahon  tion.      Although  an  injunction  was 

w.    McClernan,    10    W.   Va.    419 ;  granted,  a  receiver  was  refused,  in 

Loomis  t).  McKenzie,  31  Iowa,  425;  Read  v.  Bowers,  4  Bro.  C.  C.  441; 

New  V.  Wright,  44  Miss,  202;  Ma-  Hartz  v.  Schrader,  8  Ves.  317;  HaU 

her  V,  Bull,  44  111.  97|.     It  is  not  ».  Hall,  12  Beav. 414,  and  3  Macn.  & 

necessary,  however,  that  the  plain-  G.  70;*'  Lind.  on  P.  4th  ed.  1007|. 

tiff's  bill  should  expressly  pray  for  And  see   Garretson  v.   Weaver,   3 

a  dissolution,  if  the  object  of  the  £dw.  Ch.  385,  and  ante,  §  229,  note], 

suit  is  to  wind  up  the  partnership  ^  Coll.  on  P.  B.  2,  c.  3,  §  7,  pp. 

affairs.     Sheppard  r.   Oxenford,   1  244,  245,  2d  ed. ;  Gow  on  P.  c.  2, 

Kay  &  J.  491.     See  Madgwick  v.  §  4,  p.   107,  3d  ed.;  Tattersall  r. 

Wimble,  6    Beav.   495;    Sloan    v.  Groote,  2  B.  &  P.  131;   Ex  parte 

Moore,  37  Penn.  St.  217;  |  Werner  Bix>ome,    1    Rose,    69;    Hamil    v. 

V,  Leisen,  31  Wis.  169.    **  In  grant-  Stokes,  4  Price,  161 ;  s.  c.  Daniell, 

ing  or  Infusing  an  order  for  a  re-  20;  Oldaker  v.  Lavender,   6  Sim. 

ceiver,  the  Court  does  not  act  on  the  239;  Green  v,  Barrett,  1  Sim.  45; 

same  principles  as  when  it  grants  or  Jones  v,  Yates,  0  B.  &  C.  532; 
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upou  the  same  general  ground  as  in  other  cases  where  a  fraud 
has  been  perpetrated  upon  an  innocent  partner,  as,  for  exam- 
ple, in  the  case  already  suggested,  where  one  partner  sold  out 
to  the  other  for  an  inadequate  consideration,  in  consequence 
of  the  fraudulent  concealment  by  the  latter  of  the  real 
state  of  the  funds ;  ^  for  fraud  will  infect  with  a  fatal  taint 
every  titinsaction,  however  solemn  ;  and  good  fuith  and 
confidence,  and  frank  and  honorable  dealing  are,  or  ought 
to  be,  emphatically  the  groundwork  of  all  partnei*ship  en- 
gagements. 

§  233.  Relief  againnt  Losses  by  Misconduct ;  Riff  Jits  Lost 
by  Delay,  Upon  similar  grounds,  courts  of  equity  ^  will  hold 
each  partner  responsible  to  the  other  for  all  losses  and  inju- 
ries sustained  by  his  past  misconduct,  or  negligences,  or  mis- 
application of  the  partnership  funds  or  credit.^  Hence,  if  any 
partner  has  withdrawn  or  used  the  partnership  funds  or 
credit  in  his  own  private  trade,  or  private  speculations,  he 
will  be  held  accountable,  not  only  for  the  interest  of  the  funds 
so  withdrawn,  or  credit  misapplied,  but  also  for  all  the  profits 
which  he  has  made  thereby.*  On  the  other  hand,  if  there  are 
any  losses  incurred  by  liim  thereby,  they  must  be  borne 
exclusively  by  himself.* 

[Rawlins  v.  Wickham,  3  Do  G.  &  483.     [Compensation  will  be  given, 

J.  304]  ;  {Smith   v.  Everett,  126  substantially  in  the  nature  of  un- 

Mass.  304.    Although  relief  may  be  liquidated  damages.   Bury  v,  Allen, 

granted    between    the    immediate  1  Coll.  589,  604.] 
parties,  such  relief  will  not  affect         *  Stoughton  v.  Lynch,  1  Johns, 

the  rights  of  third  persons  to  hold  Ch.  467;  s.  c.  2  Johns.  Ch.  200 

the  firm  liable  for  a  debt  incurred  Brown  v.  Litton,  1  P.  Wms.  140 

before  the  discovery  of  the  fraud.  Crawshay  v.  Collins,  15  Yes.  218 

Tournade  v.  Hagedom,  5  Th.  &  C.  SomervUle  v,  Mackay,  10  Yes.  382 

(N.Y.)288|.  — If  third  persons  are  387,389;  1  Story,  Eq.  Jur.  §667 

interested  and  connected  with  such  Story  on  Ag.  §  207;  {ante,  §  178 

frauds,  they  also  should  be  parties  Partridge  v.  Wells,  3  Stewart  (N. 

to  the  bill,  as  well  as  the  offending  J.),  176;  Dimond  v.  Henderson,  47 

partners.   Coll.  on  P.  B.  3,  o.  2,  §  7,  Wia.  172}. 

pp.  245,  246,  2d  ed;  Fawcett  o.         *  [The   Statute  of   Limitations 

Whitehouse,  1  Russ.  &  M.  132.  strictly  bars  only  legal  remedies; 

^  Ante  J  §  172;  Blain  9.  Agar,  2  but  courts  of  equity,  by  their  own 

Sim.  289;  1  Story,  £q.  Jur.  §  220.  rules,  independently  of  any  statute, 

'  [But  not  courts  of  law.    Capen  give  great  effect  to  length  of  time, 

9.  Barrows,  1  Gray,  376,  382.]  and  refer  frequently  to  the  Statute 

. ,  *  Caldwell  v.  Leiber,  7   Paige,  of  Limitations  as  furnishing  a  con- 
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venient  measure  for  an  equitable  Lind.  on  P.  4th  ed.  903-967 ; 
bar.  Beckford  r.  Wade,  17  Ves.  Quayle  v.  Guild,  91  111.  378;  Pierce 
87,  96;  Coil,  on  P.  B.  2,  c.  3,  §374,  v.  McClellan,  93  111.  245,  in  which 
p.  339,  Perkins's  ed.  In  analogy  State  the  period  of  limitation  is  fire 
to  the  statute  they  have  adopted  in  years,  and  Still -v.  Ilolbrook,  23 
many  cases  the  limit  of  six  years.  Hun,  517,  where  the  ten  years'  and 
Stei*ndale  v.  Hankinson,  1  Sim.  393;  not  the  six  years'  statute,  was  held 
Acherley  v.  Roe,  5  Ves.  565,  note  6,  to  apply.  The  six  years  will  not 
and  cases  cited,  Sumner's  ed.  begin  to  run  until  the  partnership  is 
Though  in  cases  of  direct  trust,  no  dissolved,  or  there  is  some  exclusion 
length  of  time  bars  the  claim  be-  of  one  partner  by  the  others.  Knox 
tween  the  trustee  and  cestui  que  v.  Gye,  L.  R.  5  H.  L.  656 ;  Allen  v. 
trust;  yet  where  there  is  a  trust  by  Woonsocket  Co.,  11  R.  I.  288.  But 
implication,  it  must  be  pursued  see  Miller  v.  Miller,  L.  R.  8  £q.  499. 
within  a  reasonable  time.  Ex  parte  As  to  when  a  court  of  equity  will 
Hasell,  3  You.  &  C.  617 ;  Edwards  refuse  to  interfere  in  matters  of  ac- 
V,  University,  1  Dev.  &  Bat.  £q.  count  between  pai*tners  after  a  long 
825.  See  Townshend  v.  Towns-  lapse  of  time,  see  Foster  v,  Hodg- 
hend,  1  Bro.  Ch.  550,  554,  and  son,  19  Yes.  180  ;  Stout  v.  Sea- 
notes,  Perkins's  ed. ;  Beckford  v.  brook,  3  Stewart  (N.J. ),  187;  Hall 
Wade,  17  Ves.  87,  and  note.  Sum-  v.  Clagett,  48  Md.  223;  Harris  r. 
ner's  ed.  {A  court  of  equity  will  Hillegass,  54  Cal.  463;  Philippi 
not,  after  the  lapse  of  six  years  from  v.  Philippi,  61  Ala.  41.1  The 
the  termination  of  the  partnership,  cases,  arising  under  the  exception  of 
without  acknowledgment,  decree  an  Merchants'  Accounts,  in  the  Statute 
account  between  the  persons  who  of  Limitations,  have  been  supposed 
were  in  partnership.  Noyes  v.  to  afford  an  analogy  on  questions 
Crawley,  10  Ch.  D.  31  ;  Knox  between  partner  and  partner.  Ta- 
V,  Gye,  L.  R.  5  H.  L.  656;  Tatam  o.  tam  r.  Williams,  3  Hare,  347.  But 
Williams,  3  Hare,  347  ;  Bridges  it  is  doubtful  whether  this  excep- 
17.  Mitchell,  Gilb.  £q.  224;  Bunh,  tion  applies  at  law,  where  all  deal- 
217;  Martin  o.  Heathcote,  2  Eden,  ings  have  ceased  more  than  six 
169;  Cowart  o.  Perrine,  3  C.  £.  years.  Inglis  v.  Haigh,  8  M.  &  W. 
Green,  454;  McKelvy's  Appeal,  72  769;  Cottam  v.  Partridge,  4  Man.  & 
Penn.  St.  409 ;  McClung  <7.  Capehart,  G.  271;  Spring  v.  Gray,  6  Mason, 
24  Minn.  17;  Jenny  v,  Perkins,  17  505;  |8.  c.  6  Pet.  166-1691 ;  Coster  v. 
Mich.  28;  Wilhelm  v.  Caylor,  32  Md.  Murray,  5  Johns.  Ch.  522;  Bass  v. 
151 ;  McKaig  ».  Hebb,  42  Md.  227.  Bass,  6  Pick.  362;  b.  c.  8  Pick.  187; 
See  also  Whitley  r.  Lowe,  25  Beav.  Union  Bank  v,  Knapp,  3  Pick.  96 ; 
421 ;  8.  c.  on  appeal,  2  De  G.  &  J.704 ;  Coll.  on  P.  B.  2,  c.  3,  §  376,  note, 
Scott  p.  Milne,  5  Beav.  215;  Foster  Perkins's  ed.;  Bispham  v.  Price,  15 
r.  Hodgson,  19  Ves.  180;  Ault  v.  How.  162.]  {See  also  Robinson  v. 
Goodrich,  4  Russ.  430;  King  v.  Alexander,  8  Bligh,N.  s.  352,  ap- 
Wartelle,  14  La.  Ann.  740;  Massey  parently  overruling  Barber  v,  Bar- 
r.  Tingle,  29  Mo.  437;  Coudray ».  ber,  18  Ves.  286;  Mandeville  r. 
Gilliam,  60  Mo.  86;  Gates  v.  Fra-  Wilson,  5  Cranch,  15.  In  Patterson 
ser,  6  Bradw.  (111.)  229 ;  Todd  ».  Brown,  6  Mon.  10,  and  Coalter 
r.  Rafferty,  8  Stewart  (N.  J.),  v,  Coalter,  1  Rob.  (Va.)  79,  it  was 
254;  Stout  r.  Seabrook,  Id.  187;  expressly  held  that  accounts  be- 
Causler  v.  Wharton,  62  Ala.  858  ;  tween  partners  did  not  come  within 
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the  exception  as  to  merchants'  ao-  counts  no  longer  exists.     See  Lind. 

counts.     See  also  Wilhelm  v.  Cay-  on  P.  4th  ed.  965;  and  this  is  the 

lor,  32  Md.  151 ;  McKelvy's  Appeal,  case  also  under  the  Statutes  of  Lim- 

72  Penn  St.  409.     And  in  England  itations   of   many  of   the    United 

the  exception  as  to  merchants'  ac-  States.  ( 
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CHAPTER  XII. 

REMEDIES  BY  PABTNERS  AGAINST  THIBD  PEBSOKS. 

§  234.  No  Action  lies  between  a  Firm  and  a  Member  thereof^ 
or  between  Firms  which  have  a  Common  Member.  We  come,  in 
the*  next  place,  to  the  remedies  which  belong  to  partners  in 
their  collective  capacity,  against  third  pei*sons  ;  and  this  will 
detain  us  but  for  a  very  short  time.  And  here  it  may  be  laid 
down  as  a  general  rule,  that,  at  law,  partnei^  in  their  collective 
capacity  are  entitled  to  the  same  remedies,  to  be  administered 
in  the  same  way,  as  individuals  have  for  the  assertion  of  their 
rights  and  the  redress  of  their  wrongs.^  There  ar^  however, 
some  few  exceptions,  one  of  which  is  a  remarkable  exception, 
and  is  purely  technical,  and  stands  upon  grounds  peculiar  to 
the  common  law.  It  is,  where  the  suit  is  between  the  firm 
and  one  of  its  partner,  or  between  one  firm  and  another  firm 
in  each  of  which  one  and  the  same  person  is  a  partner.  In 
cases  of  this  sort  the  common  law  requires  that  all  the  persons 
jointly  interested  in  the  contract  or  the  wrong  should  be 
made  parties ;  and  it  is  treated  as  an  unjustifiable  anomaly,  if 
not  as  an  absurdity,  that  one  and  the  same  person  should,  in 
the  same  suit,  at  once  sustain  the  twofold  character  of  plaintiff 
and  of  defendant,  to  enforce  a  right  or  redress  a  wrong,  aris- 
ing either  from  the  contract  or  act  or  misconduct  of  those 
with  whom  he  is  jointly  concerned  or  jointly  interested.*    It 

»  Gow  on  P.  c.  3,  §  1,  pp.   117,  Van  Millingen,  2  B.  &  P..  124  n. 

118,  3ded.;  Coll.  on  P.  B.  2,  c.  3,  De  Tastet  v.  Shaw,  1  B.  &  Aid 
§  2,  pp.  177,  188-193,  2d  ed. ;  Id.  664;  Teague  v.  Hubbard,  8  B.  &  C 
B.  3,  c.  5,  p.  457.  345;  Harvey  v.   Kay,   9  B.   &  C 

«  Gow  on  P.  c.  3,  §  1,  pp.   118,  356;  Neale  t?.  Turton,  4  Bing.  149 

119,  3d  ed. ;  ante,  §  221 ;  Coll.  on  P.  [Denny   v.    Metcalf ,   28  Me.   389 
B,  2,  c.  3,  §  2,  pp.  177,  188-193,  2d  Green   r.    Chapman,  27  Vt.   236] 
ed.;  Id.  B.  3,  c.  5,  p.  457;  Jones  v.  {Haven  r.  Wakefield,  39  111.  509 
Yates,  9  B.  &  C.  532;   Bosanquet  Blaisdell    v.    Pray,    68    Me.    269; 
t?.  Wray,  0  Taunt.  597;  Moffatt  t?.  Learned  v.  Ayres,  41  Mich.  677.    A 
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will  make  no  difference,  in  cases  of  this  sort,  whether  the  suit 
is  brought  in  the  lifetime  of  all  the  partners  or  after  the  death 
of  one  of  them ;  because,  in  contemplation  of  law,  no  valid 
legal  contract  ever  existed  between  the  partners ;  and  there- 
fore the  death  of  any  one  of  them  cannot  make  the  contract 
available  at  law.^ 

§  235.  Eule  Confined  to  the  Common  Law.  We  have  had  al- 
ready occasion  to  take  notice  that  this  exception  is  peculiar  to 
courts  of  common  law,  and  has  no  recognition  whatsoever  in 
courts  of  equity.^  In  the  latter  courts,  indeed,  all  the  parties 
in  interest  must  join  and  be  joined  in  the  suit;  but  it  is  suffi- 
cient that  all  of  them  are  on  one  side  or  the  other  side  of  the  rec- 
ord ;  and  they  need  not  be  all  plaintiffs  or  all  defendants  in  the 
same  suit,  even  where  the  controversy  is  between  two  firms, 
in  each  of  which  some  of  them  are  partners.^  We  have  also 
had  occasion  to  see  that  no  such  objection  was  recognized  in 
the  Roman  jurisprudence;  and  that  it  is  unknown  to  the 
jurisprudence  of  Scotland  and  of  France,  and  probably  also 
of  most,  if  not  of  all,  of  the  commercial  nations  of  continental 
Europe.* 

partnership  note  payable  to  one  of  80  Penn.  St.  234;  and  they  of  coarse 

the  partners  can  be  enforced  in  the  do  not  exist  where  the  distinctions 

hands  of    an    indoi'see.      Hapgood  between  legal  and  equitable  reme- 

v.  Watson,  65  Me.  510;   Ormsbee  dies  are  no  longer  observed.    Doag- 

V.  Kidder,  48  Vt.  361.     See  Pike  v.  las  v  Neil,  37  Tex.  528;  Gibson  v. 

Hart,  30  La.  Ann.  868;  Woodman  r.  Ohio  Farina  Co.,  2  Disney  (Ohio), 

Boothby,  66  Me.  389  ;    Walker  r.  499  ;   Cole  v.  Reynolds,  18  N.  Y. 

Wait,  50  Vt.  668.    So  in  bankruptcy  74;  Kingsland  t;.  Braisted,  2  Lan- 

therule  is  the  same  and  an  involun-  sing,  17.      As  to  the  effect  of  the 

tary  petition  in  bankruptcy  cannot  Judicature  Acts  in  England   upon 

be  maintained  by  a  copartnership  this  subject,  see  Lind.  on  P.  4th  ed. 

against  one  of  its  membera.    Robin-  876.  | 
son  V,  Han  way,  19  N.  B.  R.  289 1.  «  Ante,  §  221,  note;  §  222. 

1  Gow  on  P.  c.  3,  §  1,  pp.  119,  »  Ante,  §  221  and  note,  §  222;  1 
120,  3d  ed.;  Bosanquet  v.  Wray,  6  Story,  Eq.  Jur.  §§  660-674;  j Chap- 
Taunt.  507.  See  Bailey  v.  Baucker,  man  r.  Evans,  44  oSIiss.  113;  Jones 
3  Hill  (X.  Y.),  188.  (The  legal  r.  Bliss,  45  111.  143;  Parsons  v. 
difficulties  of  maintaining  an  action  Howard,  2  Woods,  1(. 
between  two  firms  with  a  common  *  D.  17,  2,  05,  15;  Id.  17,  2, 
partner  have  been  removed  by  leg-  52;  Poth.  Pand.  17,  2,  n.  33;  2 
islation  in  Pennsylvania.  See  Bell,  Comm.  B.  7,  pp.  619,  620, 
Gnibb  0,  Cottrell,  62  Penn.  St.  23.  5th  ed.;  Poth.  de  Soc.  n.  135,  136. 
See  further,  Allen  r.  Erie  City  Bank,  —Mr.  Bell,  in  the  passage  already 
57  Penn.  St.  129;  RaiguePs  Appeal,  cited  (anley   §   221,    note,   2  BeU, 
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§  236.  A  Partnership  cannot  enforce  a  Security  after  Sati^- 
faction  obtained  frorn  another  Partnership  with  a  Common  Part- 
ner. Analogous  in  principle  to  the  case  already  stated  at  the 
common  law  is  that  of  one  firm,  partly  composed  of  a  common 
partner  in  another  firm,  which  seeks  by  a  suit  to  enforce  a  secu* 
rity  against  a  stranger,  after  satisfaction  of  that  security  has 
been  obtained  from  the  latter  firm.  In  such  a  case,  the  money 
received  by  the  one  firm  being  paid  and  accepted  in  satisfaction 
of  the  security,  the  common  partner  in  each  firm  will  not  be  per- 
mitted to  contravene  the  receipt  thereof  for  that  purpose,  nor 
will  he  be  allowed  to  sue  upon  such  security,  as  one  of  the  firm, 
although  he  is  personally  ignorant  of  the  circumstances  which 
constitute  the  satisfaction.^  This  turns  upon  the  general  prin- 
ciple that  the  receipt  of  a  partnerehip  debt  by  one  partner  is  a 
full  discharge  thereof  against  the  firm ;  for  each  partner  is,  sui 
jurisj  competent  to  receive  it  on  behalf  of  all,  and  duly  to  re- 
lease and  discharge  the  debtor.^  And  when  once  payment  or 
satisfaction  has  been  made  to  one  partner,  it  can  be  of  no  con- 
sequence that  he  is  connected  with  another  firm  ;  for  this  does 
not  enable  him  to  contravene  his  own  act ;  and  if  he  has  no 
personal  knowledge  thereof,  the  receipt  by  his  partnere  is 
treated,  in  construction  of  law,  as  his  own  receipt,  and  his 
assent  is  bound  up  in  theira.^  Therefore,  where  A.  was  a 
partner  with  B.  in  one  mercantile  house,  and  with  C.  in  an- 
other, and,  after  the  former  house  had  indorsed  a  bill  of  ex- 
change to  the  latter,  B.,  acting  for  the  firm  of  A.  and  B., 
received  securities  to  a  large  amount  from  the  drawer  of  the 
bill,  upon  an  agreement  by  B.  that  the  bill  should  be  taken 
up  and  liquidated  by  B.*s  house ;  and  if  not  paid  by  the  ac- 
ceptors when  due  it  should  be  returned  to  the  drawer;  the 
Court  of  King's  Bench  held  that  the  deposited  securities  being 

Comm.  620,  5th  ed.),  says:    **In  ficial  body,  or  ^uasi  corporation.   It 

Scotland,  debts  between  companies  would  be   highly  convenient,  and 

in  which    the  same   individual   is  cei*tainly  conformable  to  the  com- 

a  partner  are  every  day  sustained,  mon  sense  of  the  commercial  world, 

as  quite  unexceptionable."     lb  is  ^  Gow  on  P.  c.  3,  §  1,  pp.  120, 

to  be  lamented  that  the  like  rule  121,  3d  ed.    See  Bailey  o.  Bancker, 

has  not  been  incorporated  into  the  3  Hill  (N.  Y.),  1S3. 

common  law,  treating  the  firm,  for  *  Ante^  §§  114,  120,  131. 

the  purposes  of  the  suit,  as  an  arti-  *  Jacaud  v.  French,  12  East^  817. 

876 


CHAP.  Xn.]      REMEDIES  AGAINST  THIBD  PERSONS.  §  238 

paid,  and  the  money,  therefore,  being  received  by  B.  in  satis- 
faction of  the  bill,  A.  was  bound  by  this  act  of  his  partner  B. 
in  all  respects;  and  therefore  he  could  not,  in  conjunction 
with  C,  his  partner  in  the  other  house,  maintain  an  action, 
as  indorsees  and  holdera  of  the  bill,  against  the  acceptors, 
after  such  satisfaction  received  through  the  medium  of,  and 
by  agreement  with,  B.  in  discharge  of  the  same.^ 

§  237.  A  Partnership  cannot  sue  on  Security  on  which  one 
Partner  is  liable.  Upon  a  similar  ground,  if  a  partnership  be- 
come possessed  of  a  negotiable  security  which  has  been  pro- 
cured by  one  partner  upon  the  understanding  that  he  will 
punctually  provide  for  the  payment  thereof  at  its  maturity,  the 
partnership  cannot  sue  upon  such  security,  because  the  same 
partner  must  be  made  one  of  the  plaintiffs,  and,  as  it  is  clear 
in  such  a  case  that  he  could  not  maintain  any  suit  in  his  own 
name  thereon,  the  same  objections  will  avail  against  him  as  a 
co-plaintiff.  Thus,  where  one  partner  in  a  banking  house  drew 
a  bill  in  his  own  name  upon  a  third  person,  who  accepted  the 
same  upon  the  condition  that  the  partner  would  provide  funds 
for  the  payment  thereof  at  its  maturity ;  and  the  bill  was  after- 
wards indorsed  to  the  partnership,  and  a  suit  was  thereupon 
brought  by  all  the  partners  against  the  acceptor ;  it  was  held 
that  the  action  was  not  maintainable,  because  all  the  partners 
were  bound  by  the  acts  of  that  partner,  and  as  between  him  and 
the  acceptor  there  was  no  pretence  of  any  right  to  recover.^  So, 
also,  a  partner  holding  a  security  of  the  firm  by  indorsement  from 
the  payee  or  other  indorser  cannot  sue  the  indorser  thereon.* 

§  238.  A  Partnership  cannot  sue  on  Security  procured  hy 
Fraud  of  one  of  the  Partners.  The  same  principle  will  apply 
to  a  case  where  all  the  partners  sue  upon  an  acceptance,  or 
other  security,  procured  fraudulently  by  one  partner,  without 
any  participation  or  knowledge  of  the  fro  jd  by  the  other  part- 
ners, for  he  must  still  be  made  a  party  plaintiff  in  the  suit ;  and 
his  fraud  not  only  binds  himself  but  his  innocent  partners  in 
that  suit ;  for,  unless  all  the  plaintiffs  are  entitled  to  recover, 
the  suit  must  fail.^     The  case  may  even  be  put  still  more 

1  Jacaud  v.  French,  12  East,  317.         *  Bailey  o.  Bancker,  8  Hill  (N. 
*  Sparrow  r.  Chisman,  9  B.  &  C.    Y.),  183. 
241.  «  Gow  on  P.  c.  3,  §  1,  p.  120,  8d 
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§  238                                           PARTNERSHIP.  [CHAP.  XH. 

strongly ;  for  if  the  seciiritj'-  be  a  fraudulent  contrivance  be- 
tween the  guilty  partner  and  the  third  person  in  fraud  of  the 

partnership,  there  can  be  no  suit  against  such  third  person 
at  law,  founded  thereon,  since  the  guilty  partner  is  at  law  a 
necessary  plaintiff  in  every  such  suit.^ 

ed. ;  Richmond  v.  Heapy,  1  Stark,  other  partner  to  recover  money  ob- 

202,  204;  Johnson  o.  Peck,  3  Stark,  tained  on  bills  of  exchange  fraudu- 

66;  [Weaver  v.  Rogers,  44  N.  IL  lently  indorsed  and  delivered  by  the 

112;  Johnson  o.  Byerly,  8  Head,  bankrupt  to  the  defendant  in  satis- 

194].  faction  of  a  private  debt.     Ueilbut 

1  Jones  V.  Yates,  9  B.  &  C.  532;  v.  Nevill,  L.  R.  4  C.  P.  354;  s.  c.  on 

Kilby  V,  Wilson,  Ry.  &  Mood.  178;  appeal,  L.  R.  5  C.  P.  478.   As  to  the 

[Wallace  v.  Kelsall,  7  M.  &  W.  264 ;  effect  of  the  Judicature  Acts  in  Eng- 

Greeley  v.  Wyeth,   10  N.   H.   15;  land  upon  this  subject,  see  Li nd.  on 

Fellows  V.  Wyman,  33  N.  H.  351,  P.  4th  ed.  472.   The  individual  mem- 

358;  Miller  v.  Price,  20  Wis.  117;  bers  of  a  commercial  firm  niayexe- 

Homer  v.  Wood,  11  Cush.  62,  in  cute  a  valid  note,   and    mortgage 

vhich   the  subject  is  very  clearly  securing  such  note,  on  their  individ- 

presented  by  Bigelow,  J.];    ]Tay  ual  property,  in  favor  of  the  firm,  and 

V.  Ladd,  15  Gray,  296;  Farley  v.  any  third  person  acquiring  the  note 

Loveli,  103  Mass.  887;  Blodgett  v.  from  the  firm,  in  good  faith,  for  value 

Sleeper,  67  Me.  499 ;  Craig  v.  Hul-  before  maturity,  may  enforce  pay- 

schizer,  5  Vroom,  363;  Church  &.  men t  of  the  note  and  have  judgment 

First  National  Bank  of    Chicago,  and  recognition  of  the   mortgage. 

87   111.    68.      See    also    Piercy    r.  Pike  v.  Hai-t,   30  La.   Ann.  868|. 

Fynney,  L.  R.  12  £q.  69.    As  to  Lord  Tenterden,  in  delivering  the 

the  rule  in  admiralty,  see  Donovan  judgment  of  the  Court  in  the  case  of 

0.  Dymond,  3  Wood,  141.     Where  Jones  v.  Yates,  went  fully  into  the 

one  partner  without  the  knowledge  reasoning  on  which  this  doctrine  of 

or  assent  of  his  copartner  settled  and  the  common  law  is  founded;  and, 

discharged  an  account  due  from  the  therefore,  although  somewhat  long, 

defendants  to  the  firm,  by  applying  the  pas.sage  is  here  inserted:  **  These 

in  payment  and  satisfaction  thereof  were  two  actions  brought  by  the 

a  sepamte  debt  due  from  him  to  plaintiffs,  as  assignees  of  Sykes  & 

them,  and  on  the  dissolution  of  the  Bury.    The  first  was  an  action  of 

partnership  assigned  all  debts  due  trover  to  recover  the  value  of  three 

the  firm,  including  that  of  the  de-  bills  of  exchange,  which  belonged 

fendant,  to  his  copartner,  it  was  held  to  Sykes  &  Bury,  and  N\hich  Sykes 

that  such  copartner  could  bring  an  had  indorsed  to  the  defendants,  with 

action  at  law  in  his  own  name  and  whom  he  had  been  in  partnership, 

recover  the  debt  due  from  the  de-  in  part-payment  of  a  demand,  due 

fendant,  notwithstanding  that  the  from    him    to  the    partnership    of 

above  facts  were  relied  upon  in  de-  Sykes,  Yates,  &  Young,  and  by  him 

fence.    Viles  r.  Bangs,  36  Wis.  131;  again  immediately  indorsed  in  the 

Cotzhausen  v.  Judd,  43  Wis.  213.  name  of  that  partnership  to  Alzedo, 

See  also  Thomas  r.   Pennrich,   28  who  was  a  creditor    of   the   finn. 

Ohio  St.  55.     So  the  assignee  of  a  The  second  action  was  to  recover 

bankrupt  partner  may  join  with  the  money  drawn  by  Sykes  from  the 
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§  239.    Wfiether  Hmhand  and  Wifty  Partners  Abroad^  can 
%ue  in  England.   Another  exception  may  arise  from  the  in- 

funds  of  himself  and  Bury,  and  own  act,  by  alleging  his  own  mis- 
paid  into  the  hands  of  Yates,  in  conduct  The  defrauded  partner 
further  discharge  of  the  balance  be-  may  perhaps  have  a  remedy  in  eq- 
fore  mentioned,  without  the  knowl-  ity,  by  a  suit  in  his  own  name 
edge  of  Buiy.  Both  the  transactions  against  his  partner,  and  the  person 
were  frauds  by  Sykes,  on  his  part-  with  whom  the  fraud  was  commit- 
ner,  Buiy,  and  it  must  be  taken  ted.  Such  a  suit  is  free  from  the 
that  Yates  (at  least  when  the  bills  inconsistency  of  a  party  suing  on 
were  indorsed  and  the  money  paid)  the  gi'ound  of  his  own  misconduct, 
knew  the  bills  and  money  came  There  is  a  great  difference  between 
from  the  funds  of  Sykes  &  Bury,  this  case  and  that  of  an  action 
without  the  knowledge  of  Bury.  It  brought  against  two  or  more  part- 
may  be  doubtful  whether  Young  ners  on  a  bill  of  exchange,  fi'audu- 
was  actually  privy  to  either  trans-  lently  made  or  accepted  by  one  part- 
action  ;  but  in  our  view  of  the  case  ner  in  the  name  of  the  others,  and 
that  point  is  not  material.  On  be-  delivered  by  such  partner  to  a  plain- 
half  of  the  defendant,  it  was  con-  tiff  in  discharge  of  his  own  pnvate 
tended  that  Sykes  &  Bury  could  not  debt.  In  the  latter  case,  the  de- 
(if  they  had  continued  solvent)  have  fence  is  not  the  defence  of  the 
maintained  any  action  against  Yates  fraudulent  party,  but  of  the  de- 
ft Young,  in  respect  of  either  of  frauded  and  injured  party.  The 
these  transactions ;  and  that,  if  that  latter  may,  witliout  any  iuconsist- 
were  so,  the  plaintiffs,  their  assig-  ency,  be  j^ermitted  to  say  in  a  court 
uees,  could  not  sue,  they  having  no  of  law,  that  although  the  partner 
better  remedy  at  law  than  Sykes  &  may  for  many  purposes  bind  him, 
Bui-y  would  have  had.  And  we  are  yet,  that  he  has  no  authority  to  do 
of  this  opinion.  It  is  unnecessary,  so  by  accepting  a  bill  in  the  name 
therefore,  to  advert  to  any  of  the  of  the  firm  for  his  own  private  debt, 
other  points  raised  in  argument  at  The  party  to  a  fraud,  he  who  profits 
the  bar.  We  are  not  aware  of  any  by  it,  shall  not  be  allowed  to  create 
instance  in  which  a  pei*son  has  been  an  obligation  in  another,  by  his  own 
allowed,  as  plaintiff  in  a  court  of  misconduct,  and  make  that  miscon- 
law,  to  rescind  his  own  act  on  the  duct  the  foundation  of  an  action  at 
ground  that  such  act  was  a  fraud  law.  Then,  if  Sykes  &  Bury  could 
on  some  other  person ;  whether  the  not  sue,  how  could  the  plaintiffs, 
party  seeking  to  do  this  has  sued  in  who  represent  them  here?  It  was 
his  own  name  only,  or  jointly  with  said  in  support  of  the  argument, 
such  other  person.  It  was  well  ob-  that  the  property  did  not  pass  from 
served  on  behalf  of  the  defendants,  Sykes  by  his  wrongful  act,  but  re- 
that  where  one  of  two  persons,  who  maiued  in  Sykes  &  Bury.  This  was 
have  a  joint  right  of  action,  dies,  ingeniously  and  plausibly  put;  but 
the  right  then  vests  in  the  survivor,  as  against  Sykes  the  property  did 
So  that,  in  this  case  (if  it  be  held  pass  at  law,  and  there  was  no*  rem- 
that  Sykes  and  Bury  may  sue),  if  edy  at  law  for  Bury  to  recover  it 
Bury  had  died  before  Sykes,  Sykes  back  again.  He  could  not  do  so 
might  have  sued  alone,  and  thus  for  without  making  Sykes  a  party, 
his  own  benefit  have  avoided  his  Fm*ther,  the  right  of  the  assignees  to 
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competency  of  one  of  the  partners  to  maintain  the  suit  from 
his  or  her  own  peculiar  national  or  other  character;  for  in  all 
cases  of  suits  brought  by  partners,  all  of  the  firm  must  be 
competent  to  sue.  Thus,  for  example,  it  has  been  said  by  a 
learned  writer  that,  although  the  husband  and  wife  are  part- 
ners in  a  foreign  country,  by  whose  laws  they  are  competent 
to  carry  on  partnership  business  with  each  other ;  yet  that 
they  are  incompetent  to  sue  in  an  English  court  of  justice  as 
partners,  since  the  law  of  England  does  not  recognize  their 
capacity  so  to  engage  in  trade  and  enter  into  a  commercial 
partnership.^  The  doctrine  here  laid  down  is  certainly  not 
maintainable  as  a  doctrine  at  public  law ;  and  the  authority 
cited  to  support  it  by  no  means  bears  it  out  in  its  full  lati- 
tude.2 

sue  in  this  case  was  said  to  be  anal-  a  party  on  the  eve  of  a  bankruptcy, 
ogous  to  the  right  of  assignees  to  and  with  a  view  to  it,  could  distrib- 
sue  for,  and  recover  back,  property  ute  his  effects  according  to  his  own 
voluntarily  given  by  a  bankrupt  to  pleasure  among  some  favorite  cred- 
a  pai'ticular  creditor,  in  contempla-  itors,  to  the  total  exclusion  of  the 
tion  of  his  bankruptcy,  in  favor  of  othei*s.  This  is  mentioned  by  Lord 
such  creditor,  and  in  preference  to  Mansfield  as  the  principle  of  the 
him,  in  which  case  the  bankrupt  decisions  in  the  early  cases  on  this 
could  not  have  sued,  if  no  oommis-  subject.  Alderson  v.  Temple,  4  Burr, 
sion  had  issued,  yet  the  assignees  2235;  Harman  v,  Fishar,  Id.  2237; 
are  allowed  to  do  so.  That  is  a  s.  c.  Cowp.  117.  For  these  reasons, 
case  where  the  representatives  we  think  the  plaintiffs  are  not  en- 
oould,  where  the  party  represented  titled  to  recover."  But  see  Long- 
oould  not,  sue,  and  it  is  the  only  in-  man  v.  Pole,  1  Mood.  &  Malk.  223. 
stance  of  the  kind  mentioned  at  the  Is  this  latter  case  distinguishable 
bar,  that  has  occurred  to  us.  But,  upon  the  ground  that  it  was  case 
if  we  attend  to  the  principle  on  for  a  tort?  {In  Farley  v.  Lovell, 
which  the  assignees  are  allowed  t^  103  Mass.  387,  it  is  said  that  the 
sue,  we  shall  find  there  is  no  an&i-  reasons  of  the  decision  in  Homer  v. 
ogy  between  that  case  and  the  case  Wood,  supra,  apply  as  strongly  to 
before  the  Court;  for  the  principle  an  action  of  tort  in  which  tliefraud- 
on  which  assignees  have  been  ulent  partner  is  joined  as  a  co-plain- 
held  entitled  to  recover  in  such  tiff  as  to  an  action  of  contract.  | 
cases  is  not  on  the  ground  of  fraud  ^  Coll.  on  P.  B.  3,  c.  5,  p.  459, 
on  any  particular  person,  but  on  the  2d  ed.,  citing  Cosio  v.  De  Beruales, 
ground  that  there  has  been  fraud  Ry.  &  Mood.  102.  It  is  also  re- 
on  the  bankrupt  laws,  which  are  ported  in  1  C.  &  P.  266.  j^n/tf,  §12.( 
made  for  the  purpose  of  effecting  an  ^  All  that  Lord  Tenterden  de- 
equal  distribution  of  the  insolvent's  cided  in  the  case  was,  that  he  would 
estate  among  all  the  creditors,  and  not  presume  that  a.  feme  covert  in  a 
which  purpose  would  be  defeated  if  foreign  oeuntry  could  engage  in  a 
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§  240.  A  Partnership  cannot  sue  if  one  Partner  is  an  Alien 
Enemy,  A  case  far  more  unexceptionable,  to  illustrate  the 
principle  of  this  exception,  is  that  of  a  partnership  in  a  bellig- 
erent, or  in  a  neutml  country  where  the  suit  is  brought,  which 
is  composed  in  part  of  one  or  more  partners  domiciled  in  an 
enemy's  country,  for,  under  such  circumstances,  during  the 
war,  no  suit  can  be  brought  there  to  enforce  any  contract  what- 
ever in  favor  of  the  partnership.  A  state  of  war  suspends  all 
commercial  intercourse  between  the  belligerents,  and  shuts 
their  courts  against  all  suits  and  proceedings,  and  all  claims  of 
persons  who  have  acquired  and  retained  a  hostile  character.^ 

§  241.  All  the  Partners  must  he  joined  at  law:  Joinder 
of  Dormant  and  Nominal  Partners,  Subject,  however, 
to  exceptions  of  this  or  a  similar  nature,  which  all  stand 
upon  peculiar  grounds,  the  general  rule  is,  as  has  been  al- 
ready mentioned,  that  partners  in  their  collective  or  social 
capacity  may  bring  any  suits  which  it  would  be  competent 
for  any  individual  to  bring.  It  is  also  a  general  rule  that  in 
all  such  suits  at  law  all  the  partners  should  join.^    The  rule, 

partnership  with  her  husband,  with-  Md.  174;  Kingsland  v,  Braisted,  2 

out  some  proof  that  such  was  the  Lansing,  17;  Miller  v.  Finn,  1  Neb. 

law  of  the  foreign  country;  and  no  254;  Urton  v.  Hunter,  2  W.  Va.  83; 

such  proof  being  given,  the  plaintiffs  Kamm  v.  Harker,  8  Oregon,  208; 

were  nonsuited.    There  seems  noth-  Hardy  t\  Cheney,  42  Vt.  417;  Carey 

ing  objectionable  or  inconvenient  in  r.  Bright,  58  Penn.  St.  70;  Slutts  o, 

this  doctrine.  Chafee,  48  Wis.  617.    It  is  other- 

1  Gow  on  P.  c.  3,  §  1,  p.  120;  wise  by  statute  in    Missouri   and 

M'Connell  v.  Hector,  3  B.  &  P.  113;  Iowa,  where  the  partners   may  be 

Griswold  v.  Waddington,  16  Johns,  sued  jointly  or  separately  at  the  op- 

438;  The  Julia,  8  Cranch,  181;  Al-  tion  of  the  plaintiff.     Gates  v.  Wat- 

bretchtp.  Sussmann,2Ves.  &B.323;  son,  54  Mo.  585;  Putnam  r.  Rosa, 

[i?M^  §§  315,  316].  55  Mo.  116;  Allen  ».  Maddox,  40 

«  Gow  on  P.  c.  S,  §  1,  pp.  127,  Iowa,  124.     For  a  late  English  case 

128,  3d  ed. ;  [Gage  v.  Rollins,  10  see  Vyse  v.  Foster,  L.  R.  7  H.  L. 

Met.  318].      1  See  May  p.  Western  318;  L.  R.  8Ch.  309.    See  also  Lind. 

Union  Telegraph  Co.,  112  Mass.  90;  on  P.   4th  ed.   872-877.     Partners 

Osburn  v.  Farr,  42  Mich.  134.    And  cannot  at  common  law  sue  or  be 

in  an  action  against  the  partnership  sued  by  their  partnership  name,  but 

all  the  partners  should  also  be  joined  the  names  of  the  individuals  must 

as  defendants,  though  the  omission  be  stated.     Pollock  v.  Dunning,  54 

to  do  so  can  properly  be  taken  ad-  Ind.   115  ;   Blackwell   v,   Reid,  41 

vantage  of  only  by  plea  in  abate-  Miss.  102;  Proprietors  of  Mexican 

ment.     For  some  of  the  later  cases  Mill  t;.  Yellow  Jacket  Silver  Mining 

npon  this,  see  Smith  r.  Cooke,  81  Co.,  4  Nev.  40;  Palin  v.  Small,  08 
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however,  undergoes  or  may  undergo  an  exception  in  cases  of 
dormant  partners ;  for  it  is  at  the  option  of  the  plaintiffs  in  such 
cases,  either  to  join  the  dormant  partner  in  the  suit  or  to  omit 
him,  as  in  the  corresponding  case  of  the  partners  being  sued 
as  defendants  it  is  at  the  option  of  the  plaintiff  to  join  the  dor- 
mant partner  or  not,  and  the  joinder  or  non-joinder  will  not 
constitute  any  objection  to  the  maintenance  of  the  suit  in  any 
manner  whatsoever.^     The  same  exception  applies  a  fortiori^ 

N.  C.  484;  Smith  i;.  Walker,  6  S.  C.  Ross  ».  Decy,  2  Esp.  470,  note;  Coll. 
169;  Kamin  i;.  Harker,  3  Oregon,  on  P.  B.  3,  c.  5,  §  1,  p.  465;  Id.  pp. 
208.  See  also  Baiber  v.  Smith,  41  468-470, 2d  ed. ;  Mawman  v.  Gillett, 
Mich.  138;  Stirling  v,  Heintzman,  2  Taunt.  325,  note;  Alexander  v, 
42  Mich.  449;  Fowler  v.  Williams,  Barker,  2  Cr.  &  J.  133;  [Wood  v. 
62  Mo.  403;  The  Protector,  11  Wall.  O^Kelley,  8  Cush.  406;  Jackson 
82  ;  Steamer  Spark  v,  Lee  Choi  t;.  Alexander,  8  Tex.  109;  Page  v. 
Chum,  1  Sawyer,  713.  But  in  Ohio,  Brant,  18  111.  37];  Cothay  v.  Fen- 
Iowa,  and  Nebraska,  partnerships  nell,  10  B.  &  C.  671.  — The  author- 
may  sue  and  be  sued  in  the  part-  rities  here  cited  ai*e  not  all  exactly 
nerehip  name  by  statute.  Whit-  agreed  upon  this  point,  where  the 
man  r.  Keith,  18  Ohio  St.  134;  dormant  partner  is  a  party  plaintiff; 
Newlon  v,  Heaton,  42  Iowa,  593;  but  they  all  agree  as  to  the  point 
Burlington  &  Missouri  River  R.  R.  where  such  a  partner  is  a  party  de- 
Co.  17.  Dick,  7  Neb.  242.  And  this  b  fendant.  [And  in  Secor  o.  Keller, 
the  case  in  England  under  the  Ju-  4  Duer,  416,  it  was  held  that  a  dor- 
dicature  Acts.  See  Lind.  on  P.  4th  mant  partner  must  join  with  his  ac- 
ed.  468,  876;  Smith  v.  Smith,  Ir.  R.  tive  pai-tner  as  plaintiffs  in  a  suit  by 
lie.  L.  535;  £j;/}ar/eBlain,  12Ch.  them  for  work  and  labor  done  for 
D.  522.  In  Alabama  the  rule  of  the  firm.]  It  seems  exceedingly  dif- 
the  common  law  is  changed  as  to  ficult  to  state  any  reasonable  dis- 
defendants,  and  a  suit  can  be  main-  tiuction  between  the  cases ;  and 
tained  against  a  partnership  by  the  the  text  contains  what  seems  to  me 
firm  name,  and  the  judgment  in  the  true  doctrine,  founded  upon  the 
such  case  binds  only  the  partnership  weight  of  authority.  [That  a  dor- 
property.  Lanford  v.  Patton,  44  Ala.  mant  partner  need  not  join  as  plain- 
584;  Sims  v.  Jacobson,  51  Ala.  180;  tiff,  see  Waite  v.  Dodge,  34  Vt.  181; 
Shapard  v,  Lightfoot,  56  Ala.  506.  Wood  t;.  O'Kelley,  8  Cush.  406; 
But  the  rule  is  unchanged  in  the  case  Rogers  v.  Kichline,  36  Penn.  St 
where  the  partnership  is  plaintiff.  293;  (Garrett  v.  Muller,  37  Tex. 
Moore  i;.  Burns,  60  Ala.  269.  |  589 1.  That  he  need  not  be  joined 
^  Gow  on  P.  c.  3,  §  1,  p.  128,  3d  as  defendant,  see  Chase  v.  Deming, 
ed. ;  Skinner  v.  Stocks.  4  B.  &  Aid.  42  N.  H.  274 ;  Brown  ».  Birdsall,  29 
437;  Lloyd  w.  Archbowle,  2  Taunt  Barb.  549;  North  v,  Bloss,  30  N.  Y. 
824;  Brassington  r.  Ault,  2  Bing.  374;  Hopkins  v,  Kent,  17  Md.  72]; 
177;  Wilson  u.  Wallace,  8  S.  &  R.  J  Leslie  i;.  Wiley,  47  N.  Y.  648; 
53;  Clarkson  v.  Carter,  3  Cowen,  Farwell  v,  Davis,  66  Barb.  73; 
84;  Lord  o.  Baldwin,  6  Pick.  348,  Cookingham  v.  Lasher,  2  Keyes 
852;  Leveck  v,  Shaftoe,  2  Esp.  468;  454  ;  s.  c.  1  Abbott's  Deo.  436.    Sea 
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where  a  man  is  merely  a  nominal  partner,  for,  as  he  has  no 
real  interest,  there  seems  no  necessity  of  his  joining,  as  a 
party,  in  any  partnership  suit,^  although  there  is  no  doubt 
that  he  may  so  joiu.^ 

§  242.  Joinder  of  Partners  in  Cases  of  certain  Written  In- 
struments. In  this  respect,  perhaps,  there  may  be  ground  for  a 
distinction  between  the  cases  of  common  unwritten  contracts, 
and  cases  where  a  written  instrument  is  made  payable  to  cer- 
tain persons  by  name,  although  one  of  them  is  but  a  nominal 
partner.  For  it  may  well  be  said  that  in  the  latter  case,  as  the 
promise  is  made  to  all,  the  suit  thereon  may  and  should  be 
brought  in  the  name  of  all,  as  proper  parties  to  the  contract.^ 
There  can  be  no  doubt  that  in  a  case  of  this  sort  all  the  persons 
named  may  join  in  the  suit ;  ^  but  it  is  quite  a  different  ques- 
tion whether  all  must  so  join,  when  all  have  not  an  interest 
in  the  contract.*  We  all  know  that  there  are  many  cases  of 
written  contracts,  as  for  example,  of  policies  of  insurance  pro- 
cured to  be  underwritten  by  agents  or  brokers  in  their  own 
names,  in  which,  nevertheless,  the  suit  for  a  breach  thereof 
may  be  brought  either  in  the  name  of  the  principal,  or  of  the 
agents  or  brokers.^  Why  the  same  rule  might  not  well  apply  in 
other  analogous  cases  of  written  contracts,  it  is  not  easy  to  say.^ 

Carey    v.    Bright,    58    Penn.    St.  ^  Guidon  v.  Robson,  2  Camp.  302. 

70;  Carson  v.   Robertson,  Chase's  [See  Waite  r.  Dodge,  31  Vt.  181.] 

Dec.  475;   Wright  v.  Herrick,  125  ]Iu  the   three  earlier   editions   of 

Mass.  154.     A  dormant  partner  of  Lindley  on  Partnership  the  learned 

course   may  be   joined  as  defend*  author  is    of   opinion    that  where 

ant.     Wood  o.  Cullen,   13  Minn,  a  nominal  partner   need   not  join, 

394 1 .  he  ought  not  to  join.      Liud.  on 

^  CoU.  on  P.  B.  3,  c.  5,  §  1,  p.  P.  3d  ed.  491.     But  this  question 

470,  2d  ed.;  Gow  on  P.  c.  3,  §  1,  p.  has    become  of    little    im]iortance 

128, 129, 3d  ed.;  Pai*sons  v.  Cix)sby,  in  England    since  the    Judicature 

6  £sp.    199;    Davenport  v.   Rack-  Acts.    Lind.   on   P.   4th   ed.   479, 

strow,  1  C.  &  P.  89;  Glossop  e.  Col-  480.  | 

man,  1  Stark.  25;  Teed  i;.  Elworthy,  *  Coll.  on  P.  B.  3,  c.  5,  §  1,  pp. 

14  East,  210;  Kell  v.  Nainby,  10  B.  465,  470,  2d  ed. 

&  C.  20;  [Hatch  v.  Wood,  43  N.  H.  «  Kell  v.  Nainby,  10  B.  &  C.  20. 

633.     See  Bishop  v,  HaU,  9  Gray,  ^  Gow  on  P    o.  3,  §  1,  pp.  122, 

430];  jEnix  v.  Hays,  48  Iowa,  86).  123,  3d  ed. 

But  see  Guidon  v.  Robson,  2  Camp.  *  Story  on  Ag.  §§  160-162. 

302;  Kieran  v.  Sandars,  6  Ad.  &  £.  ^  Coll.  on  P.  B.  3,  c.  5,  §  1,  pp. 

515;' I  Phoenix  Ins.  Co.  v,  Uamil-  465-468,  2d  ed.;  Qrove  v.  Dubois, 

ton,  14  Wall.  504|.  1  T.  B.  112;  Cummiug  v.  Forester, 
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It  is  proper,  howeyer,  to  add  that  there  is  some  apparent  con- 
flict in  the  authorities  on  this  point.^ 

§  243.  ^Vhat  are  Partnership  Contracts :  Contracts  in  the 
Name  of  One  Partner.  And  this  naturally  conducts  us  to  the 
more  enlarged  consideration,  in  what  cases  and  under  what  cir- 
cumstances contracts  are  to  be  treated  as  partnership  contracts, 
of  which  the  firm  may  avail  itself  by  way  of  suit.  We  have  al- 
readj'^  seen  *  that  in  order  to  bind  the  partnership  in  any  contract 
with  third  pei*sons,  it  is  ordinarily  necessary  that  it  should  be 
made  in  the  firm  name ;  and  that  if  made  by  one  partner  in  his 
own  name  only,  it  will  ordinarily  be  binding  only  upon  himself, 

1  M.  &  S.  494;  Hagedom  v,   Oli-  this  case  tlie  declaration  states  that 

verson,  2  M.  &  S.  485;  Garrett  v.  the  defendant  promised  to  pay  the 

Handley,  4  B.  &  C.  664 ;  Lucena  v.  money  specified  in  the  bill  to  the 

Craufurd,  3  B.  &  P.  75;  Gow  on  P.  plaintiff  only,  whereas  she  promised 

c.  3,  §  1,  pp.  122,  123,  3d  ed. ;  Bell  to  pay  it  to  the  plaintiff  jointly  with 

V.  Ansley,  16  East,  141 ;  Skinner  o.  another  person.      The  variance  is 

Stocks,  4  B.  &  Aid.  437;  Alexan-  fatal.''     But  see  Kell  o.  Kainby,  10 

der  V.  Baiker,  2  Cr.  &  J.  133,  138;  B.  &  C.  20;  Hall  v.  Smith,  1  B.  &  C. 

Atkinson  v,  Laing,  1  Dowl.  &  R.  N.  407 ;  Marchington  r.  Vernon,  1  B. 

P.  16.  &  P.  101,  n. ;  Mai-sh  v,  Robinson,  4 

»  Guidon  v.  Robson,  2Camp.  302.  Espi  98;  Walton  v,  Dodson,  3  C.  & 

—  On  this  occasion,  the  case  being  P.   162;  Skinner  v.  Stocks,  4  B.  & 

an  action  by  Guidon  alone  against  Aid.  437;  Cothay  v.  Fennell,  10  B. 

Robson,  upon   a  bill  of  exchange,  &  C.  671.     In  Alexander  v.  Barker, 

drawn  in  the  name  of   Guidon  &  2  Cr.  &  J.  133,  138,  Baron  Bayley 

Hughes  (the  latter  being  a  mere  said:    *'  I    am    the   less  surprised 

clerk  of  Guidon)  on  Robson,  and  that  the  learned  judge  should  have 

accepted  by  him.  Lord  Ellenborough  considered    D.    Alexander    as    the 

said:  **  There  being  such  a  pei*son  person  with  whom  the  defendant 

as  Hughes,  I  am  clearly  of  opinion  contracted,  and   who  alone    could 

that  he  ought  to  have  been  joined  maintain  the  action,  because  I  re- 

as  a  partner.     He  is  to  be  consid-  member  that  it  was  at  one  period 

ered  in  all  respects  a  pai*tner,  as  be-  the  impression  of   Lord  Ellenbor- 

tween  himself  and  the  rest  of  the  ough,  that  where  money  was  lent  by 

•  world.     Persons  in  ti'ade  had  better  a  partner,  the  action   must  in  all 

be  very  cautious  how  they  add  a  cases  be  brought  by  the  individual 

fictitious  name  to  their  firm  for  the  with  whom  the  contract  was  made, 

purpose  of    gaining   credit.      But  But  he  was  afterwards  convinced  of 

where  the  name  of  a  real  person  is  what  is  doubtless  the  true  rule,  viz., 

inserted  with  his  own  consent,  it  that  where  a  contract  is  made  by 

matters  not  what  agreement  there  one  on  behalf  of  others,  the  action 

may  be  between  him  and  those  who  may  be  brought  in  the  name  of  the 

share  the  profit  and  loss.     They  are  principals." 

equally  responsible,  and  the  contract  *  Ante,  §§  102, 136,  142. 
of  one  is  the  contract  of  all.     lu 
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and  not  upon  the  partnership.^  There  are,  however,  excep- 
tions to  this  rule,  where  the  contract  is  made  by  one  partner 
in  hia  own  name,  for  and  on  behalf  of  the  partnership,  or  for 
the  benefit  thereof,  and  j'et  the  firm  will  be  bound  thereby .^ 
There  is  a  like  enlargement  of  obligation  in  many  other  cases 
of  written  and  unwritten  contracts,  where  the  same  doctrine 
will  reciprocally  apply  in  favor  of  the  partnership,  as  in  the 
converse  case  is  applied  against  it.  Thus,  for  example,  if  a 
contract  of  guaranty  should  be  entered  into  apparently  with 
one  partner,  but  in  reality  it  should  be  intended  to  be  for  the 
indemnity  of  the  firm  for  advances  to  be  made  by  the  firm, 
an  action  might  be  maintained  by  all  the  partners,  as  upon  a 
joint  contract  therewith,  although  the  written  papers  contain- 
ing the  guaranty  should  be  addressed  to  one  partner,  and  he 
alone  should  conduct  the  negotiation.^    The  same  rule  would 

1  Ante,  §§  102,  136,  142;  Faith  case  of  Garrett  v.  Handley,  4  B.  & 

V.  Richmond,  11  Ad.  &  E.'339.  C.  664,  which  was  an  action  on  a 

*  Antey  §  102  and  note,  §  142;  guaranty  by  two,  as  the  survivors  of 
[Burnley  v.  Rice,  18  Tex.  481].  a  firm  of  three  partners,  it  appeared 

*  Gow  on  P.  c.  3,  §  1,  pp.  121-  that  the  guaranty  was  addressed  to 
123,  3ded.;  Coll.  on  P.  B.  3,  c.  4,  one  of  the  partners  only;  but  evi- 
§  1,  pp.  446,  447,  2d  ed. ;  Id.  c.  5,  dence  was  produced,  which  estab- 
§  1,  pp.  464,  46.5;  Garrett  v.  Hand-  lished  that  the  advance  to  secure 
ley,  3  B.  &  C.  462;  s.  c.  4  B.  &  G.  which  the  guaranty  was  entered 
664;  Walton  v.  Dodson,  3  0.  &  P.  into,  was  made  by  the  firm,  and 
162.  1  See  Barns  v,  Barrow,  61  N.  that  the  guaranty  was  given  for  their 
Y.  39;  The  Havana,  Rantoul,  &  joint  benefit  and  not  to  indemnify 
Eastern  Rtiilroad  Co.  v.  Walsh,  85  the  single  partner  only.  It  was  ob- 
111.  58. 1  Mr.  Gow  has  summed  up  jected  at  nwi  prius,  and  afterwards 
the  authorities  on  this  point  as  fol*  insisted  upon  on  a  motion  to  enter  a 
lows:  *^  Partners  sometimes  seek  to  nonsuit,  that  there  was  a  misjoin- 
enforce  a  guaranty  given  to  secure  der;  for,  as  the  guaranty  was  in 
the  repayment  of  an  advance  to  be  terms  given  to  one  partner,  to  whom 
made  by  the  firm.  In  such  a  case  alone  the  promise  could  be  construed 
the  action  must  necessarily  be  to  have  been  made,  the  action  should 
brought  by  all  the  partners  to  whom  have  been  brought  by  him  only, 
the  guaranty  is  given,  and  by  whom  But  the  Court  of  King's  Bench  held 
the  advance  is  made.  And  where  a  that  as  the  guaranty  was  proved  to 
contract  of  that  description  is  ap-  have  been  intended  for  the  benefit 
parently  entered  into  in  favor  of  of  the  firm,  the  action  was  properly 
one  partner  only,  yet  in  fact  if  it  be  brought  by  the  surviving  partners; 
intended  as  an  indemnity  to  the  and,  under  such  circumstances,  it 
firm,  in  respect  of  an  advance  to  be  is  not  competent  to  the  partner  to 
made  by  them,  a  joint  action  may  whom  the  guaranty  may  have  been 
be  maintained.    Thus,  in  the  late  addressed,  to  treat  the  advance  as 
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apply  to  a  loan  made  by  one  partner  in  a  banking  establish- 
ment, out  of  the  banking  fund,  although  the  whole  negotia- 
tion should  be  conducted  by  and  in  the  name  of  that  partner 
only.^ 

one  made  by  himself  on  his  Individ-  with  whom  the  contract  was  made, 

ual  account,  and  in  that  character  might  liave  supported  such  an  ac- 

to  support  a  separate  action.     This  tion.''     Gow  on  P.  c.  3,  §  1,  pp. 

was  determined  in  a  previous  action  121-123. 

on  the  same  guaranty,  and  in  which  ^  Alexander  i».  Barker,  2  Cr.  &  J. 
the  plaintiff  declared  that  in  con-  133,  138.  See  Robson  v,  Drum- 
sideration  that  he  would  advance  a  mond,  2  B.  &  Ad.  303.  —  In  Alex- 
sum  of  money  to  A.  B.,  the  defend-  ander  o.  Barker,  Baron  Bay  ley  said: 
ant  promised  that  provision  should  ^^  I  have  no  doubt  in  this  case,  but 
be  made  for  paying  the  plaintiff,  that  this  action  is  maintainable  by 
At  the  trial  it  appeared  that  the  the  plaintiffs ;  and  in  that  opinion  I 
defendant  had  given  to  the  plaintiff  am  fortified  by  the  case  of  Garrett 
the  guaranty  stated  in  the  declara-  v.  Ilandley.  Here  D.  Alexander 
tion,  and  that  the  latter  was  a  part-  stood  in  the  double  capacity  of  an 
ner  with  two  other  persons  in  a  individual  and  a  member  of  the 
banking-house,  and  that  the  firm  firm.  Barker  wanted  an  advance 
had  advanced  the  money  ;  and  of  money,  and  to  him  it  was  quite 
charged  A.  B.  in  account  with  the  immaterial  by  whom  the  advance 
same;  and  it  was  held,  that  the  was  made, -whether  by  D.  Alexan- 
averment  in  the  declaration,  that  der  alone,  or  by  the  house  of  which 
the  plaintiff  had  advanced  the  he  was  a  member.  He  applies  to  D. 
money,  was  not  sustained  by  the  Alexander  to  make  the  advance, 
proof,  there  being  no  evidence  to  He  does  not  qualify  that  applica^ 
show  that  the  money  had  been  ad-  tion  and  say,  you  may  be  a  mem- 
vanced  to  the  plaintiff  by  the  firm,  ber  of  a  firm,  and  I  will  deal  with 
and  by  him  to  A.  B.  It  is  not  to  you  only,  and  will  not  be  answerable 
be  collected  from  either  of  the  two  to  other  persons ;  but  he  makes  his 
preceding  cases,  nor  was  it  in  fact  application  without  any  qualifica- 
necessary  to  determine  whether  the  tion.  By  thus  applying  generally, 
partner  to  whom  the  guaranty  was  he  entitles  D.  Alexander,  if  he 
actually  given  could  have  main-  makes  the  advance,  to  place  him  in 
tained  a  separate  action  upon  it,  the  situation  of  being  answerable 
provided  his  declaration  so  truly  to  him  in  either  of  his  capacities, 
and  correctly  stated  the  facts,  as  according  to  that  in  which  he  makes 
not  to  have  been  open  to  the  objec-  the  advance.  From  the  testimony 
tion  of  a  variance  between  the  alle-  it  appears,  that  the  advance  waa 
gation  and  the  proof.  But  judging  made  by  D.  Alexander,  not  indi- 
from  analogy  to  the  rule,  applicable  vidually,  but  with  the  money  of  the 
to  a  policy  of  insurance,  which  al-  firm.  He  accepted,  therefore,  the 
lows  the  action  to  be  brought,  either  application  for  the  advance,  not  as 
by  the  party  for  whose  benefit  it  an  individual,  but  in  his  capacity  as 
was  effected,  or  in  the  name  of  him  a  member  of  the  firm.  In  Garrett 
who  effected  it,  it  would  seem  that  v.  Handley,  the  contracting  partner 
that  partner,  as  being  the   party  first  brought  the  action  in  his  own 
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§  244.  Who  must  me  when  Firm  has  been  Changed,  In  the 
course  of  partnerships  it  not  infrequently  happens  that  new 
partners  are  admitted,  or  old  partners  retire,  without  any 
change  of  the  firm  name  ;  and  upon  such  a  change  the  con- 
tracts and  effects  and  securities  of  the  existing  partnership 
are  agreed  to  remain  and  become  a  part  of  the  funds  of  the 
new  firm.  But  in  all  such  cases  the  contracts  and  securities 
must  be  sued  for  in  the  names  of  the  original  firm,  unless, 
indeed,  they  are  negotiable  securities,  and  are  indorsed  over 
by  the  old  firm  to  the  new  firm  ;  in  which  latter  case  the 
new  firm  may  sue  thereon  in  their  own  names,  like  any  other 
holders,  for  in  all  other  cases  no  persons  are  permitted  to  sue 
thereupon  at  law,  except  the  partners  who  originally  made 
the  contract,  or  had  an  interest  therein.^  A  fortiori^  the  same 
rule  will  be  applied  with  more  strictness  in  cases  where  the 
contract  is  under  seal ;  for  then,  ordinarily,  the  parties  to  the 
deed,  and  none  others,  can  sue  or  be  sued  thereon.'    In 

name;  but  it  appeared  that  the  ad-  Cothay  v.  Fennell,  10  B.  &  C.  671 ; 
vance  was  made  by  the  house,  and  Coll.  on  P.  B.  3,  c.  4,  §  1,  pp.  446- 
the  Court  said,  you  did  not  make  448,  2d  ed. ;  Id.  c.  5,  §  1,  p.  465. 
the  advance  and  cannot  maintain  the  [A  partner  had  an  account  at  a  bank 
action.  Another  action  was  then  in  his  own  name,  but  there  was  evi- 
brought  in  the  name  of  the  firm,  dence  that  it  was  known  to  the 
and  the  Court  being  of  opinion  bankers  to  be  a  partnership  account; 
that  the  guaranty  was  intended  tp  it  was  held  that  the  fiim  might  sue 
apply  to  advances  made  by  the  firm,  the  bankers  for  not  paying  a  check 
thought  that  the  action  was  main-  drawn  on  them  by  one  partner  for 
tainable.  The  language  of  that  partnership  purposes.  Cooke  v.  See- 
guaranty  was  much  more  pointed  ley,  2  Ezch.  746.] 
than  this  letter.  It  was  addressed  ^  Coll.  on  P.  B.  8,  c.  5,  §  1,  pp. 
to  an  individual,  and  was  to  this  461^63,  465,  466,  2d  ed.;  Osborne 
effect:  —  *I  understand  from  Mr.  v.  Harper,  5  East,  225;  Wilsford  v. 
6.,  that  you  have  had  the  goodness  Wood,  1  Esp.  182;  Pease  r.  Hirst, 
to  advance  £550,  &c.,  upon  ray  as-  10  B.  &  C.  122,  127;  Innes  r.  Dun- 
Burance,  which  I  hereby  give,  that  lop,  8  T.  R.  695;  Ord  v.  Portal,  3 
provision  shall  be  made  for  repay-  Camp.  289;  Bobson  v.  Drummond, 
ing  you  this  sum,'  &c.  But  the  2  B.  &  Ad.  303 ;  Radenhurst  v. 
advance  was  not  made  by  the  indi-  Bates,  8  Bing.  463,  470;  {Duff 
▼idual  alone  ;  and  it  was  holden  v.  Grardner,  7  Lansing,  165;  Carr 
that  the  firm  by  whom  the  advance  r.  Wilkins,  44  Tex.  424 1. 
was  made  ought  to  sue.  It  appears  '  Coll.  on  P.  B.  3,  c.  5,  §  1,  pp. 
to  me,  therefore,  that  the  plaintiffs  463,  464,  2d  ed. ;  Metcalfe  v.  Ry- 
were  the  persons  who  might  and  croft,  6  M.  &  S.  75.  See  also  Pease 
ought  to  sue  in  this  case."   See  also  v.  Hint,  10  B.  &  C.  122,  127. 
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equity  the  case  may  be  far  otherwise,  for  assignees  of  equities 
and  equitable  interests  are  competent  to  sue  in  equity  in 
their  own  names,  to  enforce  payment  of  the  assigned  debts 
or  other  choses  in  action,  although  they  may  not  be  compe- 
tent at  law.^ 

§  246.  A  Surety  or  Guarantor  for  Advar^es  ly  a  Firm 
discharged  by  Change  in  the  Firm.  Questions  also  of  a  very 
delicate  nature  may  arise  out  of  contracts  and  obligations  by 
third  persons,  with  a  partnership,  where  the  contracts  or  obli- 
gations are  of  a  continuing  nature,  as  to  what  is  their  true 
extent  and  operation,  when  there  has  been  any  change  of  the 
partners  by  the  retirement  of  an  old  partner,  or  the  admission 
of  a  new  one.  Thus,  for  example,  a  guaranty  for  advances 
to  be  made,. or  credits  to  be  given,  from  time  to  time,  by  a 
firm  to  a  third  person ;  and  some  new  advances  or  credits 
may  have  occurred,  after  a  change  of  the  original  partners  in 
the  manner  above  suggested.  Under  such  circumstances,  the 
question  would  arise  whether  the  guarantor  would  be  liable, 
either  to  the  old  firm  or  to  the  new  firm,  for  any  such  ad- 
vances or  credits,  after  any  such  change.  It  has  been  held 
that  the  guarantor  would  not  be  liable  therefor,  and  that  no 
such  guaranty  ought  to  be  extended  be3^ond  the  actual  im- 
port of  its  terms,  but  that  it  ought  to  be  limited  to  advances 
and  credits  made  by  the  original  firm  only.^ 

§  246.  Same  Subject.  The  same  doctrine  will  apply  to  more 
formal  instruments,  such  as  a  bond  given  by  a  principal  and 

1  2  Story,  Eq.  Jur.  §§  1039, 1040;  the  parties  in  interest,  and  then  each 

Tiernan  v.  Jackson,  5  Pet.  580,  597.  may  sue  for  his  own  share.     See 

—  If,  after  an  assignment,  the  debt-  Coll.  on  P.  B.  3,  c.  5,  §  1,  pp.  467, 

or  should  promise  the  assignees  to  468,  2d  ed. 

pay  them,  a  suit  might  then  and  *  Coll.  on  P.  B.  3,  c.  4,  §  1,  pp. 
upon  that  promise  be  maintained  by  443,  444,  2d  ed. ;  Myers  r.  Edge,  7 
the  assignees  against  the  debtor  in  a  T.  R.  254,  256;  Cremer  v,  Higgin- 
court  of  law.  Coll.  on  P.  B.  3,  c.  son,  1  Mason,  323;  Gow  on  P.  c.  3, 
5,  §  1,  pp.  462,  463,  2d  ed.;  Wils-  §  1,  pp.  123,  124,  3d  ed.;  Spiers  v. 
ford  t7.  Wood,  1  Esp.  182;  Moor  v.  Houston,  4  Bligh,  n.  s.  515;  Ex 
Hill,  2  Peake,  10;  Innes  t;.  Dunlop,  parte  Kensington,  2  Yes.  &  B.  79; 
8  T.  R.  595.  There  may  be  cases,  Dry  v,  Davy,  10  Ad.  &  E.  30;  s.  c. 
also,  where,  after  the  contract  is  2  Per.  &  Dav.  249.  [But  see  Par- 
made  with  partners,  a  severance  iente  v.  Lubbock,  8  De  G.  M.  & 
may  be  made  by  the  consent  of  all  G.  5.] 
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surety  to  a  finn,  to  secure  advances  made  by  the  firm  to  the 
principal ;  for  upon  such  a  bond  the  surety  will  not  be  liable 
for  any  advances  made  after  the  withdrawal  or  death  of  one 
of  the  partners.^  Nor  is  there,  in  this  respect,  any  real  differ- 
ence between  the  decisions  of  courts  of  law,  and  those  of 
courts  of  equity,  as  to  the  construction  or  extent  of  the  terms 
of  the  instrument.  In  each  court,  the  intei-pretation  put  up- 
on the  terms  of  the  contract  has  precisely  the  same  extent 
and  the  same  limitations.' 

§  247.  Same  Subject.  These  decisions  may,  at  first  view, 
be  deemed  somewhat  rigid,  if  not  inequitable.  But,  in  reality, 
they  stand  upon  grounds  capable  of  an  entirely  satisfactory 
and  solid  vindication.  In  the  first  place,  it  can  never  be  said 
with  truth  or  justice  that  a  guaranty  or  suretyship  for  ad- 
vances to  be  made  by  A.,  B.,  &  C.  does  properly  extend  to 
any  advances  made  by  A.  &  B.,  or  by  A.,  B.,  &  D. ;  and 
therefore  the  guarantor  or  surety  may,  with  all  good  faith 

^  Strange  v.  Lee,  8  East,  484;  And  though  the  sum  here  is  limited, 
Pemberton  v.  Oakes,  4  Russ.  154,  that  circumstance  does  not  alter  the 
167;  [Chapman  v,  Beckinton,  3  Q.  case;  for  although  the  amount  of 
B.  703];  Weston  v.  Barton,  4  Taunt,  the  indemnity  is  not  indefinite,  yet 
673,  682. — In  this  last  case.  Sir  £3,000  is  a  large  sum;  and  even 
James  Mansfield,  in  delivering  the  if  it  were  only  £1,000,  the  same 
opinion  of  the  Court,  said:  '*  It  is  ground  in  a  degree  holds;  for  there 
not  necessary  now  to  enter  into  the  may  be  a  great  deal  of  difference  in 
reasons  of  those  decisions ;  but  there  the  measure  of  caution  or  discretion 
may  be  very  good  reasons  for  such  a  with  which  different  persons  would 
construction.  It  is  very  probable  advance  even  a  thousand  pounds, 
that  sureties  may  be  induced  to  Some  would  permit  one  who  was  al- 
enter  into  such  a  security  by  aconfi-  most  a  beggar  to  extend  his  credit 
dence  which  they  repose  in  the  to  that  sum;  others  would  exercise 
integrity,  diligence,  caution,  and  aduedegreeof  caution  for  the  safety 
accuracy  of  one  or  two  of  the  part-  of  the  surety.  And  therefore  we 
ners.  In  the  nature  of  things  there  are  of  opinion  that  as  to  such  sums 
cannot  be  a  partnership  consisting  only  which  were  advanced  before 
of  several  persons,  in  which  there  the  decease  of  Golding,  can  an  in- 
are  not  some  persons  possessing  these  demnity  be  recovered  by  the  plain- 
qualities  in  a  greater  degree  than  tiffs;  and  as  to  the  sums  claimed 
the  rest;  and  it  may  be  that  the  for  debts  incurred  since  his  decease, 
partner  dying,  or  going  out,  may  be  the  judgment  must  be  for  the  da- 
the  veiy  person  on  whom  the  sure-  fendant." 

ties  relied.    It  would,  therefore,  be  .      '  Pemberton  v.  Oakes*  4  Ross, 

very  unreasonable  to  hold  the  surety  154. 
to  his  contract  after  such  change. 
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and  correctness,  say,  Non  in  hoecfcedera  vent.  Besides,  as  has 
been  well  observed,  the  guarantor  or  surety  may  have  very 
good  reasons  wliy  he  might  be  willing  to  enter  into  an  en* 
gagement  with  a  fixed  reliance  upon  the  vigilance,  fidelity, 
discretion,  and  skill  of  a  particular  partner,  when  he  would 
not,  if  that  partner  were  to  withdraw,  be  willing  to  enter  into 
or  to  prolong  any  such  engagement.^ 

§  248.  Same  Subject.  It  has  been  said  that  guaranties  for 
the  payment  of  the  debts  of  third  persons  are  not,  in  general, 
instruments  under  seal,  and  that  there  is  no  technical  rule 
which,  as  to  them,  prevents  a  court  of  law  from  looking  at 
the  real  justice  and  merits  of  the  case.^  This  is  true.  But  it 
is  equally  true  that  the  language  in  every  case  is  to  be  con- 
strued according  to  its  fair  and  reasonable  meaning,  and  is 
not  to  be  strained  to  reach  cases  unforeseen  or  unprovided 
for,  for  that  would  be  to  make,  and  not  merely  to  construe, 
contracts.     And  indeed  in  all  cases  of  this  sort  the  guarantor 

1  Weston  V,  Barton,  4  Taant.  the  time  of  entering  into  the  obli- 
673,  682;  Simson  v.  Cooke,  1  Bing.  gation,  and  by  whom  the  advances 
452.  See  also  Russell  v,  Perkins,  1  are  to  be  made  to  the  party  for  whom 
Mason,  368;  Stranger.  Lee, 3  East,  he  is  surety.  For  a  man  may  very 
484,  490. — Lord  EUenborough,  in  well  agree  to  make  good  such  ad- 
delivering  the  opinion  of  the  Court  yances,  knowing  that  one  of  the 
in  this  last  case,  said:  ^*  The  Court  partners,  on  whose  prudence  he 
will,  no  doubt,  construe  the  words  relies,  will  not  agree  to  advance 
of  the  obligation  according  to  the  money  improvidently.  The  charao- 
intent  of  the  parties  to  be  collected  ters,  therefore,  of  the  several  part- 
from  them;  but  the  question  is,  what  ners  may  form  a  raaterrial  ingi*edient 
that  intent  was.  The  defendant's  in  the  judgment  of  the  obligor  upon 
obligation  is  to  pay  all  sums  due  to  entering  into  such  an  engagement.'* 
them  on  account  of  their  advances  See  Dry  v.  Davy,  2  Per.  &  Da  v.  249; 
to  Blyth.  Now  who  are  *  them,'  but  s.  c.  10  Ad.  &  £.  30;  (Barns  v.  Bar- 
the  persons  before  named,  amongst  row,  61  N.  Y.  39.  See  Greer  t;. 
whom  is  James  Walwyn,  who  then  Bush,  57  Miss.  575 1. 
constituted  the  banking  house,  and  ^  ColL  on  P.  B.  3,  c.  4,  §  l, 
with  whom  the  defendant  contract-  pp.  445,  446,  2d  ed. ;  and  the  ob- 
ed?  The  words  will  admit  of  no  servations  of  Mr.  J.  Park,  in  Har- 
other  meaning.  And,  indeed,  with  grave  p.  Smee,  3  Moo.  &  P.  573; 
respect  to  any  intent  which  parties  s.  c.  6  Bing.  244;  and  of  Lord 
entering  into  contracts  of  this  na-  Tenterden,  in  Davey  v.  Prender- 
ture  may  be  supposed  to  have,  it  grass,  5  B.  &  Aid.  187  ;  Pease  o. 
may  make  a  very  material  difference  Hirst,  10  B.  &  C.  122;  Dry  o.  Davy, 
in  the  view  of  the  obligor,  as  to  the  J.0  Ad.  &  £.  30;  s.  c.  2  Per.  &  Dar. 
persons  constituting  the  house,  at  249. 
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or  surety  has  a  right  to  insist  that  he  shall  not  be  presumed 
to  enter  into  engagements  for  events  which  were  never  so 
submitted  to  his  consideration  or  contemplation,  and  which, 
if  considered  or  contemplated,  might  have  induced  him  alto- 
gether to  abstain  from  any  engagement  whatsoever. 

§  249.  Continuing  Contracts  terminated  hy  Change  in  the 
Partnership.  The  same  reasoning  is  equally  applicable  to 
another  class  of  cases,  where  there  is  a  continuing  contract 
with  a  partnership,  such  as  a  contract  to  buy  goods,  or  to  hire 
them  of  the  partnership  from  year  to  year,  for  a  term  of 
years ;  for  such  a  contract  could  hardly  be  entered  into  with* 
out  some  reference  to  the  character,  skill,  and  honesty  of  the 
existing  partners ;  and  it  is  scarcely  presumable  that  any  man 
would  be  willing  to  have  his  contract  or  his  patronage  assigned 
over  from  time  to  time  to  mere  strangers,  of  whom  he  knew 
nothing,  and  of  whose  competence  and  ability  and  fidelity  he 
might  have  no  adequate  means  of  inquiry.^ 

§  250.  Same  Subject,  But  the  most  striking,  as  well  as  the 
most  usual,  illustration  of  this  doctrine,  which  occurs  in  actual 
practice,  is  where  bonds  are  given  by  sureties  to  partners,  for 
the  fidelity  and  good  conduct  of  clerks  and  other  officers  and 
agents  in  the  service  and  employment  of  the  partnership.  In 
all  cases  of  this  sort  the  uniform  rule  of  construction  of  the 
bond  is,  unless  some  clear  language  to  the  contrary  is  in- 
serted, that  the  bond  does  not  apply  as  a  security  after  any 

^  Robson  V.  Drummond,  2  B.  &  a  contract  between  A.  and  a  firm  of 
Ad.  303.  —  Qitcere^  whether  it  would  stone  merchants,  that  the  firm  would 
make  any  difference  that  the  retir-  employ  A.  as  their  London  agent 
ing  partner  was  a  dormant  partner;  for  four  years,  was  held  to  have 
and  that  the  ostensible  partner  still  been  terminated  by  the  death  of 
remained  in  the  finn.  See  Dry  v,  one  member  of  the  firm  within  the 
Davy,  2  Per.  &  Dav.  249;  s.  c.  10  four  years.  To  the  same  effect  is 
Ad.  &  £.  30;  Robson  v,  Drummond,  Stewart  v,  Rogers,  19  Md.  98.  See 
2  B.  &  Ad.  303.  [In  Stevens  v.  Pariente  v.  Lubbock,  8  De  G.  M.  & 
Benning,  1  Kay  &  J.  168;  s.  c.  6  G.  5.]  {A  lease  for  a  term  of  years 
De  G.  M.  &  G.  223,  it  was  held  that  made  by  one  of  two  partners  to  the 
an  author  was  discharged  from  his  firm  for  the  purposes  of  the  partner- 
contract  with  a  firm  of  publishers,  ship  business,  is  subject  to  the  con- 
by  a  change  in  the  firm  and  assign-  tinuance  of  the  business,  and,  upon 
ment  of  the  contract  to  persons  of  dissolution  by  the  death  of  either 
whom  the  author  knew  nothing.  In  partner,  the  lease  terminates.  John- 
Tasker  v.  Shepherd,  6  H.  &  N.  575,  son  v,  Hartshorne,  62  N.  Y .  173.  { 
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change  of  the  members  of  the  partnership  by  death,  or  other- 
wise.^ But  language  may  be  used  in  a  bond  which  shall 
clearly  import  a  continuing  liability,  notwithstanding  any 
change  of  the  firm  ;  and  if  it  does,  there  can  be  no  question 
that  it  will,  both  at  law  and  in  equity,  have  the  most  com- 
plete operation.* 

§  251.  Guaranty  for  a  Firm  diBcharged  by  Change  in  the  Firm. 
The  like  doctrine  equally  applies  to  cases  where  a  guaranty  is 
given  by  a  firm  on  behalf  of  one  person,  or  by  one  person  on 
behalf  of  a  firm,  and  afterwards  another  person  is  introduced 
into  the  business  of  that  person,  or  a  material  change  takes 
place  in  the  firm  ;  for  the  guarantor  or  guarantors  will  not  be 
liable  thereon  for  any  subsequent  advances  made  to  such  a 
person  or  firm,  with  a  knowledge  of  the  change.^ 

§  252.  Extension  or  Release  of  a  Firm  Debt  by  One  Part^ 
ner  binds  the  Firm,  Hitherto  we  have  been  speaking  of  the 
original  rights  of  partners  against  third  persons,  arising  under 
general  contracts  or  special  engagements  with  them,  and  the 
proper  limitations  and  qualifications  thereof.     But  many  cir- 

1  Coll.  on  P.  B.  3,  c.  4,  §  1,  pp.  3d  ed. ;  Simson  v.  Cooke,  1  Bing. 

436-442,  2d  ed. ;  Gow  on  P.  c.  3,  452. 

§  1 ,  pp.  123-125,  3d  ed. ;  Wright  v,         »  Gow  on  P.  c.  3,  §  1 ,  pp.  123-125, 

Russell,  3  Wils.  530;  s.  c.  2  W.  Bl.  3d  ed. ;  Coll.  on  P.  B.  3,  c.  4,  §  1,  pp. 

034;  Dancee.  Girdler,4B.&P.  34;  438,  442,  443,  2d  ed. ;    Wright  v. 

Strange  o.  Lee,  3  East,  484;   Ar-  Russell,  3  Wils.  530;  s.  c.  2  W.  Bl. 

lington  V,  Merricke,  2  Saund.  411;  934;  Bellairs  o.  Ebsworth,  3  Camp. 

University  of   Cambridge  v.  Bald-  53;  Ex  parte  Watson,  19  Ves.  459; 

win,  5  M.  &  W.  580;  Simson   v.  Simson  c.  Cooke,  1  Bing.  452,  461; 

Cooke,  1  Bing.  452,  461.  ante,  §§  245-247  ;   \Citj  National 

«  Metcalf  P.  Bruin,  12  East,  400;  Bank    r.    Phelps,   16    Hun,    158|. 

Simson  o,  Ingham,  2  B.  &  C.  65;  [Separate  property  pledged  by  one 

Moller  c,  Lambert,  2  Camp.  548.  —  partner  for  future  advances  to  be 

Barclay  v,  Lucas,  1  T.  R.  291,  was  made  to  the  firm  is  not  liable  for 

a  case  which  was  supposed  to  con-  advances  made  to  the  firm  after  the 

tain  language  importing  a  provision  partner's  death.     Bank  of  Scotland 

of  this  character;  but  great  doubts  v.  Christie,  8  CI.  &  Fin.  214.     A 

may  well  be  entertained,  whether  the  surety  for  the  conduct  of    A.,  as 

case  can  be  maintained  upon  any  agent,  is  not  liable  for  the  joint  acts 

such  interpretation.     See  Coll.  on  of  A.  and  B.,  partners,  as  agents, 

P.  B.  3,  c.  4,  §  1,  pp.  436,  437,  A.  and  B.  having  always  been  em- 

441,  2d  ed.;   Barker  v.  Parker,  1  ployed  as  partners  in  the  capacity  of 

T.  R.  287;  Strange  v.  Lee,  3  East,  agents,  and  never  A.  alone.    London 

484;  Gow  on  P.  c.  3,  §  1,  p.  124,  Assurance  Co.  v.  Bold,  6  Q.  B.  514.] 
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cumstances  may  subsequently  occur  which  will  suspend,  or 
defeat,  or  extinguish,  or  vary  these  rights,  of  some  of  which 
it  seems  proper  to  take  notice  in  this  connection.  In  the  first 
place,  if  one  of  the  partners  should  take  an  acceptance,  or 
other  security  for  any  debt,  payable  at  a  future  day,  this  will 
be  construed  to  be  an  agreement  to  give  time  to  the  debtor, 
so  as  to  suspend  the  right  of  action  of  the  firm  for  the  t)rigi- 
nal  debt  until  such  security  shall  be  dishonored  or  shall 
become  due.^  We  have  already  had  occasion  to  take  notice 
of  the  case  of  a  security  given  to  one  firm,  of  which  satisfac- 
tion has  been  obtained  by  another  firm,  each  firm  having  one 
and  the  same  common  partner,  which  will  operate  as  an 
extinguishment  of  any  further  right  of  recovery  upon  such 
security .2  A  fortiori^  a  release  of  a  debt  by  one  partner,  at 
least  if  it  be  not  a  fraud,  will  amount  to  an  extinction  of  the 
debt  against  the  partnership.' 

§  253.  When  Dealing  with  New  Firm  discharges  a  Debt  to 
the  Old  Firm.  In  the  next  place,  subsequent  dealings  with 
a  new  firm  will  in  many  cases  diminish,  or  discharge,  or  sat- 
isfy a  debt  due  to  the  old  firm  by  mere  intendment  and  opera- 
tion of  law.  Thus,  for  example,  if  one  of  several  partners 
should  die,  or  retire  from  the  firm,  and  a  balance  should  then 
be  due  to  the  firm,  such  balance  will  be  gradually  diminished, 
and  may  be  extinguished,  by  sums  subsequently  paid  to  the 
remaining  paitners,  unless  such  sums  shall  be  otherwise  spe- 
cifically appropriated  at  the  time  of  the  payment.^     It  has 

1  Coll.  on  P.   B.  3,  c.  4,  §  2,  Boutelle,  1 3  Met.  159;  Morgan  w.Tai^ 

p.  453,  2d  ed. ;  Tomlin  v,  Lawrence,  bell,  28  Vt.  498] ;  Coll.  on  P.  B.  3, c.  4. 

3  Moo.  &  P.  555.  §  1»  PP-  450-452, 2ded. ;  Id.  c.  3,  §  4, 

>  Ante,  §  236;  Jacaud  v.  French,  pp.  422-424;  Ex  parte  Kendall,  17 

12  East,  317.  Yes.   514;   Clayton's  Case,  in  De- 

»  Coll.  on  P.  B.  3,  c.  4,  §  2,  vaynes  ».  Noble,  1  Mer.  529,  572; 

p.  453,  2d  ed. ;  Id.  B.  3,  c.  2,  §  1,  Bodenham  v.  Purchas,  2  B.  &  Aid. 

pp.  311,  312;  Id.  c.  5,  §  5,  p.  485;  39.  —  In  this  last  case  Mr.  Justice 

Wats,  on  P.  p.  225, 2d  ed. ;  Perry  o.  Bayley  said:  **  I  cannot  distinguish 

Jackson,  4  T.  R.  516,  519;  Hawk-  this  in    principle    from    Clayton's 

shaw    V,    ParkiiA,   2    Swans.   539;  Case.     The  decisions  in  the  courts 

Barker  v,  Richardson,  1  You.  &  J.  of  law  do  not  break  in  upon  the  dis- 

362,  365,  366;  Gow  on  P.  c.  2,  §  2,  tinction  there  taken.    The  principle 

pp.  60,  61 ;  an/tf,  §  115.  established  by  those  decisions  is  this, 

^  [See  ante^  §   157;    Allcott   v.  that  where  there  are  distinct   ao- 

Strong,  9  Cush.  323 ;   Faraum  v,  counts  and  a  general  payment,  and 
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been  supposed  that  the  same  doctrine  will  apply  in  the  case 
of  an  account  current  between  a  new  firm,  composed  of  the 
remaining  partners  of  the  old  firm,  and  a  new  partner ;  ^  but 
perhaps  this  may,  in  the  present  state  of  the  authorities,  be 
thought  to  admit  of  doubt,  unless  the  balance  is,  with  the 
consent  of  all  the  parties  in  interest,  carried  to  the  debit  of 
the  ifBw  firm ;  for  then  the  ordinary  rule  as  to  the  appropria* 
tion  of  payments  will  apply .^    But  the  mere  fact  that  a  cred- 

no  appropriation  made  at  the  time  ate  time.  The  plaintiffs  were  not 
of  such  payment  by  the  debtor,  the  bound  to  have  so  treated  it  at  Hav- 
creditor  may  apply  such  payment  to  ard*s  death ;  but,  having  done  so, 
which  account  he  pleases.  But  where  there  is  not  any  authority  for  saying 
the  accounts  are  treated  as  one  en-  that  they  are  now  at  liberty  to  apply 
tire  account  by  all  parties,  that  rule  the  several  payments  in  reduction  of 
does  not  apply.  In  this  case  the  the  debt  incurred  by  the  subsequent 
bond  was  given  in  1801  for  advances  advances  to  the  exclusion  of  the 
made  or  to  be  made  in  Havard's  bond  debt.  It  certainly  seems  most 
lifetime;  at  his  death,  the  balance  consistent  witli  reason,  that,  where 
due  was  £4,404.  The  surviving  payments  are  made  upon  one  entire 
partners  might  then  have  called  for  account,  such  payments  should  be 
payment  of  that  sum,  or  they  might  considered  as  payments  in  discharge 
have  treated  it  as  an  insulated  trans-  of  the  earlier  items.  Clayton's 
action  and  kept  that  as  a  distinct  Case,  where  all  the  authorities  were 
and  separate  account.  But  instead  fully  considered  by  the  Master  of  the 
of  that  they  blend  it  with  the  subse-  Rolls  is  directly  against  the  plaintiff's 
quent  transactions ;  for  in  the  first  right  to  make  any  such  appropria- 
account  delivered  after  Havard's  tion  as  he  desires.  That  case  does 
death  are  included  several  items,  not  break  in  upon  any  of  the  cases 
down  to  the  30th  of  June,  and  the  at  law,  and  ought  to  govern  our  de- 
payments  after  his  death  reduce  the  cision  in  the  present  instance;  and 
balance  at  that  time  to  £1,420.  I  am  therefore  of  opinion  that  there 
They  might  even  then  have  treated  ought  to  be  judgment  for  the  de- 
this  balance  as  a  distinct  account,  fendant." 

and  as  money  due  on  the  bond,  if         ^  Pemberton  v.  Oakes,  4  Russ. 

they  had  so  chosen.    Do  they  do  so?  154,  168. 

Look  at  the  next  account;  the  par-  '  Gow  on  P.  c.  5,  §  2,  pp.  244- 
ties  balance  their  accounts  every  246,  3d  od. ;  Clayton's  Case,  in  De- 
three  months;  and  in  the  next  quar-  vaynes  i^.  Noble,  1  Mer.  572.  See 
terly  account  they  bring  forward  the  Copland  o.  Toulmin,  1  West,  H.  L. 
balance  of  £1,420,  and  make  it  an  164;  s.  c.  7  CI.  &  Fin.  349.  In 
item  in  one  entire  account  subsisting  Pemberton  o.  Oakes,  4  Russ.  154, 
between  these  parties.  The  account  168,  Lord  Lyndhhrst  said:  **The 
goes  on  from  1810  till  1813;  and  third  question  is.  Whether  the  bal- 
the  then  balance  is  treated  as  one  ance  due  from  Stokes  to  the  bank  at 
entire  balance  of  one  entire  account,  the  time  of  Harding's  death  has 
as  the  result  of  all  the  transactions  been  discharged  by  his  subsequent 
between  the  parties  in  the  intermedi-  payments ;  and  that  point  is  decided 
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itor  of  the  firm,  knowing  of  the  death  of  one  of  the  firm, 
continues  to  deal  as  before  with  the  survivors  for  any  length 
of  time,  without  requiring  payment  of  the  balance  due  to  him 
from  the  firm  at  the  time  of  the  death,  will  not  deprive  such 

by  Clayton*s  Case,  and  Bodenham  makes  the  appropriation  with  refer- 
V,  Purchas.  It  is  Jrue  that  the  ence  to  the  order  of  the  items  of  the 
facts  here  are  not,  in  every  respect,  account.  If  so,  the  debt  which 
precisely  tihe  same  with  the  circum-  Stokes  owed  to  the  bank  at  the  time 
stances  of  these  two  cases.  But  the  of  Harding's  death  has  been  dis- 
decisions  in  them  proceeded  ou  a  charged  by  the  subsequent  pay- 
broad  general  principle,  equally  ap-  ments.  In  Bodenham  v.  Purchas, 
plicable  to  the  state  of  circumstances  a  court  of  law  confirmed  the  rule 
existing  here.  Where  divera  debts  which  Sir  William  Grant  had  laid 
are  due  from  a  person,  and  he  pays  down  in  a  court  of  equity.  The 
mouey  to  his  creditor,  the  debtor  point  was  again  brought  into  discus- 
may,  if  he  pleases,  appropriate  the  siou  in  Simson  o.  Ingham,  2  B.  &C. 
payment  to  the  discharge  of  any  one  05 ;  and  the  principle  was  again  Con- 
or other  of  those  debts;  if  he  does  firmed,  though  the  particular  cir- 
not  appropriate  it,  the  creditor  may  cumstances  of  the  transaction  pro- 
make  an  appropriation;  but  if  there  duced  a  different  decision.  In  that 
is  no  appropriation  by  either  party,  case,  two  accounts  were  formed  by  a 
and  there  is  a  current  account  be-  I^ndon  bank  at  the  death  of  one 
tween  them,  as  between  banker  and  of  the  partners  in  a  country  bank 
customer,  the  law  makes  an  appro-  which  dealt  with  them,  —  the  one 
priation,  according  to  the  order  of  was  styled  the  old  account,  the 
the  items  of  the  account,  the  first  other  the  new ;  and  in  the  latter,  the 
item  on  the  debit  side  of  the  account  London  bank  entered  all  the  pay- 
being  the  item  discharged  or  re-  ments  made  to  them  by  the  country 
duced  by  the  first  item  on  the  credit  bank  after  the  death  of  that  part- 
side.  Here  it  is  not  pretended  that  ner;  so  that  a  distinct  appropriation 
any  distinct  appropriation  of  the  was  made.  The  same  question  arose 
payments  was  made  by  the  parties,  in  Brooke  v.  Enderby,  before  the 
It  was  the  practice  of  the  bank  to  Common  Pleas;  and  there,  too,  the 
settle  their  accounts  with  Stokes  principle  of  Clayton's  Case  w^as 
quarterly,  transferring,  at  the  end  adopted.  Feeling  myself  bound  by 
of  each  quarter,  the  balance  then  the  force  and  authority  of  these  de- 
due  from  him  to  the  account  of  the  cisions,  and  acquiescing  completely 
next  quarter.  Harding  died  in  the  in  the  reasoning  of  Sir  William 
middle  of  a  quarter;  but,  on  that  Grant,  I  must  decide  that  there  was 
occasion,  no  change  took  place  in  no  debt  due  to  Cakes  and  Willing- 
the  mode  of  settling  the  accounts,  ton  under  the  indenture  of  the  4th 
At  the  end  of  the  then  current  quar-  of  January,  18()2,  at  the  time  when 
ter,  the  balance  was  struck  exactly  the  memorandum  was  indorsed  on 
as  if  Harding  had  been  alive,  and  the  bond.''  A  somewhat  different 
no  notice  was  taken  of  his  death,  view  seems  to  have  been  taken  by 
There  being  no  distinct  appropria-  Lord  Abinger,  in  Jones  o.  Maund, 
tion  of  the  payments,  either  by  the  3  You.  &  C.  347. 
one  party  or  the   other,  the   law 
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creditor  of  the  remedy  which  he  has  in  equity  against  the 

assets  of  the  deceased  partner  for  the  debt ;  but  there  must 
be  other  concurring  circumstances  establishing  an  abandon- 
ment of  his  claim  against  the  deceased,  and  adopting  the 
responsibility  of  the  survivors  for  the  debt  instead  thereof.^ 

^  lAnte,   §§  157,    158];    Winter  partner  was  ^ held    not    to  be  dis- 
17.  Innes,  4  Myl.  &  C.  101,  108,  109.  charged,  as  in  David  v.  Ellioe,  and 
In  this  case  Iword  Cottenham  said:  Lodge  v.  Dicas,  in  whicfi  the  cred- 
**  The  question,  therefore,  is,  whether  itor,  with  a  knowledge  that  the  con- 
a  creditor  of  a  firm,  who,  knowing  of  tinning  partner  had  agreed  to  pay 
the  death  of  one  of  the  firm,  con  tin-  all  the  debts,  took  his  personal  seen- 
ues  to  deal,  as  before,  with  the  sur-  rity  for  the  debt;  but  it  was  held 
vivor  for  any  length  of  time,  with-  that  he  had  not  thereby  released  the 
out  requiring  payment  of  the  balance  retiring  partner,  upon  the  ground  of 
due  to  him  from  the  firm  at  the  time  want  of   consideration   for  his    so 
of  the  death,  thereby  loses  the  reme-  doing.     These  decisions  have  been 
dy  which  he  had  in  equity  against  considered  as  carrying  the  doctrine 
the  estate  of  the  deceased  partner,  very  far,  and  undoubtedly  they  do; 
particularly  in  a  case  in  which  there  and  the  true  ground  appears  to  me 
is  not  only  no  evidence  of  any  in  ten-  to  have  been  acted  upon  in  Bedford 
tion  to  abandon  such  claim,  and  to  v.  Deakin,  and  Thompson  v.  Perci- 
adopt  the  individual  responsibility  val.    In  the  former  it  is  laid  down 
of  the  surviving  partner  in  its  stead,  that,  to  discharge  the  retiring  partr 
but  the  total  absence  of  any  object  ner,  it  must  appear  that  the  creditor 
or  consideration  for  so  doing,  and  accepted  the  separate  security  of  the 
conclusive  evidence  that  the  princi-  continuing  partner  in  discharge  of 
pal  object  of  the  forbearance  was  the  joint  debt;   and  in  the  latter 
not  to  press  upon  or  prejudice  the  case,   although  the   creditor   knew 
estate  of  the  deceased,  of  whose  will  that    the    continuing   partner   had 
the  creditor  was  himself  a  trustee  agreed  to  pay  all  debts,  and  with 
and  executor,  though  he  did  not  that  knowledge    had  taken  a  biU 
prove.     It  would,  I  think,  be  ex-  from  him,  for  the  payment  of  which, 
traordinary,  if  there  were  authori-  when  due,  he  afterwards  allowed 
ties  to  be  found  in  support  of  the  two  months,  yet  the  court,  upon  a 
affirmative  of  this  proposition.      I  motion  for  a  new  trial,  ordered  it, 
will  shortly  refer  to  some  of  the  that  it  might  be  put  to  the  jury 
principal  cases  at  law  and  in  equity  whether  the  plaintiff  had  agreed  to 
which  bear  upon  this  subject.     The  take,  and  did  take,  the  bill  in  satis- 
cases  at  law  have  necessarily  arisen  faction  of  the  joint  debt.     If,  there- 
where  the  dissolution  of  the  partner-  fore,  the  cases  in  equity  of  claims 
ship  has  taken  place  by  arrangement  against  the  estates  of  deceased  part- 
between  the  partners,  and  not  by  ners  are  to  be  regulated  by  the  same 
death.     It  will  be  found   that  in  principle,  there  can  be  no  doubt  of 
some,  even  where  it  was  clear  that  the  right  conclusion  in  the  present 
the  creditor  intended  to  take  the  case,  for  there  was  no  new  security 
separate  security  of  the  continuing  given,  and  instead  of  an  intention 
partner  in  lieu  of  the  joint  liability  appearing,  or  any  agreement  being 
of  the  dissolved  firm,  the  retired  proved,  to  release  the  estate  of  Mr. 
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§  254.  Debt  not  Assignable  to  New  Firm  without  Dehtor^s 
Assent,  Indeed,  it  may  be  laid  down  as  a  general  rule  that 
when  a  debt  is  once  contracted  by  a  third  person  with  a  part- 
nership, it  not  being  by  a  negotiable  security,  no  mere  pri- 
vate agi*eement  between  the  partners  will  vary  their  rights 
against  such  third  person,  unless  it  is  assented  to  by  the  lat- 
ter.^ Thus,  for  example,  if  upon  any  change  of  the  firm,  the 
existing  partnership  debts  should  be  assigned  over  to  the  new 
firm,  that  alone  would  not  give  any  title  to  the  new  firm  at 
law  to  sue  the  debtora  therefor.  But  if  in  such  a  case,  after 
such  an  assignment  and  with  full  knowledge  thereof,  the 
debtors  should  assent  thereto  and  promise  payment  to  the 
new  firm,  that  would  amount,  by  operation  of  law,  to  an  ex- 
Winter,  all  the  evidence  proves  di-  Kendall),  *  As  the  right  stands  only 
rectly  the  reverse.  It  cannot  be  upon  equitable  grounds,  if  the  deal- 
disputed  now  that  the  estate  of  a  ing  of  the  creditor  with  the  surviv- 
deceased  partner  is  liable  in  equity  ing  partners  has  been  such  as  to 
to  the  creditors  of  the  firm,  although  make  it  inequitable  that  he  should 
the  legal  remedy  exists  only  against  go  against  the  assets  of  the  deceased 
the  survivors.  AVhen,  and  by  what  partner,  he  will  not,  upon  general 
means,  is  that  liability  to  terminate?  rules  and  principles,  be  entitled  to 
Sir  William  Grant,  in  Vulliamy  ».  the  benefit  of  the  demand.'  In  the 
Noble  (and  he  had  much  considei^d  present  case  there  is  a  total  absence 
the  question  in  Sleech's  Case  in  De-  of  any  such  equitable  defence  to  the 
vaynes  v.  Noble),  has  answered  the  claim  upon  the  estate  of  Mr.  Win- 
question.  He  says,  ^  The  deceased  ter,  as  there  is  of  any  intention  or 
partner's  estate  must  remain  liable  contract  to  abandon  it.  The  more 
in  equity  until  the  debts  which  af-  modern  cases  of  Cowell  v.  Sikes, 
fected  him  at  the  time  of  his  death  AVilkinson  v.  Henderson,  and  Braith- 
have  been  fully  discharged.  There  waite  v.  Britain,  in  addition  to  the 
are  various  way^i  iu  which  the  dis-  former  authorities,  leave  no  doubt 
charge  may  take  place,  but  dis-  that  in  this  case  nothing  has  taken 
charged  they  must  be  before  his  place  which  can  bar  Mr.  Baillie's 
liability  ceases.'  The  discharge  claim  (admitted  to  have  at  one  time 
may  be  by  direct  payment,  or  by  existed),  to  compel  payment  of  so 
dealings  with  the  continuing  part-  much  of  the  debt  due  to  him  from 
ner  operating  as  payment  of  the  the  firm  as  remains  unpaid.'' 
joint  debt,  or,  in  the  terms  of  ^  Coll.  on  P.  B.  3,  c.  5,  §  1,  pp. 
Thompson  v,  Percival,  the  dealings  466,  467,  3d  ed. ;  Radenhurst  v, 
may  arise  from  the  creditor's  having  Bates,  3  Bing.  463;  Wilsford  v, 
agreed  to  take,  and  taking,  thesecu-  Wood,  1  Esp.  182;  [Armsby  v.  Far- 
rity  of  the  survivor  in  satisfaction  of  nam,  16  Pick.  318;  Cushing  ©. 
the  joint  debt;  or  there  may  be  an  Marston,  12  Cush.  431;  Richards  v, 
equitable  bar  to  the  remedy,  for  (as  Fisher,  2  Allen,  527  ;  Stewart  v. 
Lord  Eldon  expresses  it  in  Ex  parte    Rogers,  19  Md.  08]. 
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tinguishmeiit  of  the  liability  to  the  old  firm,  and  to  a  transfer 
of  the  debts  to  the  new  firm,  so  that  the  old  firm  would  no 
longer  be  entitled  to  sue  therefor:  but  the  right  would  be 
exclusively  vested  in  the  new  firm.^ 

§  255.  Suitj  haw  brought  when  Infant  Partner  hcts  dis- 
claimed.  In  like  manner,  where  a  contract  originally  made 
with  a  firm  is,  by  the  consent  of  all  the  parties  thereto,  sev- 
ered,  and  become  a  several  contract  with  one  of  the  parties, 
or,  by  assignment  and  consent  of  all  the  parties  thereto,  has 
been  transferred,  by  way  of  substitution,  to  a  third  person, 
there  would  seem  to  be  no  doubt  that  the  liability  to  the  part- 
nership is  extinguished  by  mere  opemtion  of  law.*  Why,  in 
the  case  of  an  infant  partner,  who,  before  any  action  brought 
against  a  debtor  to  the  firm,  has  disaffirmed  his  original  con- 
nection with  the  film,  the  contract  should  not,  upon  principle, 
be  thereafter  treated  as  a  several  contract  with  the  remaining 
partners,  it  is  not  easy  to  say ;  for  thereby  the  contract  would 
seem,  as  to  the  infant,  to  be  void  ah  initio.  But,  upon  the 
footing  of  authority,  the  point  does  not  seem  entirely  free 
from  difficulty.^ 

^  See  2  Story,  Eq.  Jur.  §§  1041-  lution ;  for,  notwithstanding  sach 
1046;  Williams  i^.  Everett,  14  East,  stipulation,  either  partner  might  re- 
582;  Yates  v.  Bell,  3  B.  &  Aid.  643;  lease  or  collect  the  debts  due  to  the 
Grant  p.  Austen,  3  Pince,  56 ;  Tier-  firm.  But  it  would  hare  been  other- 
nan  V,  Jackson,  5  Pet.  580,  597-601 ;  wise  if  all  the  debts  of  the  firm  had 
Evans  v,  Silverlock,  1  Peake,  21;  been  assigned  to  A. ,  and,  in  consid- 
APLanahan  o.  Ellery,  3  Mason,  269;  eration  thereof,  C.  had  promised  to 
Harris  i^.  Lindsay,  4  Wash.  C.  C.  pay  the  debt  to  A.,  and  then  B.  had 
271 ;  [Wood  v,  Rutland  Ins.  Co.,  31  sued  for  tiie  same  in  the  partnership 
Vt.  552].    See  Gow  on  P.  c.  3,  §  1,  name. 

pp.  129,  130,  3d  ed.    The  case  of        >  See  Thompson  o.  Percival,  5 

King  V.  Smith,  4  C.  &  P.  108,  turned  B.  &  Ad.  925.     See  M'Lanahan  9. 

upon  other  distinct  considerations.  Ellery,  3  Mason,  269;    Hosack  r. 

There  it  was  agreed,  upon  a  disso-  Rogers,  8  Paige,  229. 
Intion  of  the  partnership,  that  A.         *  The  authorities  on  this  subject 

(one  of  the  partners)  should  receive  are  not  easily  reconcilable  with  each 

all  the  debts  due  to  the  firm;  and  other.     See  Teed  t>.  Elworthy,  14 

afterwards  B.,  the  other  partner.  East,  210;  (roode  v.  Harrison,  5  B. 

drew  a  bill  on  C,  a  debtor  of  the  &  Aid.    147;    Thornton   p.    Illing- 

firm,  for  the  debt  due  to  the  firm,  worth,  2  B.  &  C.  824;  Whitney  v, 

who  accepted  it;  and  it  was  held  to  Dutch,  14  Mass.  457;    Tucker  v. 

be  no  defence  to  a  suit  by  B.  against  Moreland,  10  Pet.  58;  Kell  o.  Nain- 

C.  on  the  acceptance,  that  there  was  by,  10  B.  &  C.  20. 
the  above  stipulation  on  the  diaao- 
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§  256.  Actions  by  Partnerships  for  Torts.  Hitherto  we  have 
been  considering  the  rights  of  action  and  remedies  at  law, 
which  partners  may  have  against  third  persons,  founded  upon 
contracts  made  with  the  firm  ;  and  the  manner  in  which  the 
same  may  be  qualified,  suspended,  severed,  or  extinguished 
by  the  subsequent  acts  of  one  or  all  of  the  partners.  Let  us 
now  proceed  to  the  consideration  of  the  rights  of  action  and 
remedies  which  partners  may  have  against  third  persons, 
founded  upon  the  torts  of  the  latter.  And  here  it  may  be 
laid  down  as  a  general  doctrine,  that  whenever  a  joint  injury 
or  damage  is  done  to  the  property  or  rights  or  interests  of  the 
partnership  by  third  persons,  whether  it  be  misfeasance  or  mal- 
feasance, or  negligence  or  omission  of  duty,  or  by  positive  con- 
version of  their  property,  an  action  will  lie  at  law  by  all  the 
partnei*s  (and  indeed  in  such  an  action  they  ought  all  regu- 
larly to  join),  to  obtain  due  recompense  and  redress  in  dam- 
ages.* Where,  indeed,  the  injury  is  done  to  some  and  not  to 
all  of  the  partners,  they  alone  who  are  injured  may  bring  an 
action  therefor  without  joining  the  others ;  for  torts  are,  or  at 
least  may  be,  in  their  nature  joint,  as  well  as  several,  and, 
therefore,  in  contemplation  of  the  law,  the  rights  of  the  par- 
ties vary  accordingly.^  Hence,  if  a  third  person  should  fraud- 
ulently collude  with  one  partner  to  injure  the  others,  even 
though  the  act  might  in  other  respects  be  an  injury  to  the 
partnership  ;  yet  an  action  will  lie  by  the  other  partners  alone 
against  such  third  person  so  colluding,  for  the  special  damage 
occasioned  thereby  to  themselves.^  So,  where  words  which 
impute  insolvency  in  trade  are  spoken  of  one  of  the  partners 
in  a  firm  (which  cannot  fail  in  many  cases  to  have  some  tend- 
ency to  impair  the  credit  of  the  firm  itself),  the  injured  part- 
ner may  maintain  a  several  action  for  the  slander ;  and  it  is 
not  necessarily  to  be  considered  as  an  injuiy  for  which  a 
joint  action  only  can  be  maintained  by  the  firm.^ 

^  Coll.  on  P.  B.  3,  c.  5,  §  2,  pp.  *  Longman  v.  Pole,   1  Moo.  & 

473,  474,  2d  ed.     See  also  Addison  Malk.  223.     [See  Fox  v.  Rose,  10 

V.  Overend,  6  T.  R.  766;  Bloxam  v.  U.  C.  Q.  B.  Rep.  16];  {Calkins  v. 

Hubbard,  5  East,  407;  Sedgworih  Smith,  43  N.  Y.  614;  Fuller  v.  Per- 

V,  Overend,  7  T.  R.  279;  Gow  on  P.  cival,  126  Mass.  381,  383;  Duffy  v. 

c.  3,  §  1,  p.  133, 3d  ed. ;  Id.  p.  136.  Gray,  52  Mo.  528|. 

*  Ibid.  «  Harris  v.  Bevington,  8  C.  &  P. 
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§  257.  Same  Subject,  On  the  other  hand,  there  is  not  the 
slightest  doubt,  that  a  joint  action  may  be  maintained  by  the 
firm  for  any  defamation  of  the  firm,  or  for  any  libel  upon  the 
firm  ;  for  this  is,  justly  and  properly  speaking,  a  joint  tort  and 
injury,  applicable  to  their  collective  rights  and  interests.^ 
But  in  such  a  case  the  damages  must  be  strictly  limited  to 
the  injury  sustained  by  the  firm  in  their  joint  trade  or  busi- 

708.     [See  Robinson  v.  Marchant,    slander.    Where,  however ,  two  per- 

7  Q.  B.  918.]  sons  have  a  joint  interest  affected  by 

^  Coll.  on  P.  B.  8,  c.  5,  §2,  p.  the  slander,  they  may  sue  jointly; 

473,  2d  ed. ;  Cook  v,  Batchellor,  3  and  the  case  of  Cook  v.  Batchellor 

B.  &  P.  150;  Hay  thorn  v,  Lawson,  is  not  the  first  case  which  has  deter- 

8  C.  &  P.  196.  See  Williams's  note  mined  this  point.  In  the  note  in 
to  CorytoQ  v.  Lithebye,  2  Saund.  Saunders,  to  which  the  court  has 
112,  117  a;  [Le  Fanu  p.  Malcom-  been  referred,  the  learned  editor 
son,  1  H.  L.  Cas.  637;  Taylor  t^.  states  that  two  joint  tenants  or  co- 
Church,  1  £.  D.  Smith,  279;  s.  c.  parceners  might  join  in  an  action 
4  Seld.  452;  Lewis  v.  Chapman,  19  for  slander  of  the  title  to  their  es- 
Barb.  252.  In  Metropolitan  Saloon  tate;  and  the  form  of  the  declara- 
Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  tion  in  such  an  action  is  to  be  found 
87,  it  was  held  that  an  incorporated  in  Brownlow.  This  doctrine  has 
joint  stock  company  might  sue  a  also  been  recently  considered  and 
shareholder  for  a  libel,  and  Martin  confirmed  in  the  case  of  Collins  v. 
&  Watson,  3B.,  intimate  that  a  Barrett,  in  which  it  was  holden  that 
suit  against  one  partner  who  had  two  persons  might  bring  a  joint  ao- 
libelled  the  firm  might  be  main-  tion  for  a  maliciously  holding  them 
tained  by  the  other  partners].  {That  to  bail,  if  the  complaint  in  the  deo- 
each  partner  in  such  case  may  sue  laration  was  confined  to  the  ex- 
separately  to  recover  damages  for  penses  which  they  were  jointly  put 
the  injury  sustained  by  him,  see  to  in  procuring  their  liberty.  It  has 
Noonan  v,  Orton,  32  Wis.  106 {;  been  said  that,  notwithstanding  the 
Forster  i;.  Lawson,  3  Bing.  452.  In  judgment  against  the  defendants  in 
this  latter  case  I^rd  Chief  Justice  this  action,  if  either  of  the  plaintifEs 
Best  said:  *'  An  objection  has  been  has  sustained  any  separate  damage, 
made  to  the  declaration  in  this  case,  he  may  still  maintain  a  separate  ac- 
namely,  that  the  action  has  been  tion.  I  cannot  see  how  there  can 
brought  by  three  persons  jointly,  be  any  separate  damage.  The  busi- 
and  that  they  could  not  properly  ness  injured  is  the  joint  business, 
join  in  such  an  action.  The  general  and  the  libel  only  affects  the  plain- 
rule  of  law  is,  as  laid  down  in  the  tiffs  through  their  business.  If, 
case  of  Smith  t;.  Cooker,  Cro.  Car.  however,  a  copartnership  be  libelled, 
512,  namely,  that  where  several  per-  and  the  libel  contains  something 
sons  are  charged  with  being  jointly  which  particularly  affects  the  char- 
concerned  in  a  murder,  each  of  them  acter  of  one  of  that  firm,  I  think  a 
must  bring  a  separate  action  for  it;  joint  action  may  be  maintained 
and  the  reason  is,  that  they  have  no  against  the  libeller,  who  would  have 
joint  interest  to  be  affected  by  the  less  reason  to  complain  of  such  pro- 
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Dess ;  and  cannot  be  extended  to  the  injury  done  to  the  pri- 
vate feelings  of  the  individual  partners.^ 

§  258.  Same  Subject.  The  same  principle  will  apply  to  any 
other  wrong,  done  by  third  persons,  affecting  the  partnership 
trade  or  business;  such  as  obstructing  their  business  and 
employment,  seducing  persons  from  their  service,  or  wrong- 
fully soliciting  and  inducing  their  customers  to  withdraw 
their  patronage  from  them  by  fraud,  or  threats,  or  other- 
wise ;  for  in  all  such  cases  a  joint  damage  is  done  to  the 
firm  .2 

§  259.   Remedies  in  Equity.   In  the  next  place,  as  to  reme- 

ceedingfs  than  he  would  have  if  each  rectly  stated.  It  has  been  objected 
partner  brought  a  separate  action  that  the  special  damage  is  not  set 
for  tlie  injury  done  to  the  firm,  out  with  sufficient  certainty.  Even 
AnoUier  objection  raised  by  the  de-  if  that  were  so,  advantage  could  be 
fendant*s  counsel  is,  that  the  plain-  taken  of  it  only  by  a  special  demur- 
tifFs  have  not  stated  the  proportion  rer.  In  my  opinion,  however,  the 
of  interest  which  each  respectively  special  damage  is  clearly  and  dis- 
had  in  their  joint  business.  It  is  tinctly  set  out.  The  plaintiffs  state 
not  necessary  for  them  to  do  so;  that  they  had  a  number  of  promis- 
with  their  several  proportions  tlie  sory  notes  outstanding  and  in  circu- 
defendant  has  nothing  to  do.  Any  lation,  and  that  in  consequence  of 
compensation  they  may  recover  will  these  libels  they  were  called  upon 
belong  to  them  generally,  and  it  is  and  forced  and  obliged  to  pay  those 
nothing  to  the  defendant  how  it  may  notes;  how  or  when  was  not  mate- 
be  divided  among  them.  It  has  rial,  it  being  sufficient  that  they 
also  been  urged  that  the  words  con-  declare  that  they  have  thereby  lost 
tained  in  the  paragraph  are  not  ac-  aU  the  benefit  and  advantage  which 
tionable.  I  have  no  hesitation  in  would  otherwise  have  accrued  to 
deciding  that  to  say  of  any  bankers,  them  in  their  trade  and  business, 
that  they  have  suspended  payment,  from  the  notes  remaining  outstand- 
is  actionable.  For  what  can  be  the  ing  and  in  circulation.  The  decla- 
meaning  of  such  a  statement,  except  ration  goes  even  further;  it  states 
that  they  are  no  longer  solvent?  that  the  plaintiffs  have  suffered  and 
Saying  that  a  banker  has  suspended  sustained  a  great  loss  in  raising  and 
payment  is  saying  that  he  cannot  procuring  sufficient  money  to  pay 
pay  his  debts.  A  temporary  ina-  and  satisfy  their  several  notes.  It 
bility  to  pay  debts  is  insolvency,  appears  to  me  that  the  declara- 
The  charge  of  suspending  payment  tion  is  unobjectionable,  and  that 
is  a  charge  of  insolvency.  Such  a  the  plaintiffs  are  entitled  to  judg- 
statement  will  instantly  bring  all  ment." 

the  creditors  of  a  banking  house  up-  *  Haythom  ».  Lawson,  3  C.  &  P. 

on    it,  and    completely  stop    their  196.     [See  Robinson  i;.  Marchant, 

business  by  preventing  any  one  from  7  Q.  6.  918.] 

taking  their  bills.    But  here  special  •  Weller  v.  Baker,  2  Wils.  414, 

damage  is  stated,  and  I  think  cor-  423;  Coryton  v.  Lithebye,  2  Saund. 
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dies  in  equity  by  partners  against  third  persons.  It  may  be 
stated  as  the  general  doctrine  that  the  same  remedies  in  equity 
will  lie  for  the  vindication  of  the  rights,  and  the  redress  of 
the  wrongs,  of  the  partnership,  as  ordinarily  belong  to  private 
individuals.^  Thus,  for  example,  if  one  partner  should  col- 
lude with  a  third  person  to  defraud  the  partnership  by 
wrongfully  using  the  partnership  name  or  negotiating  the 
securities  or  applying  the  property  thereof  for  improper  pur- 
poses, a  court  of  equity  would,  by  an  injunction,  restrain  him 
from  so  doing.2  So  if  a  third  person  should  violate  a  copy- 
right or  patent  right  belonging  to  a  i3ai*tnerahip,  an  injunction 
would  in  like  manner  lie  to  restrain  him  from  such  illegal  con- 
duct. So,  if  a  separate  creditor  of  one  partner  should  know- 
ingly aid  in  the  misapplication  of  the  partnership  funds  to  the 
payment  of  his  own  debts,  a  court  of  equity  would  restrain 
him  from  so  aiding  in  such  misconduct ;  and,  if  he  had  so  im- 
properly received  the  funds  thereof,  it  would  compel  him  to. 
restore  the  same  to  the  partnership.^  So,  a  court  of  equity 
will  restrain  a  third  person  by  injunction,  who  is  injuring  the 
partnership  by  vending  an  article  of  trade,  similar  to  that 
manufactured  by  the  partnership,  falsely,  under  the  name  of 
the  partnership,  and  as  if  manufactured  by  the  same,  and  thus 
misleading  the  public,  and  diverting  the  patronage  and  custom 
from  the  partnership.*  The  same  rule  will  apply  to  any  other 
false  and  wrongful  use  of  the  partnership  name  and  reputa- 
tion by  deceptive  imitations  of  the  labels,  devices,  or  orna- 
ments used  by  the  partnership  upon  their  own  manufactured 
cutlery  or  vehicles  or  medicinal  preparations  or  otherwise 
in  the  course  of  their  business.^  So,  in  like  manner,  an 
injunction  will  lie  for  a  partnership  to  prevent  a  third  per- 

112,  115,  and  Williams's  note  (2).         »  Ante,  §§  132,  133;  Gow  on  P. 

p.  110.  c.  2,  §  4,  p.  108;  Coll.  ou  P.  B.  2, 

»  Coll.  on  P.  B.  3,  c.  7,  p.  506,  c.  3,  §  5,  pp.  234,  235,  2d  ed. ;  Jer- 

2d  ed.  vis  r.  White,  7  Ves.  413. 

«  Gow.  on  P.  c.  2,  §  4,  pp.  107-         *  2  Story,  Eq.  Jur.  §  951. 
109,  3d  ed. ;  Coll.  on  P.  B.  2,  c.  3,         «  2  Story,  Eq.  Jur.  §  951 ;  Mot- 

§5,  pp.  234,  235,  2d  ed.;   Hood  ley  r.  Downman,  3  Myl.  &  C.  1,  14, 

V.   Aston,   1   Russ.  412;   1   Story,  15;  Millington  r.  Fox,  3  Myl.  &  C. 

Eq.  Jur.  §§  0G7,  009 ;  2  Id.  §§  930-  338;  Knott  v.  Morgan,  2  Keen,  213, 

935.  219 ;  [ante,  §  100]. 
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6on  from  publishing  a  magazine  or  other  periodical  in  their 
names,  after  they  have  ceased  to  have  any  connection  with 
it.i 

§  260.  Levy  on  Separate  Property  for  Firm  Debts.  These 
cases  all  stand  upon  doctrines  equally  applicable  to  all  per- 
sons, whether  they  are  partners  or  private  individuals.  But 
there  is  one  case  which  is  peculiar  to  partnerships,  and  which, 
therefore,  requires  a  distinct  consideration  in  this  place  ;  and 
that  is,  the  case  of  an  execution  levied  upon  the  partnership 
property  by  a  creditor,  under  a  judgment  for  a  separate  debt 
against  one  partner.  Where  there  is  a  joint  suit  and  judg- 
ment against  all  the  partners  for  a  partnership  debt,  there  is 
no  doubt,  at  the  common  law,  that  the  execution  issuing  there- 
on may  be  levied  upon  and  satisfaction  had,  either  out  of  the 
partnership  effects  or  out  of  the  separate  effects  of  either  of 
the  partners,  exactly  as  in  the  case  of  other  joint  debtors,  not 
partners ;  ^  and  if  one  is  compelled  to  pay  or  satisfy  the 
whole  debt,  his  remedy  for  contribution  therefor  lies  exclu- 
sively in  equity.' 

§  261.  Levy  on  Firm  Property  for  Separate  Debts.  But  the 
question  as  to  the  right  of  seizure  of  partnership  property  for 
the  satisfaction  and  discharge  of  the  separate  debt  of  one  of 
the  partners  is  a  matter  of  a  more  complicated  nature,  and 
involves  other  conflicting  rights  and  equities  of  the  other 
partners.  It  seems  clear,  at  the  common  law,  that  the  sher- 
iff, upon  an  execution  upon  a  judgment  against  one  partner 
for  his  separate  debt,  may  seize  in  execution  the  tangible 
property  of  the  partnership.^    In  such  case  it  has  been  said 

'  2  Story,  Eq.  Jar.  §  951 ;  Hogg  this  country  equally  in  the  case  of 

V.  Kirby,  8  Ves.  215.  an  execution  and  an  attachment  on 

*  Ante,  §§  179, 189, 284;  Coll.  on  mesne  process.  1  Am..  Lead.  Cas. 
P.  B.  3,  c.  6,  §  10,  p.  557;  Ex  parte  5th  ed.  »473-«478,  580-585;  Reed  o. 
Ruffin,  0  Ves.  119,  126;  Henries  v.  Shepardson,  2  Vt.  120;  Whitney  ». 
Jamieson,  5  T.  R.  553,  554;  Abbot  Ladd,  10  Vt.  165;  Phillips  v.  Cook, 
V.  Smith,  2  W.  Bl.  947;  Jones  v,  24  Wend.  389;  Smith  v.  Orser,  42 
Clayton,  4  M.  &  S.  349;  Button  v.  N.  Y.  132;  Davis  v.  White,  1  Houst. 
Morrison,  17  Ves.  193,  205,  206.  (Del.)  228;  Burgess  v.  Atkins,  6 
[See  Randolph  t7.  Daly,  16  N.  J.  Ch.  Blackf.  337;  Branch  v.  Wiseman,  51 
813.]  Ind.  1;  Newhallv.  Buckingham,  14 

*  Ibid.    [See  post,  §  263,  note.]  111.  405 ;   White  v.  Jones,  38  111. 

*  I  This  is  generally  the  rule  in  159;  Atwood  v.  Meredith,  37  Miss. 
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that  he  should  seize  the  whole  or  entirety  of  the  goods,  and 
not  merely  an  undivided  moiety  or  proportion  thereof;  for  if 
he  should  seize  only  the  moiety,  or  other  proportion,  the  other 
partners  would  be  entitled  to  their  moiety  or  other  proportion 
thereof.^  It  would,  perhaps,  be  more  accurate  (at  least  ac- 
cording to  the  modern  notions  on  this 'subject)  to  say  that 

635 ;  Andrews  v,  Keith,  84  Ala.  interest  of  a  purchaser  in  the  part- 
722 ;  Robinson  v,  TevLs,  38  Cal.  nership  property  is  done  away  with 
611;  Clark  v.  Gushing,  52  Cal.  617;  by  statute.  Anderson  p.  Chenney, 
Saunders  v.  Bartlett,  12  Heisk.  51  Ga.  372;  Willis  p.  Henderson,  43 
816  ;  Longcope  v.  Bruce,  44  Tex.  Ga.  325;  Patterson  v,  Trumbull,  40 
434;  Stevens  v.  Stevens,  39  Conn.  Ga.  104.  See  also  Branch  v.  Ad- 
474;  Barrett  p.  McKenzie,  24  Minn,  am,  51  Ga.  113.  A  court  of  equity 
20;  Wickham  p.  Davis,  Id.  167;  will  not,  on  a  bill  by  a  member  of 
Bradbury  p.  Smith,  21  Me.  117;  the  partnership,  decree  the  return  of 
Hacker  p.  Johnson,  66  Me.  21.  See  partnership  property  attached  in  a 
Bumell  0.  Hunt,  5  Jur.  650,  651.  suit  by  a  creditor  of  one  of  the  part- 
But  it  is  held  otherwise  in  New  ners  against  him,  and  enjoin  the 
Hampshire  and  Michigan.  Gibson  attaching  officer  from  further  inter- 
p.  Stevens,  7  N.  H.  352;  Morrison  p.  fering  with  the  property,  unless  it 
Blodgett,  8  N.  H.  238,  251;  Dow  appear  that  it  is  needed  to  satisfy 
p.  Say  ward,  14  N.  H.  9;  Newman  the  claims  of  the  pai-tnership  cred- 
p.  Bean,  1  Fost.  93;  Hill  p.  Wig-  itors,  or  that  the  partner  sued  has 
gin,  11  Fost.  292;  Treadwell  p.  no  interest  in  the  surplus  which  may 
Brown,  43  N.  H.  290  ;  Garvin  p.  remain  after  payment  of  the  part- 
Paul,  47  N.  H.  158;  Sirrine  p.  Briggs,  nei-ship  debts.  Peck  p.  Schultze,  1 
81  Mich.  443;  Haynes  p.  Knowles,  Holmes,  28.  Where  judgment  had 
86  Mich.  407.  So  it  seems  also  in  been  obtained  before  the  commence- 
Louisiana.  Marston  p.  Dewberry,  ment  of  proceedings  in  bankruptcy 
21  La. Ann.  518;  Levy  p.  Cowan,  27  against  each  of  two  partners  by  a 
La.  Ann.  556;  City  of  New  Orleans  separate  creditor  of  each,  and  the 
p.  Gauthreaux,  32  La.  Ann.  1126.  firm  propei-ty  had  been  sold  under 
But  see  Choppin  p.  Wilson,  27  La.  executions  issued  on  the  separate 
Ann.  444.  In  Pennsylvania,  in  Dur-  judgments,  and  purchased  by  an 
borrow^s  Appeal,  84  Penn.  St.  404,  it  agent  of  the  plaintiffs  in  the  sepa- 
was  held  that  a  purchaser  at  a  sher-  rate  suits,  it  was  held  that  neither 
iff's  sale  of  the  interest  of  one  of  he  nor  his  as.signee  was  entitled  to 
the  partners  in  the  personal  property  hold  the  property  against  the  as- 
of  the  fii-m  was  not  entitled  to  take  signee  in  bankruptcy  of  the  firm, 
possession  of  any  portion  of  such  Osbom  p.  McBride,  3  l^awyer,  590; 
property.  See  also  Vandike  p.  s.  c.  16  N.  B.  R.  22.  See  the  fol- 
Rosskam,  67  Penn.  St.  330;  Smith  lowinp:  section  and  notes.  | 
p.  Emerson,  43  Penn.  St.  456 ;  *  Heydon  p.  Heydon,  1  Salk. 
Reinheimer  p.  Hemingway,  35  892;  Chapman  p.  Koops,  8  B.  &  P. 
Penn.  St.  432;  Deal  p.  Bogue,  20  289,  290;  Jacky  p.  Butler,  2  Ld. 
Penn.  St.  228 ;  ;)o;i/,  §  263,  note.  In  Raym.  871;  Skipp  r.  Hai-wood,  2 
Georgia,  the  light  of  a  separate  Swans.  586,  587;  Dutton  p.  Mor- 
creditor  to  levy  upon  and  sell  the  rison,  17  Yes.  193, 205,  206. 
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the  shenff  may  seize,  aud  should  seize,  the  interest  of  the 
separate  partner  in  the  property  of  the  partnership ;  and  that, 
and  that  alone,  he  is  at  liberty  to  sell  upon  the  execution.^ 
What  that  iutei'est  is  or  may  be  it  is  impossible  to  ascertain 
in  many  cases,  until  a  final  adjustment  of  all  the  partuei'ship 
concerns.^  Yet  courts  of  law  have  said  that  the  sheriff  may 
go  on  to  sell  that  interest  under  the  execution,  however  incon- 
venient it  may  be,  and  the  purchaser  at  the  sale  must  be  con- 
tent to  take  such  an  interest  therein,  as  a  tenant  in  common 
with  the  other  partners,  as  the  partner  himself  had  therein.^ 
For  in  every  such  case  the  other  partners  have  a  lien  on  the 
partnership  property,  as  well  for  the  debts  due  by  the  firm  as 
for  their  own  shares  and  proportions  thereof;  and  the  judg- 
ment creditor,  aud  the  purchaser  under  him,  must  take  it 
subject  to  all  such  claims  and  liens.^ 

1  Coll.  on  P.  B.  3,  c.  6,  §  10,  pp.  559-562,  2d  ed. ;  Fox  v.  Hanbury, 

550-561, 2d  ed  ;  Chapman  v,  Koops,  Cowp.  445;  Skipp  v,  Harwood,  cited 

3  B.  &    P.   289,   290;    Dutton   v.  in  note  to  Burton  v,  Greene,  3  C.  & 

Morrison,  17  Ves.  193,  206;  In  the  P.  309;  Taylor  w.  Fields,  4  Ves.  396; 

matter  of  Wait,  1  Jac.  &  W.  605,  Pope  v.  Haman,  Comb.   217;    Ex 

608;  Rice  v,  Austin,  17  Mass.  197,  parte  Hamper,  17  Ves.  403,  407; 

206,    207  ;    Wilson   v,    Conine,    2  The  Matter  of  Smith,  16  Johns.  102, 

Johns.  280;    [Filley  v.  Phelps,  18  106,  and  the  Reporter's  note;  Skip 

Conn.   294  ;    Walsh    v.   Adams,  3  ».  Harwood,  2  Swans.  586;  s.  c. 

Detiio,  125;  Sutcliffe  v.  Dohrman,  under  the  name  of  West  v.    Skip, 

18  Ohio,  181;   Deal  v.  Bogue,  20  1  Ves.  Sr.  239;  Id.  456;  Chapman 

Penn.  St.  228]  ;    {Ford  v.  Smith,  ©.  Koops,  8  B.  &  P.  289;  Holmes  v. 

27  Wis.  261;   Sirriue  v.  Briggs,  81  Meutze,  4  Ad.  &  E.  127;  1  Story, 

Mich.  443;  Haynes  ».  Knowles,  36  Eq.  Jur.  §§677,  678;  Allen  «.  Wells, 

Mich.  407;   Marston  v.  Dewberry,  22  Pick.  450;  [Haskins  r.  Everett, 

21  La.  Ann.  518;  Levy  v.  Cowan,  27  4  Sneed,  531].  ISo,  in  like  manner, 

La.  Ann.  556.    See  Maxwell  &.  City  a  mortgagee  of  the  interest  of  one 

of  Wheeling,  9  W.  Va.  206 1.  partner  in  the  partnerahip  i-eal  es- 

*  1  Story,  Eq.  Jur.  §  667;  Skipp  tate  may  sell  such  interest.     Smith 
V.  Harwood,  2  Swans.  586;  NicoU  v,  Evans,  37  Ind.  526.  { 

V.  Mumford,  4  Johns.  Ch.  522;  s.  c.  *  This  subject  was  much  consid- 
20  Johns.  611.  |That  the  iutei'est  ered  in  the  case  of  Taylor  v.  Fields, 
of  the  attaching  separate  creditor  4  Ves.  396.  Lord  Chief  Baron  Mac- 
of  one  partner  may  be  determined  donald  on  that  occasion,  in  deliver- 
in  an  action  of  I'eplevin  brought  by  ing  the  opinion  of  the  court,  said: 
the  other  partner  against  the  attach-  '^  The  light  of  the  separate  creditor 
ing  officer,  see  Gillham  v.  Kerone,  under  tlie  execution  depends  upon 
45  Mo.  487  ;  Rapp  o.  Vogel,  Id.  the  interest  each  paitner  has  in  the 
624.}  joint  property.      With   respect   to 

*  Coll.  on  P.  B.  8,  0.  6,  §  10,  pp.  that,  we  are  of  opinion  that  the 
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§  262.    Same  Subject.   Strictly,  indeed,  and  properly  speak- 
ing, the  sale  does  not,  at  least  in  the  view  of  a  coui-t  of  equity, 

corpus  of  the  partnership  efiFects  is  cording  to  the  course  of  the  com- 

joiut  property,  and  ueither  paituer  inou  law,  as  far  as  it  respects  trade 

separately  has  any  thiug^   iu  that  between  partnei-s,  is,  the  rule,  that  a 

corpus;  but  the  interest  of  each  is  creditor  taking  out  execution  against 

only  his  share  of  what  remains  af-  a  partner  is  directly  in  the  place  of 

ter  tlie    partuei-ship    accounts    are  the  partner  debtor,  proceeds  to  show 

taken.    In  Skip  v,  Harwood,  1  Yes.  that  by  the  same  rule,  whera  a  part- 

Sr.  239,  by  the  .name  of  West  v.  uer  becomes  bankrupt,  the  assignees 

Skip,  we    see    that,  whatever   the  are  put  in  the  place  of  the  partner 

right  of  the  partnership  may  be,  it  in  whose  right  they  come  in,  and  by 

is  not  affected  by  what  may  happen  no  means,  as  was  argued  by  Mr. 

between    the    individual    partners.  Plumer,  by  any  rule  arising  out  of 

There  is  a  distinction  between  the  the  bankrupt  laws;  for  nothing  is 

rights  of  the  partners  and  the  rights  said  in  any  one  of  those  acts  as  to 

of    the  partnership.      As  between  the  creditors  of  a  partnership,  and 

one  partner  and  the  separate  cred-  the  separate  creditors  of  one  part- 

itors  of  the  other,  they  cannot  af-  ner;  but  they  only  provide  for  the 

feet  the  joint  stock  any  further  than  case  of  mutual  debts,  and  accelerate 

that  partner  whose  creditor  they  ai*e  lug  a  debt  upon  a  security  payable 

could  have  affected  it.     In  Fox  v,  at  a  future  day.    But  tlie  same  oom- 

Hanbury,  Cowp.  445,  Lord  Mans-  mon  law,  applied  iu  tlie  case  where 

field  was  led  to  the  consideration  of  one  partner  becomes  a  bankrupt, 

a  point  that  bears  much  upon  this  provides  that  the  assignee  of  the 

case;  and,  adverting  to  the  case  of  bankrupt  shall  be  in  the  same  situa- 

Skip  V.  Uarwood,  he  states  a  pas-  tion  as  that  in  which  a  creditor  tak- 

sage  of  Lord  Uardwicke's  judgment  iug  out  execution  stood  before  those 

from  his  own  note  rather  stronger  acts.     This  introduces  all  the  cases 

than  it  appeara  iu  the  report:  *]f  a  of  bankruptcy  which  Mr.  Plumer 

creditor  of   one  partner  takes  out  wished  to  exclude,  as  not  applicable 

execution  against   the  partnership  to  a  case  in  which  thero  was  no 

effects,  he  can  only  have  the  undi-  bankruptcy;  and  this  case  is  to  be 

vided  share  of  his  debtor;  and  must  considered  as  if  no  bankruptcy  had 

take  it  iu  the   same  manner  the  taken  place,  as  the  execution  was 

debtor  himself  had  it,  and  subject  before  the  bankruptcy.  In  law  there 

to  the  rights  of  the  other  partner.*  ai*e  three  relations;  first,  if  a  i)ersoa 

What  is  the  manner  in  which  the  chooses  for  valuable  consideration  to 

debtor  himself  had  it?  He  had  that  sell  his  interest  in  the  pai'tnership 

which  was  undivided,  and  could  only  trade,  for  it  comes  to  that;  or  if  his 

be  divided  by  first  delivenng  the  ef-  next  of  kin  or  executors  take  it 

fects  from  the  partnership  debts,  upon  his  death;   or  if   a  creditor 

He  who  comes  in  as  his  companion,  takes  it   in  execution,  or  the  as* 

as  joint  tenant  with  him  according  signees    under    a    commission    of 

to  this  doctrine  of  Lord  Hardwicke,  bankruptcy.     The  mode  makes  uo 

must  take  it  in  the  same  manner  the  difference.     But  in  all  those  cases 

debtor  himself  had  it,  subject  to  the  the  application  takes  place  of  the 

rights  of  the  other  partners.     Lord  rule,  that  the  party  coming  in  the 

Mansfield  having  stated  what,  ao-  right  of   the   partner  comes  into 
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transfer  any  part  of  the  joint  property  to  the  purchaser,  so  as 
to  entitle  him  exclusively  to  take  it  or  withhold  it  from  the 

nothing  more  than   an  interest  in  mission  of  bankruptcy,  all  that  is  de- 

tlie  partnership,  which  cannot  be  livered  to  the  creditor  taking  out  the 

tangible,  cannot  be  made  available  execution  is  the  iutei-est  of  the  part- 

or  be  delivei-ed,  but  under  an  ac-  ner  in  the  condition  and  state  he 

count  between  the  partnei*ship  and  had  it;  and  nothing  was  due  to  this 

the  paituer;  and  it  is  an  item  in  the  partner  separately,  the  partnei-ship 

account  that  enough  must  be  left  being  insolvent.    The  whole  prop- 

for  the  partnei-ship  debts.     A  great  erty  was  due  to   the    partnersliip 

deal  has  been  said  of  the  inconven-  creditors,  and  not  to  either  part- 

ience.     What  is  the  inconvenience?  ner."     See  also  Duttou  c.  Momson, 

It  is  true,  the  individual  trusted  to  .17  Ves.  193,  205,  20G.     In  the  very 

the  partnership  fund  in  his  idea  at  recent  case  of  Alleu  v.  Wells,  22 

the  time  he  was  lending  the  money;  Pick.  450,  Mr.  Justice  Dewey,  in 

not  that  I  believe  that  is  very  com*  delivering  the  opinion  of  the  Court, 

mon.     But  it  maybe  dangerous  in  said:    **  The  conflicting  claims  of 

a  thousand  instances  to  have  any-  copartnership  and  separate  creditors 

tiling  to  do  with  a  trader;  as  for  in-  have  been  a  fruitful  source  of  litiga- 

stance  to  purchase  an  estate;  for  an  tion  in   England.      The  questions 

act  of  bankruptcy  may  have  been  more  usually  have  arisen  under  the 

committed  Ave  years  before,  which  bankrupt  law,  and  the  decisions  are 

will  reach  the  estate.     But  look  to  mostly  to  be  found  in  the  Chancery 

the  danger  on  the  other  side;  one  Reports,    but    not   exclusively   so. 

partner  giving  a  bond,  and  the  cred-  The  gi'eat  number  of  cases  in  which 

itora  of  the  partnership  looking  to  this  question  has  arisen  shows  very 

the  stock  itself.     It  is  said  that  in  clearly  that  there  could  have  been 

this  case  the  joint  creditoi's  had  done  at  the  time  no  very  well  defined 

nothing;  and  this  meritorious  cred-  general  principles,  known  and  ac- 

itor  hiis  a  right  to  be  preferred  on  knowledged  as  such,  applicable  to 

account  of  his  early  diligence.    But  the  adjustment  of  these  conflicting 

what  is  that  to  which  he  is  entitled?  nghts.     Even  as  regards  the  joint 

The  estate  of  a  partner  is  debtor  to  property  of  partners,  the  rule  has 

him.     The  question,  therefore,  re-  varied.     By  the  niles  of  law  as  fop- 

curs  to  the  consideration  what  it  merly  held  in  England,  the  sheriff, 

was  that  partner  had ;  for  the  cred-  under  an  execution  against  one  of 

itor  cannot  be  entitled  to  any  more,  two  copartners,  took  the  partnership 

It  therefore  argues  nothing  to  say  effects  and  sold  the  moiety  of  the 

he  has  the  merit  of  diligence  till  we  debtor,  treating  the  property  as  if 

see  upon  what  that  merit  can  attach,  owned  by  tenants  in  common.   Iley- 

Jf  the  partner  himself,  therefore,  don  v.  Heydon,  1  Salk.  392;  Jacky 

had  nothing  more  than  an  interest  v.  Butler,  2  Ld.  Raym.  871.     Bnt 

in  the  surplus  beyond  the  debts  of  the  principle  is  now  well  settled  in 

the  partnership  upon  a  division,  if  England,  both  at  law  and  in  equity, 

it  turns  out  that  at  common  law  that  a  separate  creditor  can  only 

that  is  the  whole  that  can  be  de-  take  and  sell  the  interest  of   the 

livered  to  or  taken  by  the  assignee  debtor  in  the  partnership  preperty, 

of  a  partner,  the  executor,  the  sher-  being  his  share  npon  a  division  of 

iff,  or  the  assignee  under  a  com-  the  surplus  after  discharging  all  de- 
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other  partners ;  for  that  would  be  to  place  liim  in  a  better 
situation  than  the  execution  partner  himself  in  relation  to  the 
property.^  But  it  gives  him  a  right  to  a  bill  in  equity,  calling 
for  an  account  and  settlement  of  the  partnership  concerns, 
and  thus  to  entitle  himself  to  that  interest  in  the  property, 
which,  upon  the  final  adjustment  and  settlement  of  the  part- 
nership, concerns,  shall  be  ascertained  to  belong  to  the  execu- 
tion partner,  and  nothing  more.*  How  utterly  inadequate  a 
court  of  law  is  to  furnish  suitable  means  for  taking  such  an 
account  needs  scarcely  to  be  suggested;  and,  indeed,  the 
very  difficulty  of  ascertaining  what  interest  can  be  conve3^ed 
to  the  purchaser  before  such  an  adjustment  and  settlement  are 
made  has  induced  very  learned  minds  to  doubt  whether  a  court 
of  law  is  competent  to  order  any  sale,  before  the  exact  amount 
of  the  interest  of  the  partner  therein  is  thus  ascertained.^ 

mands  upon  the  copartnership.  Fox  of  the  joint  estate  which  might  re- 
0.  Hanbury,  Cowp.  445;  Taylor  v.  main  after  discharging  all  joint  de- 
Fields,  4  Yes.  396.  The  same  flue-  mands  upon  it,  necessarily  was  to 
tuation  in  the  rule  as  to  paitnership  create  a  prefei*ence  in  favor  of  the 
property  has  existed  iu  the  United  partnership  creditors  in  the  applica- 
States.  The  rule  of  selling  the  tion  of  the  partnei-ship  property; 
moiety  of  the  separate  debtor  in  the  and  this  effect  would  be  pi'oduced, 
partnei*ship  property  on  an  execu-  although  the  original  purpose  of  the 
tion  for  his  private  debts,  formerly  rule  might  have  been  the  securing 
prevailed  in  several  of  the  States  of  the  rights  of  the  several  copartners, 
the  Union.  But  the  later  decisions  as  well  as  those  of  their  joint  cred- 
have  changed  the  rule,  and  that  now  itors.  Whatever  may  have  been  the 
more  generally  adopted  is  in  ac-  object  of  the  rule,  the  rule  itself  is 
cordance  with  the  one  prevailing  in  now  to  be  considered  as  well  settled, 
England,  and  which  has  been  al-  as  to  the  appropriation  of  the  part- 
ready  mentioned.  The  State  of  nership  effects." 
Vermont  still  adheres  to  the  doc-  *  1  Story,  Eq.  Jjir.  §  007.  But 
trine  that  partnership  creditor  have  see  Bun*all  v.  Acker,  23  Wend.  006. 
no  priority  over  a  creditor  of  one  of  [And  if  he  excludes  the  other  partr 
the  partners,  as  to  the  partnerehip  ners  from  possession,  they  may  have 
effects.  Reed  v,  Shepardson,  2  Vt.  an  action  against  him.  Newman  v, 
120.  The  rule  in  Massachusetts,  Bean,  1  Fost.  93;  Page  v.  Carpen- 
giving  a  priority  to  the  partnership  ter,  10  X.  H.  77;  Morrison  r.  Blod- 
creditor  in  such  cases,  was  settled  in  gett,  S  N.  II.  238,  245.] 
the  case  of  Pierce  ©.  Jackson,  6  *  1  Story,  Eq.  Jur.  §677;  Chap- 
Mass.  242,  and  has  been  uniformly  man  v.  Koops,  3  B.  &  P.  280,  200, 
followed  since.  The  effect  of  the  291;  Dutton  o,  Morrison,  17  Ves. 
role  that  the  only  attachable  inter-  193,  205,  206. 
eBt  of  one  of  the  copartners  by  a  *  Waters  i\  Taylor,  2  Ves.  &  B. 
separate  creditor  was  the  surplus  299,  301;  Dutton  v.  Morrison,  17 
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§  263.  Same  Subject.  Summary,  In  cases  of  this  sort,  there- 
fore, the  real  position  of  the  parties,  relatively  to  each  other, 
seems  to  be  this.  The  partnership  property  may  be  taken  in 
execution  upon  a  separate  judgment  and  execution  against 
one  partner ;  but  the  sheriff  can  only  seize  and  sell  the  inter- 
est and  right  of  the  judgment  partner  therein,  subject  to  the 

Ves.  193,  206,  207;  In  the  Matter  joint  and  separate  estate  ;  nor  have 
of  Wait,  1  Jac.  &  W.  605,  608;  lever  been  able  very  clearly  to  see 
]  Hacker  v.  Johnson,  66  Me.  21 1. —  my  way  in  the  application  of  the 
In  the  case  of  Waters  v.  Taylor,  doctrine  which  has  been  held  in 
Lord  Eldon  said:  **  If  the  courts  of  some  of  the  late  cases  on  this  sub- 
law  have  followed  courts  of  equity  ject.  I  conceive  onginally  the  law 
in  giving  execution  against  partner-  was,  that,  if  there  was  a  separate 
ship  effects,  I  desire  to  have  it  un-  creditor  of  a  partner,  he  might  lay 
derstood  that  they  do  not  appear  to  hold  of  any  chattels  belonging  to 
me  to  adhere  to  tiie  principle,  when  the  partnerahip,  and  take  a  moiety 
they  suppose  that  the  interest  can  of  them,  or  whatever  other  pix>por- 
be  sold  before  it  has  been  ascer-  tion  that  partner  might  be  entitled 
tained  what  is  the  subject  of  sale  to  in  the  effects  of  the  partnership, 
and  purchase.  According  to  the  But  at  law,  somehow  or  other,  they 
old  law,  I  mean  before  Lord  Mans-  now  contrive  to  take  an  account 
field's  time,  the  sheiiff,  under  an  which  ascertains  what  is  the  inter- 
execution  against  pai'tnership  ef-  est  of  the  debtor  in  the  effects  taken 
fects,  took  the  undivided  shai-e  of  in  execution ;  and  when  you  put  the 
the  debtor  without  reference  to  the  question,  what  is  that  interest,  noth- 
partnership  account;  but  a  coui-t  of  ing  can  be  more  cleai*  than  that  it  is 
equity  would  have  set  that  right  by  that  which  would  result  to  him  when 
taking  the  account  and  ascertaining  all  the  accounts  of  the  partnership 
what  the  sheiiff  ought  to  have  sold,  were  taken.  This  equity,  whicli  has 
The  courts  of  law,  however,  have  been  transferred  into  the  proceed- 
now  repeatedly  laid  down  that  they  ings  of  a  court  of  law,  I  appre- 
will  sell  the  actual  interest  of  the  hend,  subsisted  here  long  before ;  a 
partner,  professing  to  execute  the  separate  creditor  applying  for  sat- 
equities  between  the  parties;  but  isf action  of  his  debt  out  of  the 
forgetting  that  a  court  of  equity  as-  partnership  estate  by  means  of  an 
certained,  previously,  what  was  to  equitable  execution  must  have 
be  sold.  How  could  a  court  of  law  taken  it  upon  equitable  terms, 
ascertain  what  was  the  interest  to  be  There  has  been  a  great  deal  of  rea- 
sold,  and  what  the  equities,  depend-  soning  as  to  the  rights  of  partners 
ing  upon  an  account  of  alt  the  con-  with  reference  to  the  execution  of  a 
cerns  of  the  partners  for  years?  '*  separate  creditor;  but  it  always  ap- 
And  again.  In  the  Matter  of  Wait,  peared  to  me  that  the  interest  of  the 
1  Jac.  &  W.  608,  he  said:  '*  In  my  individual  pai*tner  was  all  which  a 
long  course  of  practice,  I  have  never  creditor  of  that  individual  could 
been  able  to  reconcile  all  the  deci-  take,  and  that  he  must  take  it  sub- 
sions  which  have  taken  place  on  part-  ject  to  all  the  partnership  deal- 
uership  property    with    respect  to  ings." 
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prior  rights  and  liens  of  the  other  partners  and  the  joint  credi- 
tors tlierein.^  By  such  seizure  the  sheriff  acquires  a  special 
property  in  the  goods  seized ;  ^  and  the  judgment  creditor  him- 
self nia3s  and  the  sheriff  also,  with  the  consent  of  the  judg- 
ment creditor,  may  file  a  bill  against  the  other  partners  for 
the  ascertainment  of  the  quantity  of  that  interest  before  any 
sale  is  actually  made  under  the  execution.'  The  judgment 
creditor,  however,  is  not  bound,  if  he  does  not  choose,  to  wait 
until  such  interest  is  so  ascertained  ;  but  he  may  require  the 
sheriff  immediately  to  proceed  to  a  sale,  which  order  the  sher- 
iff is  bound  by  law  to  obey.*  In  the  event  of  a  sale,  the  pur- 
chaser at  the  sale  is  substituted  to  the  rights  of  the  execution 
partner  quoad  the  property  sold,  and  becomes  a  tenant  in 
common  thereof;  and  he  may  file  a  bill,  or  a  bill  may  be  filed 
against  him  by  the  other  partners,  to  ascertain  the  quantity 
of  interest  which  he  has  acquired  by  the  sale.^ 

*  Taylor  v.  Fields,  4  Ves.  896;  Atwood  v.  Impson,  6  C.  E.  Green, 
ante,  §§  261,  262;  Skipp  r.  Har-  130;  Vandike's  Appeal,  57  Penn. 
wood,  2  Swans.  586,  587 ;  Holmes  o.  St.  9;  Ryder  o.  Gilbert,  16  Ilun, 
Mentze,  4  Ad.  &  £.  127 ;  Harvey  v.  163.  A  creditor  of  one  of  the  part- 
Crickett,  5  M.  &  S.  886;  Dutton  ners  may  attach  such  paitner's  in ter* 
V.  Morrison,  17  Yes.  193,  205,  206;  est  in  a  speciiic  portion  of  a  stock 
{Robinson  v.  Tevis,  38  Cal.  611;  of  goot^  belonging  to  the  partner- 
Clark  V.  Gushing,  52  Cal.  617 ;  ship,  and  need  not  attach  such  in 
Donellan  v.  Hardy,  57  Ind.  893;  the  entire  stock  of  goods.  Fogg  v. 
Hacker  r.  Johnson,  66  Me.  21;  Lawry,  68  Me.  78.  See  also  Moore 
Gillham  r.  Kerone.  45  Mo.  487 ;  Crow  r.  Rosenberger,  7  Phila.  576,  and 
V,  Drace,61  Mo. 225;  Ploss  v.  Thorn-  cases  supra;  post^  §  811.  But  see 
as,  6  Mo.  App.  157;  National  Bank  Whigham's  Appeal,  63  Penn.  St. 
of  the  Metropolis  v.  Sprague,  5  C.  194.  As  to  the  effect  of  the  Judica- 
E.  Green,  13;  Maxwell  v.  City  of  ture  Acts  in  England  upon  this  sub- 
Wheeling,  0  W.  Va.  206 ;  Rainey  v.  ject,  see  Lind.  on  P.  4th  ed.  692f . 
Nance,  54  111.  29;  Hurlbut  v,  John-  ^  Wilbraham  v.  Snow,  2  Sauud. 
son,  74  111.  64;  Wilson  v,  Strobach,  47,  and  Williams's  notes.  Ibid. 
59  Ala.  488;  Staats  v.  Bristow,  73  «  [Nixon  v.  Nash,  12  Ohio  St. 
N.  Y.  264 ;  Atkins  v,  Saxton ,  77  N.  Y.  647.  ] 

195;  Ross  v.  Hendei-son,  77  N.  C.  170 ;  *  Parker  p.  Pistor,  8  B.  &  P.  288 ; 

De  Forest  v.  Miller,  42  Tex.  84  ;  Chapman  v,  Koops,  8  B.  &  P.  289, 

Bradford  v.  Johnson,  44  Tex.  881;  390;  Holmes  v.  Mentze,  4  Ad.  &  E. 

Crane  v,  Morrison,  17  N.  B.  R.  893.  127;   [and  he  is  not  liable  to  the 

See  Chandler  v.  Lincoln,  52  Ul.  74 ;  other  partners  for  so  selling.    Mc- 

Choppin  r.  Wilson,   27  La.   Ann.  Pherson  v.  Pemberton,  1  Jones  (N. 

444;    Williams  v.  Gage,  49  Miss.  C),  378].     |See  De  Forest  v    Mil- 

777;  Day  v.  McQuillan,  13  Minn,  ler,  42  Tex.  34.  | 

205;  Rapp  v.  Vogel,  45  Mo.  624;  ^  Chapman  v.  Koops,  8  Bw  Ac  P. 
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§  264.  Injunction  of  Sale  hy  Sheriff:    Trustee  Process.   In 
cases  of  the  seizure  of  the  joint  property  for  the  separate  debt 

289,290;  £:x />ar/e  Hamper,  17  Yes.  Day  v,  McQuillan,  13  Mhm.  205; 
403,  407;  Be?an  r.  Lewis,  1  Sim.  Barrett  v.  McKenzie,  24  Miun.  20. 
876;  Skipp  v,  Harwood,  2  Swans.  See  Wickham  v,  Davis,  Id.  167.  [ 
586,  587;  Taylor  v.  Fields,  4  Yes.  In  Reinheimer  v.  Hemingway,  35 
896;  Barker  v,  Goodair,  11  Yes.  78,  Penu.  St.  432,  it  was  held  that,  as 
85;  Gow  on  P.  c.  3,  §  2,  p.  144,  3d  against  the  purchaser  ot  a  partner's 
ed  ;  1  Madd.  Ch.  Pr.  131;  Eden  on  share,  the  other  partners  were  en- 
Injunct.  31 ;  Coll.  on  P.  B.  3,  c.  6,  titled  to  exclusive  possession  of  the 
§  10,  pp.  557-565,  2d  ed. ;  |  Knight  partnerahip  property.  See  ante^ 
V.  Ogden,  2  Tenn.  Ch.  473.  The  §  2G1,  note.]  In  Massachusetts  it 
fact  that  a  person  purchases  the  in-  has  been  held  that  an  attachment  of 
tei*est  of  both  pai'tnei's,  sold  on  sepa*  partnership  goods,  on  a  suit  against 
rate  executions,  can  have  no  effect  one  partner,  is  not  valid  against  a 
to  enlarge  the  interest  of  either  ac-  subsequent  attachment  of  the  same 
quired  on  the  separate  sale  of  that  goods  by  a  creditor  of  the  partner- 
interest.  The  purchaser  takes  only  ship.  Pierce  v.  Jackson,  6  Mass* 
a  right  to  an  account,  and  holds  the  242.  On  this  occasion  Mr.  Chief 
assets  in  entire  subordination  to  the  Justice  Parsons  said:  ^'At  common 
claims  of  the  joint  creditors.  Os-  law  a  partnership  stock  belongs  to 
born  i;.  McBride,  3  Sawyer,  590;  the  partnership,  and  one  partner  has 
8.  c.  16  N.  B.  R.  22|.  [And  if  no  interest  in  it  but  his  share  of 
he  sell  the  entire  goods,  he  is  lia-  what  is  remaining  after  all  the  part- 
ble  to  a  subsequent  trustee  of  the  nei'ship  debts  are  paid,  he  also  ac* 
firm  for  a  moiety  of  the  goods  so  counting  for  what  he  may  owe  to 
sold.  Latliam  v,  Simmons,  3  Jones  the  firm.  Consequently  all  the  debts 
(N.  C),  27.  See  Moore  v.  Pennell,  due  from  the  joint  fund  must  be  first 
52  Me.  162;  Deal  v,  Bogue,  20Penn.  discharged  before  any  partner  can 
St.  228.  jSee  Spalding  v.  Black,  appropriate  any  part  of  it  to  his  own 
22  Kan.  55. (  The  other  partners  use  or  pay  any  of  his  private  debts; 
may  purchase  at  the  sheriff's  sale;  and  a  creditor  to  one  of  the  partners 
but  their  conduct  must  be  perfectly  cannot  claim  any  interest  but  what 
fair  or  they  will  be  held  as  trustees  belongs  to  his  debtor,  whether  his 
for  the  partner  whose  share  is  sold,  claim  be  founded  on  any  contract 
Perens  v.  Johnson,  3  Sm.  &  G.  419.  made  with  his  debtor,  or  on  a  seizing 
See  Evans  v.  Gibson,  29  Mo.  223.  of  the  goods  on  execution.  There 
The  purchaser  has  no  right  to  exclu*  are  several  cases  by  which  these 
sive  possession.  Andrews  v.  Keith,  principles,  so  reasonable  and  equit- 
34  Ala.  722  ;  |  Wilson  v,  Strobach,  able,  are  recognized  and  confirmed." 
59  Ala.  488 1 .  Nor  can  he  maintain  The  same  doctrine  prevails  in  New 
ejectment  for  his  interest  in  the  real  Hampshire.  Tappan  v.  Blaisdell,  5 
estate.  Clagett  v.  Kilbourne,  1  N.  H.  190;  {Morrison  v.  Blodgett,  8 
Black.  346.  jSee  Ettenborough  v.  N.  H.  238;  Lovejoy  o.  Bowers,  11 
Bishop,  11  C.  E.  Green,  262.  In  the  N.  H.  404 ;  Hice  v.  Austin,  17  Mass. 
case  of  a  levy  upon  a  partner's  inter-  197;  Trowbridge  v.  Cushman,  24 
est  in  a  debt  due  the  firm,  the  part-  Pick.  310.  So  almost  universally 
nership  can  still  sue  for  and  collect  throughout  the  United  States.  Mat- 
the  debt  4ind  the  levy  is  no  defence,  lock  v.  Matlock,  5  lud.  403 ;  Holland 
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of  one  of  the  partners,  a  question  has  arisen  whether  a  court 
of  equity  ought  to  inteifere  upon  a  bill  for  an  account  of  the 

V.  Fuller,  13  Ind.  195;  Kistner  o.  whether  the  property  is  real  or  per- 
Siiidlinger,  33  lud.  114;  Housears  sonal.  Jarvis  o.  Brooks,  7  Fost  37 ; 
Appeal,  45  Penu.  St.  484  ;  Coover's  Peek  r.  Fisher,  7  Cash.  386;  Crook- 
Appeal,  29  Penn.  St.  9;  Rogue's  Ap-  er  v,  Crooker,  49  Me.  250;  Tilliug- 
peal,  83  Penu.  St.  101 ;  Miller  o.  Mil-  hast  r.  Champlin,  4  R.  I.  173;  Mat- 
ler,  3  Pittsb.  (Pa.)  510;  Uoskins  lack  <;.  James,  2  Beas.  26 ;  and  hence 
t7.  Johnson,  24  Ga.  625;  Crane  v.  a  mortgage  of  land  belonging  to  a 
French,  1  Wend.  311;  Dunham  v,  firm  may  be  valid,  notwithstanding 
Murdock,  2  Wend.  553;  Eighth  Na-  a  prior  judgment  for  a  separate 
tional  Bank  of  New  York  v.  Fitch,  49  debt  of  a  partner.  The  Lancaster 
N.  Y.  539;  Uyderi;. Gilbei*t,  16  Hun,  Bank  v.  MUey,  1  Harris,  544.  See 
163;  Martin  p.  Wagener,  1  Th.  &  C.  notes  to  Lake  o,  Craddock,  Vol.  I.*' 
(N.Y.)509;  Commercial  Bank  r.Wil-  See  also  Willis  v.  Freeman,  35  Vt. 
kins,  9  Greenl.  28;  Douglass.  Wins-  44.  Where  the  property  put  in  by 
low,  20  Mc.  89 ;  Thompson  o.  Lewis,  one  partner  as  his  shai*e  of  the  capi- 
84  Me.  167;  Ross  v.  Henderson,  77  tal  stock  is  subject  to  a  mortgage 
N.  C.  170;  Bass  r.  Estill,  50  Miss,  made  by  him,  and  this  is  well  known 
800;  Switeer  r.  Smith,  35  Iowa,  269;  to  his  copartners  and  to  the  firm 
Gordon  v.  Kennedy,  36  Iowa,  167;  creditors,  such  mortgagee,  upon  dis* 
Cox  V,  Russell,  44  Iowa,  556;  Craw-  solution  of  the  firm,  has  a  priority  of 
ford  V,  Baum,  12  Rich.  75;  Rainey  lien  upon  such  property  in  equity 
V.  Nance,  51  111.  29.  In  the  Am-  over  the  creditors  of  the  partnership, 
erican  note  to  Silk  v.  Piime,  2  although  they  also  be  secured  by  a 
Lead.  Cas.  in  Eq.  4th  Am.  ed.  395,  mortgage  of  all  the  partnership 
upon  this  subject  it  is  said:  **The  propei*ty.  Beecher  v.  Stevens,  43 
doctrine  is  equitable  in  its  origin.  Conn.  587 1.  The  doctrine,  how- 
though  now  recognized  throughout  ever,  has  not  been  applied  to  cases 
the  greater  paii;  of  the  United  States  of  mere  dormant  partners  against 
by  the  courts  of  common  law,  and  the  creditors  of  the  ostensible  part- 
was  formerly  enforced  through  an  ners.  Lord  v,  Baldwin,  6  Pick.  348 
injunction  issued  at  the  instance  of  French  v.  Chase,  6  Greenl.  166 
the  firm  or  of  the  joint  creditors.  [VanValen  v.  Russell,  13  Barb.  590] 
Witter  V,  Witter,  10  Conn.  37;  1  See  also  Church  t;.  Knox,  2  Conu 
Am.  Lead.  Cas.  5th  ed.  It  still  re-  514;  Brewster  u.  Hammet,  4  Couu 
mains  upon  this  footing  in  Vermont  540;  Barber  v.  Hartford  Bank,  9 
where  relief  against  a  levy  for  a  Conn.  407;  Doner  v,  Stauffer,  1 
separate  debt  of  partnership  proper-  Penn.  198;  Knox  v.  Summers,  4 
ty  can  only  be  obtained  in  chancery,  Yeates,  477.  ISo  where  two  per- 
and  the  assets  will  then  be  distribu-  sons  who  were  not  partners  inter  sese 
ted  ratably  among  the  joint  credi-  held  themselves  out  as  such  on  cer- 
tors.  Reed  o.  Shepardson,  2  Vt.  tain  property  to  certain  creditors, 
126;  Washburn  V.  The  Bank,  19  Id.  and  judgments  were  obtained  in 
278;  Shedd  v.  Wilson,  1  Williams,  favor  of  such  creditors  on  that 
278;'  Russ  v.  Fay,  8  Id.  191.  The  ground,  in  a  controversy  between 
rule  that  a  lien  for  a  partnership  such  creditors  and  a  bona  Jide  pur- 
debt  takes  precedence  without  re-  chaser  of  said  property  at  an  execu- 
gard  to  the  oixler  of  time  applies  Uou  sale,  made  prior  to  the  judgment 
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partnership,  to  restrain  the  sherifF  from  a  sale,  or  the  vendee 
of  the  sheriff  from  an  alienation  of  tlie  property  seized,  until 

in  favor  of  said  creditors  under  a  Ga.  87;  Kuhne  v.  Law,  14  Rich.  18, 

judgment  against  the  actual  owner  overruling    Roberts    v.   Roberts,   8 

of  the  property  and  a  levy  upon  his  in-  Rich.  15 ;  \  Gillaspy  r.  Peck,  4G  Iowa, 

terest  therein,  it  was  held,  in  equity,  461;   Stevens  i;.  Periy,  113  Mass. 

that  the  purchaser  had  the  better  380 1.    But  see  Purple  r.  Cooke,  4 

right.     Hillman  v.  Moore,  3  Teun.  Gray,  120.     I  But  in  New  Hamp- 

Ch.  454.  {    AVhether  the  like  prioiity  shire  an  attachment,  by  a  firm  cred- 

would  be  allowed  at  law,  in  favor  of  itor  of  the  separate  property  of  one 

an  execution  by  a  joint  creditor,  of  the  partners  will  be  postponed  to 

against  the  execution  of  a  separate  a  subsequent  attachment  by  a  sepa- 

creditor  of  one  partner  in  England,  rate  creditor  to  secure  a  separate 

does  not  appear  to  have  been  made  debt  which  wa.<)  in  existence  at  the 

a  question  for  argument.    But  it  is  time  of  the  first  attachment.   Jarvis 

probably  owing  to  the  fact  that,  at  v.  Brooks,  3   Post.  136.    See  also 

all  events  in  equity,  the  priority  Crockett  r.  Grain,  33  N.  II.  542; 

would  be  suskiined,  where  the  part-  Tenney  r.  Johnson,  43  N.  li.  144; 

nership  is  insolvent,  in  a  proper  bill  Gay    r.  Johnson,  45  N.   U.   587; 

filed  for  the  purpose.     Could  such  a  Bowker  t;.  Smith,  48  N.  H.  111.    In 

bill  be  filed  by  the  joint  creditor?  Miles  ».  Pennock,  50  N.  11.  564,  it 

Or,  should  his  rights  be  worked  out  was  said  that  the  ba.sis  of  the  pref- 

through   the  equities  of  the  other  erence  thus  given  to  the  separate 

partners?    See  1  Story,   Eq.  Jur.  creditor  is  that  private  creditors  are 

§  675;  ante,  §  07;  Ex  parte  Ruffin,  presumed  to  give  credit  relying  upon 

6    Ves.   119,   126,   127;    Ex  parte  the  private  property,  and  that  the 

Williams,  11  Ves.  3,  5;  {Menagh  v.  funds  are  to  be  liable  on  which  the 

Whitwell,  52  N.  Y.  146;  Hillman  credit  is  given,  but  that  this  reason- 

p.  Moore,  3  Tenn.  Ch.  454;  Ross  i;.  ing  did  not  apply  to  a  c<ise  where 

Henderson,  77  X.  C.  170 [.     [It  is  the  separate  debt  was    contracted 

equally    an     interesting    question  subsequently  to  the  attachment  for 

whether  the  converse  of  the  rule  al-  the  firm  debt,  and  it  was  therefore 

luded  to  in  the  preceding  sections  is  held    in    that  case   that    the    lien 

recognized  at  law;  that  is,  whether  acquired  by  an  attachment  of  the 

the  preference  of  a  separate  creditor  separate  property  of  a  partner  to  se- 

of  a  partner,  to  be  paid  out  of  the  cure  a  firm  debt  should  be  preferred 

separate  astate  of  his  debtor,  before  at  law  to  a  subsequent  attachment 

the  creditors  of  the  partnership,  can  to  secure  a  separate  debt,  which  was 

be  enforced  and  secured  at  law.    In  contracted  subsequently  to  the  first 

some  courts  it  is  held  that  the  lien  attachment,  t    Whether  such  a  pref- 

acquired  by  a  partnership  creditor,  erence  is  to  be  observed  in  equity, 

by  an  attachment  of  the  separate  when  there  are  no  partnership  funds, 

property  of  one  partner,  cannot  be  is  more  questionable.    Bard  well  p. 

defeated  by  a  subsequent    attach-  Perry,   10  Yt.  292;   Washburn   v. 

ment  of  the  same  property,  by  a  Bank  of  Bellows  Falls,  Id.  278.    In 

separate  creditor  of  the  partner  own-  these  cases  it  was  held  that  in  equity 

ing  such  property.    Allen  i;.  Wells,  both  separate  and  partnership  credi- 

22  Pick.  450;  Newman  v.  Bagley,  tors  have  the  same  rights  to  the  sepa- 

16  Pick.  570;  Baker  v.  Wimpee,  19  rate  estate  of  the  partners,  after  the 
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the  account  is  taken,  and  the  share  of  the  partner  is  ascer^ 
tained.  Mr.  Chancellor  Kent  has  decided  that  an  injunction 
for  such  a  purpose  ought  not  to  issue  to  restrain  a  sale  by  the 
sheriff,  upon  the  ground  that  no  harm  is  thereby  done  to  the 
other  partners ;  and  the  sacrifice,  if  any,  is  the  loss  of  the 
judgment  debtor  only.^  But  that  does  not  seem  to  be  a  sufiB- 
cient  ground  upon  which  such  an  injunction  should  be  de- 
nied. If  the  debtor  partner  has,  or  will  have,  upon  a  final 
adjustment  of  the  accounts,  no  interest  in  the  partnership 
funds,  and  if  the  other  partners  have  a  lien  upon  the  funds, 
not  only  for  the  debts  of  the  partnership,  but  for  the  balance 
ultimately  due  to  them,  it  ma}'  most  materially  a£fect  their 
rights,  whether  a  sale  takes  place  or  not.  For  it  may  be  ex- 
tremely difficult  to  follow  the  property  into  the  hands  of  the 
various  vendees  5  and  the  lien  of  the  other  partners  maj",  per- 
haps, be  displaced,  or  other  equities  arise  by  intermediate 
bona  fde  sales  of  the  property  in  favor  of  the  vendees,  or 
other  purchasers  without  notice ;  and  the  partners  may  have 
to  sustain  all  the  chances  of  any  supervening  insolvencies  of 
the  immediate  vendees.^  To.  prevent  multiplicity  of  suits 
and  irreparable  mischiefs,  and  to  insure  an  unquestionable 
lien  to  the  partners,  it  would  seem  perfectly  proper,  in  cases 
of  this  sort,  to  restrain  any  sale  by  the  sheriff.  And  besides, 
it  is  also  doing  some  injustice  to  the  judgment  debtor,  by  com- 
pelling a  sale  of  his  interest  under  circumstances  in  which 
there  must  generall}',  from  its  uncertainty  and  litigious  char- 
acter, be  a  very  great  sacrifice,  to  his  injury.  If  he  has  no 
right,  in  such  a  case,  to  maintain  a  bill  to  save  his  own  inter- 
est, it  furnishes  no  ground  why  the  court  should  not  interfere 
in  his  favor,  through  the  equities  of  the  other  partners.     This 

partnership   funds   are  exhausted,  in   Gordon   d.  Cannon,  IS  Gratt. 

and  that  sepai*ate  creditors  cannot  387.) 

prevent  joint  creditors  from  shar-         ^  Moody  v.  Payne,  2  Johns.  Ch. 

ing  equally  with  them  in  the  sep-  648,  519.    [So  Brewster  v.  liammet, 

arate    estate   when    there    are    no  4    Conn.    540;    Sitler    t).   Walker, 

partnership  funds.     See  the   able  Freem.  Ch.  77.   See  Phillips  u.  Cook, 

judgmenUofRedfield,  Chancellor.]  24   Wend.  369,  398;  3  Kent,  65]; 

{See  also  the  remarks  of  the  Court  | Hardy  9.  Donellan,  33  Ind.  501}. 
in  Straus  v.  Kerngood,  21  Gratt.         ^  See  Skipp  v.  Harwood,  2  Swans. 

5S4,    and    those    of    Uie    judges  586, 587. 
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seems,  notwithstanding  the  doubts  su^ested  by  Mr.  Chan- 
cellor Kent,  to  be  the  true  result  of  the  English  decisions  on 
this  subject,  which  do  not  distinguish  between  the  case  of  an 
assignee  of  a  partner,  and  that  of  an  executor  or  administra- 
tor of  a  partner,  or  of  the  sheriff,  or  of  an  assignee  in  bank- 
ruptcy.^ 

1  See  T«iylor  p.  Fields,  4  Ves.  of  tangible  property),  and  may  sell 

396-398;   s.  c.  15  Ves.  559,  note;  on  execution  the  interest  of  such 

Barker  v,  Goodair,  11  Ves.  78,  85-  partner,  whatever  it  may  be,  in  the 

87;   Skipp  i».   Harwood,  2  Swans,  partnership  goods,  the  same  rule  ap- 

680,  587;    Franklyn   v,  Thomas,  3  plies  to  proceedings  by  foreign  ab- 

Mer.  225,  234;  Hawkshaw  v.  Park-  tachment,  and  that  the  interest  of 

ins,  2  Swans.  539,  548;  Parker  v,  each  partner  in  a  debt  due  the  part- 

Pistor,  3  B.  &  P.  288,  289;  Eden  on  nership  from  the  trustee   may  be 

Injunct.  31;  Coll.  on  P.  B.  3,  c.  6,  reached  by  this  process;  and  some 

§  10,  pp.  5-")7-565,  2d  ed. ;  1  Madd.  decisions    countenance    this    view. 

Ch.  Pr.  112.    See  also  Brewster  p.  Whitney  i\   Munroe,   19    Me.   42. 

Hammet,  4   Conn.   540.     See  also  And  see  Thompson  i?.  Lewis,  34  Me. 

Matter  of  Smith,  16  Johns.  102,  and  167;  Berry  v.  llawes,  22  Md.  38; 

the  reporter's  learned  note;  Gow  on  )  1  Am.  Lead. Cas.  5th  ed.  *473-*475, 

P.  c.  3,  §  2,  p.   142,  3d   ed.;   Id.  580-582;  Burnell  r.  Weld,  59  Me. 

c.  4,  §  1,  pp.  203-211 ;  Id.  c.  5,  §  2,  423 ;  Day  r.  McQuillan,  13  Minn.  205; 

p.  220;  Id.  §  3,  pp.  307,  308.     See  Robinson  p.  Tevis,  38  Cal.  611;  Swit- 

1  Story,  Eq.  Jur.  §  C78.    [And  so  zer  v.  Smith,  35  Iowa,  269;  Cox  v. 

are  Place  v.  Sweetzer,  16  Ohio,  142;  Russell,  44  Iowa,  556.     Though  the 

JNewhall  r.  Buckingham,  14  111.  405;  point  does  not  seem  to  have  been 

Hubbard  o.  Curtis,  8  Iowa,  1.    And  raised  in  the  last  two  cases.     So 

see  Cam  mack  ».  Johnson,  1  Green,  formerly  in  Georgia.     Wallace  v. 

Ch.    163;    Thompson   v.   Frist,   15  Hull,  28  Ga.  68;  but  held  otherwise 

Md.  24 ;   Moore  i\  Sample,  3  Ala.  under    the  late  Code.      Branch   r. 

319;    White    i\   Woodward,   8    B.  Adam,  51  Ga.  113 1.    On  the  other 

Mou.  481.     jSee   Hacker  ».  John-  hand,  a  juster  rule  has  been  more 

son,  66  Me.  21:  Crane  o,  Morrison,  frequently  adopted  in  other  Courts, 

17  N.  B.  R.  393;  1  Am.  Lead.  Cas.  and  it  is  now  held  by  the  current  of 

5th  ed.  •473,  579.  |     Another  ques^  authorities    that    a    trustee,   under 

tion  sometimes  arising  from  the  law  such      circumstances,    cannot     be 

of  partnership  is,  how  far  a  pei-son  charged.     To  hold  otherwise  would 

indebted  to  a  partnership  may  be  be  creating  a  severance  of  a  joint 

summoned  into  court  by  process  of  debt  and  would  lead  to  great  embar- 

foreign  attachment,  and  be  charged  rassment  and  confusion  in  determin- 

for  goods,  effects,  or  credits  in  his  ing  the  rights  of  all  parties.     Fisk 

hands,  as  the  trustee  of  one  partner  r.  Ilerrick,  6  Mass.  271;  Lyndon  v. 

in  a  suit  by  a  separate  creditor.     It  Gorham,   1    Gall.   367;    II awes    o. 

has  been  claimed  that  since  the  sepa-  Waltham,   18    Pick.    451;    Upham 

rate  creditor  of  each  partner  may  v,  Naylor,  9  Mass.  490;  Church  u. 

levy  his  execution  against  one  part-  Knox,  2  Conn.  514;  ^lobley  v.  Lon- 

ner  upon  the  joint  estate  of  the  pai-t-  bat,  7  How.  (Miss.)  318;  Barber  v, 

nei-ship  (when  such  estate  consists  Hartford  Bank,  0  Conn.  407;  Pettes 
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V.  Spalding,  21   Vt  66;  Towne  v.  290,  it  is  said  that  a  valid  lien  as 

Leach,  32  Vt.  747;  Cook  u,  Arthur,  against  a  partner  may  be  acquired 

11  Ired.  407;  Johnson  i;.  King,  6  by  attaching  all  his  interest  in  the 

Humph.  233;    Lucas  o.   Laws,  27  effects  of  the  firm,  and  summoning 

Penn.  St.  211;  |  Williams  r.  Gage,  the  other  partners  as  trustees;  but 

49   Missv  777 ;    Sheedy   v.   Second  it  was  held  that  such  a  lien  is  not 

National  Bank,  62  Mo.  17;  Myers  acquired,   so  as  to  support  a  bill 

V.  Smith,  29  Ohio  St.  120;  Lewis  v.  for  an  account  by  merely  summon- 

Paine,    1    Leg.    Gaz.    (Pa.)    503;  ing  the  other  partners  as  trustees.] 

Foot    {'.    Hunkins,    14    Allen,    15;  {Credits  and  choses  in  action  due 

People's  Bank  o.  Shryock,  48  Md.  or  owing  to  the   several   partners 

427;  Sweet  o.  Read,  12  R.  L  121 1.  may  be  garnisheed  and  applied  to  a 

See  Maynard  r.  Fellows,  43  N.  II.  judgment  against  the  partnership. 

255;  jTobey  v,  McFarlin,  115  Mass.  Mitchell  o.  Green wald,  43  Miss.  167; 

98;  Alter  v.  Brooke,  9  Phila.  258|.  Stevens  v.  Perry,  113  Mass.  380.  ( 
In  Treadwell  v.  Brown,  43  N.  H. 
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CHAPTER  XIII. 

DISSOLUTION  OP  PARTNERSHIP. 

§  265.  Modes  of  Dissolution.  Having  considered  the  vari- 
ous topics  belonging  to  the  original  formation  of  the  contract 
of  partnership,  the  rights  of  the  partners  in  and  over  the  part- 
nership property  and  eflfects,  the  powers  and  authorities  of 
each  of  the  partners,  relative  to  the  partnership  property, 
effects,  and  concerns ;  the  liabilities  of  the  partners  to  third 
persons,  and  inter  sese^  and  the  various  remedies  and  modes 
of  redress  by  and  against  partners,  existing  at  law  and  in 
equity,  we  come,  in  the  next  place,  to  the  consideration  of 
the  modes  in  which  a  partnership  may  be  dissolved.  And 
this  part  of  our  subject  may  be  conveniently  discussed  under 
three  distinct  heads.  (1)  Dissolution  by  the  act  or  agree- 
ment or  consent  of  the  parties,  or  of  some  of  them  ;  (2)  Dis- 
solution by  the  decree  of  a  court  of  equity ;  (3)  Dissolution 
by  the  mere  operation  of  law. 

§  266.  Roman  Law.  The  Roman  law  in  like  manner  de- 
clared  that  partnership  might  be  dissolved  in  various  ways, 
as  by  the  extinction  of  the  thing  held  in  partnership,  or  of 
the  peraons  forming  it,  or  of  the  rights  of  action  growing  out 
of  it,  or  of  the  will  of  the  parties  to  the  continuance  of  it. 
"  Societas  solvitur  ex  personis,  ex  rebus,  ex  voluntate,  ex 
actione.  Ideoque,  sive  homines,  sive  res,  sive  voluntas,  sive 
actio  interierit,  distrahi  videtur  societas."  ^  Of  course,  any 
partnership  whatsoever,  whether  it  be  for  a  definite  period,  or 
for  an  indefinite  period,  may  be  at  any  time  dissolved,  at  the 
mutual  will  and  pleasure  of  all  the  partners.  ^'  Diximus," 
says  the  Digest,  ^^  dissensu  solvi  societatem ;   hoc  ita  est,  si 

1  D.  17, 2,  63, 10;  Poth.  Pand.  17,  2,  n.  64,  65,  62, 64,70 ;  ante^  §§  84,  85. 
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omnes  dissentiunt/'  ^  And  the  same  rule  must  be  recognized 
in  the  jurisprudence  of  every  country,  acting  upon  the  mere 
dictates  of  reason  and  natural  justice. 

§  267.  Foreign  Law,  According  to  Pothier,  partnership  is 
dissoluble  under  the  old  French  law  (1)  By  the  expiration 
of  the  time  for  which  it  is  contracted  ;  (2)  By  the  extinction 
of  the  thing,  or  the  completion  of  the  business ;  (8)  By  the 
natural  or  civil  death  of  some  one  of  the  partners ;  (4)  By 
his  failure  or  bankruptcy ;  or  (5)  By  the  voluntary  ex- 
pressed intention  of  being  no  longer  in  partnership.^  Sub- 
stantially the  like  distinction  exists  in  the  present  Civil  Code 
of  France,  and  in  that  of  Louisiana.^  The  same  causes  of 
dissolution  are  also  recognized  in  the  Scottish  law,  the  Span- 
ish law,  the  law  of  Holland,  and  probably  in  that  of  the  other 
continental  nations  which  derive  the  basis  of  their  jurispru- 
dence from  the  Roman  law>  This  general  coincidence  of 
opinion,  in  assigning  the  same  causes  for  the  dissolution  of 
partnership  in  so  many  countries,  shows  that  the  doctrine  has 
its  true  foundation  in  the  general  principles  of  natural  justice 
and  reason,  rather  than  in  the  peculiar  institutions  of  any 
particular  age  or  nation. 

§  267  a-*  (1)  Dissolution  by  Act  of  the  Parties.  Let  us,  in  the 
first  place,  consider  the  cases  of  dissolution  at  the  common  law, 
by  the  act,  or  agreement,  or  consent  of  the  parties  themselves, 
or  of  some  of  them ;  and  this  will  properly  include  all  cases 
where  the  partnership  is  merely  at  will,  or  is  for  a  prescribed 
period,  which  expires  by  efiSux  of  time,  or  otherwise,  accord- 
ing to  its  own  limitation,  or  is  voluntiirily  dissolved  by  mutual 
consent  within  the  prescribed  or  limited  period. 

§  268.  A  Partnership  may  be  dissolved  by  Consent  of  aU  tie 
Partners.  In  respect  to  all  partnerships,  whether  they  are  for 
a  limited  period,  or  at  will,  it  is  very  clear  that  they  may  at 
any  time  be  dissolved  by  the  mutual  pleasure,  clearly  ex- 

>  D.  17, 2,  S5, 3 ;  Potii.  Ftod.  17,  Johnson's  Inat.  of  Laws  of  Spun, 

2,  n.(M.  tit.    15,    p.   232;    Van   Leeawen, 

s  PoCh.  de  Soe.  n.  138.  Comm.  B.  4,  c  23,  §  1. 

s  Code  CitU  of  Fnuioe,  art  1865;        •  [In  the  fint  two  editions  tiua 

Code  of  Loaisiaoa,  ait.  2847.  section  was  by  aocident  numbered 

«  Enk.  Inst.  B.  3,  tiL  3.  §  25;  268.] 
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pressed,  of  all  the  parties.  And  this  is  so  consonant  to  reason 
and  justice,  that  it  would  seem  to  require  no  authority  to  sup- 
port it.  Nevertheless,  the  Roman  law  has  expressly  recog- 
nized it,  and  only  put  the  question,  as  worthy  of  inquiry, 
when  and  under  what  circumstances  the  partnership  might  be 
dissolved  at  the  will  of  one  partner.  "  Diximus,"  says  the 
Digest,  ^*  dissensu  solvi  societatem  ;  hoc  ita  est,  si  omnes  dis- 
sentiunt.  Quid  ergo  si  unus  reuuntiet  ?  "  ^  But  there  is  a 
technical  principle  of  the  common  law,  which  seems  to  re- 
quire that,  when  the  partnership  is  formed  by  deed  for  a  defi- 
nite period,  it  can  properly,  according  to  the  common  law,  be 
dissolved  only  by  deed  ;  for  here  the  maxim  is  held  to  apply : 
*'  Eodem  modo  quo  quid  oritur,  eodem  modo  dissolvitur."  * 
The  same  rule  would  seem  to  have  been  adopted  in  the  Ro- 
man law.  Thus  it  is  said  in  the  Digest :  '^  Nihil  tam  naturale 
est,  quam  eo  genere  quidque  dissolvere,  quo  colligatum  est. 
Ideo  verborum  obligatio  verbis  tollitur  ;  nudi  consensus  obli- 
gatio  contrario  consensu  dissolvitur.^  Prout  quidque  con- 
tractum  est,  ita  et  solvi  debet ;  ut  cum  re  contraxerimus,  re 
solvi  debet."  *  However  this  may  be,  it  is  very  clear  that  a 
dissolution  actually  made  by  the  parties  will  be  held  in  equity 
perfect  and  complete,  to  all  intents  and  purposes,  between 
the  parties,  and  also  as  to  third  persons  having  full  notice 
thereof.* 

§  269.   Partnership  not  limited  as  to  Duration  may  he  Dis- 
solved at  the  WUl  of  Any  Partner,   In  respect  to  partnerships, 

»  D.  17.  2,65,  3;  Poth.  Pand.  Wood  t?.  Gault,  2  Md.  Ch.  Dec.  433.  ] 

17,  2,  n.  68.  lA    formal    notice   of    dissolution, 

*  Ante,  §  117;  Bac.  Abr.  Release,  signed  by  all  the  partners,  and  pub- 

A.  1 ;  2  Saund.  47  fP,  Williams's  ed. ;  lished,  and  a  formal  transfer  of  the 

Story  on  Ag.  §  49;  Coll.  on  P.  B.  partnership  property  to  a  third  per- 

2,  c.  2,  §  2,  pp.  154,  .155,  2d  ed.;  son,  are  not  conclusive  evidence  of 

Doe  V.  Miles,  1  Stark.  181 ;  Rack-  the  time  of  dissolution.    Emerson  v. 

straw  V.  Imber,  1  Holt,  368;  Count-  Parsons,  46  N.  Y.  560.  | 

ess  of  Rutland's  Case,  5  Co.  25  b.;  »  D.  50,  17,  35;  ante,  §  118. 

Blake's  Case,  6  Co.  43  b.;  1  Mont.  *  D.  46,  3,  80;  Poth.  Pand.  50, 

on  P.  Pt  3,  c.  1,  p.  90  [113].    [Al-  17,   n.   1388;    Story  on  Ag.  §  49, 

though  the  partnership  agreement  iK)te;  anto,  §  118. 

be  under  seal,  it  seems  it  is  not  nee-  *  Coll.  on  P.  B.  2,  c  2,  {  2,  pp. 

essary  that  an  agreement  for  disso-  154,  155,  2d  ed. 
Intion  should  be  also  under  seal. 
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where  uo  certain  limit  of  their  duration  is  fixed,  they  are 
deemed  to  be  mere  partnerships  at  wilU  and  therefore  are  or- 
dinarily at  the  common  law  dissolvable  at  the  will  of  any  one 
or  more  of  the  partners ;  for  in  such  cases,  as  the  contract 
subsists  only  during  the  pleasure  of  all  the  partners,  it  is 
therefore  naturally  and '  necessarily  dissolved  by  the  pleasure 
of  any  one  or  more  of  them,  like  every  other  contract  exist- 
ing at  the  mere  will  of  both  parties.^  The  general  rule,  in 
all  such  cases,  is,  Dissociamur  renuntiatioTie? 

*  i4n/tf,  §84;  8  Kent,  53;  1  Mont,  a  case  free  from  fraud,  choose  a 
on  P.  Pt.  8,  c.  1,  p.  90  [113];  Wats,  very  unseasonable  moment  for  the 
on  P.  c.  7,  p.  881,  2d  ed.;  Master  v.  exercise  of  his  right.  A  sense  of 
Kirtou,  8  Ves.  74 ;  Griswold  v.  Wad-  common  interest  is  deemed  a  sufii- 
dington,  15  Johns.  57;  Heath  v,  cient  security  against  the  abuse  of 
Sansom,  4  B.  &  Ad.  172;  Marquand  the  discretion."  In  Peacock  v. 
V,  New  York  Manuf.  Co.,  17  Johns.  Peacock,  16  Ves.  49,  56,  I^rd  El- 
525;  Miles  v.  Thomas,  9  Sim.  606,  don  said:  ''With  regard  to  what 
609;  Nerot  v.  Bumand,  4  Russ.  passed,  since  the  question  was  much 
247,  260;  ]  Carlton  v,  Cummins,  agitated  at  the  bar,  whether  this 
61  Ind.  478;  McElvey  v.  Lewis,  76  partnership  is  now  dissolved  by  the 
N.  y .  873 ;  Sistare  v.  Gushing,  4  notice  in  writing  from  the  def end- 
Hun,  508.  See  Syers  v.  Syers,  1  ant,  that  from  and  after  the  date  of 
App.  Cas.  174;  Mai-ston  v.  Gould,  that  notice  the  partnership  should 
69  N.  Y.  2201.  Mr.  Chancellor  be  considered  dissolved.  The  plain- 
Kent  (3  Kent,  53)  says:  '*  It  is  an  tiff  insists  that  it  is  not  dissolved, 
established  principle  in  the  law  of  and  that  it  can  be  dissolved  only 
partnership,  that,  if  it  be  without  upon  reasonable  notice.  I  have  al- 
any  definite  period,  any  partner  ways  taken  the  rule  to  be,  that  in 
may  withdraw  at  a  moment's  notice,  the  case  of  a  partnership  not  exist- 
when  he  pleases,  and  dissolve  the  ing  as  to  its  duration  by  contract 
partnership.  The  civil  law  contains  between  the  parties,  either  party 
the  same  rule  on  the  subject.  The  has  the  power  of  determining  it, 
existence  of  engagements  with  third  when  he  may  think  proper,  subject 
persons  does  not  prevent  the  disso-  to  a  qualification  that  I  shall  men- 
hition  by  the  act  of  the  parties,  or  tion.  There  is,  it  is  true,  incon- 
either  of  them,  though  those  engage-  venience  in  this;  but  what  would  be 
ments  will  not  be  affected,  and  the  more  convenient?  In  the  case  of  a 
partnership  will  still  continue  as  to  partnership  expiring  by  effluxion  of 
all  antecedent  concerns,  until  they  time,  the  parties  may  by  previous 
are  duly  adjusted  and  settled.  A  arrangement  provide  against  the 
reasonable  notice  of  the  dissolution  consequences ;  but  where  the  part- 
might  be  vei7  advantageous  to  the  nership  is  to  endure  so  long  as  both 
company,  but  it  is  not  requisite;  parties  shall  live,  all  the  inconven- 
aud  a  partner  may,  if  he  pleases,  in  ience  from  a  sudden  determination 


*  2  Bell,  Comm.  B.  7,  o.  2,  p.  631, 5th  ed. ;  Poth.  Paud.  17, 2,  n.  54. 
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§  270.  Jtoman  and  French  Law.  The  same  rule  equally 
prevails  in  the  Roman  law.*  "Manet  autem  societas,"  say 
the  Institutes,  "  eo  usque,  donee  in  eodem  consensu  perse- 
veraverint.  At  cum  aliquis  renuntiaverit  societati,  solvitur 
societas ;  **  *  or,  as  it  is  expressed  in  the  Code,  '*  Tamdiu  soci- 
etas durat,  quamdiu  consensus  partium  integer  perseverat."  ' 
And  Vinnius  has  remarked  upon  the  coincidence,  in  this  re- 
spect, of  the  contract  of  partnership  with  that  of  mandate. 
*'  Societas  et  mandatum  in  eo  conveniunt,  quod  proprio  quo- 
dam  jure,  et  suis  quibusdam  modis  solvantur,  quos  Justini- 
anus,  quoniam  ab  iis  modis,  quibus  jure  communi  obligatio 
tollitur,  remoti  sunt,  explicare  voluit."  ^     And,  after  alluding 

occurs  in  thut  instance,  as  much  as  contract,  the  partnership  may  be 
in  the  other  case.  I  cannot  agree  detennined  when  either  party  thinks 
that  reasonable  notice  is  a  subject  proper ;  but  not  in  this  sense,  that 
*too  thin  for  a  jury  to  act  upon,  as  in  there  is  an  end  of  the  whole  concern, 
many  cases  juries  and  courts  do  de-  All  the  subsisting  engagements  must 
teimtne  what  is  reasonable  notice,  be  wound  up;  for  that  purpose  they 
With  regard  to  the  determination  of  remain  with  a  joint  interest;  but 
contracts  upon  the  holding  of  lands,  they  cannot  enter  intd  new  engage- 
when  tenancy  at  will  was  more  ments.  This  being  the  impression 
known  than  it  is  now,  the  relation  upon  my  mind,  I  had  some  appre- 
inight  be  determined  at  any  time ;  hension  from  the  turn  of  the  discus- 
not  as  to  those  matters  which  dur-  sion  here,  that  some  different  doc- 
ing  the  t/nancy  remained  a  common  trine  might  have  fallen  from  the 
interest  between  the  parties,  but  as  couH  at  Guildhall;  but  upon  in- 
to any  new  contract  the  will  might  quiry  from  the  Lord  Chief  Justice, 
be  instantly  determined.  When  as  to  his  conception  of  the  rule,  I 
that  interest  was  converted  into  the  have  no  reason  to  believe  that,  if  this 
tenancy  from  year  to  year,  the  Jaw  notice  had  been  given  before  the 
fixed  one  positive  rule  for  six  trial,  the  jury  would  not  have  been 
mouths'  notice,  a  rule  that  may,  in  directed  to  find  that  the  partnership 
many  cases,  be  very  convenient;  in  was,  by  the  delivery  of  that  paper, 
others,  that  of  nursery  grounds,  for  dissolved."  See  also  Featherston- 
instance,  most  inconvenient.  As  to  haugh  v.  Fenwick,  17  Ves.  298,  308, 
trades  in  general,  there  is  no  rule  309;  Crawshay  v.  Maule,  1  Swans, 
for  the  determination  of  partner-  495,  508;  Heath  v.  Sansom,  4  B.  & 
ship;  and  I  never  heard  of  any  rule  Ad.  172.  [See post,  §  275.] 
with  regard  to  different  branches  of  ^  Poth.  Pand.  17,  2,  n.  64;  ante^ 
trade;  and,  supposing  a  rule  for  §§  84,  85. 
three  months'  notice,  that  time  '  Inst.  3,  26,  4. 
might  in  one  case  be  very  large,  and  ■  Cod.  4,  37,  5;  Poth.  Pand.  17, 
in  another,  in  the  very  same  trade,  2,  n.  69;  Id.  n.  64;  Domat,  1,  8,  5, 
unreasonably  short.  I  have,  there-  art.  1,  2;  ante^  §§  84,  85. 
fore,  always  understood  the  rule  to  ^  Yinn.  ad  Inst.  3,  26,  4. 
be,  that,  in  the  absence  of  express 
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to  the  fact  that  in  common  contracts  the  obligation  thereof 
can  be  extinguished  only  by  the  consent  of  all  the  parties,  he 
adds  that  it  is  otherwise  in  relation  to  the  contract  of  partner^ 
ship.  ''  Sed  illud  proprium  hujus  contractus  (societatis)  est, 
quod  etiam  postquam  res  Integra  esse  desiit,  id  est,  postquam 
jam  collatio  et  communicatio  facta  est,  ab  eo  recedi  et  vel 
iiiiiiis  voluutate  potest;  quomodo  in  specie  dicitur  societas 
dissolvi  renuntiatione.*'  ^  This  also  is  the  clear  result  of  the 
French  law,  as  Pothier  has  instructed  us,  under  ordinary  cir- 
cumstances.^ Indeed,  to  so  great  an  extent  did  the  Roman 
law  carry  its  doctrine,  that,  as  we  shall  presently  see,  a  posi- 
tive stipulation  against  its  dissolution  at  the  will  of  either  of 
the  partners  was  held  to  be  utterly  void,  as  inconsistent  with 
the  true  nature,  and  interests,  and  confidence  of  that  rela- 
tion.^ 

§271.  Express  Renunciation  of  the  Partnership.  A  partner- 
ship at  will  is  presumed  to  endure  so  long  as  the  parties  are 
in  life  and  have  a  capacity  to  continue  it.^  The  dissolution 
of  it,  either  by  death  or  by  a  supervenient  incapacity,  will  of 
course  come  under  consideration  when  we  speak  of  dissolu- 
tion by  mere  operation  of  law.    At  present  it  is  only  necea- 

^  Yinn.  ad  Inst.  3,  26,  4,  Comm.  societas   perpetuo    duraret,  aut  ne 

Intr.  n.  1 ;  Poth.  Pand.  17,  2,  n.  64-  liceret  ab  ea  resilire  invitis  ceteris; 

68.     Vinnius  proceeds  to  give  the  tamen  tale  pactum,  tauquam  factum 

reasons  of  this  doctrine,  and  holds  contra  naturam  societatis,  cujus  in 

that  it  is  80  fundamental  that  it  can-  leternum  nulla  coitio  est  contemnere 

not  be  varied  by  express  agreement:  liceat.     Nam,  quod  Paulus  scribit, 

**  Hoc  in  contractu  societatis  jure  societatem  etiam  in  perpetuum  coiri 

singulari  receptum  est  contra  regu-  posse,  nihil  aliud  siguificat,  quam 

las  communes  de  dissolvendis  obli-  sine  ulla  temporis  prsefinitione,  aut 

gatiouibus.     Idqueduplicide  causa;  donee  socii  vivant;  quse  oonventio 

primum,  quia  socii  officium  invicem  non    hoc    operatur,   ut    non  liceat 

prsestant,  et  accipiunt;  deinde  quia  abire,  sed  ut  solo  lapsu  temporis  non 

non  bene  convenit  cum  natura  et  finiatur  societas. '* 

conditione  societatis,  quse  rationem  '  Poth.  de  Soc.  n.  149. 

quandam  et  jus  fratemitatis  habere  *Ibid. ;   Poth.   de  Soc.  n.   145; 

creditur,  aliquem  invitum  retinere  ante,   §  85;    D.    17,  2,   14;    Poth. 

in  communione;  quippe  cujus  mate-  Pand.  17,  2,  n.  68. 

ria  discordias  inter  non  consentien-  ^  Coll.  on  P.  B.  1,  c.  2,  §  1,  p.  68» 

tes    ezcitare    solet.      Adeo    autem  2d  ed. ;  2  Bell,  Comm.  B.  7,  c.  2, 

visum  est  ex  natura  esse  societatb,  pp.  631,  632,  5th  ed. ;  Poth.  de  Soo. 

unius  dissensu  totam  dissolvi,  ut,  n.  65;  anle,  §  84. 
quamvis  ab    initio   convenerit,   ut 
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sary  to  say  that  a  dissolution  may  be  made  not  only  by  a 
positive  or  express  renunciation  thereof  by  one  partner,  but 
also  by  implication  from  his  acts  and  conduct ;  or,  as  Vinnius 
expresses  it :  ^^  Porro  autem  renuntiatione  dissociamur  aut 
voluntate  aperta,  aut  tacita.  Aperta,  cum  ceteris  nuntiatur, 
ut  res  suas  sibi'habeant  atque  agant."  *  Of  express  renuncia-. 
tion  it  scarcely  seems  necessary  to  say  anything,  when  tlie 
partnership  is  merely  at  will,  since  it  can  make  no  difference 
whether  it  originated  by  mere  consent,  or  by  verbal  agree- 
ment^ or  by  written  articles,  or  by  any  instrument  under  seal, 
for  in  each  and  every  of  these  cases  the  same  doctrine  will 
prevail,  whether  the  renunciation  be  by  parol,  or  in  writing, 
or  by  declaration  under  seal.^  For  the  rule  of  the  common 
law  already  referred  to  has  here  no  just  application,  that  the 
dissolution  must  be  by  an  instrument  of  as  high  a  nature  as 
that  by  which  it  was  created,  according  to  the  maxim  :  "  Eo- 
dem  modo  quo  quid  constituitur,  eodem  modo  dissolvitur ; "  ^ 
or,  as  it  is  sometimes  expressed:  ^^ Nihil  tam  conveniens  est 
naturali  sequitati,  quam  unumquodque  dissolvi  eo  ligamine, 
quo  ligatum  est ; "  *  which  is  certainly  open  to  much  ques- 
tion as  a  doctrine  of  natural  equity,  if  we  are  to  understand 
thereby  that  it  is  the  only  effectual  mode  of  working  a  disso- 
lution thereof. 

§  272.  Tacit  or  Implied  Renunciation  of  the  Partnership.  As 
to  dissolution  by  tacit  renunciation,  or  by  implication  from 
circumstances,^  it  may  arise  in  various  ways,  as  by  the  with- 
drawal of  a  partner  from  the  business  of  the  partnership,  and 
engaging  in  other  concerns,  or  by  his  refusal  to  act  with  the 
other  partners  in  the  business  ;  or  by  his  assigning  over  his 
shai^  in  the  partnership ;  ^  or  by  his  doing  any  other  act 

*  Vinn.  ad  Inst.  3,  26,  4,  Comm.  »  [Fellows  v,  Wymau,  33  N.  H. 
n.  1;  an/e,  §S  84,  85.  351.] 

'  But  see  Doe  d.  Waithmaa  v,         ^  Marquand  v.  New  York  Manuf . 

Miles,  1  Stark.  181.  Co.,   17  Johns.   525;    Ketcham  v. 

•Branch's    Max.    47,    5th    ed.  Clark,  6  Johns.  144;  Per  Lord  Chief 

1824;    Blake's    Case,   6  Co.   43  b;  Justice  Denman,  in  Heath  u.  San- 

ante,  §  268.  som,  4  B.  &  Ad.  172;  Rodriguez  v. 

*  The  Countess  of  Rutland's  Heffenian,  5  Johns.  Ch.  417.  {See 
Case,  5  Co.  25  b;  Blake's  Case,  6  Wilson  v,  Davis,  1  Mont.  188; 
Co.  43  b;  2  lust.  359;  wUe,  §  268.  Lintner    v.   Millikin,   47  111.  178  ; 
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utterly  inconsistent  with  the  continuing  relation  of  partner- 
ship. Vinnius  has  enumerated  several  modes  under  the  Ro- 
man law,  by  which  a  tacit  renunciation  took  effect,  upon  the 
ground  of  their  inconsistency  with  the  relation  of  partnership : 
(1)  By  a  novation  of  the  action,  pro  socio^  effected  by  one 
of  the  partners;  (2)  By  an  action  brought  by  one  partner 
against  the  others  for  the  purpose  of  dissolving  the  partner- 
ship ;  (3)  By  each  partner  separately  engaging  in  business, 
and  acting  for  his  own  sole  account.^  This  last  ground  is 
pointedly  adverted  to  in   the  Roman  law.     ^^  Itaque,  cum 

Spaunhorst  v.  Link,  46  Mo.  197;  ship,  does  not  necessarily  work  a 
Ballard  v.  Callison,  4  W.  Va.  326;  dissolution.  Du  Pont  v.  McLaran, 
Ayer  v,  Ayer,  41  Yt.  346;  Sistare  61  Mo.  502;  post,  §  309.  Seizure 
v.  Gushing,  4  Hun,  503;  Power  v.  underezecutionof  the  interest  of  one 
Kirk,  1  Pittsb.  (Penn.)  610.  |  [A  pro-  pai'tner  in  partnership  property  does 
posal  for  a  dissolution,  not  accepted,  not  dissolve  the  partnership.  Chop- 
is  not  a  dissolution.  Hall  v.  Hall,  pin  v,  Wilson,  27  La.  Ann.  444;  pontj 
12  Beav.  414.  But  notice  by  two  §311.  The  admission  of  a  new  part- 
partners  to  the  third,  that  **  we  shall  ner  dissolves  the  old  firm.  Abat  v. 
dissolve  the  partnership  "  on  a  cer-  Penny,  19  La.  Ann.  289.  As  to 
tain  day,  operates  as  a  dissolution  what  circumstances  do  not  consti- 
on  that  day;  and  this,  although  the  tute  a  dissolution  by  implication,  see 
partner  to  whom  the  notice  is  sent  Whitworth  v.  Ballard,  56  Ind.  279 ; 
is  a  lunatic.  Mellersh  v.  Keen,  27  Ambler  t;.  Whipple,  20  Wall.  546; 
Beav.  236.  See  Hart  v.  Clarke,  6  Amsinck  o.  Bean,  22  Wall.  395;  In 
De  G.  M.  &  G.  232;  Pearce  v.  Lind-  re  Shepard,  3  Bened.  347.  | 
say,  3  De  G.  J.  &  S.  139.  Making  ^  Vinn.  Inst.  3,  26,  4,  Comra.  n. 
up  a  stock  account  of  a  firm,  and  2.  The  language  of  Vinnius  is: 
ascertaining  the  amount  of  the  in-  *^  Tacita  voluntas  renuntianditribua 
terest  of  one  partner,  and  trans-  his  factis  evidenter  arguitur;  (1) 
ferring  it  to  the  credit  of  another  novatione  actionis  pro  socio  ab  uno 
firm  of  which  he  was  a  member,  ex  sociis  facta,  quod  etiam  significat 
will  not  dissolve  the  firm.  Russell  Ulpianus,  cum  dicit,  societatem 
17.  Inland,  12  Allen,  349.]  |  A  lease,  etiam  ab  actione,  seu  ab  intentu 
by  one  partner  to  another,  of  his  actionis  distrahi ;  (2)  actione  pro 
interest  in  real  estate  owned  and  socio  ab  uno  adversus  alios  insti- 
operated  by  the  firm  for  the  term  of  tuta  distrahendse  societatis  causa; 
two  years,  at  a  stated  rental,  dis-  (3)  cum  separatim  agere  coeperint, 
solves  the  partnership  in  the  absence  et  sibi  quisque  negotiari ;  veluti,  si 
of  any  assent  of  the  members  of  the  .typographi  aliquot,  qui  antea  corn- 
firm  to  suspend  it  during  the  con-  munibus  sumptibus  libros  impri- 
tinuance  of  the  lease.  See  Mc-  mendos  curabant,  postea  singuli 
Adams  v.  Hawes,  9  Bush  (Ky.),  15.  domi  suse  sibi  imprimei*e  ccBperint, 
But  a  conditional  transfer  in  the  et  commune  impend! um  facere  desi- 
nature  of  a  mortgage,  by  one  part-  erint,  tacite  renuntiasse  societati 
ner,  of  his  interest  in  the  partner-  intelliguntur." 
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separatim  socii  agere   coeperint,  et  unusquisque  eorum  sibi 
negotietur,  sine  dubio  jus  societatis  dissolvitur."  ^ 

§  273.  Roman  Law.  And  here  the  question  was  greatly- 
discussed  in  the  Roman  law,  whether  the  right  of  renuncia- 
tion of  a  partnership  could  be  exercised  at  any  time  by  any 
partner  at  his  mere  will  and  pleasure,  however  unreasonable, 
or  even  injurious  it  might  be  to  the  other  partners.  It  was 
held  that  it  was  competent  for  any  partner  to  renounce  the 
partnership,  whether  it  was  a  partnerahip  at  will,  or  for  a 
fixed  period  of  time,  even  although  he  had  expressly  stipu- 
lated to  tlie  contrary,  provided  he  acted  with  good  faith  and 
without  any  sinister  motive,  and  provided,  further,  that  the 
time  chosen  for  the  purpose  was  not  unseasonable,  or  injuri- 
ous to  the  interests  of  the  other  partners ;  in  other  words,  it 
was  sufficient  if  the  partner  renounced  for  a  reasonable  cause, 
and  at  a  reasonable  time,  and  in  a  reasonable  manner.  ^'  Si 
convenerit  inter  socios,  ne  intra  certum  tempus  communis  res 
dividatur,  non  videtur  convenisse,  ne  societate  abeatur.  Quid 
tamen,  si  hoc  convenit,  ne  abeatur ;  an  valeat  ?  Eleganter 
Pomponius  scripsit,  frustra  hoc  convenire,  nam  etsi  non  con- 
venit, si  tamen  intempestive  renuntietur  societati,  esse  pro 
socio  actionem.  Sed  etsi  convenit,  ne  intra  certum  tempus 
societate  abeatur,  et  ante  tempus  renuntietur,  potest  rationem 
habere  renuntiatio ;  nee  tenebitur  pro  socio,  qui  ideo  renun- 
tiavit,  quia  conditio  qusedam,  qua  societas  erat  coita,  ei  non 
prsestatur ;  aut  quid,  si  ita  [injuriosus  et]  damnosus  socius 
sit,  ut  non  expediat  eum  pati  ? ''  ^ 

»  D.  17,  2,  64;  Poth.  Pand.  17,  they  all  agree  to  it.      2.  The  tie 

2,  n.  69.  which    is    among    partners,  heing 

*  D.  17,  2,  14;  Poth.  Pand.  17,  founded   on    the  •  reciprocal    choice 

2,  n.  64-68;  1  Story,  Eq.  Jur.  §  66S.  which  they  make  of  one  another, 

—  Domat  has  summed  up  the  prin-  and  on  the  hopes  of  some  profit,  it  is 

cipal  doctrines  of  the  Roman  law  on  free  for  every  one  of  the  partners  to 

this  subject  in  the  following  articles:  break  off  partnership  whenever  he 

**1.   As  partnership   Ls  formed  by  pleases;  whether  it  be  because  there 

consent,  so  is  it  in  the  same  manner  is  no  good  agreement  among  the 

dissolved ;  and  it  is  free  for  the  part-  partners,  or  that  some  necessary  ab- 

ners  to  break  off  their  partnership,  sence,   or  other  affairs,    make  the 

and  to  give  it  over  whenever  they  partnership  burdensome  to  him  who 

please,  even  before  the  end  of  the  is  desirous  to  leave  it;  or  that  he 

term  which  it  was  to  have  lasted,  if  does  not  like  a  commerce  which  the 
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§  274.   Foreign  Law.   By  the  old  French  law  a  partnership 
which  was  for  an  indefinite  period,  or  withoat  any  limitation 

partnei-8  are  about  to  undertake;  or  the  time  to  which  the  partnership 
that  he  does  not  find  his  account  iu  was  to  have  lasted,  abandoning  a 
the  partnership;  or  for  other  rea-  business  with  which  he  was  charged, 
sons.  And  he  may  give  over  part-  And  he  who  breaks  off  tlie  partner- 
uership  without  the  consent  of  the  ship  in  this  manner  shall  have  no 
other  partners,  and  that  even  before  share  in  the  profits  which  shall 
the  time  at  which  it  was  to  have  happen  to  be  made  afterwards;  but 
ceased,  and  although  it  have  been  he  shall  bear  his  part  of  what  losses 
agreed  that  none  of  the  partners  shall  afterwards  happen,  iu  the  same 
should  break  off  the  pai*tnership  till  manner  as  he  would  have  been  bound 
the  time  agreed  on  were  expired,  to  do  if  he  had  not  quitted  the 
Provided  that  the  partner  does  not  partnership.  4.  The  partner  who 
break  off  with  some  sinister  view;  as  renounces  the  partnership  at  an  un- 
if  he  quits  the  partuerehip  that  he  seasonable  time  not  only  does  not 
may  buy  for  himself  alone  what  the  free  himself  from  his  engagements 
whole  community  had  a  mind  to  to  his  copartners,  but  is  answerable 
purchase,  or  that  he  may  make  some  for  all  the  losses  and  damages  which 
other  profit  to  the  prejudice  of  the  his  unseasonable  renunciation  may 
other  pai*tners,  by  his  leaving  them ;  have  caused  to  the  society.  Thus, 
or  provided  he  does  not  quit  after  if  a  partner  quits  whilst  he  is  on  a 
some  business  is  begun,  or  at  an  un-  journey,  or  engaged  in  any  other 
seasonable  time,  which  may  occasion  business  for  the  community ;  or  if 
some  loss  or  damage  to  the  commu-  his  quitting  obliges  the  partners  to 
nity.  3.  The  partner  who  breaks  sell  any  merchandise  before  the  time; 
off  partnei*8hip  with  an  unfair  de-  he  shaU  be  bound  to  make  good  the 
sign  disengages  his  copartners  from  losses  and  damages  which  his  leav- 
all  engagements  to  him,  but  does  iug  the  partnership  under  the  cir- 
uot  disengage  himself  from  his  obli-  cumstances  shall  have  occasioned, 
gations  to  them.  Thus,  he  who  5.  In  order  to  judge  whether  the 
should  withdraw  himself  from  an  partner  withdraws  himself  at  an  uu- 
universal  partnership  of  their  whole  seasonable  time,  it  is  necessary  to 
estate,  present  and  to  come,  that  he  consider  what  is  most  profitable  for 
alone  might  inherit  a  succession  the  whole  community,  and  not  for 
fallen  to  him,  would  bear  the  whole  any  one  of  tlie  partners  in  particular, 
loss,  if  the  succession  which  he  alone  6.  If,  after  a  fair  and  lawful  renun- 
inherits  should  prove  burdensome;  ciation,  the  partner  who  has  quitted 
but  he  would  not  depnve  his  copart-  the  partnership  begins  anew  to 
iiers  of  the  profit,  if  the  succession  carry  on  any  commerce  from  which 
should  prove  advantageous,  and  they  he  reaps  some  profit,  he  will  not  be 
have  a  mind  to  share  in  it.  And  in  bound  to  share  it  with  his  foi*mer 
general,  if  a  partner  breaks  off  at  an  partnera.  7.  A  fraudulent  and  un- 
unneasonable  time,  which  occasions  seasonable  renunciation  is  never 
the  loss  of  some  profit  to  the  com-  permitted,  whether  the  contract  of 
munity,  which  otherwise  it  might  partnership  has  provided  against 
have  made,  or  which  causes  any  it  or  not.  For  this  would  be  re- 
other  damage,  he  will  be  bound  to  pugnant  to  fidelity,  which,  being 
make  it  good;  as  if  he  quits  before  essential  to  the  contract  of  partner- 
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of  time,  might  be  dissolved  at  the  mere  pleasure  of  any  one 
of  the  partners,  under  two  qualifications  or  restrictions ;  (1) 
that  the  renunciation  should  be  in  good  faith  ;  (2)  that  it 
should  not  be  made  at  an  improper  time.^  But  partnerships, 
which  by  the  original  contract  were  to  endure  for  a  limited 
period,  were  deemed  not  to  be  dissoluble  until  the  expiration  of 
that  period,  unless  some  just  cause  of  dissolution  should  oc- 
cur.2  In  this  latter  event  any  partner  might,  upon  giving  due 
notice,  renounce  the  partnership.  Some  of  the  just  causes  here 
referred  to  were  that  such  partner  was  to  be  long  absent  in  the 
service  of  the  State  ;  another  was  some  habitual  infirmity,  which 
disabled  him  from  performing  his  duties.^  The  modern  Code  of 
France,  and  that  of  Louisiana,  have  adopted  the  same  rules.* 
Substantially  the  same  principles  prevail  in  the  Scottish  law.* 

ship,  is  always  understood  to  be  French  Civil  Code  expresses  the 
comprehended  in  it.  8.  The  renun-  whole  doctrine  in  tlie  following 
ciation  is  of  no  use  to  the  person  brief  terms  :  *^  Dissolution  of  part- 
who  has  made  it  till  it  be  made  nership  by  the  will  of  one  of  the 
known  to  the  other  partners;  and  if  parties  applies  only  to  partnerships 
in  the  interval  after  the  renunci-  the  duration  of  which  is  unlimited, 
ation,  and  before  it  is  known  to  and  is  effected  by  a  renunciation 
the  other  partners,  he  who  has  re-  notified  to  all  the  partners,  provided 
nounced  makes  any  profit,  he  will  be  such  renunciation  be  bona  Jide^  and 
obliged  to  share  it  with  his  copart-  not  made  at  an  improper  time, 
ners;  but  if  he  suffers  any  loss,  it  Renunciation  is  not  made  bona  fide^ 
will  all  fall  upon  himself.  And  if  where  the  partner  renounces  in  order 
in  this  space  of  time  the  other  part-  to  appropriate  to  himself  alone  the 
ners  reap  any  gain,  he  will  have  no  profit  which  the  partners  proposed 
share  in  it;  and  if  they  suffer  any  to  have  drawn  out  in  common.  It 
loss,  he  must  bear  his  part  of  it.''  is  made  at  an  improper  time,  where 
Domat,  1,  8,  5,  art.  1-8,  by  Strahan.  the  things  are  no  longer  entire,  and 
See  also  Mr.  Swanston's  learned  that  it  is  of  consequence  to  the  part- 
note  to  Crawshay  r.  Maule,  1  Swans,  nership  that  its  dissolution  be  de- 
509,  note  (a) ;  Poth.  Pand.  17,  2,  n.  ferred.  Dissolution  of  partnerships 
64-68;  2  Bell,  Comm.  B.  7,  c.  2,  pp.  for  a  term  cannot  be  demanded  by  ' 
632,  633,  5th  ed. ;  1  Story,  Eq.  Jur.  one  of  the  partners  before  the  term 
§  668.  agreed,  unless  for  just  motives;  as 
^  Poth.  de  Soc.  n.  149,  150.  where  another  partner  fails  in  his 
'  Poth.  de  Soc.  n.  152,  153.  engagements,  or  that  an   habitual 

•  Poth.  de  Soc.  n.  153, 154.  See  infirmity  renders  him  unfit  for  the 
a  like  rule  in  the  Roman  law.  Poth.  affairs  of  the  partnership,  or  other 
Pand.  17,  2,  n.  68.  similar    cases,   the  lawfulness  and 

*  Code  Civil  of  France,  art.  weight  of  which  are  left  to  the  ar- 
1869-1871;      Code     of     Louisiana  bitration  of  judges." 

( 1825) ,     art.      2855-2859.  —  The       »  Ersk.  Inst.  B .  3,  c.  3,  §  26 ;  2  Bell, 
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§  275.  Renunciation^  at  Common  Law^  of  a  Partnership  for  a 
Time  Limited.  At  the  common  law  there  does  not  seem  to  be 
any  such  recognized  limitation  or  qualification  of  the  right  of  re- 
nunciation by  any  one  partner,  where  the  partnership  is  merely 
at  will ;  for  in  such  cases  any  partner,  as  we  have  seen,  may 
dissolve  it  at  his  pleasure.^     In  cases  where  the  partnership  is 

Comm.  B.  7,  c.  1,  pp.  532,  533,  junction  may  issue  to  restrain  the 
5th  ed.  said  defendants,  James  Van  Som- 
^  Ante^  %  260;  Marquand  r.  N.  mer,  &c.,  from  dissolving  or  break- 
Y.  Manuf.  Co.,  17  Johns.  525.  —  ing  up  the  copartnership,  now  car- 
Mr.  Swauston,  in  his  learned  note  rying  on  between  the  plaintiff  and 
to  Crawshay  v.  Maule,  1  Swans,  the  said  defendants,  &c.,  or  from 
509-514,  says :  **  The  Editor  is  not  doing  any  act  whatever  tending 
apprised  of  any  direct  authorities  in  thereto,  and  also  to  restrain  the 
the  English  law  on  the  distinction  said  defendants,  &c.f  from  selling 
between  seasonable  and  unseason-  or  disposing  of,  or  joining  in  the 
able  dissolution.  But,  in  one  in-  sale,  conveyance,  or  assignment  of 
stance  the  Court  of  Chancery  seems  the  leasehold  estate,  and  interest 
to  have  assumed  jurisdiction  to  belonging  to  the  said  copartnership, 
qualify  the  right  of  renunciation,  by  or  contracting  for  the  sale  thereof, 
reference  to  that  distinction.  *  An  or  joining  in  such  contract,  in  the 
application  was  made  some  years  presence  of  Mr.  John  Cocks  and 
ago  to  the  Court  of  Chancery  for  an  Mr.  Maddock,  of  counsel  with  the 
injunction  to  inhibit  the  defendants  defendants,  who  prayed  that  the 
from  dissolving  a  commercial  part-  said  notice  might  be  saved;  where- 
nership;  the  other  side  proposed  to  upon,  and  upon  hearing  what  was 
defer  it,  as  not  having  had  time  to  alleged  by  the  counsel  on  both  sides, 
answer  the  affidavits;  but  it  was  in-  it  is  ordered  that  the  benefit  of  the 
sisted  that  this  was  in  the  nature  of  notice  of  the  said  motion  be  saved 
an  injunction  to  stay  waste,  and  that  till  the  last  day  of  this  term,  the  de- 
irreparable  damage  might  ensue,  feudants  consenting  not  to  do  any- 
At  length  the  Court  deferred  it,  the  thing  contrary  to  what  the  plaintiff 
defendants  undertaking  not  to  do  now  prays,  in  the  mean  time;  and 
anything  prejudicial  in  the  mean  it  is  further  ordered  that  the  de- 
time.  But  no  doubt  arose  concern-  fendants  do  file  their  affidavits  two 
ing  the  general  propriety  of  such  an  days  before.'  Reg.  Lib.  A.  1771, 
application.  Chavany  against  Van  fol.  6.  The  benefit  of  the  notice 
Sommer,  in  Chancery,  M.  T.  11,  was  afterwards  saved  till  the  first 
6.  3;'  3  Wooddeson,  Lect.  416,  general  seal  ensuing  the  term;  (Id. 
note.  The  register  contains  the  fol-  fol.  7.),  and  on  the  2.5th  of  Novem- 
lowing  entry  of  the  original  applica-  ber  the  defendants  obtained  au 
tion  in  this  case.  Peter  Chavany,  order  for  time  to  answer.  Id.  fol. 
plaintiff,  James  Van  Sommer,  and  147.  The  register  has  been  searched 
others,  defendants;  14th  November,  to  the  end  of  Trinity  Term,  1775, 
1771.  *  Wliereas  Mr.  Solicitor-Gen-  without  discovering  any  further 
eral,  of  counsel  with  the  plaintiff,  trace  of  this  cause.  In  another  case 
this  day  moved  and  offered  divers  the  Court  qualified  the  obligation  to 
reasons  into  this  Court,  that  an  in-  continue  a  partnership,  by  reference 
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by  the  agreement  to  endure  for  a  limited  period  of  time,  the 
question,  whether  it  may  within  the  period  be  dissolved  by  the 
mere  act  or  will  of  one  of  the  partners,  without  the  consent 
of  all  the  others,  does  not  seem  to  be  absolutely  and  definitely 
settled  in  our  jurisprudence,  although  it  would  not  seem,  upon 
principle,  to  admit  of  any  real  doubt  or  difficulty.  When- 
ever a  stipulation  is  positively  made  that  the  partnership  shall 
endure  for  a  fixed  period,  or  for  a  particular  adventure  or 
voyage,  it  would  seem  to  be  at  once  inequitable  and  injurious 
to  permit  any  partner  at  his  mere  pleasure  to  violate  his  en- 
gagement, and  thereby  to  jeopard,  if  not  sacrifice,  the  whole 
objects  of  the  partnership ;  for  the  success  of  the  whole  un- 
dertaking may  depend  upon  the  due  accomplishment  of  the 
adventure  or  voyage,  or  the  entire  time  be  required  to  put 
the  partnership  into  beneficial  operation.^  It  is  no  answer  to 
say  that  such  a  violation  of  the  engagement  may  entitle  the 
injured  paiiiners  to  a  compensation  in  damages ;  for,  inde- 
pendently of  the  delay  and  uncertainty  attendant  upon  any 
such  mode  of  redress,  it  is  obvious  that  the  remedy  may  be  — 
nay,  must  be  —  in  many  cases  utterly  inadequate  and  unsatis- 
factory. If  there  be  any  real  and  just  ground  for  the  aban- 
donment of  the  partnership,  a  court  of  equity  is  competent  to 
administer  suitable  redress.  But  that  is  exceedingly  differ- 
ent from  the  right  of  the  partner,  sua  sponte^  from  mere  ca- 
price, or  at  his  own  pleasure,  to  dissolve  the  partnership.^    In 

to  the  design  of  the  contract;  and  ship  is  a  very  different  thing  from 

directing  an    inquiry  whether   the  the  right  of  the  partner  himself  to 

business  could  be  carried  on  accord-  dissolve  it  sua  sponle,    [See  Blisset 

iug  to  the  true  intent  and  meaning  v.  Daniel,  10  Hare,  493;  Feathers- 

of  the  articles,  expressed  a  deter-  tonhaugh  o.  Turner,  25  Beav.  382; 

mination  to  dissolve  the  partnership,  Skinner  v.  Tinker,  31  Barb.  333.] 

if  the  Master  reported  in  the  nega-  ]The  bad  character  and  dishonesty 

tive.     Baring  t7.  Dix,  1  Cox,  213;  of  one  partner  do  not  authorize  his 

1  Mont,  on  P.  00 ;  and  in  Waters  v.  copartner  of  his  own  motion  to  treat 

Taylor,  2  Yes.  &  B.  299,  Lord  Eldon  the  partnership  as  ended,  and  take 

declared  a  partnership  dissolved  by  upon    himself    all  the    benefits  of 

the  conduct  of  the  parties «  rendering  their  joint  ]alx>r  and  joint  property, 

it  impossible  to  conduct  the  under-  Ambler  v.  Whipple,  20  Wall.   546. 

taking  on  the  terms  stipulated.     See  But  see  McMahon  v.  McClernan,  10 

Denisart,  voce,   Soci^td,   s.   12,  p.  W.  Va.  419.| 
539."     But  the  right  of  a  Court  to         *  1  Story,  Eq.  Jur.  §  668. 
decree  a  dissolution  of  the  partner-         *  See  1  Story,  Eq.  Jm'.  §  668.  [A 
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short,  the  opposite  doctrine,  although  perhaps  in  some  meas- 
ure countenanced  by  the  Roman  law,  is  founded  upon  reasons 
exceedingly  artificial,  if  not  indefensible.  It  proceeds  upon 
a  ground  which  cannot  be  maintained  in  common  sense  or 
justice,  that  any  partner  has  a  right  to  found  his  own  claim 
to  immediate  indemnity  and  safety  upon  a  known  injury  to 
the  rights  and  interests  of  his  copartners,  whatever  may  be 
the  nature  or  extent  thereof.^ 

• 

partnership  between  two  solicitors  untiiry  act  of  his  own.  This  is  not 
may  be  dissolved  instantert  if  one  like  those  cases  where,  by  the  act  of 
of  them  fraudulently  sells  out  trust  God,  or  by  the  operation  of  law,  the 
funds  and  applies  the  produce  to  his  partnership  is  dissolved,  as  by  the 
own  use.  Essell  o.  Hay  ward,  30  death  or  bankruptcy  of  a  partner." 
Beav.  158.  See  Allhusen  v,  Borries,  The  same  doctrine  seems  to  have 
15  W.  R.  739.]  been  held  in  the  unreported  case  of 
^  The  opinion  here  maintained  Chavany  p.  Tan  Sommer,  3  Wood- 
has  the  apparent  support  of  the  most  deson,  Lect  p.  416,  note;  1  Swans, 
respectable  elementuy  writers,  and  512,  note;  ante,  third  note  from  this; 
has  been  either  taken  for  granted,  [and  it  was  so  held  in  Smith  v.  Mu- 
or  partially  upheld  by  many  emi-  lock,  1  Robertson  (N.Y.),  569];  {Von 
nent  judges.  See  Gow  on  P.  c.  5,  Tagen  v.  Roberts,  2  Pearson's  Dec 
§  1,  pp.  218,  219,  226,  8d  ed. ;  Coll.  (Penu.)  187.  In  Cole  v.  Moxley,  12 
on  P.  B.  1,  c.  2,  §  2,  p.  68,  2d  ed. ;  W.  Va.  730,  it  was  held  that  a  part- 
Wats,  on  P.  c.  7,  p.  381,  2d  ed. ;  1  nership  to  endure  for  a  fixed  period 
Mont,  on  P.  Pt.  8,  c.  1,  §  1,  p.  90,  could  not  be  dissolved  at  the  will  of 
[113] ;  3  Kent,  61.  Lord  Eldon ,  in  one  of  the  partners,  and  where  he  had 
Peacock  v.  Peacock,  16  Yes.  49,  and  excluded  his  copartner  from  the  busi- 
Crawshay  v.  Maule,  1  Swans.  495,  ness  he  must  account  for  the  profits 
took  it  for  granted  tiiat  one  partner  up  to  the  date  fixed  for  the  termina- 
could  not,  of  his  own  mere  will,  dis-  tion  of  the  partnership}.  The  case 
solve  a  partnership  for  a  limited  of  Marquand  v.  N.  Y.  Manuf.  Co., 
period.  Mr.  Justice  Washington  17  Johns.  525,  and  the  dictum  of  Mr. 
asserted  the  same  doctrine  in  posi-  Justice  Piatt,  in  Skinner  o.  Dayton, 
tive  terras,  in  Pearpoint  v»  Graham,  19  Johns.  518,  538,  are  indeed  to 
4  Wash.  C.  C.  223.  On  that  occa-  the  contrary.  {See  also  Sistare  o. 
sion  he  said:  **Now  it  is  perfectly  Cushing,  4  Hun,  503. |  Mr.  Chan- 
clear  that  one  partner  cannot,  by  cellor  Kent  (8  Kent,  54,  55,  Id.  61) 
withdrawing  himself  from  the  asso-  has  summed  up  the  reasoning  on 
ciatiou  before  the  period  stipulated  this  side  of  the  question,  without, 
between  the  partners  for  its  continu-  however,  expressing  his  own  opin- 
ance,  either  dissolve  the  partnership  ion.  He  says:  **But  if  the  part- 
or  extricate  himself  from  the  re-  ners  have  formed  a  partnership  by 
sponsibilities  of  a  partner,  either  in  articles  for  a  definite  period,  in  thttb 
respect  to  his  associates  or  to  third  case  it  is  said  that  it  cannot  be  dis- 
persons ;  and  if  this  be  so,  it  would  solved  without  mutual  consent  be- 
seem that  he  could  not  produce  the  fore  the  period  arrives.  This  is  the 
same  consequence  by  any  other  vol-  assumed  principle  of  law  by  Lord 
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§  276.   Roman  and  Foreign  Law,  Nor  does  the  Roman  law 
or  the  foreign  law  founded  upon  it,  in  cases  of  a  partnership 

Eldon,  in  Peacock  9.  Peacock,  and  tinue  in  such  a  partnership  against 
in  Crawshay  v.  Maule;  and  yet  in  his  will,  inasmuch  as  the  commnn- 
Marquand  v,  N.  Y.  Manuf.  Ck>.,  it  ity  of  goods  in  such  a  case  engen- 
was  held  that  the  volntary  assign-  ders  discord  and  litigation."  He 
ment,  by  one  partner,  of  all  his  in-  afterwards  adds  :  **  In  some  in- 
terest in  the  concern,  dissolved  the  stances,  Chancery  will  restrain  a 
partnership,  though  it  was  stipulat-  partner  from  an  unseasonable  dis- 
ed  in  the  articles  that  the  partner-  solution  of  the  connection ;  and  on 
ship  was  to  continue  until  two  of  the  same  principle,  that  it  will  in- 
the  partners  should  demand  a  disso-  terfere  to  stay  waste  and  prevent  an 
lution,  and  the  other  partners  wished  iireparable  mischief.  And  such  a 
the  business  to  be  continued,  not-  power  was  assumed  by  Lord  Apsley, 
withstanding  the  assignment.  And  in  1771,  without  any  question  being 
in  Skinner  v.  Dayton  it  was  held  made  as  to  the  fitness  of  the  exer- 
by  one  of  the  judges  that  there  cise  of  it.  In  the  civil  law  it  was 
was  no  such  thing  as  an  indissolu-  held  by  the  civilians  to  be  a  clear 
ble  partnership.  It  was  revocable  point  that  an  action  miglu  be  in* 
in  its  own  nature,  and  each  party  stituted  by,  or  on  behalf  v ',  the 
might,  by  giving  due  notice,  dis-  partnership,  if  a  partner  in  ^  case, 
solve  the  partnership,  as  to  all  future  in  which  no  provision  was  made  by 
capacity  of  the  firm  to  bind  him  by  the  articles,  should  undertake  to  dis- 
con tract ;  and  he  had  the  same  legal  solve  the  partnership  at  an  unsea- 
power,  even  though  the  parties  had  sonable  moment;  and  they  went  on 
covenanted  with  each  other  that  the  the  ground  that  the  good  of  the  as- 
partnership  should  continue  for  such  sociation  ought  to  control  the  con- 
a  period  of  time.  The  only  conse-  venienceof  any  individual  member, 
quence  of  such  a  revocation  of  the  But  such  a  power,  acting  upon  the 
partnership  power,  in  the  interme-  strict  legal  right  of  a  party,  is  ex- 
diate  time,  would  be  that  the  part-  tremely  difficult  to  define,  and  I 
ner  would  subject  himself  to  a  claim  should  think  rather  hazardous  and 
of  damages  for  a  breach  of  the  cove-  embarrassing  in  its  exercise."  Vin- 
nant.  Such  o  power  would  seem  to  nius  has  stated  the  general  reason- 
be  implied  in  the  capacity  of  a  part-  ing  of  the  Roman  law  on  this  point 
ner  to  interfere  and  dissent  from  a  in  the  passage  already  cited,  ante^ 
purchase  or  contract  about  to  be  §  270,  note.  But  his  sole  ground  is 
made  by  his  associates  ;  and  the  that  otherwise  the  partnership  would 
commentators  on  the  Institutes  lay  be  perpetual,  which  can  only  apply 
down  the  principle,  as  drawn  from  to  a  case  where  there  is  a  covenant 
the  civil  law,  that  each  partner  for  its  perpetual  duration ;  and  even 
has  a  power  to  dissolve  the  oonnec-  then  it  might  be  dissolved  by  a 
tion  at  any  time,  notwithstanding  court  of  justice  for  a  reasonable 
any  convention  to  the  contrary,  and  cause.  In  the  recent  case  of  Bishop 
that  the  power  results  from  the  na-  v.  Breckles,  Hoff.  Ch.  634,  the  Vioe- 
ture  of  the  association.  They  hold  Chancellor  (Hoffman)  of  New  York 
every  such  convention  null,  and  that  examined  all  the  authorities ;  and 
it  is  for  the  public  interest,  that  no  concluded  by  saying:  **  The  law  of 
partner  should  be  obliged  to  con-  the  Court,  then  requires  something 
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for  a  limited  period  of  time,  properly  considered,  justify  or 
allow  one  partner  to  dissolve  it  at  bis  mere  pleasure  within 
that  period.  On  the  contrary,  as  we  have  seen,^  it  annexes 
to  the  exercise  of  the  right  a  positive  condition  that  it  shall 
be  for  a  just  cause  and  under  reasonable  circumstances. 
Pothier  accordingly  says  that,  in  cases  of  partnership  for  a 
fixed  period  of  time,  there  is  an  implied  understanding  that  it 
shall  not  be  dissolved  until  the  expiration  of  that  period,  at 
least  unless  some  just  cause  for  the  dissolution  shall  have 
supervened ;  and,  therefore,  one  partner  cannot,  without  such 
just  cause,  dissolve  the  partnership  to  the  prejudice  of  the 
other  partners.  He  cites  the  Roman  law  in  support  thereof: 
^^  Qui  societatem  in  tempus  coit,  eam  ante  tempus  renuntian- 
do,  socium  a  se,  non  se  a  socio  liberat ; "  ^  and  he  then  pro- 
ceeds to  enumerate  the  particular  cases  which  shall  constitute 
just  causes  of  dissolution.  Moreover,  this  important  qualifica- 
tion is  annexed  by  the  Roman  law  to  the  right  of  renuncia- 
tion, that  it  is  limited  to  cases  where  it  is  for  the  benefit,  not 
of  the  particular  partner,  but  of  the  partnership  itself,  that  it 
should  be  dissolved;  otherwise  it  is  deemed  unseasonable. 
^^  Hoc  ita  verum  esse,  si  societatis  intersit  non  dirimi  societa- 
tem, semper  enim,  non  id  quod  privatim  interest  unius  ex  so- 
ciis,  servari  solet,  sed  quod  societati  expedit.'*^  So  that,  in 
effect,  the  whole  difference  in  this  view  between  the  Roman 
and  foreign  law  and  the  common  law  resolves  itself  into  this, 

more  than   the   mere  will  of  one  its  own  bosom  a  qualification,  which 

party  to  justify  a  dissolution.    But  shows  that  the  dissolution  must  he 

it  seems  to  me  that  but  little  should  for  a  reasonable  cause,  and  under 

be  demanded.     The  principle  of  the  reasonable  circumstances ;  and  then 

civil  law  is  the  most  wise.     Why  it  seems  most  fit  for  the  action  of  a 

should  this  Court  compel  the  con-  court  of  justice,  and  not  for  one  of 

tinuance  of   an  union,   when  dis-  the  interested  parties.    Ante,  §  273, 

sension  has  marred  all  prospect  of  and  note;  Poth.  Pand.  17, 2,  n .  64, 65; 

the  advantages  contemplated  at  its  Poth.  de  Soc.  n.  138,  146,  149-152. 
formation?    By  refusing  to  dissolve         *  Anie,  §§  273,  274;  Poth.  Pand. 

it,  the  power  of  binding  each  other,  17, 2,  n.  64,  66,  68;  2  Bell,  Comm. 

and  of  dealing  with  the  partnership  B.  7,  c.  2,  pp.  682,  633,  5th  ed. 
property,  remains  when   all  confi-        *  Poth.  de  Soc.  n.  152;  D.  17,  2, 

deuce  and  all  combination  of  effort  65,  6;  Potli.  Pand.  17,  2,  n.  64,  65; 

is  at  an  end.     The  object  of  the  anU^  §  273,  note, 
contract  is  defeated."      In    truth,         «  D.  17,  2,65,  6;  Poth.  Pand.  17, 

however,  the  Roman  law  carries  in  2,  n.  65;  Domat,  1,  6,  5,  art.  4,  5. 

482 


CHAP.  Xlir.]      DISSOLUTION  OP  PABTNERSHIP.  §  277 

tbat  in  the  former  the  partner  may,  by  his  own  act,  primarily 
insist  upon  a  dissolution,  which,  however,  is  not  valid,  unless 
it  be  for  a  just  cause  and  is  aflSnned  to  be  so  by  a  court  of 
justice  ;  *  whereas  the  common  law  does  not  allow  the  disso- 
lution to  be  complete  or  effective,  until  a  court  of  justice  has 
itself  decreed  the  dissolution  for  a  just  cause.  In  substance, 
therefore,  the  rule  is  the  same  in  both  laws,  although  it  is 
varied  in  its  actual  application.  The  rule  of  the  common  law 
is,  to  say  the  least  of  it,  quite  as  convenient  as  that  of  the 
Roman  and  foreign  law,  if,  indeed,  it  be  not  more  appropri- 
ate and  just  and  equitable  than  that  of  the  latter. 

§  277.  Qiiestion  as  to  whether  a  Partnership  is  for  a  Term  or 
at  Will,  The  question  sometimes  occurs,  whether  a  partner- 
ship, under  all  the  circumstances  of  the  case,  is  properly  to  be 
treated  as  a  partnership  at  will,  or  as  a  partnership  for  a  limited 
period.  It  is  by  no  means  necessary  that  there  should  be  an 
express  stipulation  either  wa}' ;  for  its  intended  duration  may 
often  be  ascertained  by  implications  or  presumptions  arising 
from  the  acts  and  conduct  of  the  parties  and  other  accompany- 
ing circumstances.  In  the  absence,  however,  of  all  acts  or  cir- 
cumstances which  clearly  rebut  and  control  the  inference,  the 
conclusion  of  law  is  that  the  partnership  is  intended  to  be  at 
the  mere  will  and  pleasure  of  the  parties.  But  acts  and  cir- 
cumstances may  greatly  qualify  or  even  overturn  this  conclu- 
sion. Thus,  the  question  has  arisen,  whether  the  purchase 
or  lease  of  certain  premises  for  carrying  on  the  trade  or  busi- 
ness of  the  partnership  for  a  limited  term  of  yeai*s  did,  of  it- 
self, amount  to  presumptive  proof  that  there  was  an  implied 
agreement  between  the  partners  that  the  duration  of  the  part- 
nership should  be  co-extensive  with  the  term  of  the  purchase  or 
lease.  It  has  been  held  that  it  did  not,  for  it  was  not  of  itselt 
decisive  any  way ;  but  was  readily  reconcilable  with  the  notion 
that  it  was  purchased  for  the  mere  accommodation  of  the  trade 
or  business  while  it  should  endure,  and  then  to  be  sold  as  part 
of  the  partnership  effects ;  and  so  it  was  not  intended  in  any 
manner  to  indicate  the  period  of  its  duration.  Upon  any  other 
ground  of  reasoning,  if  the  purchase  was  of  an  estate  in  fee- 

1  Poth.  de  Soc.  n.  154. 
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simple,  it  might  be  contended  that  the  partnership  was  to  con- 
tinue for  ever,  which  would  be  a  wholly  inadmissible  doctrine.^ 

1  See  Marshall  v,  Marshall,  cited  the  purpose  of  trade,  on  dissolution 
2  Bell,  Comin.  B.  7,  c.  1,  p.  633,  that  estate  must  not  be  considered 
note  3 ;  Crawshay  v.  Maule,  1  Swans,  as  personalty,  with  regard  to  the 
495,  508,  521.  In  this  last  case  representatives  of  a  deceased  part- 
Lord  Eldon  said:  **  The  general  ner."  Again  he  added:  '*  It  has 
rules  of  partnership  are  well  settled,  also  been  insisted  that  the  purchase 
Where  no  term  is  expressly  limited  of  leases  must  be  considered  as 
for  its  duration,  and  there  is  noth-  evidence  of  a  contract  for  the  con- 
ing in  the  contract  to  fix  it,  the  tinuance  of  Uie  concern.  Unques- 
partnership  may  be  terminated  at  a  tionably  partners  may  so  purchase 
moment's  notice  by  either  pai*ty.  leasehold  interest,  as  to  imply  an 
By  that  notice  the  partnership  is  agreement  to  continue  the  partner- 
dissolved  to  this  extent,  that  the  ship  as  long  as  the  leases  endure; 
Court  will  compel  the  parties  to  act  but  it  is  equally  certain  that  there 
as  partners  in  a  partnership  exist-  is  no  general  rule  that  partners 
ing  only  for  the  purpose  of  winding  purchasing  a  leasehold  interest 
up  the  affairs.  So  death  terminates  must  be  understood  to  have  entered 
a  partnership,  and  notice  is  no  more  into  a  contract  of  partnership  com- 
than  notice  of  the  fact  that  death  mensurate  with  the  duration  of  the 
has  terminated  it.  Without  doubt,  leases.  For  ordinary  purposes  a 
in  the  absence  of  expi*ess,  there  lease  is  no  more  than  stock  in  trade, 
may  be  an  implied,  contract  as  to  and  as  part  of  the  stock  may  be 
the  duration  of  a  partnership.  But  sold ;  nor  would  it  be  material  that 
I  must  contradict  all  authority  if  the  estate  purchased  by  a  partner- 
I  say  that  wherever  there  is  a  part-  ship  was  freehold,  if  intended  only 
uership  the  purchase  of  a  leasehold  as  an  article  of  stock ;  though  a 
interest  of  longer  or  shorter  dura-  question  might,  in  that  case,  arise 
tion  is  a  circumstance  from  which  it  on  the  death  of  a  partner,  whether 
is  to  be  inferred  that  the  partner-  it  would  pass  as  real  estate  or  as 
ship  shall  continue  as  long  as  the  stock,  personal  estate  in  enjoyment, 
lease.  On  that  argument  the  Court,  though  freehold  in  nature  and  qual- 
holding  that  a  lease  for  seven  years  ity  It  is  impossible,  therefore,  in 
is  proof  of  partnership  for  seven  my  opinion,  to  hold  that  there  be- 
years,  and  a  lease  of  fourteen  of  a  ing  many  leases,  some  long,  some  of 
partnership  for  fourteen  years,  must  short  duration,  and  others  interme- 
hold  that  if  the  partnera  purchase  diate,  the  partnership  is  to  subsi^st 
a  fee-simple,  there  shall  be  a  part-  during  the  term  of  the  leases,  or  of 
nership  for  ever.  It  has  been  re-  the  longest  lease."  See  also  2  Bell, 
peatedly  decided  that  interests  in  Comm.  B.  7,  c.  2,  p.  633,  5th  ed  ; 
lands  purchased  for  the  purpose  of  Coll.  on  P.  B.  1,  c.  2,  §  1,  pp.  68, 69, 
carrying  on  trade  are  no  more  than  2d  ed.;  Gow  on  P.  c.  5,  §  1,  p.  225, 
stock  in  trade.  I  remember  a  case  8d  ed.  [On  an  agreement  by  a  part- 
in  the  House  of  Lords,  about  three  ner  with  a  stranger  for  a  sub-part- 
yeara  ago  (the  case  of  the  Carron  nership,  there  is  no  implication  that 
Company),  in  which  the  question  the  sub-partnership  shall  continue 
was  much  discussed,  whether,  when  as  long  as  the  original  partnership, 
partners  purchase  freehold  estate  for  Frost  v.  Moulton,  21  Beav.  596.    A 
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§  278.  DissoltUion  hy  Expiration  of  Term.  In  the  next 
place  a  partnership  may  expire  hy  the  mere  efi9ux  of  the  time, 
which  limits  and  bounds  its  duration  under  the  terms  of  the 
original  contract  by  which  it  is  created.  This  is  the  natural, 
nay,  the  necessary,  result  of  the  very  design  and  terms  of  the 
contract ;  for  the  same  consent  which  originated,  terminates 
it ;  and  the  consent  cannot  be  presumed  to  exist  beyond  the 
fixed  period,  since  the  presumption  would  be  directly  contra- 
dictory to  the  actual  limitation.  Hence,  if  in  fact  continued, 
it  must  be  continued  by  a  new  agreement,  and  not  under  the 
old  one.*  So  Pothier  lays  down  the  rule.  **  Lorsque  la  soci- 
6t&  a  ^t^  contract^e  pour  un  certain  temps  limits,  elle  finit  de 
plein  droit  par  Texpiration  de  ce  temps. ''  ^  Ai)d  he  adds 
that  the  prolongation  of  it  beyond  that  period  must  be  proved 
by  some  act  in  writing,  clothed  with  the  proper  formalities, 
which  were  required  by  law  in  its  original  formation.' 

§  279.  Nature  of  a  Partnership  continued  beyond  the  original 
Term.  But  the  question  may  arise  at  the  common  law,  when  a 
partnership  is  actually  continued  by  the  parties  after  the  ex- 
piration of  the  original  term  prescribed  for  its  duration,  what  is 
to  be  deemed  the  true  effect  and  interpretation  of  the  act  ? 
Is  it  to  be  treated  as  a  continuation  of  the  partnership,  upon 
all  the  original  terms  thereof,  and  for  a  like  period  ?  Or  is  it 
to  be  deemed  a  mere  continuation  of  the  partnership  during 
the  will  of  the  parties?  The  question  does  not,  perhaps,  ad- 
mit of  any  uniform  or  universal  answer.     It  may  be  affected 

partnership  formed  for  mining  and  chase-money  and  agreed  to  form  a 

trading  in  California  will  be  pre-  partnership  in  carrying  said  mail, 

somed  to  be  intended  to  continue  at  it  was  held  that   the  partnership 

least  one  mining  season ;  at  least  if  was  to  coutinne  until  the  expira- 

fluch  a  partnership  engages  men  to  tion  of  the  contract  with  the  United 

work  for  a  year,  to  be  paid  by  a  States.     Cole  v.  Moxley,  12  W.  Va. 

share  of  the  profits,  this  is  an  impli-  730.  | 

cation  that  the  partnership  was  in-        ^2  Bell,  Comm.  B.  7,  c.  2,  p. 

tended  to  last  a  year,  and  it  cannot  631,  5th  ed.;  Id.  c.  3,  pp.  649-655; 

be  dissolved  at  will.   Potter  o.  Moses,  U.  S.  Bank  p.  Binney,  5  Mason,  176, 

1  R.  I.  430.   See  Reade  v.  Bentley,  4  135;  3  Kent,  53. 
Kay  &  J.  656.]  {Where  A.  bought  a         '  Poth.  de  Soc.  n.   139;    Code 

contract  to  carry  the  United  States  Civil  of  France,  art.  1865,  1866 ; 

mail  foracertain  time,  and  sold  a  half  Code  of  Louisiana,  1825,  art  2848, 

interest  therein  to  B.,  and  A.  and  2849. 
B.  each  paid  one  half  of  the  pur-        *  Ibid. 
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by  varioas  considerations ;  by  the  acts  of  the  parties ;  by  the 
habits  and  changes  of  their  business ;  by  implications  from 
their  omission  to  act  upon  certain  terms  of  the  original  con- 
tract, and  from  apparent  qualification  and  exceptions  and  re- 
strictions of  others,  in  their  dealings  and  settlements  with 
each  other,  or  even  with  third  persons.  But,  in  the  absence 
of  all  acts  and  circumstances  whatsoever  to  control  or  vary 
the  original  terms  of  the  agreement,  the  just  legal  conclusion 
seems  to  be  that  the  partnership  is  to  be  treated  as  a  mere 
partnership  during  the  joint  will  and  pleasure  of  all  the  par- 
ties, and,  therefore,  dissoluble  at  the  will  of  any  one  of  them  ; 
but  that  in  all  other  respects  it  is  to  be  carried  on  upon  the 
original  terms  thereof,  as  to  rights,  duties,  interests,  liabilities, 
and  shares  of  the  profits  and  losses.^ 

'  [See  ante,  §§  197, 198] ;  Feathers-  ter  partnership  was  for  an  indefinite 
tonhaugh  v.  Fenwick,  17  Ves.  298 ;  period,  and  therefore  might  be  dis- 
U.  S.  Bank  V.  Binney,  5  Mason,  176,  solved  at  the  will  of  the  parties; 
185;  2  Bell,  Comm.  B.  7,  c.  2,  pp.  subject  to  the  question,  afterwards 
632,  633,  5th  ed. ;  Gow  on  P.  c.  5,  made,  by  what  notice  that  will  must 
§  1,  pp.  224,  225,  3d  ed. ;  Mifflin  v.  be  declared.  Another  ground  on 
Smith,  17  S.  &  R.  165.  —  Sir  Wm.  which  the  plaintiff  contends  against 
Grant  (Master  of  the  Rolls),  in  the  the  dissolution  on  the  22d  of  No- 
case  of  Feaiherstonhaugh  v.  Fen-  vember,  is  that  the  lease  of  the 
wick,  17  Ves.  298,  307,  discusssed  pi-emises  in  London,  used  in  carry- 
the  subject  somewhat  at  large  ;  ing  on  the  concern,  was  then  uuex- 
and  how  far  presumptions  might  pired.  That  does  not  oppose  any 
arise  from  circumstances,  as  to  the  obstacle  to  the  dissolution ;  as  it  is 
terms  on  which  the  partnership  was  not  a  necessary  consequence  that 
to  be  deemed  continued ;  he  said  :  partners,  taking  premises  for  the 
**  The  first  question  in  this  cause  is,  use  of  their  trade  for  a  definite  pe- 
whether  the  partnership  was  dis-  riod,  contract  a  partnership  for  the 
solved  on  the  22d  of  November,  same  period.  If  any  part  of  the 
1804.  The  plaintiff  contends  that  term  is  unexpired  at  the  end  of 
the  defendants  had  no  right  to  put  the  partnership,  that  is  partnership 
an  end  to  the  partnership  at  that  property,  and  is  to  be  distributed 
period;  and  that  is  contended  on  as  such;  but  I  do  not  apprehend 
several  grounds ;  first,  that  as  by  that  they  are  bound  to  continue  the 
the  ai'ticles  which  formerly  existed,  partnership  on  that  account.  A  third 
but  had  expired,  twelve  months'  ground  is,  that  there  were  several 
notice  was  necessary  to  enable  a  contracts  subsisting  with  their 
partner  to  withdraw,  the  same  no-  workmen,  which  had  a  considerable 
tice  was  necessary  for  withdrawing  period  of  time  to  run.  That  argu- 
from  the  partnership,  which  con-  ment  goes  considerably  too  far.  It 
tinned'  without  articles.  I  do  not  would  go  to  this  extent,  that  a  part- 
agree  to  that  proposition.     The  lat-  nership  could  not  be  dissolved  un- 
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§  280.   Dissolution  by  Completion  of  the  Objects  of  the  Part- 
nership.  In  the  next  place,  a  partnership  may  expire  by  its 

til  all  their  contracts  were  com-  that  in  the  case  of  a  partnership 
pletely  ended  and  wound  up;  and  such  as  this,  subsisting  without  ar- 
that  can  hardly  be  the  case  at  any  tides,  and  for  an  indefinite  period, 
jieriod,  as  persons  are  entering  into  any  partner  may  say,  *  It  is  my 
contracts  from  day  to  day,  which  pleasure  on  this  day  to  dissolve  the 
cannot  all  expire  at  the  same  pe-  partnership.'  But,  considering  the 
riod.  It  would  on  that  ground  be  principles  on  which  the  dissolution 
hardly  possible  to  dissolve  any  part-  must  take  place,  a  partner  can  very 
uership,  as  there  must  be  always  seldom,  if  ever,  have  an  interest  to 
contracts  depending.  I  do  not  con-  give  notice  of  dissolution  at  a  period 
ceive,  therefore,  that  the  existence  disadvantageous  to  the  general  in- 
of  engagements  with  third  persons,  terests  of  the  concern ;  as,  where  the 
either  for  goods  to  be  worked  up,  or  articles  do  not  prescribe  the  terms, 
engagements  with  their  workmen,  the  law  ascertains  what  shall  be  the 
which  had  not  come  to  a  conclusion,  consequence  of  dissolution ;  viz.,  that 
can  form  an  objection  to  the  disso-  the  whole  of  the  joint  property  must 
lution.  The  partners  cannot,  it  is  be  sold  off,  and  the  whole  concern 
true,  by  a  dissolution,  relieve  them-  wound  up.  No  partner,  therefore, 
selves  from  the  performance  of  any  can  derive  a  particular  advantage 
engagements  which  they  may  have  by  choosing  an  unseasonable  mo- 
contracted  with  third  persons;  but,  ment  for  dissolution;  as,  upon  the 
as  among  themselves,  the  existence  principles  established  in  Crawshay 
of  such  engagements  cannot  prevent  v,  Collins,  and  the  authorities  there 
a  dissolution,  either  by  mutual  con-  referred  to,  he  must  suffer  in  pro- 
sent  or  by  notice.  The  question  portion  to  the  extent  of  his  interest 
then  is,  what  sort  of  notice  ought  to  in  the  trade.  I  hold,  therefore,  that 
be  given  for  this  purpose?  Until  a  the  dissolution  of  this  partnership 
very  recent  period,  it  had  been,  I  took  place  on  the  22d  of  November. " 
believe,  understood,  that  a  reason-  In  U.  S.  Bank  v,  Binney,  5  Mason, 
able  notice  should  be  given;  but  176,  185,  the  Court  said:  *' Those 
upon  the  question,  what  is  reason-  articles  (of  partnership)  expired  by 
able  notice,  much  difference  of  opin-  their  own  limitation  in  two  yeai's, 
ion  may  prevail.  On  the  one  hand,  and  had  force  no  longer,  unless  the 
it  may  be  extremely  disadvantage-  parties  elected  to  continue  the  part- 
ous  to  parties  to  say  that  a  partner-  nership  on  the  same  terms.  That 
ship  shall  be  dissolved  on  a  given  is  matter  of  evidence  upon  the 
day ;  on  the  other,  it  must  be  ex-  whole  facts.  The  natural  presump- 
tremely  difficult  for  a  Court  of  tion  is  that,  as  the  partnership  was 
Equity,  by  a  general  rule,  to  ascer-  continued  in  fact,  it  was  construed 
tain  what  is  reasonable  notice;  and  upon  the  same  terms  as  before,  un- 
the  question,  whether  the  particu-  less  that  presumption  is  rebutted 
lar  notice  was  reasonable  or  con-  by  the  other  circumstances  in  the 
venient,  would  be  the  subject  of  case.  There  is  no  written  agree- 
discussion  in  almost  every  instance  ment  respecting  the  extension  of 
of  the  dissolution  of  a  partnership,  the  partnership,  and  therefore  it 
Considerations  of  that  sort,  I  be-  is  open  for  inquiry  upon  all  the  evi- 
lieve,  have  led  to  a  different  rule;  denoe." 
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own  express  or  implied  limitation,  whenever  the  e^ent  has 
occurred  which  the  parties  naturally  or  necessarily  contem- 
plated as  its  just  termination.^  This  may  arise  in  two  ways: 
(1)  by  the  extinction  of  the  thing  which  constituted  the  sole 
subject-matter  of  the  partnership ;  (2)  by  the  completion  or  ac- 
complishment of  the  entire  business  for  which  the  partnership 
was  formed.^  An  example  of  the  fii-st  kind  may  easily  be 
suggested  by  a  case  where  two  persons  (not  being  otherwise 
partners)  should  jointly  buy  a  ship,  to  be  employed  by  them  for 
their  joint  and  mutual  profit  as  partners ;  and  the  ship  should 
afterwards  be  totally  lost  or  destroyed.  That  would  consti- 
tute a  complete  termination  of  the  partnei-ship,  not  merely  by 
operation  of  law  (although  that  ground  might  be  fairly  main- 
tainable), but  as  an  exact  exposition  of  the  actual  intendment 
and  undei*standing  of  the  parties.'    An  example  of  the  second 

^  8  Kent,  62,  53.  disabled  by  the  palsy,  the  partner- 
*  3  Kent,  63;  [Fellows  r.  Wy-  ship  is  extinguished,  because  the 
man,  33  N.  11.  351];  Griswold  v,  object  of  the  partnership  cannot  be 
Waddington,  16  Johns.  438,  491.  fulfilled.  So,  again,  if  two  or  more 
—  On  this  occasion  Mr.  Chancellor  persons  form  a  partnership  to  buy 
Kent,  in  his  most  masterly  judg-  and  sell  goods  at  a  particular  place, 
ment,  used  upon  this  point  the  fol-  the  partnership  is  dissolved  when- 
lowing  language:  *'  Pothier,  in  his  ever  the  business  is  terminated, 
treatise  on  Partnership,  says  that  Poth.  de  Soc.  n.  140-143.  Extincto 
every  partnership  is  dissolved  by  suhjecto,  tollUur  adjunctum^  is  the 
the  extinction  of  the  business  for  observation  of  Huberus,  when  speak- 
which  it  was  formed.  This  he  11-  ingon  this  very  point."  5  Duver- 
lustrates  in  his  usual  manner,  by  a  gier,  Droit  Civil  Franc.  §§  418-428. 
number  of  easy  and  familiar  exam-  |  See  Dehority  v.  Nelson,  66  Ind.  414 ; 
pies.  Thus,  if  a  partnership  be  Thompson  v.  Bowman,  6  Wall.  316. 
formed  between  two  or  more  per-  The  fact  that  the  whole  6apitai  pro- 
sons,  for  bringing  together,  and  vided  for  by  articles  of  partnership 
selling  on  joint  account,  the  produce  has  been  lost  is  sufficient  ground  for 
of  their  farms,  or  of  their  live-stock,  a  refusal  by  one  of  the  partners  to 
and  the  produce  of  the  stock  of  one  further  continue  the  business,  al- 
of  them  should  happen  to  fail  or  be  though  the  time  limited  for  the  con- 
destroyed,  the  partnership  ceases,  tinuance  of  the  copartnership  has 
of  course;  for  there  can  be  no  longer  not  expired.  Van  Ness  v,  Fisber, 
any  partnership  when  one  has  5  Lansing,  236.  | 
nothing  to  contribute.  So,  if  two  »  See  Poth.  de  Soc.  n.  140,  141. 
persons  form  a  partnership  in  a  par-  —  The  Civil  Code  of  France  (art. 
ticular  business,  and  the  one  en-  1867)  declares:  "  Where  one  of  the 
gages  to  furnish  capital,  or  the  raw  partners  has  promised  to  put  in 
materials,  and  the  other  his  skill  common  the  ownership  of  a  thing, 
and  labor,  and  the  latter  becomes  the  loss  of  it,  happened  before  the 
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kind  is  readily  found  in  the  common  case  of  a  joint  enterprise, 
voyage,  adventure,  or  other  commercial  speculation,  for  the 
joint  account  and  mutual  profit  of  the  parties  concerned  there- 
in. Thus,  for  example,  if  two  persons  (not  being  otherwise 
partners)  should  hire  a  ship  for  a  particular  voyage,  upon 
their  joint  account  and  for  their  mutual  profit,  and  the  voy- 
age should  be  undertaken  and  completed,  and  the  business 
thereof  closed ;  the  partnership  so  formed  would  be  dissolved 
by  the  mere  lapse  of  time,  and  the  occurrence  of  the  event 
by  which  it  was  originally  intended  by  the  parties  that  it 
should  terminate.^  The  same  doctrine  would  apply  to  the 
case  of  a  joint  shipment  of  goods  upon  the  joint  account  and 
for  the  mutual  profit  of  the  shippers  on  a  foreign  voyage ;  or 
a  joint  purchase  of  goods  to  be  sold  for  the  joint  benefit  and 
profit  of  the  purchasers  thereof;  or  a  joint  undertaking  by 
mechanics  to  perform  work  and  labor  and  find  materials 
to  erect  a  dwelling-house  for  a  third  person  upon  their  joint 
account  and  for  their  mutual  profit.  For,  in  all  such  cases, 
the  completion  of  the  voyage,  or  adventure,  or  undertaking, 
or  commercial  speculation,  naturally  terminates  the  partner- 
ship contemplated  by  the  parties.^ 

§  281.  Moman  Law.  The  same  doctrine  was  formally  pro- 
mulgated in  the  Roman  law ;  and  has  been  incorporated  into 
the  jurisprudence  of  all  modern  commercial  nations,  as  indeed 
it  might  naturally  be  presumed  to  be,  since  it  is  founded  in 
common  sense,  and  a  just  interpretation  of  the  intention  of  the 
parties.      Thus,  in  the  Roman  law  it  is  said,  as  we  have 

bringing  in  can  be  effected,  operates  v,  Kiinberiy,  9  Johns.  (70;  Gow  on 

a  dissolution  of  the  partnership  in  P.  o.  5,  §  1,  p.  218,  3d  ed. ;  Wats, 

relation  to  all  the  partners.     Part-  on  P.  c.  7,  p.  379,  2d  ed. ;  1  Voet  ad 

nership  is  in  like  manner  dissolved  Pand.  17,  2,  §  26,  p.  761 ;  5  Duver- 

in  all  cases  by  the  loss  of  the  thing,  gier,  Droit  Civ.  Franc,  tit.  9,  §§  411- 

^here  the  enjoyment  alone  has  been  420. 

put  in  common,  and  the  ownership         «  Ante,  §§27,  80, 65,  267;  Cump- 

remains  in  the  hands  of  the  partner,  ston  v,  McNair,  1  Wend.  457;  Poth. 

But  the  partnership  is  not  broken  de  Soc.  n.  143;  Coll.  on  P.  B.  1  c. 

up  by  the  loss  of  a  thing,  the  owner-  1,  §  1,  p.  32,  2d  ed. ;  Wata.  on  P.  c. 

ship  of    which    has    already  been  7,  p.  379,  2d  ed. ;  1  Voet  ad  Pand. 

brought    into     the     partnership."  17,  2,  §  26,  p.  761;  5  Duvergier, 

[Claiborne  v.  Creditors.  18  La.  501.]  Droit  Civil  Franc.  §  431. 
»  Aniey  §§  27,  30,  55,  267;  Post 
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already  seen,^  ^^Societas  solvitur  ex  personis,  ex  rebus,  ex 
Yoluntate,  ex  actione.  Ideoque  sive  homines,  sive  res,  sive 
actio  interierit,  distrahi  videtur  societas.^  Res  vero  intereunt, 
cum  aut  nulIsB  relinquantur,  aut  conditionem  mutaverint,  ne- 
que  enim  ejus  rei,  quae  jam  nulla  sit,  quisquam  socius  est ; 
neque  ejus,  quae  consecrata  publicatave  sit/'^  And  again: 
''  Item ;  si  alicujus  rei  contmcta  societas  sit,  et  finis  negotio 
impositus  est,  finitur  societas."  ^  Pothier,  Vinnius,  and  other 
learned  jurists  have  done  little  more  than  to  state  the  same 
doctrine,  with  a  few  appropriate  illustrations.^ 

§  282.  (2)  Dissolution  by  a  Court  of  Equity^  In  the  next 
place,  as  to  the  cases  of  dissolution  by  the  decree  of  a  court 
of  equity.^  It  is  obvious  from  what  has  been  already  stated, 
that  although  a  partnei*ship  may,  by  the  original  agreement, 
be  formed  for  a  stipulated  period,  and  on  that  account  may 
not  be  dissoluble  at  the  mere  will  of  either  of  the  partners, 
without  the  concurrence  of  all  the  others ;  ^  yet  that  various 
cases  may  occur,  in  which  it  may  become  the  duty  of  a  ju- 
dicial tribunal  either  to  declare  the  original  partnership  null 
and  void  ab  initio^  or  to  annul  it  in  respect  to  all  future  opera- 
tions ;  otherwise  the  grossest  injustice  and  most  mischievoos 
consequences  might  occur  to  some  of  the  partners  without 
any  fault  or  impropriety  on  their  own  part.  Indeed,  the 
remedial  authority  of  a  judicial  tribunal,  in  order  to  be  ade- 
quate and  complete,  ought  not  to  stop  here,  for  many  cases  of 

^  An/tf,  §  266.  Griswold  v.  Waddington,  16  Johns. 

•  Poth.  Pand.  17,  2,  n.  64;  D.  438,  491,  492,  per  Mr.  Chancellor 
17,  2,  63,  10;  Domat,  1,  8,  5,  art  Kent  Vinnius  puts  the  doctrine 
11.  in  brief  but  very  clear  terms.     **  Si 

*  D.  17,  2,  63,  10;  Poth.  Pand.  societas  certffi  alicujus  negotiationis 
17,  2,  n.  62.  causa  inita  sit,  puta  vini  aut  fru- 

^  Inst.  3,  2&,  6;  D.  17,  2,  65,  10;  menti  ad  certam  quantitatem  emen- 

Poth.  Pand.  17,  2,  n.  63 ;  Domat,  1,  di  vendendique,  sine  negotio  impos- 

8,  5,  art.  11.  ito,  id  est,  empto  distractoque  vino 

^  Poth.  de  Soc.  n.  140-143 ;  Vinn.  aut  frumento,  societas  eztinguitur. 

ad  Inst.  3,  26,  6,  Comm. ;  John-  Sed  in  eo  nihil  proprium  videtur 

ston's  Civil  Law  of  Spain,  B.  2,  tit.  societatis;  utpote  cui  ea  lex  ab  initio 

15,  p.  232;  Van  Leeuwen^s  Comm.  dicta  sit.    Idem  est,  si  ad  certum 

B.  4.  c.  23,  §  11,  p.  415;  2  Moreau  tempus  coutracta  sit  societas;  nam, 

&  Carlt.  Partidas  5,  tit.  10,  1.  10,  p.  exacto  tempore,  ea  expirat." 
773 ;  Code  Civil  of  France,  art.  1885 ;         •  3  Kent,  60. 
Code  of  Louisiana  (1825),  art.  2847;         '  ArUe^  §§  273,  276. 
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unforeseen  accident  or  unsuspected  mischief  may  occur,  which 
may  make  the  further  prosecution  of  the  business  of  the  part- 
nership injurious  or  improper  without  the  fault  of  any  partner, 
and,  indeed,  where  all  of  them  are  equally  innocent.  The 
Pi'SBtor's  Forum  at  Rome  seems  oidinai*ily  to  have  exercised, 
or  at  least  to  have  superintended  the  exercise  of  this  author- 
ity by  controlling  or  confirming  the  acts  of  the  partners  as  to 
the  right  of  dissolution,  as  the  particular  case  required  its  in- 
terposition, and  thus  to  have  administered  the  appropriate 
relief.  The  Roman  law,  and  the  modern  Continental  law  has 
in  a  great  measure  followed  it,  authorized,  as  we  have  seen, 
any  partner  to  renounce  such  a  partnership  for  any  just  and 
reasonable  cause.  But  then  the  sufficiency  of  that  cause  was 
ultimately  a  matter  for  the  decision  of  the  proper  judicial  tri- 
bunal ;  and  until  that  decision  was  had,  his  act  could  be 
deemed  nothing  more  than  a  preliminary  step  or  conditional 
assertion  of  the  right  of  dissolution.^ 

§  283.  Roman  Law.  The  Roman  law  also  treated  it  as  a 
clear  case  of  dissolution,  where  action  was  brought  by  one 
partner  against  the  others  for  an  account  of  the  partnership 
business,  and  a  judgment  passed  accordingly.  ^'  (Societas) 
actione  distrahitur,  cum  aut  stipulatione  aut  judicio  mutata  sit 
causa  societatis.  Proculus  enim  ait,  hoc  ipso,  quod  judicium 
ideo  dictatum  est,  ut  societas  distrahatur,  renuntiatam  societa- 
tem,  sive  totorum  bonorum,  sive  unius  rei  societas  coita  sit.*'  ^ 

§  284.  Jurisdiction  of  Common  Law  and  Equity :  Foreign 
Law.  In  England  and  America  no  jurisdiction  whatever  exists 
to  decree  a  dissolution  of  a  partnership,  for  any  cause  whatso- 
ever, in  the  courts  of  common  law.  It  is  confided  exclusively 
to  courts  of  equity  ;  and,  indeed,  as  in  many  cases  it  must  be 
a  matter  resting  in  the  sound  discretion  of  the  court,  it  seems 
most  fit  and  proper  to  appropriate  the  jurisdiction  to  those  tri- 
bunals which  constantly  exercise  a  very  large  discretion  in 
matters  ex  oequo  et  bono.^  This  wasprecisely  the  casein  suits 
in  the  Praetor's  Forum  ;  and  for  the  most  part  it  now  also  be- 

1  Ante,  §§  273,  274,  276:  Poth.         «  D.  17,  2,  65;  Poth.  Pand.  17, 

de    Soc.    n.   154;     Civil    Code   of  2,  n.  70. 

France,  art.  1871 ;  Poth.  Pand.  17,         «  1    Story,  Eq.    Jnr.   §  673;    8 

2,  u.  70.  Kent,  60. 
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longs  to  the  higher  tribunals  of  the  different  nations  of  conti- 
nental Europe,  where  the  strict  distinction  between  law  and 
equity,  so  well  recognized  in  our  municipal  jurisprudence,  is 
either  unknown  or  is  i^pudiated.  The  pruicipal  distinctions  as 
to  the  exercise  of  this  jurisdiction  between  our  courts  of  equity 
and  the  tiibunals  of  continental  Europe  seem  to  be  these.  In 
the  fii*st  place,  in  the  latter  tribunals  it  is  competent  for  one 
partner,  in  any  case  and  at  any  time,  to  renounce  the  partnership 
sub  modo^  although  not  absolutely,  for  any  reasonable  cause 
which  afterwai'ds  shall  be  sanctioned  and  approved  by  the 
proper  tribunal ;  whereas,  in  our  law,  as  has  been  already  sug- 
gested,^ a  previous  decree  of  the  court  is  necessar}',  however 
reasonable  the  cause  may  be.^  In  the  next  place,  in  the  Roman 
law  and  in  the  modern  foreign  law,  certain  causes  are  deemed 
ipso  facto  to  amount  to  an  actual  dissolution  ;  whereas,  in  our 
law,  they  furnish  proper  grounds  only  for  a  decree  of  dissolution. 
This  will  become  more  apparent  in  the  subsequent  pages. 

§  286.  When  Partnership  declared  Void  ah  Initio.  The  juris- 
diction exercised  by  our  courts  of  equity,  to  decree  a  dissolu- 
tion of  the  partnership  during  the  term  for  which  it  was 
originally  entered  into,  is  of  a  most  extensive  and  beneficial 
nature,  and  has  the  strongest  tendency  to  prevent  in*emediable 
injuries,  and  often  utter  ruin  to  some  of  the  pai'tners.  It  may 
be  exercised,  as  has  been  already  suggested,  in  the  first  place, 
to  declare  partnerships  utterly  void  ah  initio ;  and,  in  the 
next  place,  to  decree  a  dissolution  from  the  time  of  the  decree.^ 
The  former  remedial  justice  is  usually  applied  to  cases  where 
there  was  fraud,  imposition,  misrepresentation,  or  oppression 
in  the  original  agreement  for  the  partnership.^    The  latter 

^  Ante,  §§  273,  274,  276.  alleged,  and  the  partuership  was  not 
«  Gow  on  P.  c.  6,  §  1,  p.  221,  at  will,  but  for  the  completion  of  a 
3d  ed.  particular  enterprise,  and  a  dissolu- 
»  Ante,  §§  232,  282.  [On  the  tion  was  subsequently  decreed  by 
date  from  which  a  dissolution  shall  the  court,  and  an  account  ordei'ed; 
be  decreed,  see  Durbin  i;.  Barber,  14  it  was  held  that  the  partnership  ex- 
Ohio,  311 ;  Dumont  v.  Ruepprecht,  isted  up  to  the  date  of  the  decree  of 
38  Ala.  175];  ]McAIahon  v.  Mc-  dissolution,  although  tlie  injunction 
Cleman,  10  W.  Va.  419.  Where  a  had  been  granted  in  the  beginning, 
bill  prayed  for  an  injunction  on  an  Abrahams  o.  Myers,  40  Md.  499. | 
account,  but  did  not  pray  for  a  dis-  ^  Ante  §6;  1  Story,  Eq.  Jur. 
solution,    and   no    dissolution  was  §§222,240;  Coll.  on  P.  B.  2,  c.  3, 
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may  aiise  m  very  different  classes  of  cases,  aud  be  affected  by 
very  different  cousiderationB. 

§  286.  Causes  for  Decree  of  Dissolution.  Let  us,  then,  pro- 
ceed to  the  examination,  in  their  order,  of  the  various  causes 
for  wliich  a  court  of  equit}''  will,  or  at  least  may,  decree  a  dis- 
solution of  a  partnership  which  was  unobjectionable  in  its 
origin.^  They  may  be  distributed  under  two  general  heads: 
(1)  causes  arising  subsequently  to  the  formation  of  the  con- 
tract, founded  upon  the  alleged  misconduct  or  fraud  or  viola- 
tion of  duty  of  one  partner ;  (2)  Causes  arising  subsequently 
to  the  formation  of  the  contract,  where  no  blame,  laches,  or 
impropriety  of  conduct,  necessarily  attaches  to  any  of  the 
partners. 

§  287.  Dissolution  not  decreed  for  Trifling  Catises.  Under 
the  first  head,  that  of  the  misconduct,  fraud,  or  violation  of 
duty  by  a  partner,  it  is  proper  to  observe  that  it  is  not  for 
every  trivial  departure  from  duty  or  violation  of  the  articles 
of  partnership,  or  for  every  trifling  fault  or  misconduct  that 
courts  of  equity  will  interfere  and  decree  a  dissolution.  Thus, 
for  example,  courts  of  equity  will  not  interfere  in  cases  of 
mere  defects  of  temper,  casual  disputes,  differences  of  opinion, 
and  other  minor  grievances  which  may  be  somewhat  incon- 
venient and  annoying,  but  do  not  essentially  obstruct  or  de- 
stroy the  ordinary  rights,  interests,  and  operations  of  the 
partnership.  * 

§  7,  p.  244,  2d  ed.;  Gow  on  P.  c.  3,  assets  after  satisfying  the  partner- 
§  1,  p.  107,  3d  ed.;  [Hynes  o.  Stew-  ship  debts  and  liabilities;  and  that 
art,  10  B.  Mon.  429].  See  Lord  in  respect  of  any  sums  which  he  had 
Eldon's  remarks  in  Tattersall  v,  paid  or  might  pay  in  satisfaction  of 
Groote,  2  B.  &  P.  131,  135;  Colt  v.  firm  debts,  he  was  entitled  to  stand 
WooUastou,  2  P.  Wms.  164;  Green  in  the  place  of  the  partnership  credi- 
ts. Barrett,  1  Sim.  45;  |  Richards  v,  toi's  to  whom  he  made  the  pay-  * 
Todd,  127  Mass.  167.     See  this  case  ments|. 

also  as  to  what  a  court  of  equity  will         i  [On  the  return  of  a  premium 

decree  between  the  parties  when  the  on  dissolution,  see  ante,  §  203.] 
contract  is  void  ab  initio.     It  was         *  Coll.  on  P.  B.  2,  c.  2,  §  1,  p. 

held  in  Mycock  v,  Beatson,  13  Ch  D.  131,  2d  ed. ;  Id.  B.  2,  c.  3,  §  3,  pp. 

384,  that  in  such  case  the  plaintiff  193,  196;    Goodman  v.  Whitcomb, 

was  entitled,  in  respect  to  the  pur-  1  Jac.  &  W.   589,  592;   Wray  v, 

chase-money  which  he  had  paid  for  Hutchinson,  2  Myl.  &  K.  235;    1 

his  interest  in  the  partnership,  to  a  Story,  Eq.  Jur.  §  673;    Gow  on  P. 

lien  on  the  surplus  of  the  partnership  c.  3,  §  1,  p.  1 14,  3d  ed. ;    |  Gerard  v. 
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§  288.  DisfioltUion  Decreed  for  Gross  Misconduct.  On  the 
other  hand,  if  a  case  of  gross  misconduct,  or  abuse  of  authority, 
or  gross  want  of  good  faith  or  diligence,  such  as  is  and  must 
continue  to  be  productive  of  serious  and  permanent  injury  to 
the  success  and  prosperity  of  the  business  of  the  partnership, 
or  such  as  renders  it  impracticable  to  be  carried  on,  or  as  is 
positively  ruinous  to  its  interests,  courts  of  equity  will  promptly 
interfere,  and  decree  a  dissolution.^  Habitual  intoxication,  gross 

Gateau f  84  HI.  121 1.  In  Goodman  none  of  the  profits.  But  that  is  no 
V.  Whitcomb,  1  Jac.  &  W.  589,  592,  ground  for  a  dissolution.  It  is  then 
593,  Ijord  Eldon  said:  *'  It  may  be  stated  that  the  defendant  has  ex- 
a  question  whether  the  court  will  changed  carpets  for  household  fur- 
not  restrain  a  partner,  if  he  has  nitui-e.  That  may  perhaps  be  an 
acted  improperly,  from  doing  cer-  improper  act;  but  still  there  may  be 
tain  acts  in  future.  But  if  what  he  a  thousand  reasons  why  the  court 
has  done  does  not  give  the  other  should  not  do  more  than  restrain 
party  a  right  to  have  a  dissolution  him  in  future  from  so  doing,  and 
of  the  partnership,  what  right  has  more  particularly  when  he  states  in 
the  court  to  appoint  a  receiver,  and  his  answer  that  he  did  it  because  he 
make  itself  the  manager  of  every  thought  it  the  best  thing  that  could 
trade  in  the  kingdom?     Where  part-  be  done.'' 

ners  differ,  as  they  sometimes  do,         i  1  Story,  Eq.  Jur.  §  673;  Coll. 

when  they  enter  into  another  kind  on  P.  B.  2,  c.  3,  §  3,  pp.  195,  196, 

of  partnership,  they  should  recollect  2d  ed. ;  Goodman  ».  \Vhitcomb,  I 

that  they  enter  into  it  for  better  and  Jac.  &  W.  589,  592,  593;  Chapman 

worse,  and  this  court  has  no  juris-  r.  Beach,  1  Jac.  &  W.  594,  note; 

diction  to  make  a  separation  be-  Waters  r.  Taylor,  2  Yes.  &  B.  299 ; 

tween  them  because   one  is  more  Loscombe  v.  Russell,  4  Sim.  8;  3 

sullen  or   less  good-tempered  than  Kent,  60,  61 ;  Gratz  v.  Bayard,  II 

the  other.     Another  court,  in  the  S.  &  R.  41,  48,  per  Ch.  Just.  Tilgh- 

partnership  to  which  I  have  alluded,  man;   1  Mont,  on  P.   Pt.  3,  c.  1, 

cannot,  nor  can  this  court,  in  thia  p.  112;  Adams  v.  Liardet,  cited  in 

kind  of  partnership,  interfere,  un-  Waters  v.  Taylor,  2  Ves.  &  B.  299, 

less  there  is  a  cause  of  separation,  300,  304,  and  in  1  Mont,  on  P.  Pt. 

which  in  the  one  case  must  amount  3,  c.  1,  p.  99,  and  in  Gowon  P.  c.  5, 

to  downright  cruelty,   and  in   the  §  1,  p.  227,  3d  ed.;  Gow  on  P.  c.  3, 

other  must  be  conduct  amounting  to  §  1,  pp.  111-115,  3d  ed. ;  [Fogg  p. 

an  entire  exclusion  of  the  partner  Johnston,  27  Ala.  432].     See  also 

from  his  interest  in  the  partnerehip.  Littlewood  r.  Caldwell,  11  Price,  97, 

Whether   a    dissolution    may  ulti-  99;  Wats,  on  P.  c.  7,  pp.  381,  382, 

mately  be  decreed,  I  will  not  say;  2d  ed. ;  Smith  v.  Jeyes,  4  Beav.  503; 

but  trifling  circumstances  of  con-  [Harrison  i».  Tennant,  21  Beav.  482; 

duct  are  not  sufficient  to  authorize  Watney  v.    Wells,    30    Beav.    56; 

the  court  to  award  a  dissolution.     It  Leary  v.  Shout,  33  Beav.  582 ;  Bax- 

is  said  that  the  plaintiff  has  made  ter  v.  West,  1   Drew  &  Sm.   173; 

larger  advances  of  capital  than  he  {Cottle  t*.Leitch,  35 Cal.  434;  Maher 

was  bound  to  do,  and  has  received  v.  Bull,  44  111.  97;  Sieghortner  o. 
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extravagance  and  gross  negligence  and  rash  and  reckless  specu- 
lation in  the  conduct  of  the  business  of  the  partnership  would 
probably  lead  the  court  to  a  like  result.^  To  justify  such  an 
extraordinary  interposition,  however,  the  court  always  expects 
a  strong  and  clear  case  to  be  made  out  of  positive  or  medi- 
tated abuse.^  It  is  not  sufficient  to  show  that  there  is  a 
temptation  to  such  misconduct,  abuse,  or  ill  faith ;  but  there 
must  be  an  unequivocal  demonstration  by  overt  acts  or  gross 
departures  from  duty,  that  the  danger  is  imminent,  or  the  in- 
jury already  accomplished.^  For  myior  misconduct  and 
grievances,  if  they  require  any  redress,  the  court  ordinarily 
will  go  no  further  than  to  act  upon  the  faulty  party  by  way 
of  injunction.* 

Weiflsenbom,  5  C.  E.  Green,  172;  one  partner   may  have  condacted 

Woodv.  Beath,  23  Wis.  254;  Pagev.  himself  towards    the   other  in  an 

Vankirk,  6  Phila.  264 1.  See  Meaher  overbearing  and  insulting  manner, — 

V.  Cox,  37  Ala.  201.]  *  the  court,'  to  use   Lord  Eldon's 

^  Ibid. ;  2  Bell,  Comm.  B.  7,  c.  2,  expressions     before     adverted    to, 

pp.  634,  635,  5th  ed.     {See  Ambler  *  having  no  jurisdiction  to  make  a 

V.  Whipple,  20  Wall.  546.  |  separation  between  them,  because 

'  See  Smith  o.  Mules,  9  Hare,  one  is  more  sullen  or  less  good-tem- 

556;  10  Eng.  L.  &  Eq.  103.  pered  than  the  other.'     Goodman  u. 

•  2  Bell,  Comm.  B.  7,  c.  2,  pp.  Whitcomb,  1  Jac.  &  W.  592.  See 
634,  635,  5th  ed.;  Glassington  v,  Wray  v.  Hutchinson,  2  Myl.  &  K. 
Thwaites,  1  Sim.  &  St.  124;  Smith  235.  So,  again,  want  of  prudence  or 
V.  Jeyes,  4  Beav.  503.  ability  on  the  part  of  the  person 

*  Ante,  §§  2-24-228,  287;  Mar-  seeking  relief  is  no  just  ground  for 
shall  V.  Colman,  2  Jac.  &  W.  266;  a  dissolution ;  as,  where  he  has  made 
Goodman  ».  Whitcomb,  1  Jac.  &  W.  larger  advances  of  capital  than  he  is 
589,  592,  593;  Charlton  v.  Poulter,  bound  to  do,  and  has  received  none 
19  Ves.  143,  note  (c) ;  Gow  on  P.  of  the  profits.  Goodman  v.  Whit- 
c.  3,  §  1,  pp.  111-115,  3d  ed.  —  Mr.  comb,  supra.  However,  it  may  with 
Collyer  has  summed  up  the  whole  safety  be  laid  down  that,  not  only 
doctrine  on  tiiis  subject  in  the  fol-  wilful  acts  of  fraud  and  bad  faith, 
lowing  terms:  **  Lord  Thurlow  once  but  gross  instances  of  carelessness 
said  that,  as  to  misbehavior  in  one  and  waste  in  the  administration  of 
of  the  partners,  he  did  not  see  what  the  partnership,  as  well  as  exclusion 
line  could  possibly  be  drawn,  and  of  the  other  partners  from  their  just 
what  degree  of  misconduct  was  to  share  of  the  management,  so  as  to 
be  held  a  sufficient  ground  for  dis-  prevent  the  business  from  being  con- 
solving  the  partnership.  Liardet  v.  ducted  on  the  stipulated  terms,  are 
Adams,  1  Mont,  on  P.  112.  And  sufficientgrounds  for  the  dissolution 
certainly  a  court  of  equity  will  not  of  the  contract  by  a  court  of  equity, 
dissolve  a  partnership  on  slight  See  Marshall  v.  Colman,  2  Jac.  & 
grounds;   as,  for  instance,  because  W.  266;  Groodman  v,  Whitcomb,  1 
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§  289.  Roman  and  French  Law,  The  like  doctrine  is  pro- 
mulgated in  the  Roman  law  ;  which  permits  any  partner,  at  his 
election,  to  renounce  the  partnership,  whenever  the  objects  of 
the  partnership  are  no  longer  attainable,  or  the  misconduct  of 
the  other  partner  is  so  seriously  injurious  or  mischievous  to  the 
partnership,  that  it  ought  not  to' be  tolerated.  ^' Etsi  ante 
tempus  re  n  untie tur,  potest  rationem  habere  renuntiatio.  Nee 
tenebitur  pro  socio,  qui  ideo  renuntiavit,  quia  conditio  quae- 
dam,  qua  sooietas  erat  coita,  ei  non  prsestatur,  aut  quid,  si  ita 

Jac.  &  W.  589 ;  Chapman  v.  Beach,  occasional  breaches  of  agreements 
Id.  594;  Norway  v.  Howe,  19  Ves.  between  partners,  which  ai-e  not  so 
144;  Waters  v.  Taylor,  2  Ves.  &  B.  grievous  as  to  make  it  impossible 
299.  So,  also,  it  seems  clear  that  a  for  the  partnership  to  continue;  yet 
habit  on  the  part  of  one  partner  of  when  it  finds  that  the  acts  corn- 
receiving  moneys,  and  not  entering  plained  of  are  of  such  a  character 
the  receipts  in  the  books,  or  not  that  relief  cannot  be  given  to  the 
leaving  the  books  open  to  the  inspec-  parties  except  by  a  dissolution, 
tion  of  the  other  partners,  whether  the  court  will  decree  a  dissolution, 
such  conduct  arises  from  a  fraudu-  though  it  is  not  specifically  asked, 
lent  intent  or  not,  is  good  ground  Per  Sir  L.  Shadwell,  4  Sim.  11." 
for  a  dissolution.  Goodman  v.  See  also  the  language  of  Mr.  Chan- 
Whitcomb,  1  Jac.  &  W.  589.  So  cellor  Kent  on  the  same  subject,  3 
if  a  partner  in  a  banking-house  al-  Kent,  60,  61 ;  Gow  on  P.  c.  5,  §  1, 
lows  a  customer  to  overdraw,  and,  p.  227,  dd  ed.  {That  the  exclusion 
by  way  of  security,  takes  bonds  from  of  one  partner  by  the  other  from  the 
the  customer,  executed  to  himself  management  of  the  paHnership  is 
separately  and  not  to  the  firm,  this  a  ground  for  dissolution,  see  Hart- 
is  such  misconduct  as  will  warrant  man  v,  Woehr,  3  C.  £.  Green,  383; 
a  court  of  equity  in  decreeing  a  dis-  Werner  v.  Leisen,  31  Wis.  169. 
solution.  Master  v,  Kirton,  3  Ves.  When  the  dissensions  between  the 
74;  R.  L.  1796,  B.  428.  And  al-  partners  are  such  that  the  partner- 
though  this  relief  will  not  be  admin-  ship  can  no  longer  be  carried  on 
istered  for  mere  defects  of  temper  with  comfort  and  advantage  to  all 
in  some  of  the  parties,  yet  violent  concerned,  a  court  of  equity  will  de- 
and  lasting  dissension  seems  to  be  cree  a  dissolution.  Slemmer's  Ap- 
a  ground  upon  which  a  court  of  peal,  58  Penn.  St.  168;  Singer  0. 
equity  will  decree  a  dissolution;  as  Heller,  40  Wis.  544.  Mere  error  of 
where  the  parties  refuse  to  meet  judgment  on  the  part  of  a  partner  is 
each  other  upon  matters  of  business,  not  ground  for  a  dissolution.  Cash 
a  state  of  things  which  precludes  0.  Eamshaw,  66  El.  402.  Nor  is 
the  possibility  of  the  partnership  the  fact  that  certain  property  was 
affairs  being  conducted  with  ad  van-  put  in  by  one  of  the  partners  as 
tage.  De  Berenger  v.  Hammel,  7  capital,  at  a  sum  greatly  in  excess 
Jarm.  Con  v.  p.  26.  And  it  has  of  its  value.  Gerard  v.  Gateau,  84 
been  laid  down  that,  though  the  111.  121.  | 
coiurt  stands  neuter  with  respect  to 
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injuiiosus  et  damnosus  socius  sit,  ut  non  expediat  eum  pati  ?  "  ^ 
Such  also  is  the  French  law.* 

§  290.  Dissolution  decreed  where  impracticable  to  go  on  with 
Partnership.  Let  us  now  proceed  to  the  other  head,  embracing 
the  decree  of  a  dissolution  of  the  partnership  for  causes  inde- 
pendent of  any  blame,  laches,  or  impropriety  of  conduct  neces- 
sarily attached  to  any  of  the  partners.  And  here,  in  the  first 
place,  it  will  be  a  sufficient  ground  to  decree  a  dissolution,  that 
there  exists  an  impracticabihty  in  carrying  on  the  undertaking 
for  which  the  partnership  was  formed.*  This  may  take  place, 
either  from  the  inability  of  one  or  all  of  the  partners  from 
carrying  into  effect  the  terms  of  the  original  contract ;  or  from 
the  undertaking  itself  being  in  its  character  visionary,  or  its 
opei-ations  absolutely  impracticable.  The  case  of  an  opera- 
house,  where  the  conduct  of  the  parties  rendered  it  impossible 
to  carry  it  on  upon  the  terms  originally  stipulated,  may  serve  to 
illustrate  the  former  part  of  the  position.^     The  latter  part  of 

^  D.  17,  2,  14;  Poth.  Pand.  17,  bound  by  his  contract,  so  as  toob- 

2,  n.  68.  serve  the  terms  of  it ;  when  he  ex- 

'  See  5  Duver^er,  Droit  Civil  clades  himself  from  the  concern  and 

Franc.  §§  447-452.  the  partnership,  so  far  as  it  is  to  be 

*  Coll.  on  P.  B.  2,  c.  3,  §  3,  pp.  conducted  upon  the  terms  on  which 

199,200,  2d  ed.;  Gow  on  P.  c.  5,  it  was  formed,  and  says  he  will  carry 

§  1,   pp.   226,    227,   3d  ed.      [See  it  on  upon  other  terms.     Taking 

Meaher  t;.  Cox,  37  Ala.  201.]  that  to  be  his  conduct,  this  comes  to 

^  Waters  v,  Taylor,  2  Yea.  &  B.  the  common  case  of  one  partner  ex- 
299;  Griswold  v,  Waddington,  16  eluding  the  other  from  the  concern ; 
Johns.  438,  491;  5  Duvergier,  Droit  as  if  one  will  not,  because  he  can- 
Civil  Franc.  §§420-428;  Id.  §§446-  not,  continue  it  upon  the  terms  on 
449;  |Brien  v.  Harriman,  1  Tenn.  which  it  was  formed,  the  conse- 
Ch.  467 1 . — In  Waters  o.  Taylor,  quence  must  be  that  he  says  his 
Lord  Eldon  said:  **  The  real  ques-  partner  shall  not,  because  he  cannot, 
tion  here  is  quite  different  from  carry  it  on  upon  those  terms.  That 
Adams  v.  Liardet,  which  I  take  to  is  the  true  amount  of  this  case.  The 
be  that  in  which  Lord  Thurlow's  one  cannot  engage  a  performer  with- 
opinion  was  expressed.  This  ques-  out  the  other's  consent;  having  en- 
tion  is,  whether,  from  the  acte  of  tered  into  stipulations  only  with 
Taylor  himself,  it  is  not  manifest  reference  to  agreement,  they  have 
that  this  partnership  cannot  be  car-  given  me  no  means  of  extricating 
ried  on  upon  the  terms  for  which  tiiem  from  the  difficulties  arising 
the  parties  engaged;  whether  a  sin-  from  non-agreement.  Suppose  an 
gle  act  has  been  done  by  him  of  late  opera  at  this  time  requires  more 
that  is  not  evidence,  on  his  part,  than  £300  per  week,  or  a  new  exhi- 
that  he  can  no  longer  himself  be  bition  more  than  £500,  if  the  plain- 
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the  position  may  be  readily  illustrated  in  the  not  infrequent 
case,  where  the  partnership  is  to  work  a  mine,  which  turns 
out  to  be  wholly  unproductive  and  ruinous  in  its  expenses ; 
or  for  the  introduction  of  a  supposed  newly  invented  machui- 
ery  or  manufacture,  which  proves  to  be  a  mere  delusion, 
or  incapable  of  being  put  into  successful  operation ;  or  for 
any  other  scheme  of  trade  or  operation,  which  is  a  mere 
bubble  or  wild  speculation,  or  is  founded  in  fundamental 
errors.^ 

§  291.  Dissoltttion  decreed  an  Account  of  the  Incapacity 
or  Inability  of  a  Partner.  In  the  next  place,  a  partner- 
ship may  be  dissolved  by  the  decree  of  a  court  of  equity 
on  account  of  the   inability  or  incapacity  of  one  partner 

tiff  differs  upon  that,  what  is  a  derived  from  the  same  source;  and 
judge  to  do  but  to  look  at  the  cod-  as  the  cases  arise,  the  same  priuci- 
tract  as  the  only  thing  the  court  can  pies  are  applied.  The  principle  here 
act  upon?  and  if  both  parties  agree  is,  that  when  one  of  the  parties  be- 
that  the  contract  cannot  be  acted  on,  comes  disabled  to  act,  or  when  the 
that  furnishes  the  means  of  saying  business  of  the  association  becomes 
there  is  an  end  of  it;  and  their  in-  impracticable,  the  law,  as  well  as 
terests  are  to  be  regarded  as  if  no  common  reason,  adjudges  the  part- 
such  contract  had  existed.  The  nership  to  be  dissolved." 
parties,  by  consent,  determine  that  ^  3  Kent,  60 ;  Baring  v.  Dix,  1 
there  is  an  end  of  the  concern  which  Cox,  213;  Pearce  v.  Piper,  17  Yes. 
cannot  be  carried  on  upon  the  terms  1,  and  Buckley  v.  Carter,  referred  to 
stipulated;  and  the  court  cannot  in  17  Yes.  11,15,  16,  and  in  Beau- 
substitute  another  contract.''  Mr.  mont  o.  Meredith,  3  Yes.  &  B.  180, 
Chancellor  Kent,  in  Griswold  v.  181;  Reeve  v.  Parkins,  2  Jac.  &  W. 
Waddington,  16  Johns.  438,  491,  390;  Coll.  on  P.  B.  2,  c.  3,  §  3,  p. 
said:  **In  speaking  of  the  dissolu-  193,  2d  ed. ;  Barr  r.  Speirs,  cited  in 
tion  of  partnerships,  the  French  and  2  Bell,  Comm.  633,  note  (2),  5th  ed. ; 
civil  law  writers  say,  that  partner-  Gow  on  P.  c.  5,  §  1,  p.  227,  3d  ed. 
ships  are  dissolved  by  a  change  of  [In  Jennings  v.  Baddeley,  3  Kay  & 
the  condition  of  one  of  the  parties,  J.  78,  a  dissolution  was  decreed  of  a 
which  disables  him  to  perform  his  partnership,  the  business  of  which 
part  of  the  duty,  as  by  a  loss  of  lib-  could  not  be  carried  on  without 
erty,  or  banishment,  or  bankruptcy,  further  capital,  each  partner  having 
or  a  judicial  prohibition  to  execute  contributed  his  share ;  though  it  did 
his  business,  or  by  confiscation  of  not  appear  that  the  concern  was 
his  goods.  Inst.  3,  26,  §§  7,  8;  embarrassed.  See  Claibonie  v. 
Yinn.  h.  t.  3,  26,  4;  Huberus  in  Creditors,  18  La.  601;  Clough  v, 
Inst.  3,26,6;  D.  17,  2,65;  Poth.  Ratcliffe,  1  De  G.  &  Sm.  164]; 
de  Soc.  n.  147,  148;  Code  Civil,  |Sieghortner  v.  Weissenbom  5  C. 
No.  1865;  Diet,  du  Dig.  par  Theve-  E.  Gi-een,  172;  Holladay  v.  Elliott, 
not  Dessaules,  Art.  Soc.  No.  56.  8  Oregon,  84} . 
The  English  law  of  partnership  is 
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to  perfonn  his  obligations  and  duties,  and  to  contribute  his 
skill,  labor,  and  diligence  in  the  promotion  and  accomplish- 
ment of  the  objects  of  the  partnership.  This  inability  or 
incapacity  may  arise  in  various  ways ;  and  whenever  its  direct 
tendency  is  either  necessarily  to  frustrate,  or  essentially  to 
obstruct  or  diminish  the  objects  of  the  partnership,  it  would 
seem  clear  upon  principle  that  it  ought  to  furnish  a  complete 
ground  for  a  dissolution  by  a  court  of  justice ;  for  the  fur- 
ther continuance  of  the  partnership  must  be  productive  of 
serious  inconvenience  and  injury  to  the  other  partnei-s,  and 
may  end  in  their  irremediable  ruin,  or  the  utter  prostration  of 
the  enterprise.^ 

§  292.  Same  Subject,  Hence,  if  one  of  the  terms  of  the 
partnership  be  that  the  whole  or  a  large  portion  of  the  capital 
stock  shall  be  furnished  by  one  partner,  and  skill  and  dili- 
gence are  mainly  relied  on  in  the  other,  as  the  active  partner ; 
and  after  the  partnership  is  actually  commenced,  the  partner 
who  is  to  furnish  the  capital  should  by  misfortune  become 
wholly  unable  to  furnish  it,  or  if  the  other  partner,  who  is  to 
furnish  the  skill  and  diligence,  should  be  seized  with  a  palsy 
or  any  other  disease  which  should  permanently  incapacitate 
him  from  performing  the  required  duties,  such  circumstances 
would  seem  to  present  a  fit  case  for  the  interposition  of  a 
court  of  equity  to  dissolve  the  partnership.^ 

^  3  Kent,  62 ;  Gow  on  P.  c.  5,  id  est,  bonorum  omnium  aut  tantum 

§  1,  p.  221,  3d  ed.;  5  Duvergier,  non  omnium  amissione.    Nam  cum 

Droit  Civil  Franc.  §§  446-450.  societas    contrahatur    bonorum    in 

*  3  Keut,  62;  Domat,  1,S,  5,  art.  commune  quierendorum  causa,  non 
12;  2  Bell,  Comm.  B.  7,  c.  2,  pp.  magis  bonis  sublatis  societati  locus 
634-635,  5th  ed.  ;  Crawshay  r.  esse  potest,  quam  sublata  persona 
Maule,  1  Swans.  495,  514,  the  Re-  socii.  Amittuntur  bona  aut  civitate 
porter's  note;  Jones  ».  Noy,  2  Myl.  salva,  veluti  cessione,  id  est,  si 
&  K.  125,  129,  130;  Wrexham  p.  socius,  cere  alieno  oppressus,  bonis 
Huddleston,  1  Swans.  514,  note;  suis  creditoribus  cesserit,  eaque  a 
Waters  w.  Taylor,  2  Ves.  &  B.  299 ;  creditoribus  distracta  fuerint;  ac 
Wray  v.  Hutchinson,  2  Myl.  &  K.  tum  etiam  societatem  dirimi  placet, 
235,  238.  —  Vinnius  (Comm.  ad  aut  civitate  una  cum  bonis  amissa, 
Inst.  3,  26,  8)  puts  the  doctrine  in  ut  in  specie  prsecedente;  nam  pub- 
its  true  light,  as  to  inability  from  licatione  bona  amitti,  ipsum  verbum 
povertyormisfortune.  —  "Postremo  publicationis  satis  indicat;  eaque 
etiam  egestate  unius  socii  societas  consideratione  ilia  quoque  ad  banc 
solvitur,  egestate  scilicet  extrema,  rationem  diasolvendA  aocietatis  re- 
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§  293.  Roman  Law.  The  same  doctrine  is  fully  borne  out 
b}'  the  true  spirit  and  intendment  of  the  Roman  law,  which 
adopts  the  like  provision,  enabling  any  party  to  renounce  the 
partnership  whenever  its  objects  are  no  longer  attainable. 
The  passage  already  cited  establishes  this  right,  whenever  the 
conditions  of  the  partnership  are  not  capable  of  being  fulfilled, 

ferri  potest.  Sed  et  decoctione  bona  these  are  cases  of  infinite  delicacy, 
amittuntur  et  pereunt.  Ceterum  There  is  no  line  of  distinction  by 
decoctione  sola  societatem  solvi  which  it  shall  be  ascertained  how 
negat  Stracha,  nisi  ea  ad  raanifes-  long  a  term  of  inability  shall  justify 
tarn  egestatem  sociam  redegerit.  measures  of  this  description.  A 
Non  puto  autem,  quod  hie  traditur  broken  leg,  or  an  accidental  blow, 
de  dissolutione  societatis  ob  amis-  may  incapacitate  a  partner  for  a 
sionem  bonorum,  locum  habere  eo  time  as  much  as  insanity,  and  the 
casu,  quo  nihil  pecuniae  in  societatem  one  may  be  as  temporary  as  the 
collatum  est,  aut quo  ille,  qui  operam  other;  and,  perhaps  the  nearest  ap- 
tantum  contulit,  bona  salva  civitate  proximation  to  be  made  to  a  rule  on 
amisit,  nisi  forte  ob  bona  amissa  the  subject  is,  that  a  remedy  and 
speratamopei-ampraestare  nequeat.^'  relief  will  be  given  only  where  the 
See  also  Voet  ad  Pand.  17,  2,  §  26,  circumstances  amount  to  a  total  and 
Tom.  1,  p.  761. — Mr.  Bell  has  important  failure  in  those  essential 
made  the  following  striking  remarks  points  on  which  the  success  of  the 
upon  this  subject:  **  Incapacity  by  partnership  depends.  3.  Cases  may 
disease.  1.  If  the  partnership  pro-  be  supposed  of  danger  so  imminent, 
ceed  in  reliance  on  such  aid  from  a  from  bad  health,  lunacy,  habits  of 
partner  as  any  bodily  illness  he  may  intoxication,  &c.,  as  to  make  the 
be  affected  with  may  prevent,  it  continuanceof  the  partnership  likely 
would  seem  to  be  a  justifiable  cause  to  prove  ruinous  to  all  concerned;  as 
for  having  the  partnership  judicially  in  the  case  of  uncontrollable  habits 
dissolved,  or  for  renouncing  the  of  intoxication  in  the  partner  of  a 
partnership,  although  there  should  gunpowder  manufactory.  In  cases 
be  a  fixed  term  of  duration  not  yet  of  this  description  there  can  be  no 
arrived.  2.  Insanity  has  the  effect,  doubt  that  such  perils  will  afford 
not  only  of  depriving  the  partner  of  ground  for  judicial  interference  to 
the  power  of  aiding  the  partnership  dissolve  the  company.  But  it  may 
by  his  exertions,  but  it  prevents  him  be  doubted  whether  they  would  not 
from  controlling,  for  his  own  safety,  justify  the  other  partners  in  entering 
the  proceedings  of  his  copartners,  the  act  of  dissolution  in  the  books, 
And,  accordingly,  where  there  are  to  be  followed  up  as  soon  as  possible 
two  partners,  both  of  whorh  are  to  by  judicial  measures ;  for  such  a 
contribute  their  skill  and  industry,  state  of  things  may  occur  at  the 
the  insanity  of  one  of  them,  by  commencement  of  a  long  vacation, 
which  he  is  rendered  incapable  of  when  no  proper  opportunity  can  be 
contributing  that  skill  and  industry,  had  of  dissolving  by  judicial  inter- 
seems  to  be  a  good  ground  to  put  an  position."  2  Bell,  Comm.  B.  7,  c. 
end  to  the  partnership.  At  the  2,  pp.  634, 635,  5th  ed. 
same  time  it  may  be  observed  that 
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or  the  fiiiits  thereof  cannot  be  properly  enjoyed.^  "  Quia  con- 
ditio quaedam,  qua  societas  erat  coita,  ei  non  praestatur.*  Vel 
quod  ea  re  frui  non  liceat,  cujus  gratia  negotiatio  suscepta  sit."  ^ 
The  same  doctrine  is  applied  to  the  case  of  a  partner  who  is 
grievously  oppressed  with  debt,  at  least,  when  it  amounts  to 
insolvency.  **  Item  si  quis  ex  sociis  mole  debiti  prasgravatus, 
bonis  suis  cesserit,  et  ideo  propter  publica  aut  privata  debita 
substantia  ejus  veneat,  solvitur  societas."  *  Another  of  the 
causes  enumerated  in  that  law  for  a  dissolution  of  partner- 
ship is  the  absolute  poverty  or  total  loss  of  the  property  of 
one  partner.     "  Dissociamur  egestate."  * 

§  294.  French  Law,  Pothier  fully  recognizes  the  same  doc- 
trine.^ He  also  puts  the  corresponding  case  of  the  partner 
becoming  paralytic,  or  otherwise  infirm,  whose  skill  and  dili- 
gence are  relied  on  to  conduct  the  business  or  manufacture  the 
articles  of  the  trade  ;  and  holds  that  such  an  occurrence  con- 
stitutes a  sufficient  ground  for  a  dissolution.^  In  each  of  these 
cases,  however,  the  asserted  inability  or  incapacity  does  not, 
either  in  the  Roman  law  or  the  French  law,  constitute  per  se 
a  positive  dissolution ;  but  it  only  confers  the  right  of  elec- 
tion upon  the  other  partners,  to  do  so  at  their  pleasure  by  an 

I  Ante,  §§  273,  289.  being  a  prodigal;  if  he  falls  into  a 

^  D.  17,  2,  14;  Poth.  Pand.  17,  frenzy.     For  in  all  these  cases,  the 

2,  n.  68;  ante,  §273.  partners  may  justly  exclude  from 

*  D.  17,  2,  15;  Poth.  Pand.  17,  the  partnership  him  who,  ceasing  to 
2,  n.  68;  Poth.  de  Soc.  n.  152.  contribute  to  it,  ceases  to  have  a 

*  Inst.  3,  26,  8;  Domat,  1,  8,  5,  right  to  it.  But  this  is  to  be  under- 
art  12.  —  Domat  has  in  this  place  stood  only  for  the  time  to  oome; 
summed  up  the  main  principles  of  and  the  partner  who  may  chance  to 
the  Roman  law  on  all  these  and  the  be  excluded  for  any  one  of  these 
like  incapacities.  *'  If  one  of  the  causes  ought  to  lose  nothing  of  the 
partners  (says  he)  is  reduced  to  such  profits  which  may  oome  to  his 
a  condition  that  he  cannot  contrib-  share  in  proportion  to  the  con- 
ute  to  the  community  what  he  is  tributions  which  he  had  already 
obliged  to  furnish,  whether  in  money  made. ' ' 

or  in  labor,  the  other  partners  may        *  D.  17,  2,  4,  1 ;  Poth.  Pand. 

exclude  him  from  the  society;  as,  if  17,  2,  n.  54,  62;  Domat,  1,  8,  5, 

his  goods  are  seized  on,  if  he  has  re-  art.  12. 

linquished  them  to  his  creditors;  if         ^  Poth.  de  Soc.  n.  141,  142,  148; 

he  labors  under  any  infirmity  or  any  Domat,  1,  8,  5,  art.  12. 

other  inconyenience  that  hinders  him         ^  Poth.    de    Soc.    n.    142,   162; 

from  acting;  if  he  is  excluded  from  Civil  Code  of   France,  art.   1871; 

the  management  of  his  concerns,  as  Domat^  1»  8f  &*  art  12. 
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open  renunciation.^    In  this  respect  it  is  in  perfect  coinci- 
dence with  the  doctrine  of  the  common  law. 

§  295.  BisBolution  decreed  on  account  of  Insanity  of  a  Part- 
ner. An  incapacity  of  a  different  sort,  but  which  leads  directly 
to  the  same  right  of  dissolution,  is  that  of  insanity ;  for  it  is  ob- 
vious that,  under  such  circumstances,  the  business  either  can- 
not be  carried  on  at  all  or  not  as  beneficially  for  all  the  parties 
as  was  contemplated  in  the  formation  of  the  original  partner- 
ship. Indeed,  theoretically  speaking,  as  insanity  amounts  to  a 
positive  incapacity  of  the  party  to  contract  during  its  continu- 
ance, and  as  the  supposed  agency  and  authority  given  by  each 
partner  to  the  others  to  transact  the  business  of  the  partner- 
ship in  the  name  of  all  may  be  deemed  during  the  like  period 
to  be  suspended  or  revoked,^  the  natural  conclusion  would 

1  Domat,  1,  8,  5,  art  12,  and  for  the  partners,  and  although  it 
note  Ibid. ;  Poth.  de  Soc.  n.  142,  might  have  been  stipulated  that  the 
152.  —  Pothier  says:  **  The  same  partners  could  not  desist  from  the 
thing  may  be  said  of  the  case  of  an  partnership  before  the  stipulated 
habitual  infirmity  or  disease,  which  time.  There  is  just  cause  for  a 
occurs  to  one  of  the  partners.  It  partner  to  dissolve  the  partnership 
will  be  a  just  cause  for  him  to  re-  before  the  appointed  time,  when  one 
nounce  the  partnership,  if  the  busi-  or  more  of  the  partners  fail  in  their 
ness  of  the  partnership  be  such  that  obligations,  or  when  an  habitual  in- 
it  requires  his  personal  attention."  firmity  prevents  him  from  devoting 
Poth.  de  Soc.  n.  152.  The  Civil  himself  to  the  affairs  of  the  partner- 
Code  of  France  (art.  1871),  declares:  ship,  which  require  his  presence  or 
**  Dissolution  of  partnerships  for  a  his  personal  attendance." 
term  cannot  be  demanded  by  one  of  *  Story  on  Ag.  §  481.  —  The  fol- 
the  partners,  before  the  term  agreed,  lowing  note,  appended  to  that  sec- 
unless  for  just  motives,  as  where  tion,  may  not  be  unimportant  upon 
another  partner  fails  in  his  engage-  the  point  here  under  consideration, 
ments,  or  that  an  habitual  infirmity  **  This  is  clear,  where  the  party's 
renders  him  unfit  for  the  affairs  of  lunacy  is  established  under  an  in- 
the  partnership,  or  other  similar  quisition,  or  where  he  is  put  under 
cases,  the  lawfulness  and  weight  of  guardianship.  But  some  doubt 
which  are  left  to  the  arbitration  of  seems  to  be  entertained,  whether, 
judges.'*  Ante,  §  274.  See  also  before  such  inquisition  or  guardian- 
Code  of  Louisiana  (1825),  art.  2858,  ship,  there  is  any  implied  suspension 
2859,  which  declares:  **  Although  or  revocation  of  the  agent's  au- 
the  partnership  may  have  been  en-  thority.  Mr.  Bell  (1  Bell,  Comm. 
tered  into  for  a  limited  time,  one  of  §  418,  pp.  395,  396,  4th  ed. ;  Id. 
the  partners  may,  provided  he  has  a  p.  489,  5th  ed.)  considers  insanity, 
just  cause  for  the  same,  dissolve  the  not  so  established,  to  be  no  suspen- 
partnership  before  the  time,  even  sion  or  revocation  of  the  authority, 
although  inconveniences  may  result  He  says  *  Insanity  is  to  be  judged 
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seem  to  be  that  no  valid  act  can  be  done  or  contract  can  be  made 
during  the  insanity  of  any  partner,  which  should  be  binding  up- 
on the  partnership.  The  common  law,  however,  does  not  in  this 
respect  follow  out  the  theoretical  principle ;  but,  upon  grounds 
of  public  policy  or  convenience,  holds  that  insanity  does  not 
ordinarily  per  se  amount  to  a  positive  dissolution  of  the  part- 

of  differently.  There  is  here  neither  But  after  I  hail  prepared  a  note  from 
an  implied  natural  termination  to  my  own  papers,  to  subjoin  here,  I 
the  authority;  nor  is  there  an  found  the  case  well  and  ably  re- 
existing  will  to  recall  the  former  ported  in  the  Faculty  Collection,  to 
appointment;  nor  is  the  act  notori-  which  I  refer  the  reader.  The 
ous  by  which  the  public  may  be  opinions  of  the  judges  are  peculiarly 
aware  of  such  failure  of  capacity,  worthy  of  perusal;  not  being  con- 
It  was  to  this  interesting  question  fined  to  the  narrow  state  of  the 
chiefly,  that  the  metaphysical  dis-  question,  as  it  occurred  technically, 
cussion,  to  which  I  have  already  but  extending  to  a  large  and  com- 
alluded,  was  applied.  But  the  prehensive  discussion  of  the  general 
strong  practical  ground  of  good  question,  as  to  the  effect  of  insanity 
sense,  on  which  the  question  was  on  such  powers.  10th  December, 
disposed  of,  as  relative  to  the  public,  1811, 14  Fac.  Coll.  869.'  In  note  (2), 
was,  that  insanity  is  contradistin-  he  refers  to  the  opinions  of  counsel 
g^ished  from  death  by  the  want  of  taken  in  England,  in  these  words: 
notoriety;  that  all  general  delega-  *  After  stating  the  terms  of  the  pro- 
tions  of  power,  on  which  a  credit  is  curation,  as  on  this  and  the  preced- 
ence raised  with  the  trading  world,  ing  page,  and  that,  after  the  insanity 
subsist  in  force  to  bind  the  grantor,  of  the  grantor,  the  procurator  had 
till  recalled  by  some  public  act  or  continued  to  carry  on  the  business 
individual  notice;  and  that,  while  of  a  banker  for  the  principal,  the 
they  continue  in  uninterrupted  question  put  was,  Whether,  in  these 
operation  relied  on  by  the  public,  circumstances,  the  transactions  of 
they  are,  in  law,  to  be  held  as  avail-  Mr.  John  Patterson,  under  his 
able  generally;  leaving  particular  father's  procuration,  are  good  to 
cases  to  be  distinguished  by  special  those  who  transacted  with  him  from 
circumstances  of  mala  Jides.  The  the  date  of  it  to  the  period  of  stop- 
question  does  not  appear  to  have  ping.'  The  answer  by  Sir  Vicary 
occurred  in  England ;  but  the  opin*  Gibbs  (afterwards  Lord  Chief  Jus- 
ion  of  very  eminent  English  counsel  tice  of  the  Common  Pleas),  Sir 
was  taken  in  a  case  which  was  tried  Samuel  Romilly,  and  Mr.  Adam 
in  Scotland,  and  they  held  the  acts  (now  Lord  Chief  Commissioner  of 
of  the  procurator  to  be  effectual  to  the  Scottish  Jury  Court),  was,  *  We 
the  public  against  the  estate  of  the  think  they  are  good.'  Mr.  Chan* 
person  by  whom  the  procuratory  was  cellor  Kent,  in  his  Commentaries, 
granted.'  lie  states,  in  his  note  (1)  inclines  to  the  same  opinion.  2 
the  Scottish  case,  in  the  following  Kent,  646.  Would  a  deed  or  sale, 
words:  '  Pollock  against  Patterson,  executed  personally  by  a  party 
The  case  in  which  this  question  oc-  manifestly  insane  at  the  time,  be 
curred  to  be  tried  was  compromised,  valid  ?  If  not,  can  his  agent  be  in 
.and  I  had  imagined  was  not  reported,  a  better  condition  ?  " 
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nership ;  but  only  to  a  good  and  sufficient  cause  for  a  court 
of  equity  to  decree  a  dissolution.^     We  say  ordinarily,  for, 

^  Sayer  i;.  Bennet,  I  Cox,  107;  to  what  is  said  with  respect  to  a 
Pearce  u.  Chamberlain,  2  Yes.  Sr.  substitute  for  defendant,  that  is 
33,  35;  Wrexham  v.  Huddleston,  1  what  Sayer  never  intended  by  the 
Swans.  514,  note,  and  see  Ibid,  the  partnership;  he  never  meant  to  take 
Reporter's  note;  Waters  v,  Taylor,  a  partner  from  a  court  of  equity. 
2  Ves.  &  B.  299,  302,  303 ;  Kirby  v.  The  next  thing  is,  how  far  his  pr4- 
Carr,  3  You.  &  C.  184 ;  Jones  v,  Noy,  ent  situation  ought  to  influence  the 
2  Myl.  &  K.  125;  1  Story,  £q.  Jur.  court.  I  think  I  may  say  that,  if  it 
§  673;  3  Kent,  58;  Wats,  on  P.  c.  7,  were  clearly  established  that  Ben- 
p.  382,  2d  ed. ;  Griswold  v.  Wad-  net  had  recovered  his  senses,  and 
dington,  15  Johns.  57,  per  Mr.  Ch.  there  was  no  probability  of  a  re- 
Just.  Spencer ;  [Leaf  v.  Coles,  1  De  lapse,  it  would  be  too  much  to  di»- 
6.  M.  &  G.  171;  12  Eug.  L.  &  £q.  solve  the  partnership ;  (nor,  if  it 
117;  Anon.  Z.  p.  X.,  2  Kay  &  J.  were  otherwise,  could  this  Court  dis- 
441.  See  Rowlands  i;.  Evans,  30  solve  it  with  a  reti'ospect  to  the  time 
Beav.  302];  {Jones  o.  Lloyd,  L.  R.  of  the  disorder's  commencing;  for, 
18  £q.  265 1 .  In  Sayer  v.  Bennet,  as  his  capital  has  been  embarked 
1  Cox,  107,  109,  Lord  Kenyon  (then  during  all  that  time,  he  must  have 
Master  of  the  Rolls)  said:  *'  I  think,  the  profits  of  it).  If  I  was  clearly 
indeed,  it  may  be  laid  down  as  a  satisfied  that  Bennet  was  restored 
general  rule  (without  considering  to  a  sound  mind,  and  could  afford 
the  particular  circumstances  of  the  the  proper  assistance  to  Sayer,  the 
case),  that  when  partners  ara  to  partnership  ought  not  to  be  dis- 
contribute  skill  and  industry  as  solved.  In  Huddleston 's  Case  it 
well  as  capital,  if  one  partner  be-  does  not  appear  what  was  the  ex- 
come  unable  to  contribute  that  skill,  tent  of  the  dejection  of  mind.  £v- 
a  court  of  equity  ought  to  interfere  erybody  knows  that  it  is  very 
for  both  their  sakes ;  for  both  have  frequent  for  persons  once  mad  to 
stakes  in  the  partnership,  and  are  recover.  And  in  this  case  I  cannot 
interested  in  having  it  carried  on  find  what  the  apothecary  forms  his 
properly;  and  the  court  ought  to  see,  opinion  upon,  aa  to  the  likelihood 
that  the  property  of  the  party  un-  of  Bennetts  recovery.  I  am  astou- 
able  to  take  care  of  himself  should  ished  that  neither  party  examined 
be  taken  care  of  for  him.  It  ap-  Dr.  Monro;  he  ought  to  have  had 
pears  that  few  people  care  to  leave  frequent  and  recent  opportunities  of 
the  management  of  their  property  seeing  him.  Every  lunatic  is  sup- 
to  other  persons;  and  as  a  lunatic  posed  to  have  lucid  intervals;  and 
has  no  power  of  managing  his  own  it  might  be,  that  these  were  selected 
property,  so  a  court  of  equity  will  for  his  being  seen  by  these  witness- 
not  deliver  it  to  persons  to  whom  es ;  at  least  it  is  not  made  to  appear 
the  party  himself  has  not  committed  sufficiently  to  me.  His  family,  with 
it.  If,  therefore,  the  defendant  con-  whom  he  has  lived,  ought  to  have 
tinned  in  the  same  situation  as  he  stated  it.  Under  these  circum- 
has  been,  I  should  have  no  difficulty  stances  I  have  great  difficulty.  On 
in  saying  that  the  partnership  ought  the  principle  I  have  no  doubt;  but 
to  be  dissolved,  though  there  may  I  cannot  tell  how  the  circumstances 
be  no  precedent  for  the  purpose.  As  apply.    I  must,  therefore,  direct  a 
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where  the  insanity  has  been  positively  ascertained,  under  a 
commission  of  lunacy,  or  by  the  regular  judicial  appointment 

nav  kind  of  inquiry,  which  is,  the  more  upon  it  than  this.  If  a  case 
Master  must  inquire  whether  Ben-  had  arisen  in  which  it  was  clearly 
net  is  now  in  such  a  state  of  mind  established,  as  far  as  human  testi- 
as  to  be  able  to  conduct  this  busi-  mony  can  establish,  that  the  party 
ness,  in  partnership  with  Mr.  Sayer,  was  what  is  called  an  incurable 
according  to  the  articles  of  copart-  lunatic,  and  he  had  by  the  articles 
nership;  for  if  he  has  merely  a  ray  contracted  to  be  always  actively  en- 
of  intellect,  I  ought  not  to  reingraft  gaged  in  the  partnership,  and  it  was 
hitn  in  his  partnership,  and  that  in  therefore  as  clear  as  human  testi- 
mercy  to  both,  for  the  property  of  mony  can  make  it  that  he  could  not 
both  is  concerned ;  and  he  who  can-  perform  his  contract,  there  could  be 
not  dispose  of  his  property  by  law,  no  damages  for  the  breach  in  con- 
must  be  restrained  here.  I  have,  sequence  of  the  act  of  God.  But  it 
therefore,  no  manner  of  doubt  of  the  would  be  very  difficult  for  a  coui-t  of 
principle."  In  Waters  i;.  Taylor,  2  equity  to  hold  one  man  to  his  con- 
Ves.  &  B.  299,  302, 303,  Lord  Eldon  tract,  when  it  is  perfectly  clear  that 
said:  *^  It  was  supposed  that  I  had  the  other  could  not  execute  his  part 
contradicted  Lord  Kenyon's  doc-  of  it.  It  will  be  quite  time  enough 
trine  in  Sayer  v,  Bennet.  Certainly  to  deteiTnine  that  case,  when  it  shall 
I  did  not  contradict  that  doctrine;  arise;  for,  as  we  know  that  no  lu- 
nor  did  I  make  any  decree,  which,  nacy  can  be  pronounced  incurable, 
duly  considered,  was  an  assent  to  it.  yet  the  duration  of  the  disorder  may 
The  case  was  no  more  than  this;  be  long  or  short;  and  the  degree  may 
one  partner  becoming  a  lunatic,  the  admit  of  great  variety.  I  would  not, 
others  thought  proper,  by  their  own  therefore,  lay  down  any  general  rule 
act,  to  put  an  end  to  the  partnership;  by  anticipation,  speculating  upon 
which  they  had  no  right  to  do,  if  he  such  circumstances.  I  agree  with 
had  been  sane;  and  they  continued  Loi;d  Thuriow,  that  the  jurisdiction 
to  caiTy  on  the  business  with  his  is  most  difficult  and  delicate,  and  to 
capital;  not  being  able  to  state  be  exercised  with  g^eat  caution." 
what  was  his,  as  a  creditor,  and  In  Jones  i;.  Noy,  2  Myl.  Sf  K.  125, 
what  was  not  his,  as  a  partner.  129,  130,  Sir  John  Leach  (Master  of 
That,  Lord  Kenyon  thought,  af-  the  Rolls)  said:  **  It  is  clear,  upon 
forded  sufficient  ground  for  saying  principle,  that  the  complete  incapa- 
the  partnership  was  not  determined;  city  of  a  party  to  an  agi*eement  to 
and  he  also  held  that  one  partner  perform  IJiat  which  was  a  condition 
cannot,  on  account  of  the  lunacy  of  of  the  agpreement  is  a  ground  for 
another,  put  an  end  to  the  partner-  determining  the  contract.  The  in- 
ship ;  but  that  object  must  be  at-  sanity  of  a  partner  is  a  ground  for 
tained  through  the  decree  of  a  court  the  dissolution  of  the  partnership, 
of  equity.  My  decision  was  not  in-  because  it  is  immediate  incapacity; 
tended  either  to  support  or  impeach  but  it  may  not,  in  the  result,  prove 
that  proceeding  upon  the  particular  to  be  a  ground  of  dissolution,  for 
circumstances  of  the  case  before  me.  the  partner  may  recover  from  his 
The  question  whether  lunacy  is  to  malady.  When  a  partner,  there- 
be  considered  a  dissolution  is  not  fore,  is  affected  with  insanity,  the 
before  me.     I  shall  therefore  say  no  continuing  partner  .may,  if  he  think 
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of  a  guardian  to  the  lunatic,  it  may  deserve  consideration, 
whether  it  does  not  ip%o  facto  amount  to  a  clear  case  of  disso- 
lution of  the  partnership  by  operation  of  law ;  since  it  im- 
mediately suspends  the  whole  functions  and  rights  of  the  party 
to  act  personally.'  The  Roman  law  seems  fully  to  have  in- 
culcated the  same  doctrine,  upon  the  ground  that  a  madman 
has  no  capacity  to  contract.* 

§  296.  Roman  Law,  Under  the  Roman  law  the  other  part- 
ners not  only  had  a  right  to  renounce  the  partnership,  where 
any  one  of  the  partners  was  a  prodigal  or  a  madman,  if  he  was 
put  under  guardianship  on  account  of  his  prodigality  or  insan- 
ity ;  but  his  guardian  also  was  clothed  with  the  like  authority, 
which,  however,  as  he  was  at  liberty  to  exercise  it  at  his  elec- 
tion, does  not  seem  to  have  been  understood  as  amounting 
per  w  to  a  dissolution.*    "  Sancimus,"  says  the  Code,  "  vete- 

fit,  make  it  a  ground  of  dissolution,  takes  of  the  subject.    But,  at  the 

But  in  that  case  I  consider,  with  same  time,  it  cannot  escape  obser- 

Lord    Kenyon,   that,   in    order    to  vation  that  the  point  was  not  made 

make  it  a  ground  of  dissolution,  at  the  Bar,   and    that    the  decree 

he    must  obtain   a  decree  of    the  would  have  been  equally  correct,  if 

Court.    If  he  does  not  apply  to  the  it  had  proceeded  to  decree  an  ao- 

Court  for  a  decree  of  dissolution,  it  count  upon  the  ground  tliat  the  dis- 

is  to  be  considered  that  he  is  willing  solution  was  already  complete.     I 

to  wait  to  see  whether  the  incapacity  confess  myself  to  have  difficulty  in 

of  his  partner  may  not  prove  merely  cothprehending  how  a  partnership 

temporary.    If  he  carry  on  the  part-  can  still  exist,  after  one  partner  is 

nership  business  in  the  expectation  put  under  guardianship  by  reason 

that  his  partner  may  recover  from  of  insanity.     See  also  5  Duvergier, 

his  insanity,  so  long  as  he  continues  Droit  Civil  Franc,  tit.  9,  §§  443-446. 

the  business  with  that  expectation  [In  Isler  v.  Baker,  6  Humph.  85, 

or  hope,  there  can  be  no  dissolu-  it  was  held  that  an  inquisition  of 

tion.»'   See  also  Gowon  P.  c.  5,  §  1,  lunacy  found  against  a  partner  ipso 

p.  221,  8d  ed. ;  Besch  v.  Frolich,  1  facto  dissolved  the  partnership.] 

Phil.  172;  [Sander  v.  Sander,  2  ColL  *  In  negotiis  contrahendis  alia 

276].  causa  habita   est  furiosoi-um,  alia 

1  StoryonAg.§481.  — Mr.  Coll-  eorum,  qui  fari  possunt,  quamvis 

yer  (CoU.  on  P.  B.  2,  c.  3,  §  3,  p.  actum  rei  non  intelligerent;  nam 

195,  2d  ed.)  seems  to  think  that  a  furiosus  nullum  negotium  contra- 

decree  for  a  dissolution  is  still  neces-  here  potest;  pupillus  omnia,  tutore 

sary,  notwithstanding  a  commission  auctore,  agere  potest.   (D.  50, 17,  5.) 

of  lunacy  has  found  the  partner  a  Furiosi,  vel  ejus  cui  bonis  interdic- 

lunatic.     The  case  of  Milne  r.  Bart-  tum  sit,  nulla  voluntas  est.    (D.  60, 

let,  cited  by  him  from  the  Jurist  17,  40.) 

(Eng.),  Vol.   8,  p.   858,  certainly  »  Domat,  1,  8,  6,  art  12,  18. 
seems  to  support  the  view  which  he 
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rum  dubitatione  semota,  licentiam  habere  furiosi  curatorem 
dissolvere,  si  maluerit,  societatem  furiosi,  et  sociis  licere  ei 
renuntiare.^ " 

§  297.  Dissoltition  not  decreed  unless  Insanity  is  Perma- 
nent. But  although  insanity  may  thus  constitute  a  sufficient 
ground  to  justify  a  court  of  equity  in  decreeing  a  dissolution, 
yet  we  are  to  understand  this  doctrine,  and  indeed  all  other 
cases  of  personal  infirmity  or  disability,  in  a  qualified  sense, 
and  with  its  appropriate  limitations.  It  is  not  the  mere  fact 
of  the  existence  of  such  insanity,  infirmity,  or  other  disability, 
supervening,  that  will  justify  the  court  in  the  application  of 
such  an  extraordinary  remedy.  But  it  must  be  of  such  a 
character  as  amounts  to  a  permanent  or  confirmed  disqualifi- 
cation to  perform  the  duties  of  the  partnership.  If  the  in- 
sanity, or  infirmity,  or  other  disability,  be  of  a  temporary  or 
fugitive  nature  ;  if  it  be  merely  an  occasional  malady,  or  ac- 
cidental illness,  or  an  insanity  admitting  of  long  lucid  inter- 
vals, or  mild  and  gentle  in  its  character,  amounting  to  little 
more  than  a  dejection  of  mind ;  if  there  be  a  fair  prospect  of 
recovery  within  a  reasonable  time,  then,  and  in  such  cases, 
there  is  no  fit  ground  for  a  court  of  equity  to  decree  a  disso- 
lution, for  every  partnership  must  be  presumed  to  be  entered 
into,  subject  to  the  common  incidents  of  life,  such  as  tempo- 
rary illness,  infirmity,  or  insanity.^  The  case  must  be  far 
more  stringent ;  the  hope  of  a  recovery  must  be  remote  ;  the 
character  of  the  disease  must  be  permanent  and  confirmed  ; 
and  the  impracticability  of  resuming  the  partnership  duties 
until  after  a  period  of  indefinite  and  doubtful  duration  must 
be  apparent  and  decisive.*    Even  when  a  court  of  equity 

^  Cod.  4,  87,  7;  Poth.  Pand.  17,  degree  may  admit  of  variety,  it  is 

2,  n.  67 ;  Domat,  1,  8,  5,  ai*t.  12,  impossible  speculatively  to  lay  down 

13.  any  general  rule  on    the  sabject; 

^  2  Bell,  Comm.  B.  7,  c.  2,  p.  624,  since  such  a  rule,  in  its  application, 

5th  ed.  must, vary  according  as  the  malady 

*  Gow  on  P.  c.  5,  §  1,  pp.  221,  is  either  confirmed  insanity,  or  mere 

222,  3ded. ;  Id.  Suppl.  1841,  p.  64;  temporary  illness,  or  dejection  of 

Wats,  on  P.  c.  7,  p.  382,  2d  ed. ;  mind,  and  according  as  the  prospect 

Jones  V,  Noy,  2  My  I.  &  K.  125. —  of    recovery  is  speedy  or   remote. 

Mr.  Gow  has  well  said:   **  But,  as  Each  case  must  be  governed  and  de- 

ihe  duration  of  the  disorder  may  be  cided  by  its  own  peculiar  circum- 

protracted  or  circumscribed,  and  the  stances.     However,  whatever  may 
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will,  on  account  of  the  insanity  of  a  partner,  dissolve  the 
partnership,  it  will  not  give  a  retrospective  effect  to  its  decree 
by  carrying  back  the  dissolution  to  the  time  when  the  in- 
sanity commenced,  or  even  to  the  time  of  filing  the  bill ,  but 
it  will  generally  confine  the  dissolution  to  the  time  of  the 
decree.* 

§  298.  Other  Catues  of  Dissolution  by  Decree.  There  may 
be,  and  indeed  are,  various  other  circumstances  and  changes 
of  state  or  condition  which  may,  in  like  manner,  justify  a 
court  of  equity  in  dissolving  a  partnership  ;  such,  for  exam- 
ple, as  in  the  cases  already  hinted  at,^  of  the  long  absence  of 
i)ne  partner  in  the  public  service  ;  or  his  protracted  absence 
abroad  for  mere  personal  or  private  objects ;  or  his  change  of 
domicile  to  another  state  or  country ;  ^  or  his  voluntary  en- 
gagement m  any  other  incompatible  pursuits.  In  all  such 
cases,  if  the  business  and  interests  of  the  partnership  will  be 
thereby  materiall}'^  obstructed,  or  suspended,  or  interfered 
with,  to  the  prejudice  of  the  other  partners,  it  will  furnish  a 
just  and  reasonable  cause  for  a  court  of  equity  to  dissolve  the 
partnership.  The  Roman  law  on  this  point  speaks  at  ooce 
the  language  of  common  sense  and  public  convenience.^ 
There  are  other  incapacities  and  disabilities,  which  operate, 
ipso  facto^  a  dissolution  of  the  partnership,  without  any  inter- 
be  the  nature  of  the  disorder,  one  quired  notice,  the  partnership  was 
partner  cannot,  in  consequence  of  declared  to  have  been  dissolved  m 
such  an  affliction,  put  an  end  to  the  pursuance  of  the  notice,  and  not 
partnership  by  his  own  act;  thatob-  merely  froin  the  time  of  the  decree, 
ject  can  only  be  attained  through  notwithstanding  the  insanity  of  the 
the  medium  of  the  decree  of  a  party  to  whom  it  was  addressed, 
court  of  equity."  Sadler  v.  Lee,  Robertson  v.  Lockie,  15  Sim.  285. 
6  Beav.  324;  [Kirby  v,  Carr,  3  You.  See  also  Bagshaw  v.  Parker,  10  Beav. 
&  C.  Ex.  184 ;  Anon.  Z. «.  X. ,  2  Kay  532.  So  Mellersh  v.  Keen,  27  Beav. 
&  J.  441].  jSee  Jones  o.  Lloyd,  236.] 
L.  R.  18  Eq.  265.  [  »  Ante,  §§  274,  291,  292. 

1  Besch  V.  Frolich,  1  Phil^  172,  *  See  Whitman  t*.  Leonard,  3 
176 ;  [Sander  ».  Sander,  2  Coll.  276.  Pick.  177,  179.  [Explained  and 
But  where  by  articles  the  partner-  limited  in  Arnold  v.  Brown,  24  Pick. 
ship  between  two  persons  was  to  be  89,  94]  ;  jHamill  v.  HamiU,  27 
dissolved  on  either  party  giving  the    Md.  679 1. 

other  six  months*  notice,  and,  one         ^  D.  17,  2,  16;  Poth.  Pand.  17, 
of  the  parties  becoming  deranged  in    2,  n.  68;  Poth.  de  Soc.  n.  152. 
his  intellect,  the  other  gave  the  re- 
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vention  of  a  court  of  justice ;  but  these  will  come  properly 
under  consideration  when  we  treat  of  the  cases  of  dissolution 
by  mere  operation  of  law. 

§  299.  Dissolution  hy  Award.  Analogous  to  the  cases  of  a 
dissolution  by  the  decree  of  a  court  of  equity  is  that  of  a  dis- 
solution which  is  adjudged  by  the  award  of  arbitrators,  upon 
a  proper  submission  of  the  case  to  them  by  the  consent  of  all 
the  partners.  Where  there  is  a  direct  submission  of  the  very 
question  to  arbitrators  by  the  express  terms  of  the  submis- 
sion, there  does  not  seem  to  be  any  the  slightest  difficulty  in 
holding  that  an  award  in  the  premises,  directly  awarding  a 
dissolution,  will,  ipso  facto^  if  unimpeached  and  unimpeacha- 
ble, amount  to  a  positive  dissolution.^  And  this  is  so  for  two 
reasons,  the  one  of  which  is,  that  it  is  competent,  in  point  of 
law,  for  the  arbitrators  to  make  such  an  award  obligatoiy 
upon  the  parties,  as  the 'decree  of  a  tribunal  of  their  own 
choice.^  The  other  is,  that  the  dissolution  of  the  partnership 
may  properly  be  treated  as  made  with  the  consent  of  all  the 
partners.^ 

§  300.  Dissolution  implied  from  Nature  of  Award.  The 
question,  however,  may  arise,  and  indeed  has  arisen,  whether, 
when  the  arbitrators  have  not  in  express  terms  awarded  a  dis- 
solution, it  may  nevertheless  be  implied  from  the  very  nature 
and  operation  of  the  actual  clauses  of  the  award  itself.  And  it 
has  been  held  that  it  may,  if  the  award  admits  of  no  other  just 
and  reasonable  interpretation.  Thus,  for  example,  if  it  is 
awarded  by  the  arbitrators  that  the  affairs  of  the  partnership 
shall  be  wound  up,  or  that  all  the  partnership  property  shall 
be  sold  and  delivered  to  the  partner,  who  shall  become  the 
purchaser ;  or  that  one  partner  shall  take  all  the  property  and 
pay  all  the  debts  of  the  partnership ;  in  these  and  the  like 
cases  it  seems  to  be  clear  that  a  dissolution  of  the  partnership 
is  positively  intended  by  the  arbitrators.^ 

1  Wats,  on  P.  c.  7»  pp.  383,  384,         *  Heath  v,  Sausom,  4  B.  &  Ad. 

2d  ed. ;  Coll.  on  P.  B.  2,  c.  2,  §  2,  172. 
pp.  152,  153,  2d  ed.;  Gow  on  P.  c.         »  Tbid. 

6,  §  1,  p.  230,  3d  ed. ;  Heath  v.  San-         *  Heath  u    Sansora,  4  B.  &  Ad. 

Bom,  4  B.  &  Ad.  172;  Street  v.  Rig-  172;  Byers  v.  Van  Deusen,  5  Weud. 

by,  6  Ves.  815.  268. 
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§  SOI.  Implied  Authority  to  award  a  Dissolution.  The  only 
other  important  question  of  a  practical  nature  under  this  head 
is,  what  terms  in  the  submission  will  amount  to  an  implied  au- 
thority to  the  arbitrators  to  dissolve  the  partnership  ?  Thus, 
for  example,  where  all  matters  in  difference  between  the  part- 
ners are  referi'ed  to  arbitrators,  if  they  should  award  a  dissolu- 
tion of  the  partnership,  it  may  be  made  a  question  whether  the 
arbitrators,  by  such  an  awai-d,  have  not  exceeded  their  author- 
ity. In  a  case  of  this  sort  the  court  held  that  under  such  a  sub- 
mission it  was  clearly  within  the  scope  of  the  authority  of 
the  arbitrators  to  award  a  dissolution  of  the  partnership.^ 

§  302.  (3)  Dissolvtion  by  Operation  of  Law.  We  come, 
in  the  next  place,  to  the  consideration  of  the  dissolution  of 
partnership  by  mere  operation  of  law.  And  this  is  divisible 
into  various  heads.  (1)  Dissolution  by  the  change  of  the 
state  (status)  or  condition  of  one* or  more  of  the  partners. 
(2)  Dissolution  by  the  transfer  of  the  property  of  one  or 
more  of  the  partners,  by  their  own  act,  or  by  the  act  of  the 
law.  (3)  Dissolution  by  the  bankruptcy  and  insolvency  of 
one  or  more  of  the  partnera.  (4)  Dissolution  by  a  public 
war  between  the  countries,  of  which  the  partners  are  respect- 
ively subjects.  (5)  Dissolution  by  the  death  of  one  or  more 
of  the  partners.  These  heads  may  seem  somewhat  to  run 
into  each  other  ;  but  a  distinct  consideration  of  them,  in  the 
order  stated,  may  enable  us  to  see  the  principles  applicable 
to  each  in  a  more  exact  and  comprehensive  manner  than 
could  otherwise  be  conveniently  done. 

§  803.  Dissolution  by  Change  in  the  Status  of  a  Partner.  And 
first,  as  to  dissolution  by  the  change  of  the  state  or  condition 
of  one  or  more  of  the  partners.  This,  of  course,  must  arise 
whenever  the  incapacity  further  to  act  sui  juris  results  by 
operation  of  law  from  such  change  of  state  or  condition.  To 
this  head  we  might  refer  the  case  of  persons  who,  being 
partners,  are  put  under  actual  tutelage  or  guardianship,  and 
ai-e  by  the  local  law  disabled  to  act  sui  juris  ;  such  as  per- 
sons becoming  insane,  idiotic,  spendthrifts,  or  otherwise,  from 
excessive  weakness  or  vice,  being  placed  under  tutelage  or 

»  Green  i;.  Waring,  1  W.  B1.476;  \ante,  §  215]. 
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guardianship ;  ^  for  the  continuance  of  the  partnership  con- 
tract would  seem  necessarily  founded  upon  the  personal 
capacity  of  the  partner  to  act  and  bind  himself  in  the  part- 
nership transactions.  We  have  already  seen  how  this  subject 
is  dealt  with  in  the  Roman  and  foreign  law.  ^ 

§  304.  Outlawry  or  Conviction  and  Attainder  of  Felony^  etc. 
So,  again,  the  same  result  will  arise  at  the  common  law,  where 
a  party  has  lost  his  capacity  to  act  9ui  juris^  by  reason  of  his 
outlawry,  or  conviction  and  attainder  of  felony  or  treason.^ 
These  two  last  cases  are  not  only  founded  upon  the  personal 
incapacity  of  the  parties ;  but  also  upon  the  further  consid- 
eration that,  by  the  attainder,  the  crown  becomes  entitled  to 
all  the  partnership  effects  by  virtue  of  its  prerogative ;  that 
is  to  say,  to  the  moiety  or  share  of  the  convict  partner,  by 
way  of  forfeiture ;  and  to  the  moiety  or  shares  of  all  the 
other  innocent  partners  upon  the  extraordinary,  if  it  does 
not  deserve  the  stronger  epithets  of  extravagant  and  oppres- 
sive, teclmical  doctrine,  that  it  is  beneath  the  dignity  of  the 
crown  to  become  a  joint  tenant  or  a  tenant  in  common  with 
a  subject,  and  therefore  the  king  shall  take  the  whole  by  his 
prerogative.^    No  such  doctrine  has  ever  been  promulgated 

1  Ante,  §§  295,  296;  Domat,  1, 8,  being  dead  in  law,  incapable  of  en- 

5,  art.  12,  13;  Cod.  4,  37,  7;  Poth.  tering  into  any  contract,  bringing 

Pand.  17,  2,  n.  67;  2  Bell,  Comm.  any  suit,  or  holding  any  property,  it 

B.  7,  c.  2,  pp.  634,  635,  5th  ed. ;  is  clear  that  a  partnership  in  which 

Griswold  V,  Waddington,  16  Johns,  he  was,  is  ipso  facto  dissolved.     He 

438,  491.  is  as  incapable  of  the  functions  of  a 

«  Ante,  §§  295,  296.  partner  in  trade  as  if  the  breath 

«  Coll.  on  P.  B.  1,  c.  2,  §  2,  p.  71,  had  left  his  body.     The  effects  of 

2d  ed.  his  delinquency  are  extremely  severe 

*  Coll.  on  P.  B.  1,  c.  2,  §  2,  pp.  upon  his  copartner,  who  remains  a 

71,  72,  2d  ed. ;  Wats,  on  P.  c.  6,  p.  good  and  lawful  man.     And  here  is 

377,  2d  ed.;  Gow  on  P.  c.  5,  §  1, pp.  one  of  those  instances  in  which  by 

216,    217,   3d    ed. —  Mr.    Watson  our  law  the  innocent  suffer  with  the 

(pp.  377,  378)  has  stated  the  rea-  guilty;  which  rather  shock  us  at 

sons  of  the  doctrine  and  its  hard-  first  sight,  but  which  may  be  well 

shipin  the  following  terms  :*' Before  contrived   for    the    prevention    of 

concluding  this  chapter  upon  the  crimes,  and  the  general  good  of  the 

death  of  partners,  it  may  be  proper  commonwealth.    Upon  the  outlawry 

to  consider  the  consequences  of  one  or  attainder  of  one  partner,  all  the 

partner  becoming  civilly  dead,  by  partnerahip  effects  become  vested  in 

outlawry  or  by  attainder  for  treason  the  crown.     The  share  of  the  part- 

or  felony.     The  outlaw  or  convict  ner  outlawed  or  attainted  is,  in  the 
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in  America  ;  and  even  in  England  it  has  become  obsolete  in 
practice,  although  it  is  still  a  subsisting  prerogative,  which 
may  spring  upon  and  produce  the  ruin  of  the  innocent  and 
unwary  partners. 

§  805.  Roman  and  Foreign  Law.  The  same  result,  that 
is,  a  dissolution  of  the  partnership,  without  any  of  the  odious 
features  attached  to  prerogative,  is,  under  the  like  circum- 
stances, fully  established  in  the  Roman  and  foreign  law, 
whenever,  by  a  change  of  the  state  or  condition,  any  one  of 
the  partners  is  disabled  from  the  performance  of  the  appro- 
priate duties  of  the  partnership,  as  by  the  loss  of  his  personal 
liberty  and  power  of  action  by  banishment,  or  by  bankruptcy, 
or  by  insolvency,  or  by  a  judicial  prohibition  to  act  in  his 
business,  or  by  a  confiscation  of  his  property,  or  by  his  civil 

first  place,  forfeited  to  the  crown ;  one  of  them  assigns  his  part  to  the 
whereby,  if  the  king  were  capable  king,  or  is  attainted,  whereby  his 
of  being  so,  he  would  become  joint  moiety  is  forfeited  to  the  crown,  the 
tenant  or  tenant  in  common  of  the  king  shall  have  the  entire  horse  and 
partnership  effects  with  the  other  entire  debt.  For,  as  it  is  not  cod- 
partner ;  but  as  this  would  be  incon-  sistent  with  the  dignity  of  the 
sis  tent  with  the  dignity  of  the  mon-  crown  to  be  partner  with  a  subject, 
arch,  he  is  strictly  entitled  to  the  so  neither  does  the  king  ever  loee 
whole.  Sir  Wm.  Blackstone  says:  his  right  in  any  instance ;  but,  where 
*  The  king  cannot  have  a  joint  tliey  interfere,  his  is  always  pre- 
property  with  any  person  in  one  en-  ferred  to  that  of  another  person, 
tire  chattel,  or  such  a  one  as  is  not  From  which  two  principles  it  is  a 
capable  of  division  or  separation,  necessary  consequence  that  the  in- 
But  where  the  titles  of  the  king  and  nocent,  though  unfortunate,  partner 
the  subject  concur,  the  king  is  en-  must  lose  his  share  in  both  the  debt 
titled  to  the  whole;  in  like  manner,  and  the  horse,  or  in  auy  other  chat- 
as  the  king  cannot,  either  by  grant  tel  in  the  same  circumstances.'  One 
or  contract,  become  a  joint  tenant  good  effect  of  this  doctrine,  with  re- 
of  a  chattel  real  with  another  per-  gard  to  partnership,  is,  that  it  may 
son,  but  by  such  grant  or  contract  render  a  man  cautious  as  to  the  per- 
shall  become  entitled  to  the  whole  sons  with  whom  he  forms  this  re- 
in severalty.  Thus,  if  a  horse  be  lation,  and  that  it  renders  it  his 
given  to  the  king  and  a  private  per-  interest  to  strive  to  preserve  them 
son,  the  king  shall  have  the  sole  in  the  path  of  loyalty  and  virtne. 
property ;  if  a  bond  be  made  to  the  Besides ;  although  such  are  the  strict 
king  and  a  subject,  the  king  shall  rights  of  the  crown,  in  the  mild 
have  the  whole  penalty;  the  debt  or  spirit  of  modem  times,  they  are  not 
duty  being  one  single  chattel ;  and  likely  ever  to  be  enforced,  either 
so  if  two  persons  have  the  property  i^ainst  creditors  or  deserving  part- 
of  a  horse  between  them,  or  have  a  ners."  This  is  perhaps  the  best 
joint  debt  owing  them  on  bond,  and  apology  which  can  be  made  for  the 
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death.^  In  the  Roman  law  a  distinction  was  taken  between 
the  cases  of  great,  and  intermediate,  and  of  small  disabilities. 
The  two  former  dissolved  the  partnership ;  the  latter  did 
not.  **  Pariter "  (sa}'s  Pothier,  quoting  the  Digest)  "  sol- 
vitar  societas  capitis  diminutione  socii  maxima  aut  media. 
Hinc,  *'  Publicatione  quoque  distrahi  societatem  diximus. 
Quod  vldetur  spec  tare  ad  universorum  bonorum  publication- 
em,  si  socii  bona  publiceutur.  Nam  cum  in  ejus  locum  alius 
succedat,  pro  mortuo  habetur.'  ^  Minima  autem  capitis  dimi- 
nutione non  solvitur.  Quocirca,  ^  Si  filiusfamilias  societatem 
coierit,  deinde  emancipatus  a  patre  fuerit,  apud  Julianum 
quseritur,  an  eadem  societas  duret,  an  vero  alia  sit,  si  forte 
post  emancipationem  in  societate  duratum  est?  Julian  us 
scripsit  (Libro  14  Digestorum)  eandem  societatem  durare  ; 
initium  enim  in  his  contractibus  inspiciendum.  Duabus 
autem  actionibus  agendum  esse,  una  adversus  patrem,  altera 
adversus  filium ;  cum  patre,  de  eo,  cujus  dies  ante  emanci- 
pationem cessit ;  nam  ejus  temporis,  quo  post  emancipationem 
societas  duravit,  nihil  praestare  patrem  oportet ;  cum  filio 
autem,  de  utroque  tempore,  id  est,  de  tota  societate.  Nam 
et  si  quid  (inquit),  socius  filii,  post  emancipationem  filii,  dolo 
fecerit,  ejus,  non  patri,  sed  fiho  actio  danda  est.' '  Similiter 
nee  adrogatione  socii  solvetur  societas ;  non  tamen  ad  adro- 
gatorem  transibit.  Hoc  docet  Paulus  :  ^  Societas  quemadmo- 
dum  ad  heredes  socii  non  transit,  ita  nee  ad  adrogatorem ; 
ne  alioquin  invitus  quis  socius  efficiatur,  cui  non  vult.  Ipse 
autem  adrogatus  socius  permanet ;  nam  et  si  filiusfamilias 
emancipatus  fuerit,  permanebit  socius."  ^  Aliud  in  servo ; 
nam  cum  personam  non  habeat,  nee  nisi  ex  persona  domini 
socius  esse  possit,  sequitur  quod  hujus  manumissione  aut 
alienatione  solvatur  societas.     Hoc  docet  Ulpianus :  ^  Si  ser- 

doctrine ;  but  it  is  impossible  to  dis-  the  terrific  results  of  snch  a  preroga- 

gaise  either  its  gross  injustice  or  its  tive. 

mischievous  tendency.    Why  should         ^  See  Griswold  9.  Waddington, 

innocent  persons  be  at  the  mercy  of  16  Johns.  438,  491. 
the  crown,  whether  they  are  to  be         <  D.  17,  2,  65,  12;  Poth.  Pand. 

iuTolved  in  positive  ruin  or  not?  17,  2,  n.  60. 
The  case  of  the  late  Mr.  Fauntleroy        <  D.  17, 2,  68,  2 ;  Poth.  Pand.  17, 

would  afford  a  striking  instance  of  2,  n.  61. 

*  Ibid. 
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vus  meus  societatem  cum  Titio  coierit,  et  alienatTis  in  eadem 
permanserit,  potest  dici,  alienatione  servi  et  priorem  societa^ 
tem,  finitam,  et  ex  integro  alteram  inchoatam  ;  atque  ideo  et 
mihi  et  emptor!  actionem  pro  socio  competere.  Item,  tarn 
adyersus  me,  quam  adversus  emptorem,  ex  his  causis,  quae 
ante  alienatiouem  inciderunt,  dandam  actionem  ;  ex  reliquis, 
adversus  eniptorem  solum.' "  ^  Pothier  asserts  the  same  to 
be  the  doctrine  of  the  French  law,^  and  it  is  now  positively 
affirmed  by  the  Civil  Code  of  France^  and  the  Code  of 
Louisiana.^ 

^  Poth.  Pand.  17,  2,  n.  60,61;  cujus  bona  ob  delictum  consecrata 

Domat,  1,  8, 5,  art.  15;  D.  17,  2,  65,  publicatave  sunt.     Vide  L.  63,  §  10, 

22;  Id.  17,  2,  68,  3.  —  Vinnius  and  L,  58,  L.  65,  §§  1  j-  2,  ff,  pro  soc. 

Ileineocius  have  commouted  on  this  Heinecc. 

subject  in  their  Commentaries  to  ^  Poth.  de  Soc.  n.  147,  148. 

the  Institutes,  3,  26,  7,  p.  774,  ed.  »  Code  Civil  of  France,  art.  1865. 

1777.     The  comment  is  as  follows:  ^  Code  of  Louisiana  (of  1825), 

^*  Quod  Paulus,  dicta  L.  actionem  65,  art.  2847.  — It  has  been  held  by  the 

§  PMicatione^  12  hoc  tit.  unde  hie  Supreme    Court    of  Massachusetts 

locus  desumptus  est,  dicit,  Publica-  that  the  absconding  of  one  partner 

tione  bonorum  socii  distrahi  societa-  is  a  dissolution  of  the  partnership 

tem,   hoc  Modestinus  et  Ulpianus  between  the  parties,  and  as  to  third 

dixerunt,  societatem    solvi    capitis  persons    who    had   notice    thereof, 

deminutione,  i.  4,  §  1,  </.  L,  verum.  Whitman  v,  Leonard,  3  Pick.  177, 

68,    §   uU.   eod,     Intelligunt  enim  179.     [In  Arnold ».  Crown,  24  Pick, 

capitis  deminutionem  maximam  et  89,  94,  it  is  said:   **Nor  will  the 

roediam,  cum  socius  severitate  sen-  voluntary  absence  of  one   of   the 

tentise  aut  in  servi tutem  redigitur,  partners  from  the  State  produce  a 

aut  in  insulam  deportatur,  quo  casu  dissolution.     Some  of  the  dicta  in 

bona  damnati  publican  solent,  L.  1,  Whitman  v.  Leonard,  3  Pick.  177, 

de  hon.  damn.  L.  8,  §§  1  jr  2,  qui  certainly  favor  the  plaintiff^s  posi- 

testam.  fac,     Poterat   hsBc    species  tion.     But  they  were  not  necessaty 

dissociationis  etiam  ad  prsecedens  to  the  decision  of  the  case,  and  if 

genus    referri,    ad    eam    videlicet,  they  were,  must  be  taken  in  connec- 

quae  morte  socii  contingit.     Quibus  tion  with  the  circumstances  of  that 

enim  libertas  ant  civitas  adempta  case.     There  were  facts  enough  to 

est,  hi  jure  civili  pro  mortuis  haben-  show  the  note  to  be  grossly  fraudu- 

tur;  eoque  pertinet,  quod  dicitur  in  lent,  without  relying  upon  the  ab- 

//.  Z.  verum,  63,  §  ult,  homines  in-  sconding  of  one  of  the    partners, 

ten  re  aut  morte,   aut  maxima  et  The  Chief  Justice  says,  *here  was 

media  capitis  deminutione.     Sed  et  an  absconding  of  one  partner,  which 

alia  ratione  ad  sequens  genus  referri  dissolved  the  partnership.'    The  ab- 

potest.     ViNN.     Atqui  si  obseratus  sence  was  longer  in  that  case  than 

bonis  cedit,  bona  non  publicantur  this,  and  attended  with  many  cir- 

sed  vendantur;  neo  is  pro  mortuo  cumstances  to  distinguish  it  from 

habetur,  cujus  substantia  veniit,  sed  this.     It  well  might  be  that  there 
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§  306.  Marriage  of  Female  Partner.  Again,  the  marriage 
of  a  female  partner  will,  at  the  common  law,  for  the  like 
reason,  create  a  dissolution  of  the  partnership  by  mere  opera- 
tion of  law  ;  for,  in  the  first  place,  by  the  marriage,  all  her 
personal  property  and  effects  are  transferred  to  and  belong  to 
her  husband  in  his  own  right,  unless  indeed  there  be  some 
reservation  or  valid  contract  to  the  contrary;^  and  in  the 
next  place  the  marriage  creates  a  positive  personal  incapacity 
on  her  part  any  further  to  enter  into,  or  to  bind  herself  by, 
any  con  tract. ^ 

§  307.  Dissolution  by  Voluntary  Transfer  by  a  Partner  of  his 
Interest  In  the  next  place,  as  to  dissolution  by  a  voluntary  as- 
signment by  one  or  more  of  the  partners,  of  all  his  right,  title, 
and  interest  in  the  partnership  property.     It  seems  now  well 

was  such  an  absconding  as  would  definite   period;   and    either  party 

amount  to  a  dissolution,  and  yet  therefore   might,   at  any  moment, 

the  temporary  absence  in  this  not  have  put  an  end  to  it  by  notice, 

produce  the  same  effect.     In  Eng-  Miss   Nerot  married  Mr.  Burnand 

land  the   absconding  would  be  an  without  consulting  her  brother,  or, 

act  of  bankruptcy,  and  the  bank-  at  least,  without  his  assent.     If  she 

ruptcy,  when  determined  by  regular  chose  so  to  change  her  situation,  as 

adjudication,  would  create  a  disso-  to  make  Mr.  Nerot,  in  point  of  fact, 

lution.     But  the  absconding  is  never  if  the  partnership  went  on,  a  partner 

relied  upon,  there,  as  a  dissolution,  with   Burnand,    Mr.    Nerot  had  a 

And  we  do  not  think  that  the  ab-  right,  the  moment  he  received  no- 

sence  of  one  of  the  partners,  under  tice  of  that  step,  to  act  upon  it,  and 

the  cii-cumstances  disclosed  in  this  say,  *  Your  marriage  has  put  an  end 

report,  amounted  to  a  dissolution  of  to  the  partnership.'    No  delay  took 

the  partnership.*']  place  in  that  respect;  for  the  bill 

1  1  Bl.  Comm.  442-444;  2  Story,  was  filed  as  early  as  Hilary  Term, 

Eq.  Jur.  §  1.367;  [ante^  §§  10-14].  1820,   the  marriage    having  taken 

*  Ibid. ;  Gow  on  P.  c.  5,  §  1,  place  towards  the  close  of  the  pre- 

p.  226,  3d  ed. ;  Wats,  on  P.  c.  7,  ceding  year.      I    agree,   therefore, 

p.  384;  2  Bell,  Comm.  B.  7,  c.  2,  p.  with  the  Vice-Chancellor,  in  saying 

634,  5th  ed. ;  Griswold  v.  Wadding-  that  the  partnership  was  dissolved 

ton,  15  Johns.  57,  82. —  Mr.  Gow  on  the  16th  of  September,  1819." 

and  Mr.  Watson  treat  the  point  as  See  also  Gow's  Supplement,  1841, 

doubtful,   although    their  opinions  p.  64.     [In  those  states  in  which  a 

coincide  with  that  expressed  in  the  married  woman  has  the  same  rights 

text.    The  point  seems  to  have  been  and  control  over  her  property  as  if 

directly  decided  by  Lord  Eldon  in  she  remained  single,  there  seems  to 

Nerot  ».  Burnand,  4  Buss.  247, 260.  be   no    reason    why  her  marriage 

He  there  said:  *' The  next  question  should    dissolve    a   partnership   of 

is,  when  did  the  partnership  termi-  which  she  is  a  member.     See  an/e, 

Date  ?    It  was  a  partnership  for  no  §  12,  note.] 
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established  at  the  common  law  that  if  one  partner  does  make 
such  a  voluntary  assignment  of  all  right,  title,  and  interest  in 
the  partnership  property  and  effects,  that  will  at  once  dissolve 
the  partnership,  and  convert  the  assignee  or  purchaser  into  a 
tenant  in  common  with  the  other  partners.^  If  the  assign- 
ment be  bona  fide  and  unexceptionable  in  other  respects,  this 
would  seem  to  be  the  necessary  operation  of  law  upon  such 
an  act ;  for,  as  we  have  already  seen,  every  partnership 
being  founded  in  the  voluntary  consent  of  all  the  parties 
thereto,  and  that  consent  being  founded  upon  a  delectus  per- 
sonarum^  no  partner  has  any  right  whatsoever  to  introduce  a 
mere  stranger  into  the  firm  without  the  consent  of  all  the 
other  partners ;  ^  and,  if  such  consent  is  given,  then  it  be* 
comes,  to  all  intents  and  purposes,  the  substitution  of  a  new 
partnerahip  for  the  old  one.  And  this  is  equally  the  doctrine 
of  our  law  and  of  the  Roman  law,  and  of  the  modern  foreign 
law.^  The  Roman  law  states  the  rule  and  the  reason  of  it  in 
very  succinct  and  expressive  terms,  "  Cum  enim  societas 
consensu  contrahatur,  socius  mihi  esse  non  potest,  quern  ego 
socium  esse  nolui."  * 

§  808.  In  Case  of  a  Partnership  for  a  Time  Limited.  In- 
deed, there  never  could  be  any  doubt  that  a  general  assign- 
ment by  one  or  more  partners  will  produce  this  effect,  when 
the  partnership  is  for  an  indefinite  period  and  determinable 
at  will ;  for,  in  such  a  case,  the  assignment  per  se  operates  at 
once  as  a  dissolution,  upon  due  notice  thereof  by  the  party 
making  or  receiving  the  assignment.  The  only  point  open 
for  discussion  seems  to  be  whether  the  same  conclusion 
ought  to  be  admitted  when  the  partnership  is  for  a  fixed  or 
definite  period,  and  the  assignment  is  made  within  that 
period,  in  contravention  of  the  partnership  articles.    And  it 

1  Marquand  r.  N.  Y.  Manuf.  Co.,  Rose,  252-254;  Murray  v.  Bogeit, 

17  Johns.  525;  Ketcham  v,  Clark,  6  14  Johns.  318;  Kingman  v,  Spuxr, 

Johns.  144;  an/^§  272;  3  Kent,  59;  7    Pick.    235.       [See    Merrick   ». 

Rodriguez  o.   Heffernan,  5  Johns.  Brainard,  88  Barb.  574];  {Thomp- 

Ch.  417,  428;  Nicoll  v.  Mumford,  son  v.  SpitUe,  102  Mass.  2071. 
4  Johns.  Ch.  522,  525.     {See  next         •  Ante,  §  5;  Inst.  3,  26,  8. 
section  and  note.!  ^  D.  17,  2,  19;  Poih.  Pand.  17, 

'  Antej  §  5;  Inst.  3,  26,  §§  5,  8;  2,  n.  28;  anU,  $  5. 
8  Kent,  59;  Ex  parte  Barrow,  2 
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has  been  held  that,  if  the  assignment  is  made  bonu  fide^  it 
operates  ipso  facto  as  a  dissolution  of  the  partnership,  since 
the  purchaser  is  not  compellable  to  become  a  partner,  nor, 
on  the  other  hand,  are  the  other  partners  compellable  to 
admit  him  as  such.^ 

^  Per  liord  Denman  in  Heath  r.  in  the  profits  of  the  concern.  I  do 
Sansom,  4  B.  &  Ad.  172;  Marquand  not  mean  to  say  that  a  voluntary 
o.  N.  Y.  Manuf.  Co.,  17  Johns.  525,  aAsignment,  by  Fitch,  of  his  property 
529,  535.  —  On  this  occasion  Mr.  to  his  creditors,  may  not  be  a  breach 
Chancellor  Kent  said:  '*  The  suit  of  his  contract  or  covenant  with  his 
was  for  a  settlement  of  partnership  copartners.  The  question,  as  be- 
accounts,  on  the  ground  of  its  disso-  tween  them,  under  their  articles  of 
lution  by  the  act  of  Fitch,  one  of  agreement,  it  was  not  necessary  to 
the  partners.  He  became  indebted  discuss.  But  the  creditors  of  one 
to  the  New  York  Manufacturing  copartner,  who  take  his  property  by 
Company  in  a  very  large  amount;  assignment,  or  on  execution,  cannot 
which  he  was  unable  to  pay,  and  be  involved  c^ainst  their  consent  in 
accordingly  on  the  14th  of  April,  the  responsibilities  of  a  oopartner- 
1814.  he  assigned  over  to  them  all  ship.  The  capital  stock  or  interest 
his  share,  or  undivided  estate  and  of  a  partner  is  certainly  liable  to 
interest,  in  the  copartnership  be-  his  separate  debts.  His  creditors 
tween  him  and  the  appellants.  In  are  entitled  to  it  without  the  risk 
May  following.  Fitch  actually  and  burden  of  being  partners.  An 
stopped  payment,  and  became  in-  act  of  bankruptcy,  says  Lord  Mans- 
solvent.  It  was  contended,  on  the  field  (Cowp.  448),  is  a  dissolution 
part  of  the  Manufacturing  Com-  of  the  partnership,  not  only  by  vir- 
pany,  that  the  copartnership  was  tae  of  the  statutes  of  bankruptcy, 
dissolved  by.  the  assignment  in  but  from  the  necessity  of  the  thing, 
April,  or,  at  least,  by  the  insolvency  since  assignees  cannot  carry  on  a 
in  May.  This  was  denied  on  the  trade.  According  to  the  doctrine 
part  of  the  appellants,  on  the  ground  on  the  part  of  the  appellants,  a 
that  by  the  original  articles  of  co-  party  may  lock  up  his  capital  in  a 
partnership  it  was  to  continue  until  mercantile  house  by  such  an  agree- 
dissolved  by  the  death  of  one  of  the  ment  as  the  one  in  this  case,  and  it 
parties,  or  until  two  of  them  should  must  remain  untouched  without  the 
demand  a  dissolution.  According  consent  of  his  copartners,  during  his 
to  the  construction  given  to  the  life.  If  the  creditors  take  it  by  as- 
articles  by  the  appellants,  they  had  signment,  they  must  become  part- 
a  right  to  keep  the  capital  of  Fitch  ners  in  the  firm,  and  can  only  touch 
in  their  trade  or  concern,  notwith-  the  yearlyprofits,  andmustbe  liable 
standing  any  assignment  of  his  to  the  yearly  losses,  and  for  all  the 
property  to  his  creditors,  and  not-  engagements  of  the  firm.  This  doc- 
withstanding  an  actual  insolvency  trine  appears  to  me  to  be  too  un- 
on  his  part.  I  was  of  opinion  tha^  reasonable,  and  too  inconvenient,  to 
the  pai-tnership  was  dissolved  by  be  endured."  This  decree  was 
the  assignment,  and  that  the  appel-  aflirmed  unanimously  by  the  Court 
lants  were  accountable  for  all  the  of  Errors;  and  on  that  occasion  Mr. 
interest  of  Fitch  in  the  capital  and  Justice  Woodworth,  in  delivering 
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§  309.   Roman  Law.  The  like  rule  seems  to  have  prevailed 
in  the  Roman  law ;  for  there  an  assignment,  b}'  a  debtor  op- 

the  opiDion  of  the  Court,  said:  nership.  In  the  case  of  Ketch  am  v. 
**  An  assignment  made  by  the  party  Clark,  6  Johns.  144,  where  one  of 
himself,  under  circumstances  like  the  partners  had  executed  an  as- 
the  present,  produces  the  same  re-  signment  of  all  his  right  in  the 
suit;  in  both  cases,  they  give  rise  partnership  property  and  debts,  it 
to  a  state  of  things  altogether  in-  is  said  that  *  This  act  was,  of  itself, 
compatible  with  the  pposecution  of  a  termination  of  the  partnership.* 
a  partnership  concern  commenced  But  there  being  no  evidence  of  any 
and  previously  conducted  by  the  public  notice  of  the  dissolution,  nor 
bankrupt  and  his  former  copartner,  any  special  notice  to  the  party  after- 
It  is  perfectly  clear  that  a  new  wards  dealing  with  the  firm,  on  that 
partner  cannot  be  admitted  without  ground  the  partners  were  held  liable, 
consent.  This,  ex  vi  termini,  im-  As  between  themselves,  the  point 
plies  that  even  consent  would  be  appeared  to  be  conceded.''  See 
nugatory,  unless  the  assignee  elected  also  3  Kent,  59.  jIn  Lind.  on  P., 
to  become  a  partner;  where  he  does  4th  ed.  230,  it  is  said,  *'  The  ques- 
not  so  elect,  but  (as  in  the  present  tion  whether  an  assignment,  by  a 
case)  insists  on  a  division  of  the  member  of  an  ordinary  firm,  of  his 
property,  the  demand,  according  to  share  in  it,  dissolves  it,  or  gives  the 
acknowledged  principles,  cannot  other  members  a  right  to  have  it 
rightfully  be  denied.  That  a  rule  dissolved,  has  not  been  much  con- 
of  this  kind  will,  in  some  cases,  sidered  in  this  country.  In  Heath 
and  probably  in  the  present,  bear  v.  Sansora,  4  B.  &  Ad.  175,  the 
hard  on  the  partners  opposed  to  a  assignment  was  by  one  partner  to 
dissolution,  is  not  to  be  doubted,  his  copartner,  and  in  JefFerys  o. 
But  its  inconveniences  are  more  Smith,  3  Russ.  158,  the  shares  were 
than  counterbalanced  by  the  supe-  transferable  by  the  articles  of  part- 
rior  benefits  arising  from  its  appli-  nership.  Where  the  partnership  is 
cation.  There  is  another  insuperable  at  will,  an  assignment  and  notice 
difficulty  opposed  to  a  continuance  thereof  must,  it  is  conceived,  op- 
of  the  partnership,  and  that  arises  erate  as  a  dissolution.  But  where 
from  the  character  in  which  the  re-  the  partnership  is  for  a  definite 
spondents  are  placed.  How  can  period  which  is  not  expired,  there 
they  become  partners  with  Mar-  is  more  difficulty  in  arriving  at  a 
quand  &  Barton  ?  They  are  a  cor-  correct  conclusion.  To  hold  that 
porate  body,  and  act  as  trustees  for  the  assignment  operates  as  a  disso- 
the  benefit  of  the  stockholders.  The  lution  renders  it  competent  for  a 
bank  had  no  power  to  become  part-  partner  to  do  indirectly  what  he 
ners  with  the  appellants;  it  was  not  cannot  do  directly;  viz.,  dissolve  be- 
within  their  corporate  privileges.  It  fore  the  expiration  of  the  time  for 
will  not  be  pretended  that  in  the  which  the  partnership  was  entered 
situation  Fitch  was  placed,  he  had  into.  On  the  other  hand,  to  hold 
not  a  right  to  assign  his  interest,  that  the  partnership  continues,  is 
and  that  it  passed  under  the  assign-  not  just  to  the  assignor's  copartners, 
ment  to  the  respondents.  I  con-  The  assignment  does  not  in  itself 
elude,  therefore,  that  the  assignment  create  a  partnership  between  them 
by  Fitch,  per  $e,  dissolved  the  part-  and  the  assignee.     See  Jefterys  v. 
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pressed  with  debt,  of  all  his  title  and  interest  in  the  property 
of  the  partnership,  for  the  benefit  of  his  creditors,  was  deemed 

Smith,  3  Ross.  158;  but  it  does  de-  of  the  assignment,  he  cannot  (if  the 
prive  the  assignor  of  all  his  interest  partnership  is  for  a  term)  acquire  a 
in  the  concern,  and  his  copartners  right  to  the  assignor's  share  as  it 
may  fairly  urge  that  they  never  con-  stands  at  the  time  of  the  assign- 
templated  a  partnership  with  a  per-  ment  or  notice,  discharged  from  sub- 
sou  haying  no  interest  in  it.  It  sequently  arising  claims  of  the  other 
seems  impossible,  therefore,  to  deny  partners.  See  Cavander  v.  Bulte^el, 
their  right  to  make  the  assignment  9  Ch.  78;  Kelly  v.  Hutton,  3  Ch. 
a  gix)und  for  dissolution.  The  right  703 ;  Redmayne  v.  Forster,  L.  R.  2 
of  the  assignee,  alone  or  with  the  £q.  467.  The  assignment  cannot 
assignor  to  insist  on  a  dissolution,  deprive  them  of  their  right  to  cou- 
against  the  will  of  the  assignor's  tinue  the  partnership  and  conse- 
copartners,  is  much  more  doubtful,  quently  to  bring  subsequent  dealings 
aud  has  not  been  decided.  In  and  transactions  into  account. 
America  such  right  is  held  to  exist.  Whether  an  assignee  of  a  share  in 
Story  on  Part.  §  308;  3  Kent,  Com.  a  partnership  can  compel  the  other 
59 ;  Marquand  v.  New  York  Manu-  partners  to  come  to  an  account  with 
facturing  Co.,  17  Johns.  525;  but  in  him  is  apparently  open  to  some 
that  country  it  seems  that  contracts  doubt,  for  although  there  ai'e  in- 
of  partnership  for  a  definite  period  stances  in  which  suits  with  that 
are  almost  as  easily  dissolved  as  object  have  been  sustained,  see 
partnerehips  at  will,  which  is  cer-  Glyu  v.  Hood,  1  Giff.  328,  and  1 
tainly  not  the  case  here.  (In  Glyn  De  G.  F.  &  J.  334,  and  Kelly  v.  Hut- 
V,  Hood,  1  Gifif.  328  and  1  De  G.  F.  &  ton,  3  Ch.  703  (but  Kelly  r.  Hutton 
J.  334 ;  Pinkett  v.  Wright,  2  Ha.  appears  to  have  been  a  case  of  co- 
120;  Murray  v,  Pinkett,  12  CI.  &  ownership  in  the  newspaper  and  a 
Fin.  764,  and  JefFerys  v.  Smith,  3  partnership  in  its  profits),  yet  the  an- 
Russ.  158,  some  observations  on  the  alogy  furnished  by  subpartnerships 
rights  of  an  assignee  of  a  share  will  leads  to  the  inference  that  the  as- 
be  found,  but  they  do  not  touch  the  signee  must,  to  use  Lord  Eldon's 
question  alluded  to  in  the  text.)  language,  be  satisfied  with  the  share 
Whether  an  agreement  by  an  ordi-  of  the  profits  arising  and  given  to  the 
nary  partner  to  hold  his  share  in  assignor."  See  ante,  §§  261,  263. 
the  partnership  in  trust  for  other  Where  an  assignment  was  made  by 
persons  entitled  his  copartners  to  one  partner  to  his  copartner  of  all  his 
dissolve  the  pai'tnership  has  never  interest  in  the  property  of  the  firm, 
been  deteiTnined.  Considering,  how-  with  the  stipulation  that  the  assignee 
ever,  the  effect  of  notice  to  them  of  was  to  apply  said  praperty  and  the 
the  existence  of  the  trust,  they  proceeds  thereof  to  the  payment  of 
would  probably  be  held  entitled  to  the  partnership  debts,  and  the  neces- 
have  the  partnership  dissolved  in  sai*y  expenses  of  carrying  on  the 
order  to  be  relieved  from  their  em-  business,  and  it  was  declared  that 
barrassment."  See  also  the  same  there  should  be  no  dissolution  of  the 
work,  p.  698,  where,  in  speaking  partnership  so  far  as  it  might  be 
of  the  right  of  an  assignee  to  an  necessary  to  continue  the  same  for 
account,  the  learned  author  says:  the  final  liquidation  and  settlement 
**  Even  if  the  assignee  gives  notice  of  its  affairs,  it  was  held  that  there 
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a  dissolution  of  the  partnership.  "  Item,"  say  the  Institutes, 
^^  si  quis  ex  sociis,  mole  debit!  prsegravatus,  bonis  suis  cesserit, 

was  no  dissolution  of  the  partner-  not  in  itself  dissolve  the  partnership, 
ship,  and  no  such  transfer  as  would  Munroe  i;.  Hamilton,  610  Ala.  226. 
make  the  property  the  individual  Nor  does  a  mortgage,  by  a  partner, 
property  of  the  assignee  until  the  of  his  interest  in  the  personal  prop- 
firm  debts  were  paid.  In  re  She^  erty  of  thefirm,  to  a  stranger,  consti- 
ard,  3  Bened.  347 ;  s.  c.  3  N.  B.  R.  tute  a  dissolution.  Slate  v.  Quick, 
172.  That  the  partnership  is  dis-  lOIowa,  451;  Du  Pontv.  McLaran, 
solved  by  the  transfer  by  one  part-  61  Mo.  502.  A  lease  by  one  partner 
ner  of  his  interest,  and  that  the  to  another  of  his  interest  in  real  es- 
assignee  is  entitled  to  a  share  of  tate  of  the  firm  for  the  term  of  two 
what  remains  of  the  partnership  years  dissolves  the  partnership.  See 
property  after  the  settlement  of  Mc Adams  v.  Hawes,  9  Bush  (Ky.), 
the  partnership  debts,  see  Bank  v,  15.  As  to  the  foreclosure  of  a  mort- 
CarroUton  R.  R.,  11  Wall.  624;  gage  of  a  partner's  share  by  tliemort- 
Morss  V,  Gleason,  64  N.  Y.  204 ;  gagee,  see  Redmayne  v.  Forster,  L. 
and  cases  infra.  [And  the  other  R.  2£q.  467.  [So  an  assignment  of 
partners  may  hold  possession  of  the  a  partner's  interest  as  security,  it  be- 
property  as  against  the  assignee,  for  ing  agreed  that  the  assignor  should 
the  pui*pose  of  paying  the  debts  and  act  in  the  partnership  business  as 
winding  up  the  business  of  the  con-  agent  of  the  assignee,  does  not  oper- 
cern.  Horton's  Appeal,  13  Penn.  ate  as  a  dissolution.  Buford  r.  Neely, 
St.  67] ;  Miller  v.  Brigham,  50  Cal.  2  Dev.  Eq.  481.  See  also  Bank  p. 
615.  See  also  Chase  v,  Scott,  33  Fowle,  4  Jones,  Eq.  8.]  In  mining 
Iowa,  309 ;  M'Glensey  v.  Cox,  1  partnerships,  there  being  no  delectus 
Phila.  387 ;  Power  v.  Kirk,  1  Pittsb.  personce,  the  partnership  is  not  dis- 
(Penn.)  510.  The  assignee  may  solved  by  a  sale,  by  one  partner,  of  his 
in  equity  restrain  the  remaining  interest  to  a  stranger,  and  the  pur- 
partner  from  wasting  or  squander-  chaser  becomes  presumptively  a  part- 
ing the  partnership  property,  and  ner.  Taylor  v.  Castle,  42  Cal.  367 ; 
may  have  a  receiver  appointed  to  Nisbet  v.  Nash,  52  Cal.  540.  As  to 
take  charge  of  said  property.  Bal-  the  construction  of  contracts  by  one 
lard  r.  Callison,  4  W.  Va.  326.  But  partner  to  transfer  his  share  in  the 
when  the  purchaser  has  taken  pos-  partnership  to  his  copartners,  see 
session  of  the  partnership  property,  Murdock  t;.  Mehlhop,  26  Iowa,  213; 
the  remedy  of  the  other  partnera  is  Hasselman  t;.  Douglass,  52  Ind.  252; 
in  equity  for  an  accounting.  Blood  Finley  v.  Fay,  17  Hun,  67 ;  Strick- 
V.  Fairbanks,  48  Cal.  171.  A  con-  lando.  Terry,  28La.  Ann.  292;  Flynn 
yeyance,  by  a  partner,  of  his  interest  v.  Fish,  7  Lansing,  117.  In  Noonan 
in  all  the  real  and  personal  estate  of  v.  McNab,  30  Wis.  277,  a  stipula- 
the  firm  to  one  of  his  copartners,  tion  in  articles  of  partnership,  that 
does  not  in  itself  dissolve  the  pait-  neither  party  should,  without  the 
nership,  but  is  evidence  tending  other's  written  consent,  sell  or  assign 
to  show  a  dissolution.  Taft  v.  Buf-  his  interest  in  the  copartnership,  or 
fum,  14  Pick.  322.  A  mortgage  to  in  the  property  thereof,  was  held  to 
his  copartner  of  all  a  partner's  inter-  restrict  the  Jus  disponendi  only  dur- 
est  in  and  to  the  joint  partnership  ing  the  continuance  of  the  partner- 
crop  in  a  planting  partnership  does  ship,  and  not  after  its  dissolution.  { 
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et  ideo  propter  publica  aut  privata  debita  substantia  ejus  ve- 
neat,  solvitur  societas.  Sed,  hoc  easu,  si  adhuc  consentiant  in 
societatem,  nova,  videtur  incipere  societas."  ^ 

§  310.  Assignment  of  the  Whole  Partnership  Property.  The 
authority  of  one  partner  voluntarily  to  assign  a  part  of  the 
partnership  property  in  payment  of,  or  as  security  for,  the 
debts  thereof,  has  been  already  considered,  as  also  has  been 
the  authority  of  one  partner  to  assign  the  entire  partnership 
property  for  the  payment  of  the  debts  due  to  all  creditors  of 
the  partnership.^  No  one  can  doubt  that  the  former  is  per- 
fectly valid  and  obligatory,  and  that  thereby  the  property  is 
severed  from,  and  ceases  to  belong  to,  the  partnership.  If 
the  latter  be,  as  has  been  strenuously  contended,  also  valid, 
but  of  which  nevertheless  serious  doubts  may  be  entertained, 
especially  where  the  partnership  is  for  a  term  of  years,  as  yet 
unexpired,  then  it  must  be  admitted  that  it  will  amount,  by 
operation  of  law,  to  a  dissolution  of  the  partnership ;  for  the 
case  then  falls  within  the  scope  of  the  doctrine  already  stated, 
in  cases  where  the  entire  thing  constituting  the  foundation 
and  object  of  the  partnership  is  extinct.^ 

§  311  Dissolution  by  Involuntary  Transfer*  The  next  ques- 
tion is  as  to  the  operation  of  an  involuntary  assignment,  or 
an  assignment  in  invitum^  under  judicial  process  and  pro- 
ceedings. We  have  already  seen,^  that  a  separate  creditor  of 
any  one  partner  may  seize  and  sell  the  right,  title,  and  inter- 
est of  that  partner  in  the  partnership  goods  and  effects,  under 
a  separate  judgment  and  execution  against  him.  The  execu- 
tion may  be  levied  upon  the  whole  of  the  tangible  goods  and 
effects  of  the  partnei-ship,  or  upon  a  part  thereof;  and  in  each 
case  it  is  good  to  the  extent  of  the  judgment  debtor's  right, 

1  Inst.  8,  26,  8;  Vinn.  Comm.  ad  4  Wash.  C.  C.  232;  Tapley  r.  But- 

Id.,  and  ante,  §§  292,  293;  Domat,  terfield,  I  Met.  515;  [Dana  u.  Lull, 

1,  8,  5,  art.  12.  17  Vt.  390].     { A  yoluntary  assign- 

*  Ante,  §  101,  and  note;  Tapley  ment,  by  an  insolvent  firm,  of  all  its 

V,  Butterfield,  1  Met.  515.  assets  for  creditors  necessarily  dis- 

«  Ante,  §  101,  and  note,  and  §§  280,  solves  the  partnership,  when  no  pro- 

281 ;  Havens  r.  Hussey,  5  Paige,  30,  vision  to  continue  the  business  is 

31 ;  Hitchcock  v.  St.  John,  1  Hoflfm.  made  by  the  partners.    McKelvy's 

611;    Anderson    v,    Tompkins,    1  Appeal,  72  Pen n.  St.  409.  | 

Brock.  456;  Pearpoint  i;.  Graham,  <  Ante,  §§261-263. 
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title,  and  interest  therein,  as  it  shall  ultimately  appear  upon 
the  final  adjustment  and  settlement  of  the  partnership  con- 
cerns.^ But  as  soon  as  the  levy  and  sale  are  completed  under 
the  execution,  the  purchaser  of  the  goods  or  e£Pects  becomes, 
by  mere  operation  of  law,  a  tenant  in  common  thereof  with 
the  other  partnei-s ;  if  the  levy  and  sale  be  of  a  part  only,  then 
of  that  part ;  if  of  the  whole,  then  of  the  entirety.^  But  in 
each  case  the  legal  result  is  the  same,  that  is  to  say,  it  amounts 
to  a  dissolution  of  the  partnei*ship  to  the  extent  of  the  right, 
title,  and  interest  levied  upon  and  sold  under  the  execution. 
If  the  levy  is  of  a  part  of  the  partnership  property,  there  is  a 
severance  pro  tanto  of  the  partnership  interest  therein  ;  if  of 
the  whole,  then  there  is  a  sevemnce  of  the  entirety.^ 

^  Ibid.  chattel  belonging  to  the  two,  laid 
«  Ante,  §§  261-263;  1  Story,  hold  of  the  entirety  of  it,  consider- 
Eq.  Jur.  §§  677,  678;  Moody  v.  ing  it  as  belonging  to  the  two;  and 
Payne,  2  Johns.  Ch.  548;  Duttont;.  paying  himself  by  the  application 
Morrison,  17  Ves.  193,206;  Allen  of  one  half,  he  took  no  further 
v.  Wells,  22  Pick.  450.  trouble.  It  is  obvious  that  it  was 
*  Gow  on  P.  c.  3,  §  1,  p.  229,  8d  very  difficult  to  maintain  this  as  an 
ed;  3  Kent,  57;  Fox  o.  Ilanbury,  equitable  proceeding,  if  a  due  pro- 
Cowp.  445;  Skip  v.  Harwood,  2  ceeding  at  law,  that  a  creditor  of 
Swans.  586,  note;  Moody  9.  Payne,  one  partner  should,  without  any  at- 
2  Johns.  Ch.  548 ;  NicoU  v.  Mum-  tention  to  the  rights  of  the  partners 
ford,  4  Johns.  Ch.  522 ;  Rodriguez  themselves,  take  one  half  of  a  chat- 
t;.  Ileffernan,  5  Johns.  Ch.  417, 428;  tel  belonging  to  them;  as  if  it  was 
[Habershon  v.  Blurton,  1  De  G.  &  perfectly  clear  that  the  interest  of 
Sm.  121 ;  Aspinall  v,  London  &  each  was  an  equal  moiety.  On  the 
N.  W.  Railway  Co.,  II  Hare,  325.  other  hand,  it  maybe  represented 
See  Perens  v,  Johnson,  3  Sm.  &  G.  that  the  world  cannot  know  what  is 
419;  Renton  r.  Chaplain,  I  Stock,  the  distinct  interest  of  each;  and 
62].  {See  Spalding  v.  Black,  22  therefore  it  is  better  that  the  appai^ 
Kan.  55 1;  Dutton  v.  Morrison,  ent  interest  of  each  should  be  con- 
17  Ves.  193,206. — In  this  last  case,  sidered  as  his  actual  interest  But 
Lord  Eldon  said;  **  Another  ques-  courts  of  equity  have  long  held 
tion  remains,  of  far  more  difficulty,  otherwise ;  and  long  before  the  case 
and  of  as  much  importance,  as  any  of  Fox  v,  Hanbury  I  understand 
that  has  been  decided.  Where  a  this  Court  to  have  said  that  was  not 
creditor  takes  out  execution  against  equitable;  and  to  have  held,  as  is 
the  effects  of  an  individual  con-  the  constant  course  at  present,  that, 
cerned  in  a  partnership,  it  seems  to  upon  an  execution  against  one  part- 
be  a  very  difficult  thing  to  determine  ner,  or  the  qxiosi  execution  in  bank- 
with  certainty  how  he  is  to  take  his  ruptcy,  no  more  of  the  property 
execution.  The  old  cases,  if  they  which  the  individual  has  should  be 
are  to  govern,  go  in  this  simple  earned  into  the  partnership  than 
course ;  that  the  creditor,  finding  a  that  quantum  of  interest  which  he 
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§312.  Sale  of  Partner" 8  Interest  on  Execution.  The  doctrine, 
iu  this  view  of  the  matter,  as  presented  by  the  common  law, 
stands  upon  clear  and  satisfactory  grounds.  If  the  sale  is 
valid  under  the  execution,  it  must,  of  course,  subrogate  the 
purchaser  to  all  the  rights  of  the  partner  himself  in  the  prop- 
erty. Now,  if  such  be  the  legal  result,'  the  purchaser  is  not 
bound  to  become  a  partner ;  nor  are  the  other  partners  bound 
to  admit  him  into  the  partnership.  He  must,  therefore,  hold 
a  common  and  undivided  interest  with  them  in  the  property ; 
and  tliis  can  be  only  by. treating  it  as  a  tenancy  in  common, 
created  by  operation  of  law.  Whether  it  might  not  have  been 
better  as  an  original  question  to  have  held  at  the  common  law, 
that  no  separate  creditor  should  be  entitled  to  execute  his 
judgment  against  the  partnership  property,  leaving  the  latter 
exclusively  liable  to  the  joint  creditors,  it  is  too  late  to  in- 
quire. Certain  it  is  that  the  doctrine  has  very  many  practical 
difficulties  and  mischiefs  attending  it,  independent  of  the  ap- 
parent wrong  and  injury  which  may  be  done  to  the  other 
partners  by  a  sudden  dissolution  of  the  partnership  at  the  in- 
stance of  a  third  person,  in  violation  of  the  obligations  of  the 
partners'  own  contract,  that  it  shall  endure  for  a  limited  period. 
It  is  a  strange  anomaly  in  jurisprudence  that  third  persons 
should  be  entitled  to  dissolve  the  solemn  bona  fde  contracts 

could  extract  out  of  the  coDcems  of  of  late,  how  the  object  is  to  be  ac- 
the  partnership  after  all  the  ao-  complished,  that  a  creditor  taking 
counts  of  the  partnership  were  execution  can  take  only  the  interest 
taken,  and  the  effects  of  that  part-  his  debtor  had  in  the  property." 
nership  were  reduced  into  a  dry  [An  attachment  on  mesne  process 
mass  of  property,  upon  which  no  does  not  dissolve  a  partnei-ship. 
person  except  the  partners  them-  Arnoldp.  Brown,  24  Pick.  89.]  |Nor 
selves  had  any  claim.  In  the  caae  does  the  seizure  alone  of  the  inter- 
supposed  by  Lord  Mansfield,  a  bill  est  of  one  of  the  partners,  on  an 
•filed,  where  there  was  an  execution  execution  against  him,  Choppin  v. 
at  law,  a  court  of  equity  has  no  Wilson,  27  La.  Ann.  444.  Where  the 
difficulty  in  managing  it;  having  property  of  the  partnership  was 
the  means  of  taking  the  complicated  seized  under  an  attachment  and  ap- 
account  of  the  partnership,  and  re-  plied  towards  the  payment  of  the 
ducing  the  concern  into  that  state  firm  debts,  and  the  partners  did  no 
in  which  the  property  would  be  de-  business  afterwards,  it  was  held 
visable  as  clear  surplus.  But  the  that  such  circumstances  did  not  of 
Court  of  King's  Bench  has  repeat-  themselves  dissolve  the  partnerehip. 
edly  held,  with  considerable  doubt  Baaber  v.  Barnes,  52  Cal.  650. | 
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of  partners  at  their  own  caprice  and  pleasure,  however  ruin- 
ous may  be  the  effects  to  the  innocent  partners ;  for  the  part- 
nei'ship  may  be  thus  dissolved  in  the  midst  of  the  progress  of 
the  most  successful  adventure,  and  thus  irreparuble  losses 
may  ensue  therefrom.  However,  this  is  not  a  peculiar  feature 
of  the  common  law ;  for  it  is  to  be  found  equally  recognized 
in  the  Roman  law,  at  least  where  all  the  effects  of  the  part- 
ner are  sold  to  his  creditors ;  for  it  is  said :  ^^  Item,  bonis  a 
creditoribus  venditis  unius  socii,  distrahi  societatem  Labeo 
ait."  1 

§  813.  Bankruptcy  and  Insolvency.  Passing  from  this  to  the 
next  case,  which  stands  upon  a  close  analogy,  that  of  a  disso- 
lution of  the  partnei*ship  by  the  bankruptcy  or  insolvency  of 
one  or  more  of  the  partners,  it  may  be  remarked  that  this  nat- 
urally, and,  indeed,  upon  just  reasoning,  necessarily  produces 
this  effect,  for  the  bankrupt  partner  is  thereby  disabled  to 
perform  his  portion  of  the  partnership  contract,  since  all  his 
property  is,  by  operation  of  law,  immediately  upon  the  dec- 
laration of  his  bankruptcy  or  insolvency,  divested  out  of  him  ; 
and  it  passes  by  assignment  to  the  pei*8ons  who  are  duly  desig- 
nated as  the  assignees  thereof,  to  dispose  of  the  same,  and  to 
distiibute  the  proceeds  among  his  creditors.  The  assignees 
are  not,  on  the  one  hand,  compellable  to  become  partners, 
nor,  on  the  other  hand,  are  the  other  partners  compellable  to 
admit  them  into  the  partnership  for  the  reasons  already  sug- 
gested under  the  preceding  head.    But  a  more  important,  and 


1  D.  17,  2,  65,1;  Poth.   Pand.  vergier,     Droit     Civil     Franc. 

17,  2,  n.  62;  Domat,  1,  8,  5,  art.  12;  443-446.     It  seems  doubtful  (to  say 

2  Kent,  59.  — No  case  of  this  sort  the  least),  whether  the  Roman  law 

is  mentioned  by  Pothier.    He  speaks  contemplated  any  sale  of  the  effects 

only  of  the  dissolution  of  the  part-  of  one  partner  to  be  a  dissolution  of 

nership  by  the  failure  or  bankruptcy  the  partnership,  except  where  the 

of  one  partner;  and  (as  it  should  entirety  was  ordered  to  be  sold  by 

seem)  only  of  a  sale  of  his  effects  judicial  process  at  the  instance  of 

consequent  thereon.     Poth.  de  Soc.  his  creditors,  or  by  a  cessio  bonorum 

n.  148.     See  also  Domat,  1,  3,  5,  of  all  his  effects  for  the  benefit  of 

art  12,   note.     The  Code  Civil  of  his  creditors.     See  2  La  Croix,  La 

France,  art.  1865,  and  the  Code  of  Clef  des  Lois  Romaines,  tit.  Soc.  p. 

Louisiana    (of    1825),    art.     2847,  685.       See    also    Mr.     Chancellor 

speak  only  of  a  dissolution  by  fail-  Kent's  observations  in  Oris  wold  v. 

ure  or  bankruptcy.     See  also  5  Du-  Waddington,  16  Johns.  49 L 
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an  absolutely  conclusive  ground  is,  that  the  further  continua- 
tion of  the  partnership  is  utterly  incompatible  with  the  whole 
policy  and  objects  of  the  bankrupt  and  insolvent  systems. 
These  systems  contemplate  an  immediate  sale  aud  distribution 
of  the  assets  among  the  creditors ;  and  the  assignees  have  no 
authority  whatever  to  enter  into  any  further  engagements  in 
any  trade  or  business  on  account  of  the  creditoi*s,  or  at  their 
rii>k.^  Hence,  the  common  law,  the  Roman  law,  and  the 
modern  foreign  law  all  concur  in  the  same  general  result,  that 
bankruptcy  or  insolvency  is,  of  itself,^  by  mere  operation  of 
law,  a  complete  dissolution  of  the  partnership.^  A  fortiori^ 
the  like  doctrine  applies  where  all  the  partners  become  bank- 
rupt, for  then  the  whole  property  is  divested  out  of  all  of 
them. 

§  314.  From  what  Time  Bankruptcy  dissolves  a  Partnership. 
Another  question  usually  arises  under  this  head ;  and  that  is, 
from  what  time  is  the  partnei'ship  dissolved  by  the  bankruptcy 
or  insolvency  of  one  or  more  of  the  partners?  Is  it  from  the 
act  of  bankruptcy  or  insolvency  ?  Or  from  the  judicial  or 
other  declai*ation  of  that  fact,  under  the  commission?  Or 
from  the  time  of  the  assignment  of  the  property  to  the  as- 

1  GowonP.  c,  6,  §  1,  pp.  227,  fairs.     See  Wilkins  v,  Davis,  su- 

228,  3d  ed;  Coll.  on  P.  B.  1,  c.  2,  §  pra.\     [In  Massachusetts  the  mere 

2,  pp.  69-71;  Id.  B.  4,  c.  1,  pp.  insolvency  of  one  or  both  partners, 

578,  579,  2d  ed;  Fox  v.  Hanbury,  meaning  thereby  their  inability  to 

Cowp.  445;  Ex  parte  Smith,  5  Ves.  pay  their  debts,  will  not,  perse,  and 

295;      Wilson    i;.     Greenwood,     1  without    any  assignment    or  legal 

Swans.  471,  482,  483;  Crawshay  r.  proceedings,  operate  as  a  dissolu- 

CoUins,  15    Ves.    218,  223;    Mar-  tion  of  the  partnership,  although  it 

quand  v.   N.   Y.   Mauuf.    Co.,    17  fnigJu  furnish  sufficient  ground  for 

Johns.  525;  Griswold  r.  Wadding-  declaring  a  dissolution.     Arnold  v. 

ton,  15    Johns.    57,  82;    s.   c.   16  Brown,  24  Pick.  89,  93.     So  Siegel 

Johns.  438,  491;  3  Kent,  38,  39.  v,  Chidsey,  28  Penn.  St.  279.] 

«  ISee  Gates  v.  Beecher,  60  N.  Y.         »  D.  17,  2,  65,  1 ;    Poth.  Pand. , 

518;    Allen  v.  Woonsocket  Co.,  11  17,  2,  n.  62;  Poth  de  Soc.  n.   148;' 

R.  I.  288;  Wilkins  17.  Davis,  2  Low-  Civil  Code  of  France,  art.  1865;  5 

ell,  511 ;  In  re  Leland,  5  Bened.  168;  Duvergier,  Droit  Civil  Franc.  §  443 ; 

8.  c.  5  N.  B.  R.  222;  In  re  Blodgett,  Code    of    Louisiana    (1825),     art. 

ION.  B.  R.  145;  Blackwell  v.  Clay-  2847;  2  Mor.  &  Carlt.  Partidas,  p. 

well,   15  X.  B.  R.   300.     A  court  773,  1.  10;  2  Bell,  Comm.  B.  7,  c. 

of  equity  may  give  either  to  the  2,  p.  643,  5th  ed;  Vinn.  ad  Inst.  3, 

solvent  partner  or  to  the  assignee  26,  8,  Comm. ;  ante^  §  309. 
the    settlement    of    the    joint    af- 
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Bignees?  The  rule  now  established,  at  least  in  the  policy  of 
the  British  system  of  bankruptcy,  is,  that  the  dissolution  takes 
effect  immediately  upon  the  declaration  of  the  bankruptcy 
under  the  commission,  by  relation  back  to  the  time  when  the 
act  of  bankruptcy  was  committed ;  so  that  from  that  period 
the  bankrupt  is  deemed  divested  of  all  his  property  and  effects; 
and  by  operation  of  law,  as  soon  as  assignees  ane  appointed, 
it  is  vested  in  them  by  relation  from  the  same  period.^  How 
far,  and  to  what  intents  and  purposes  it  suspends  the  rights 
and  authorities  of  the  other  solvent  partners  over  the  partner- 
ship, will  come  under  examination  when  we  come  to  consider 
what  are  the  consequences  of  a  dissolution. 

§  315.  Dt88olution  by  War,  In  the  next  place,  as  to  dis- 
solution by  a  public  war  between  the  countries  of  which  the 
partners  are  respectively  subjects.  Although  this  point  does 
not  seem  to  have  been  discussed  in  our  courts  of  justice  until 
a  comparatively  recent  period,  j^et  it  would  seem  to  be  a 
necessary  result  of  principles  of  public  law,  well  established 
and  clearly  defined.  By  a  declaration  of  war  the  respective 
subjects  of  each  country  become  positive  enemies  of  each 
other.  They  can  carry  on  no  commfercial  or  other  intercourse 
with  each  other ;  they  can  make  no  valid  contracts  with  each 
other ;  they  can  institute  no  suits  in  the  courts  of  either 
country;  they  can,  properly  speaking,  hold  no  communica- 
tion of  an  amicable  nature  with  each  other ;  and  their  prop- 
erty is  mutually  liable  to  capture  and  confiscation  by  the 
subjects  of  either  country.^    Now  it  is  obvious  from  these 

1  8  Kent,  68,  59,  4th  ed. ;  Wats.  §    50441,    the    assignment    related 

on  P.  c.  5,  pp.  802-312,  2ded.;  Gow  back  to  the  commencement  of  the 

on  P.  c.  5,  §  3,  pp.  298,  299,  3d  ed. ;  proceedings  in   bankruptcy,  not  to 

Coll.  on  P.  B.  4,  c.  1,  pp.  583-590,  the  act  of  bankruptcy.] 
2d  ed. ;    Fox   v.   Hanbury,    Cowp.         «  Potts  v.  Bell,  8  T.  R.  548,  561 ; 

44");  Hague  v.  Rolleston,   4   Burr.  The  Rapid,  8  Cranch,  155, 161;  The 

2174;  Sar/wr/if  Smith,  5  Ves.  295;  Julia,   8  Cranch,    181,    194;    The 

Harvey©.  Crickett,  5  M.  &  S.  33G;  Hoop,    1    Rob.    190;    Griswold  p. 

Dutton  V.  Morrison,  17  Ves.   193,  Waddington,  15  Johns.  57;  s.  c.  16 

203,   204;    Barker  ».   Goodair,   11  Johns.  438.  —  In  this  last  case,  all 

Ves.  78,  83;  Thomason  v.  Frere,  10  the  existing  authorities  upon  the 

East,  418.     [by  the  United  States  whole  subject,   foreign   as  well  as 

Bankrupt  Law,    Act  of  March  2,  domestic,  were  brought    together, 

1867,     §  14    jU.    S.     Rev.    Sts.  and  critically  examined  with  very 
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considerations  that  the  whole  objects  and  ends  of  the  part- 
nership, the  application  of  the  joint  funds,  skill,  labor,  and 
enterprise  of  all  the  partners  in  the  common  business  thereof, 
can  no  longer  be  attained.  The  conclusion,  therefore,  would 
seem  to  be  absolutely  irresistible  that  this  mutual  superven- 
ing incapacity  must,  upon  the  veiy  principles  applied  to  all 
analogous  cases,  amount  to  a  positive  dissolution  of  the  part- 
nership. 

§  316.  Same  Subject.  The  law  of  nations  does  not  even 
stop  at  the  points  already  stated  ;  but  it  proceeds  further. 
The  question  of  enemy  or  not  depends  not  upon  the  natural 
allegiance  of  the  partners,  but  upon  their  domicile.  If,  there- 
fore, the  partnership  is  established,  and,  as  it  were,  domiciled 
in  a  neutral  country,  and  all  the  partners  reside  there,  it  is 
treated  as  a  neutral  establishment,  and  is  entitled  to  protec- 
tion accordingly.^  On  the  other  hand,  if  any  one  or  more  of 
the  partners,  in  such  a  case,  is  domiciled  in  an  enemy  coun- 
try, he  is  treated  personally  as  an  enemy,  and  his  share  of  the 
partnership  property  is  liable  to  capture  and  condemnation 
accordingly,  notwithstanding  the  partnership  establishment 
is  in  the  neutral  country .^  What,  then,  is  the  case  where 
the  partnership  is  established,  and,  as  it  were,  domiciled,  in 
an  enemy  country  ?  The  rule,  then,  fully  recognized  as  ap- 
plicable to  the  case  is,  that  the  partnership  is  to  be  treated 
throughout  as  a  hostile  establishment,  and  the  whole  partner- 
ship property  is  liable  to  capture  and  condemnation  as  ene- 
mies* property,  notwithstanding  one  or  more  of  the  partners 
may  be  domiciled  in  a  neutral  country.  A  fortiori^  if  some 
of  the  partners  are  domiciled  in  one  of  the  hostile  countries, 
and  the  rest  in  the  other,  it  is  clear  that  the  partnership  is 
hostile,  and  the  partners  are  also  personally  enemies.^  The 
just  inference  from  all  these  considerations  seems,  therefore, 

great    learning   and  ability.      See  Griswold  v.  Waddington,  15  Johns, 

also  2   Wheat.   App.   pp.   27-37*3  57;  s.  c.  16  Johns.  438. 
Kent,  62;  Scholefield  v.  Eichelber-         ^  The  Franklin,  6  Rob.  127. 
ger,  7  Pet.  586.     [See  Clemontson  v,         *  The  Vigilantla,  1  Rob.  1 ;  Simp- 

Blessig^,  note,  11  Exch.  135;  ante^  §  9.  son's  Case,  cited  in  The  Franklin,  6 

1  The    Venus,   8  Cranch,   253;  6   Rob.    127;  The  Friendschaft,  4 

The  Indian  Chief,  3  Rob.  22;  M'-  Wheat.  105;  The  San  Jose  Indiano, 

Connell  v.  Hector,  3  B.  &  P.  113;  2  Gall.  268. 
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to  be  that,  in  all  these  cases,  there  is  an  utter  incompatibil- 
ity, created  by  operation  of  law,  between  the  partners  as  to 
their  respective  rights,  duties,  and  obligations,  both  public 
and  private,  and,  therefore,  that  a  dissolution  must  necessa- 
lily  result  therefrom,  independent  of  the  will  or  acts  of  the 
parties.^ 

*  This  whole  subject  came  sue-  the  war;  and  the  existence  of  the 
cessively  before  the  Supreme  Court  war  would,  at  all  events,  dispense 
of  New  York,  and  the  Court  of  Er-  with  the  public  notice,  which  is,  in 
rors  of  that  State,  in  the  case  of  general,  necessary  to  the  valid  dis- 
Griswold  v.  Wadding^n,  15  Johns,  solution  of  a  partnership.  The  case 
57;  and  s.  c.  16  Johns.  438.  The  discloses  that  the  firm  of  Henry 
masterly  judgments  of  Mr.  Chief  Waddingtoa  &  Co.  consisted  of 
Justice  Spencer,  and  Mr.  Chancellor  Henry  and  Joshua  Waddington ; 
Kent,  delivered  on  this  occasion,  ex-  that  Henry  is  a  British  subject, 
haust  the  whole  learning  and  i-ea-  resident,  before  and  during  the  war, 
soning  upon  it;  and  are,  indeed,  in  London,  conducting  the  partner- 
judicial  discussions  of  rare  and  ex-  ship  concerns  there,  whilst  the  de- 
quisite  ability,  research,  force,  ac-  fendant  was  resident  here.  The 
curacy,  and  comprehensiveness.  —  negotiations  which  gave  rise  to  the 
The  ultimate  decision  was  that  the  present  suit  took  place  in  England, 
partnership  was  dissolved  by  the  and  exclusively  with  Henry  Wad- 
occurrence  of  war  between  the  coun-  dington,  during  the  late  war  be- 
tries.  The  following  extract  from  tween  this  country  and  Great 
the  opinion  of  Mr.  Chief  Justice  Britain.  It  was  admitted  on  the 
Spencer  presents  a  clear  though  argument,  and  so  the  fact  nndoubt- 
brief  review  of  the  principle.  He  ediy  is,  that  the  proposition  I  have 
said:  **  Upon  the  fullest  reflection  advanced  is  neither  supported  nor 
which  I  have  been  able  to  give  to  denied  by  any  judicial  decisions  or 
the  subject,  my  opinion  is  that  the  elementary  writer  of  the  common 
declaration  of  war  between  the  law ;  but,  if  I  mistake  not,  it  is  snp- 
United  States  and  Great  Britain  ported  by  the  strongest  reasons,  and 
produced  a  suspension  during  the  by  necessary  analogy  with  adjudged 
war,  or,  ipso  facto,  a  dissolution  of  cases.  The  first  inquiry  is,  what 
the  partnership  previously  existing  are  the  objects  and  ends  of  partner- 
between  the  defendants,  so  that  the  ships?  They  are  entered  into  with 
one  is  not  responsible  upon  the  con-  a  view  that  with  the  joint  funds, 
tract,  express  or  implied,  of  the  skill,  and  labor,  of  the  several  part- 
other.  It  will  be  perceived  that  ners,  the  interests  of  the  concern 
this  proposition  assumes  the  fact  may  be  advanced  and  promoted, 
that  the  partnership  between  the  There  may  be,  and  frequently  are, 
defendants  had  not  become  dissolved  different  inducements  influencing 
by  the  efflux  of  time,  or  the  acts  of  each  partner ;  one  may  have  more 
either  of  the  partners,  although  this  capital  and  credit;  another  may 
point  is,  in  itself,  very  questionable,  have  more  skill,  activity  and  expe- 
The  better  conclusion  from  the  rience.  The  one  may  choose  to  be 
evidence  is,  that  the  copartnership  a  dormant  and  inert  partner,  fnr- 
expired  by  its  own  limitation  during  nishing  an  equivalent  for  the  ser- 
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§  317.   DisBolutian  by  Death.   In  the  next  and  last  place, 
as   to  a  dissolution  by  the  death  of  one  of  the   partners. 

vices  and  skill  of  the  other,  and  and  communication  between  them 
leaving  the  business  entirely  to  his  became  unlawful.  This  is  not  only 
control  and  management  But  un-  the  acknowledged  principle  of  the 
explained  as  this  partnership  is,  we  law  of  nations,  but  is  also  a  part  of 
must  understand  it  to  be  an  union  the  municipal  jurisprudence  of  every 
with  a  view  to  the  employment  of  the  country.  I  need  not  cite  cases  in 
joint  capital,  labor,  and  skill  of  both  support  of  a  position  which  has  so  re- 
the  partners,  for  the  purposes  of  in-  peatedly  been  recognized  in  the  Eng- 
ternal  and  extenial  commerce  be-  lish  Courts,  and  in  our  own,  possess- 
tween  this  counti*y  and  Great  Britain,  ing  as  well  admiralty  as  common-law 
That  the  object  of  the  partnership  jui'isdiction.  Another  consequence 
embraced  both  these  objects  of  in-  of  the  war  was,  that  the  shipments 
ternal  and  external  trade  would  made  by  each  of  the  partners  would  be 
seem  to  be  unquestionable,  from  the  liable  to  capture  and  condemnation 
local  position  of  the  partners.  That  by  the  cruisers  of  the  government  of 
the  death,  insanity,  or  bankruptcy  the  other.  And  another  very  seri- 
of  one  of  the  partners  operates  as  a  ous  evil  attended  them;  no  debts, 
dissolution  was  not  questioned  in  contracted  in  the  partnership  name, 
the  argument;  and  a  respectable  could  be  recovered  in  the  courts  of 
elementary  writer,  Mr.  Watson,  is  either  nation;  they  not  having,  in 
of  opinion  that  the  marriage  of  a  the  language  of  the  law,  a  persona 
feme  sole  partner  would  produce  the  standi  in  judicio,  whilst  they  were 
same  consequence.  The  cases  of  amenable  to  suits  in  the  courts  of 
Pearce  v.  Chamberlain,  2  Ves.  Sr.  both  nations.  The  Hoop,  1  Rob. 
33,  and  Sayer  v,  Bennet,  Wats,  on  190,  201.  It  is  true,  the  same  dis- 
P.  382,  and  several  other  cases  cited  ability  to  sue  for  debts  due  the  firm, 
by  him,  all  go  to  establish  the  gen-  antecedent  to  the  war,  would  exist, 
eral  principle  that  death,  insanity,  This,  however,  does  not  weaken  the 
and  bankruptcy  work  a  dissolution  objection;  it  remains  still  an  im- 
of  partnerships;  and  they  proceed  portant  item,  in  considering  whether 
on  the  principle  that  the  other  a  partnership  exists,  when  the  new 
partners  are  not  bound  to  admit  the  debts  created  are  to  be  liable  to  the 
representatives  of  a  deceased  or  in-  same  disability.  It  appears  that 
sane  partner  into  the  concern,  the  Joshua  Waddington  is  a  citizen 
confidence  having  been  originally  of  the  United  States;  and  it  has 
placed  in  the  personal  skill  and  as-  been  already  mentioned  that  Henry 
sistance  of  these  no  longer  able  to  Waddington  is  a  British-born  sub- 
afford  it.  Let  these  principles  be  ject.  They  owed  different  allegi- 
applied  to  the  present  case,  and  it  ances;  and  it  became  part  of  their 
would  seem  that  the  same  result  is  in-  duty  to  lend  all  their  aid  in  a  vigor- 
evitable.  In  what  situation  did  the  ous  prosecution  of  the  war,  the  one 
war  put  the  defendants,  as  regarded  to  the  United  States,  and  the  oth^r 
each  other?  Most  undeniably,  the  to  Great  Britain.  And  it  appears  to 
two  nations,  and  all  their  citizens,  me  that  it  would  not  comport  with 
or  subjects,  became  enemies  of  each  policy  or  morality  that  the  law 
other,  and  the  consequence  of  this  should  imperiously  continue  a  con- 
hostility  was   that   all   intercourse  nectiou,  when,  by  its  very  continu- 
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There  is  no  doubt  that,  by  the  principles  of  the  common  law, 
the  death  of  any  one  partner  will  operate  as  a  dissolution  of 

ance,  it  would  afford  such  strong  in-  pelled  to  say  that  the  law  cannot 
ducements  to  a  violation  of  that  be  so  unjust  as  to  pronounce  that 
fidelity  which  each  owes  to  his  gov-  a  partnership  so  circumstanced, 
ernment.  Again,  all  communication  when  all  its  objects  and  ends  arp 
and  intercourse  being  rendered  un-  prostrated,  shall  continue;  and,  with 
lawful,  and  it  being  a  well-estab-  the  clearest  conviction  upon  my 
lished  principle  that  either  partuer  mind,  and  in  analogy  to  the  cases 
^^Ji  hy  his  own  act,  dissolve  a  part-  to  which  reference  has  been  made, 
nership,  unless  restrained  to  continue  I  have  come  to  the  conclusion  that 
it  for  a  definite  period  by  compact,  in  the  partnership  between  the  de- 
what  manner  could  such  intentions  fendants  was,  at  least,  suspended, 
be  manifested  during  the  war?  It  and  I  incline  to  the  opinion  that  it 
might,  indeed,  be  made  known  to  was  ipso  facto  dissolved  by  the  war. 
the  public  of  one  of  the  countries,  and  consequently  that  the  defend- 
but  it  could  not  be  notified  to  the  ant,  J.  W.,  is  not  liable  to  this 
public  of  the  hostile  country;  and  action."  Mr.  Chancellor  Kent\s 
thus,  unless  the  war  produced  a  dis-  opinion  is  far  more  elaborate,  and 
solution,  he  would  be  responsible,  sifts  and  examines  all  the  author- 
notwithstanding  he  had  the  desire  ities,  as  well  as  the  reasoning  in 
to  dissolve  the  connection,  merely  support  of  them.  It  is  difficult  to 
from  inability  to  make  known  that  abridge  it  without  diminishing  its 
determination  ;  an  inability  pro-  cogency.  He  holds  the  war  to  be 
duced  by  events  utterly  uncontrol-  a  positive  dissolution.  |See  also 
lable.  When  the  objects  and  in-  Taylor  v.  Hutchison,  25  Gratt 
tentions  of  an  union  of  two  or  more  536;  Booker  v.  Kirkpatrick,  26 
individuals  to  prosecute  commercial  Gratt.  145;  Woods  r.  Wilder,  43 
business  are  considered;  when  it  is  N.  Y.  164;  Bank  of  New  Orleans 
seen  that  an  event  has  taken  place  w.  Matthews,  49  N.  Y.  12;  Hubbard 
without  their  fault,  and  beyond  v.  Matthews,  54  N.  Y.  43 ;  Lef twich 
their  control,  which  rendera  their  v.  Clinton,  4  Lansing,  176;  Plant- 
respective  nations,  and,  along  with  ers'  Bank  v,  St.  John,  1  Woods 
them,  the  defendants  themselves,  585;  Cramer  v.  The  United  States, 
enemies  of  each  other;  that  all  com-  7  Ct.  of  Claims  (U.  S.),  302.  Where 
munication  and  intercourse  have  be-  one  of  several  partners  of  a  firm  es- 
come  unlawful ;  that  they  can  no  long-  tablished  in  a  State,  which  upon  the 
er  co-operate  in  the  conduct  of  their  breaking  out  of  the  war  of  the  rebel- 
common  business,  by  affording  each  lion  adhered  to  the  United  States,  left 
other  advice,  and  are  kept  hood-  the  State  and  joined  the  Confederate 
winked  as  to  the  conduct  of  each  army,  it  was  held  that  the  attitude 
other;  that  the  trade  itself  in  which  in  which  the  partners  were  thus 
they  were  engaged  has  ceased  to  placed  was  inconsistent  with  the 
exist;  that  if  they  enter  into  any  carrying  on  of  the  partnership,  and 
contracts,  they  are  incapable  of  en-  dissolved  or  suspended  it.  McAdama 
forcing  their  performance  by  an  ap-  v.  Hawes,  9  Bush  (Ky.),  15.  Under 
peal  to  the  courts;  that  their  allegi-  the  proclamation  of  the  President 
ance  leads  them  to  support  opposite  of  the  United  States,  of  Aug.  16, 
and  conflicting  interests;  lam  com-  1861,   a  partnership  between    two 
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the  partnership,  however  numerous  the  association  may  be, 
not  only  as  to  the  deceased  partner,  but  as  between  all  the 
survivors.^  The  reason  is  that,  upon  the  theory  of  this 
branch  of  the  law,  the  personal  qualities,  skill,  diligence,  and 
superintendence  of  each  one  of  the  partners  are  justly  pre- 
sumed to  enter  into  and  to  constitute  a  material  consideration 
with  all  the  other  partners  for  engaging  in  the  partnei-ship. 
In  short,  it  is  a  mutual  and  reciprocal  engagement  of  each 
partner  with  all  the  others,  that  the  partnei'ship  shall  be  car- 
ried on  with  the  joint  aid  and  co-operation  of  all ;  and,  there- 
fore, the  survivors  ought  not  to  be  held  bound  to  continue 
the  connection  without  a  new  consent,  when  the  abilities, 
skill,  and  character  of  the  deceased  partner  either  were,  or  at 
least  might  have  been,  a  strong  inducement  to  the  original 
formation  of  the  partnership.^ 


persons,  one  of  whom  resided  in  len,  466;  Walker  r.  Wait,  50  Vt.  688. 

New  York  and  the  other  in  Louis-  In   Daffield  v,  Brainerd,  45  Conn, 

iana,  was  not  dissolved  before  April  424,the  partnership  articles  provided 

23,  1861.     McStea  u.  Matthews,  50  that    the  partnership  was  to  con- 

N.  Y.  186;  Matthews  c.  McStea,  91  tinue  as  long  as  the  majority  in  in- 

U.  S.  7.  (  terest  should  desire,  and  it  was  held 

1  Coll.  on  P.  B.  1,  c.  2,  §  2,  pp.  that,  owing  to  the  conduct  of  the 

72,  73,  2d  ed. ;  Wats,  on  P.  c.  6,  pp.  representatives  of  the  deceased  part- 

358-360,  2d  ed. ;   Grow  on  P.  c.  5,  ner  in  recognizing  the  continuance 

§  1,  pp.  219,  220,  3d  ed.;  Crawshay  of  the  partnership  after  his  death, 

p.  Maule,  1  Swans.  495,  509;  Gilles-  they  could  not  treat  the  partnership 

pie  V.  Flamiltou,  3  Madd.  251 ;  Vul-  as  dissolved  at  the  time  of  his  death, 

liamy  o.   Noble,  3  Mer.  593,  614;  but  that  the  dissolution  must  date 

Scholefield  v.  Eichelberger,  7  Pet.  from   the  time  that  proper  notice 

586;      I  Cobble    v,   Tomlinson,    50  had  been  given    to  the  surviving 

Ind.  550 ;   Martine  v.  International  partners  of  the  intention  to  treat  it 

Life  Ins.    Society,  53  N.  Y*.  339;  as  dissolved.     A  mining  copartner- 

Slocomb  17.  Lizardi,  21   La.  Ann.  ship  is  not  dissolved  by  the  death 

355;    Roberts  v.   Kelsey,  38  Mich,  of  one  of  the  partners.     Jones  v, 

602.     In  the  case  of  a  partnership  Clark,  42  Cal.  180;  Taylor  v.  Castle, 

consisting  of    a  large    number  of  Id.  367.1 

members,  where  it  appears  from  the         '  3  Kent,  55;  Wats,  on  P.  c.  6, 

terms  and  object  of  the  contract  of  pp.  358,  359,  2d  ed. ;  Coll.  on  P.  B. 

formation  and  from  the  character  of  1,  c.  2,  §  2,  pp.  72, 73, 2ded. ;  Pearce 

the  organization  that  it  was  not  in-  v.  Chamberlain,  2  Yes.  Sr.  33 ;  Grow 

tended  that  the  death  of  one  or  more  on  P.  c.  5,  §  1,  pp.  219, 220,  3d  ed. ; 

of  the  members  should  dissolve  the  Scholefield  v.  Eichelberger,  7  Pet. 

partnei'ship,    the  intention    should  586,  594. 
govern.     Tyrrell ».  Washburn,  6  Al- 
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§  318.  Roman  Law.  This  is  precisely  the  reason  given  in 
the  Roman  law  for  the  promulgation  and  support  of  the  like 
doctrine,  not  only  as  working  a  dissolution  as  to  the  deceased 
partner,  but  as  between  the  survivors.  "  Morte  unius  [socii] 
societas  dissolvitur,  etsi  consensu  omnium  coita  sit,  plures 
vero  supersint ;  nisi  in  coeunda  sdcietate  aliter  convenerit."  ^ 
And  again  in  the  Institutes  it  is  said :  ^'  Solvitur  adhuc  soci- 
etas etiam  morte  socii ;  quia  qui  societatem  contrahit,  certam 
personam  sibi  eligit.  Sed  et  si  consensu  plurium  societas 
contracta  sit,  morte  unius  socii  solvitur,  etsi  plures  supersint ; 
nisi  in  coeunda  societate  aliter  convenerit."  ^  So  strictly 
indeed  was  this  doctrine  held  that,  as  we  have  seen,  even 
an  express  agreement  that  the  partnership  should  be  pro- 
longed beyond  the  life  of  a  partner,  and  his  heir  or  other 
representative  should  be  admitted  into  the  same,  was  held  in 
the  Roman  law  to  be  invalid,  as  defeating  an  essential  ingre- 
dient in  partnership,  the  right  of  delejtuB  personcB.^  The 
Digest  says :  "  Adeo  morte  socii  solvitur  societas,  ut  nee  ab 
initio  pacisci  possimus,  ut  heres  etiam  succedat  societati."  ^ 
Pothier  has  still  more  fully  expounded  the  reasons  of  the 
doctrine,  although  he  admits  at  the  same  time  that,  so  far  as 
it  respects  the  succession  of  the  heir  or  personal  representa- 
tive, it  is  not  entirely  decisive,  and  has  more  of  subtilty  than 
of  solidity  in  it.^    There  is,  indeed,  an  exception  to  this  doc- 

^  D.  17,2,  65,  9;  Poth.  de  Soc.  Bocietate ex  naturahu jus  contractus; 

n.  66.  atque  eadem  ratione,  qua  in  man- 

^  Inst.  8,  26,  5.  dato,  quoqne placet  morte  mandatarii 

*  AntCf  §  5;  Crawshay  v.  Maule,  solvi  mandatum;  nimirum  quia  in 
1  Swans.  495,  509,  the  Reporter's  societate  non  tantum  rei  famillaris, 
note  (a);  Gow  on  P.  c.  5,  §  1,  p.  ntfere  in  aliis  contractibus,  verum 
220,  3d  ed. ;  Domat.  1,  8,  5,  art.  12.  insuper  etiam  fidei  etindustris,  quae 

*  D.  17,  2,  59;  Poth.  Pand.  17,  ad  heredes  non  transeunt,  contem- 
2,  n.  56.  platio  versatar.     Nam,  ut  in  textu 

*  Poth.  de  Soc.  n.  144-146.  —  dicitur,  tfui  soeieiatem  contrahit^  cer^ 
Vinnius  also  fully  explains  the  doc-  tarn  personam  sibi  eligU^  cujus  scilicet 
trine:  **  Etiam  morte  unius  socii  fidem,  industriam,  res,  et  facultates 
societas  solvitur.  £t  hoc  genus  dis-  sequatur.  Usque  adeo  autem,  morte 
trahendffi  oblig^tionis  societatis  pro-  socii  dirimi  societatem  placet,  ut 
prium  est,  recedens  ab  illo  communi,  nee  ab  initio  pacisci  possimus,  ut 
quo  placet,  heredem  in  eandem  ob-  heres  in  societatem  succedat;  quasi 
ligationemet  idem  jus,  quod  defuncti  et  tale  pactum  naturae  societatis  re- 
fuit,  succedere.     Sed  admissum  in  pugnet,  ut  quis  invitus  socius  effici- 
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trine  in  the  Roman  law,  founded  upon  public  policy,  and 
that  is,  that  the  death  of  one  partner  does  not  generally 
dissolve  the  partnership  in  cases  where  the  partnership  is  by 
the  farmers  of  the  public  revenue.^  "  In  societate  vecti- 
galium  nihilominus  manet  societas,  et  post  mortem  alicujus ; 
sed  ita  demum,  si  pars  defuncti  ad  personam  heredis  ejus 
adscripta  sit,  ut  heredi  quoque  conferri  oporteat ;  quod 
ipsum  ex  causa  sBstimandum  est."^  3^^  then,  again,  to  this 
there  is,  or  may  be,  an  exception.  *'  Quid  enim,  si  is  mor- 
tuus  sit,  propter  cujus  operam  maxime  societas  coita  sit? 
Aut  sine  quo  societas  administrari  non  possit  ?  "  * 

§  319.  As  to  When  a  Dissolvtion  hy  Death  lakes  Effect.  And 
here  the  question  may  arise  as  to  the  time  from  which  the  disso- 
lution, by  the  death  of  any  partner,  takes  effect ;  whether  it  be 
from  the  occurrence  of  that  event,  or  from  the  period  when  the 
other  partners  have  notice  thereof.  At  the  common  law,  the 
doctrine  seems  clearly  established  that  it  takes  effect  in  re- 
spect, as  well  to  the  other  partners  as  to  third  persons,  from 
the  time  of  the  death,  without  any  consideration,  whether 
they  have  notice  thereof  or  not.*    The  Roman  law,  on  the 

atur,  cnm  uon  vult.    Exceptae  tamen  la  ferme  des  rerenas  publics,  les- 

sunt  societates  vectigalium,  in  qui-  quelles  subsistent  entre  les  survi- 

bus  hujusmodi  conventiones  ob  pub-  vans,  lorsque  Tun  des  associ^s  vient 

licam  utilitatem  admissaB;  manetque  ^  mourir;  hoc  ila  in  pricatU  societali' 

hoc  casu  societas  etiam  post  mortem,  hus    in  societate    veciigalium    manet 

nisi  forte  is  mortuus  sit,  cujus  con-  societas  et  pan  mortem  alicujus.^^ 
templatione     potissimum     societas         1  D.  17,  2,  59;  Poth.  Pand.  17, 

coita,  aut  sine  quo  ea  administrari  2,  n.  57;  Poth.  de  Soc.  n.  146. 
non  possit."     Vinn.  ad  Inst.  3,  26,         a  D.  17,  2.  59,  and  17,  2,  63,  8; 

5,  p.  699,  ed.  1726.     Pothier  says  Poth.  Pand.  17,  2,  n.  57. 
(n.  146):   "  La  raison  est,  que  les         «  Ibid.;  Vinn.  ad  Inst.  3,  26,  5, 

qualites  personnelles  de  chacun  des  p.  699,  ed.  1726. 
associes    entrent    en   consideration         *  VuUiamy  v.  Noble,  3  Mer.  593, 

dans  le  contrat  de  soci^t^.     Je  ne  614;  Gow  on   P.  c.  5,  §  1,  p.  121, 

dois  done  pas  4tre  oblig^,  lorsque  3d  ed.;   Coll.  on  P.  B.  1,  c.  2,  §  2, 

run  de  mes  associds  est  mort,  k  pp.  71,  74;  Id.  B.  3,  c.  3,  §  4,  p. 

demeurer  en  soci6te' avec  les  autres,  419,  2d  ed.;   3  Kent,  56;   2  Bell, 

parce  quUl  se  pent  faire,  que  ce  ne  Comm.  B.  7,  c.  2,  p.  639,  5th  ed. ; 

soit  que  par  la  consideration  des  [post,  §§  336,  343;  Marlett  r.  Jack- 

qualites  personnelles  de  celui,  qui  man,  3  Allen    287. —In  this   case 

est  mort,  que  j'ai  voulu  contracter  Bigelow,  C.  J.,  says:  **  It  is  certainly 

la  society.     Ce  principe  souifre  ex-  somewhat  remarkable  that  no  case 

ception  k  Tegard  des  soci^tds  pour  can  be  found  either  in  this  countiy  or 
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Other  hand,  pursued  a  different  course  ;  and  as  between  the 
partners  themselves  adopted  the  same  rule,  which  it  applied 

in  England,  in  which  the  question  is  absoUitely  terminated?  The  only 
has  arisen  and  been  adjudicated,  answer  that  can  -be  made  to  this 
whether,  in  case  a  copartnership  is  question  by  those  who  seek  to  sus- 
dissolved  by  death,  the  sur^'iving  tain  the  obligation  of  such  contracts 
partners  are  bound  to  give  notice  of  on  the  surviving  members  of  the 
such  dissolution,  in  order  to  avoid  a  firm  is,  that  a  duty  is  devolved  on 
liability  occasioned  by  the  subse-  them  to  give  notice  of  its  dissolution 
quent  misuse  of  the  copartnership  by  the  death  of  one  of  their  asso- 
name  by  one  of  the  firm.  The  ad-  ciates,  and  that  an  omission  to  give 
judged  cases  have  gone  no  further  such  notice  renders  them  liable  in 
than  to  hold  that  neither  the  estate  the  same  manner  as  if  the  copartneiv 
of  the  deceased  partner,  nor  his  ship  had  not  ceased  to  exist.  This 
heirs  or  personal  representatives,  is  doubtless  the  rule  in  cases  where 
can  be  held  on  a  contract  entered  the  dissolution  is  effected  by  the 
into  in  the  name  of  the  firm  subse-  voluntary  act  of  the  parties,  or 
quently  to  his  death,  although  no  results  from  any  state  of  facts  not 
notice  of  the  dissolution  of  the  firm  public  or  notorious  in  their  nature, 
has  been  given.  VuUiamy  v.  Noble,  and  which  are  more  peculiarly 
3  Mer.  593,  614;  Webster  v.  Web-  within  the  knowledge  of  the  mem- 
ster,  3  Swans.  490,  and  note ;  Cald-  bers  of  the  firm.  But  it  rests  on  the 
well  V.  Stileman,  1  Rawle,  212;  principle  that  the  copartners  are 
Washburn  9.  Goodman,  17  Pick,  guilty  of  negligence  in  leaving  the 
519,  526.  Two  text-writers,  how-  world  in  ignorance  of  such  facts, 
ever,  of  great  learning  and  authority,  which  third  persons  cannot  be  sup- 
have  laid  down  the  rule  that,  where  posed  to  have  the  means  of  ascer- 
a  copartnership  is  dissolved  by  the  taining,  and  allowing  them  to  infer 
death  of  one  of  the  copartners,  no  that  the  copartnership  continues, 
notice  of  the  dissolution  is  necessary,  and  to  put  faith  and  confidence  in 
and  that  the  surviving  members  are  the  name  of  the  firm  in  consequence 
not  bound  by  any  new  contract  en-  of  such  belief.  3  Kent,  66;  Story 
tered  into  by  one  of  the  firm  in  the  on  P.  §  160.  In  determining  on 
copartnership  name  after  such  dis-  which  of  two  parties  a  burden  or  a 
solution,  although  it  is  made  with  a  loss  is  to  rest,  the  law  always  seeks 
person  who  had  previously  dealt  with  to  ascertain  whether  either  has  been 
the  firm,  and  had  no  notice  or  knowl-  guilty  of  any  neglect  or  omi8.sion 
edge  that  it  was  terminated  by  the  which  has  misled  the  confidence 
death  of  one  of  the  members.  3  or  operated  to  deceive  the  other, 
Kent,  63,  67;  Story  on  P.  §§  319,  and  requires  that  the  responsibility 
336,  339.  The  same  doctrine  is  shall  be  placed  on  the  one  who  has 
stated  by  the  American  editor  of  failed  to  do  that  which  was  neces- 
Coll.  on  P.  §§  120,  538,  3d  Am.  ed.  sary  in  the  exercise  of  due  dili- 
**  On  what  principle,  then,  can  it  gence  or  fair  dealing.  But  this 
be  maintained  that  the  law  fastens  on  salutary  principle  is  not  applicable 
persons  an  obligation  to  answer  for  to  the  case  of  a  dissolution  of  a  co- 
contracts  entered  into  in  the  name  partnership  by  the  death  of  one  of 
of  a  principal  who  has  ceased  to  its  members.  The  cause  of  such  a 
exist,  by  one  whose  authority  to  act  termination  of  the  copartnei*ship  is 

484 


CHAP.  Xin.]      DISSOLUTION  OF  PABTNERSHIP.  §  319 

to  cases  of  agency  or  mandate  ;  that  is,  the  partnership  is  not 
dissolved  by  the  death  of  any  partner  until  the  other  part- 
not  the  volnntary  act  of  the  mem-  pated  or  could  prevent.  Certain  it 
bers.  It  does  not  result  from  any  is,  that  the  reason  of  the  rule  which 
private  transaction  between  them,  requires*  in  cases  of  the  dissolution 
nor  from  any  occurrence  or  fact  pe-  of  a  fii*m  caused  by  the  voluntary  act 
culiarly  within  the  knowledge  of  the  of  the  parties,  or  by  circumstances 
surviving  members  of  the  firm.  On  which  would  necessarily  come  within 
the  contrary,  the  death  of  a  copart-  the  knowledge  of  the  copartners, 
ner  may  often  occur  under  circum-  but  might  be  unknown  to  third 
stances  in  which  the  knowledge  of  persons,  that  notice  of  it  should  be 
the  event  may  not  come  to  his  asso-  given,  in  order  to  relieve  the  mem- 
ciates  for  a  long  period  of  time,  bers  from  future  responsibility,  does 
He  may  have  been  lost  at  sea,  or  not  apply  where  the  copartnership 
have  died  in  a  distant  land.  In  is  terminated  by  death.  Nor  can  it 
such  a  case,  if  the  copartnership  is  make  any  difference  as  to  this  liabil- 
held  to  continue  as  to  the  surviving  ity  of  the  survivors,  that  they  knew 
copartners  until  notice  of  the  death  of  the  death  of  their  copartner,  and 
is  given  by  them,  it  is  obvious  that  omitted  to  give  notice  of  it  to  the 
they  might  be  held  liable  on  con-  person  with  whom  the  new  contract 
tracts  entered  into  by  one  of  their  was  made.  As  the  fact  of  death 
number  long  after  the  copartnership  was  not  in  its  nature  private  or  con- 
was  dissolved  among  themselves  by  fined  within  the  knowledge  of  the 
operation  of  law ;  after  the  estate  members  of  the  firm,  the  presump- 
and  effects  and  personal  credit  of  tion  is  that  third  persons  also  had 
the  deceased  copartner  had  been  notice  of  it.  Therefore  the  liability 
withdrawn,  and  the  power  and  of  survivors  upon  a  new  contract, 
authority  of  any  of  the  firm  to  bind  not  entei*ed  into  by  themselves,  but 
his  associates  had  been  revoked,  by  one  of  their  associates  without 
And  this,  too,  without  any  neglect  their  knowledge  or  assent  in  the 
or  omission  which  could  be  imputed  name  of  the  firm,  cannot  be  made 
to  them,  and  when  they  were  in  the  to  depend  on  the  question  whether 
position  of  innocent  parties,  who  they  had  previous  notice  of  the 
had  done  no  act  to  mislead  or  death.  They  ought  not  to  be  held 
deceive  others,  and  had  not  ever  liable  for  omitting  to  give  notice  of 
made  the  contract  on  which  they  are  that  which  others  are  supposed  to 
to  be  held  liable.  know.  And  although  the  member 
**  To  parties  thus  situated,  the  of  the  firm  who  actually  enters  into 
more  just  and  reasonable  rule  would  a  contract  may  be  responsible,  as 
seem  to  be  applicable,  that  where  upon  a  contract  made  by  himself 
two  parties  stand  toward  each  other  individually,  or  on  the  ground  that, 
in  aquali  jure,  and  neither  has  been  by  making  it  in  the  name  of  the 
guilty  of  any  negligence  or  want  of  firm  after  its  dissolution,  he  by  im- 
good  faith,  their  respective  rights  plication  represented  a  fact  to  be 
must  be  settled  by  the  application  true  which  he  knew  to  be  false,  or 
of  the  strict  rule  of  law,  without  which  he  did  not  know  to  be  true, 
reference  to  any  supposed  equities  and  thereby  caused  loss  or  injury  to 
arising  from  the  occurrence  of  an  an  innocent  third  party,  there  is  no 
event  which  neither  paity  antici-  good  reason  for  holding  the  other 
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ners  have  due  notice  thereof.  ^^  Quod  si,  integris  omnibus 
manentibus,  alter  decesserit,  deinde  tunc  sequatur  res,  de 
qua  societatem  coierunt,  tunc  eadem  distinctione  utemur, 
qua  in  mandato ;  ut,  si  quidem  ignota  fuerit  mors  alterius, 
yaleat  societas ;  si  nota,  non  valeat.^  This  also  seems  the 
doctrine  of  the  French  law  as  laid  down  by  Pothier.* 

§  319  a.  Effect  of  Provisions  in  the  Articles  concerning 
Death.  But,  although,  as  we  have  seen,  a  dissolution  of  the 
partnership  takes  place  by  law  upon  the  death  of  any  one 
of  the  partners,  this  proposition  must  be  understood  with  the 
limitation  that,  by  the  articles. of  copartnership,  or  other 
agreement  between  the  partners,  it  is  not  otherwise  stipulated 

copartners  liable,  who  have  remained  and  dealt  on  the  credit  of  the  firm, 
passive,  and  done  no  act  by  which  That  is  not  the  question  which  was 
third  parties  have  been  deceived  or  raised  at  the  trial.  But  we  do  de- 
misled,  or  induced  to  change  their  cide,  for  the  reasons  we  have  given, 
position,  or  to  part  with  their  prop-  that  a  surviving  copartner  cannot  be 
ertj.  held  responsible  on  contracts  made 
*^  The  rule  of  the  civil  law  which  without  his  assent  or  knowledge  by 
was  referred  to  by  the  counsel  for  another  copartner  after  the  firm  has 
the  plaintiff  is  essentially  different  been  dissolved  by  the  death  of  one 
from  that  of  the  common  law.  The  of  its  members,  although  no  notice 
effect  of  the  death  of  a  principal  of  its  dissolution  has  been  given  to 
under  the  civil  law  is  not  to  revoke  the  person  with  whom  the  contract 
the  authority  of  the  agent.  He  can  was  made."  ]See  Bacon  v.  Pomeroy, 
bind  the  estate  of  his  deceased  princi-  104  Mass.  577.  (  But  see  Bank  of 
pal  until  notice  of  the  death  is  given.  N.  Y.  v,  Vanderhorst,  32  N.  Y.  553.] 
Following  out  this  analogy  in  cases  ^  D.  17,  2,  65,  10;  Poth.  Pand. 
of  the  death  of  a  copartner,  the  rule  17,  2,  n.  58;  Story  on  Bailm.  §§ 
of  the  civil  law  is,  that  the  heirs  of  203-205;  Story  on  Ag.  §§  488-500; 
the  deceased  copartner  are  liable  on  Domat,  1,8,  6,  art.  5. 
contracts  made  in  the  name  of  the  ^  Poth.  de  Soc.  n.  156,  157.  — It 
firm  by  the  surviving  copartners,  if  is  a  curious  coincidence  that  the 
they  had  no  knowledge  of  the  death  Consolato  del  Mare,  in  treating 
of  their  associate,  or  if  the  persons  of  persons  who  engage  to  build  a 
with  whom  they  dealt  were  ignorant  ship  together,  treats  death,  before 
of  the  dissolution.  Poth.  .de  Soc.  §§  the  building  is  commenced,  as  a 
156,157.  It  is  not  necessary  in  the  dissolution  of  the  contract;  and 
present  case  to  determine  whether  a  gives  as  one  reason,  not  as  the 
surviving  copartner,  who  enters  into  sole  reason,  that  the  day  that 
a  contract  in  the  name  of  the  firm  any  one  dies,  from  that  moment 
after  its  dissolution  by  death,  can  every  partnership  in  which  he  is 
be  held  liable  in  any  form  to  the  engaged  is  dissolved,  because  a 
person  who,  in  good  faith,  and  in  dead  man  cannot  be  a  partner.  See 
ignorance  of  the  fact  that  the  co-  Consolato  del  Mare,  c.  4  [49];  2 
partnership  is  at  an  end,  has  acted  Pardessus,  Col.  de  Lois  Mar.  51,  52. 
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by  the  parties.  For  it  is  entirely  competent  for  the  parties 
to  vary  this  general  result  of  law  by  an  express  agreement ; 
and  if  such  an  agreement  exists,  it  will  depend  upon  the  par- 
ticular terms  thereof  to  what  extent  the  estate  of  a  deceased 
partner  may  be  liable  for  debts  contracted  on  behalf  of  the 
partnership  after  his  death,  whether  his  estate  shall  be  gener- 
ally liable  for  all  the  debts  or  only  to  the  extent  of  the  prop- 
erty embarked  and  left  in  the  partnership  to  be  employed  by 
the  survivoi's.^  The  like  questions  may  sometimes  arise  in 
cases  of  testators  who  direct  the  partnership  to  be  continued 
after  their  death,  if  assented  to  by  the  surviving  partners. 
A  testator  may  so  direct  the  continuance  of  the  partnership 
that  his  whole  estate  shall  be  liable  for  the  post-mortuary 
debts,  or  only  to  the  amount  of  his  actual  interest  in  the  part- 
nership debts  at  his  decease ;  and  this  sometimes  becomes  a 
question  of  great  nicety  in  the  construction  of  his  words.^ 
Nothing,  however,  but  the  clearest  and  most  unambiguous 
language,  showing  in  the  most  positive  manner  an  intention  ^ 
on  the  part  of  the  testator  to  render  his  general  assets  liable 
for  debts  contracted  after  his  death,  will  justify  a  court  in 
extending  the  liability  of  his  estate  beyond  the  actual  fund 
employed  therein  at  the  time  of  his  death.  And  this  rule 
obtains  on  account  of  the  exceeding  inconvenience  and  diffi- 
culty which  would  otherwise  arise  in  paying  off  legacies  and 
distributing  the  surplus  of  the  property.  Thus,  where  A. 
died  while  in  partnership  with  B.,  and  in  his  will,  made  dur- 
ing his  partnership,  he  made  sundry  bequests  of  his  personal 
and  real  estate  to  different  persons,  and  added :  "  And  if  my 
personal  property  should  not  cover  the  entire  amount  of  lega- 
cies I  have  or  may  give,  my  executors  will  dispose  of  so  much 

*  Burwell  v.  Mandeville's  Ex'r,  3  Fed.  Rep.  69 ;  Jones  v.  Walker,  2 
2  How.  560,  and  the  cases  there  Morrison's  Trans.  257;  Smith  v. 
cited.  Ayres,  101  U.  S.  320.    See  Kottwitz 

*  Burwell  v.  Mandeville's  Ex'r,  t;.  Alexander,  34  Tex.  689  [;  [an/e, 
2  How.  560 ;  Ex  parte  Garland,  10  §  201  a] . 

Ves.   110;  Ex  parte  Richardson,  3         •  {This  language  does  not  appear 

Madd.  138,  157;  Thompson  v.  An-  to    meet  with  the  approbation   of 

drews,  1  Myl.  &  K.  116;  Pitkin  v,  the  court  in  Alexander  v.  Lewis, 

Pitkin,  7  Cora.  307;  (Alexander  v.  supra.] 
Lewis,  47  Tex.  481 ;  Cook  v,  Rogers, 
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of  my  real  estate  as  will  fully  pay  tlie  same  ; "  and  in  a  codi- 
cil to  his  will,  made  also  during  the  partnership,  he  said  :  "  It 
is  my  will,  that  my  interest  in  the  copartnership  subsisting^ 
between  Daniel  Cawood  and  myself,  under  the  firm,  &c., 
shall  be  continued  therein  until  the  expiration  of  the  term 
limited  by  the  articles  between  us.  The  business  to  be  con- 
tinued by  the  said  Daniel  Cawood,  and  the  profit  or  loss  to  be 
distributed  in  the  manner  the  said  articles  provide."  But 
before  the  time  limited  for  the  partnership  expired,  Cawood, 
who  carried  on  the  business,  liaving  failed,  a  bill  was  brought 
against  him  and  the  executors  of  A.,  by  a  creditor  of  the  firm, 
upon  debts  contracted  with  him  by  Cawood,  on  account  of  the 
firm,  after  the  death  of  A.  It  was  held  that  the  general  assets 
of  the  testator  were  not  bound  for  the  debts  contracted  after 
his  death  by  Cawood  on  behalf  of  the  partnership,  but  that 
the  rights  of  any  creditor  in  respect  to  such  debts  were  ex- 
clusively restricted  to  the  funds  actually  embarked  by  him  in 
the  trade,  and  to  the  personal  responsibility  of  Cawood  him- 
self.^ So,  also,  where  the  testator  directed  by  his  will  that 
*^  all  his  interest  and  concern  in  the  hat  manufacturing  busi- 
ness, &c.,  as  then  conducted  under  said  firm,  should  be  con- 
tinued to  operate  in  the  same  connection  for  the  term  of  four 
years  after  his  decease,  **  it  was  held  that  the  general  assets 
of  the  testator  were  not  liable  to  the  claims  of  any  creditors 
of  the  firm  who  became  such  after  the  testator's  death,  and 
that  such  creditors  had  no  lien  on  the  estate  in  the  hands  of 
the  devisees  under  the  will,  although  they  might  eventually 
participate  in  the  profit  of  the  trade.^ 

1  Burwell  v,  Mandeville's  £x'r,    See     also     Ex  parte  Garland,   10 
2  How.  560.  Yes.  110,  and  Ex  parte  Richardaon, 

>  Pitkin  V.  Pitkin,  7  Conn.  807.    3  Madd.  138. 
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CHAPTER  XIV. 

EFFECTS  AND  CONSEQUENCES  OF  A  DISSOLUTION. 

§  320.  RightB  of  Partners  on  a  Dissolution.  Having  ascer- 
tained the  various  causes  which  either  positively,  ipsofacto^ 
produce  a  dissolution  of  the  partnership,  or  may  justify  an 
application  therefor  to  a  court  of  equity,  let  us  now  proceed 
to  the  consideration  of  the  effects  and  consequences  of  an 
actual  dissolution  as  between  the  partners  themselves,  and 
also  as  between  them  and  third  persons.  And  first,  as  be* 
tween  the  partners  themselves.  Although  these  effects  and 
consequences  are  in  all  cases  of  dissolution  of  partnership, 
however  occasioned,  in  many  respects  governed  by  precisely 
the  same  rules  and  principles,  and  affected  by  the  same  gen- 
eral considerations,  yet  as  they  are  at  the  same  time,  in  par- 
ticular cases,  liable  to  be  variously  modified  and  affected  by 
peculiar  circumstances  attendant  upon  them,  it  will  here  be 
proper,  if  not  absolutely  indispensable  to  a  full  and  accurate 
view  of  all  the  relations  growing  out  of  the  subject,  to  exam- 
ine it  under  various  heads.  (1)  Dissolution  by  the  mere 
voluntary  stipulations  or  acts  of  the  parties  inter  vivos. 
(2)  Dissolution  by  bankruptcy  (3)  Dissolution  by  death. 
(4)  Dissolution  by  the  decree  of  a  court  of  equity.  In  each 
of  these  cases  it  may  be  necessary  to  examine  the  effects  and 
consequences  as  between  the  partners  themselves,  and  also  as 
between  them  and  third  persons. 

§  321.  (1)  Voluntary  Dissolution,  In  the  first  place,  then, 
as  to  a  dissolution  by  the  voluntary  acts  or  stipulations  of  the 
parties  inter  vivos.  This  may  arise  in  various  wa)'S,  as  by 
the  retirement  of  one  partner  from  the  partnership,  or  the 
admission  of  a  new  partner  into*  the  ^partnership,  or  by  the 
voluntary  separation  of  all  the  partners,  and  their  final  relin- 
quishment of  the  whole  business  thereof.     The  former  is  a 
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virtual  destiuction  of  the  old  partnership,  by  the  substitution 
of  a  new  one  among  the  partners  remaining  in,  or  those  com- 
ing into,  the  firm  ;  the  latter  is  a  total  destruction  or  extin- 
guishment thereof.  The  same  result  Tirill  arise,  as  we  have 
seen,  where  the  partiiei^hip  is  dissolved  by  the  mere  efBux  of 
time,  or  by  the  voluntary  change  of  the  state  or  condition  of 
one  or  more  of  the  parties,  or  by  an  assignment  of  all  the 
rights  and  interests  of  one  or  more  of  the  partnei-s  therein.^ 

§  322.  DissoliUion  terminates  Powers  of  Partners,  But  in 
whatever  manner  the  partnership  is  actually  ended,  there  are 
certain  effects  and  consequences  of  its  determination  which 
necessarily  result  from  it  as  between  themselves,  and  will 
equally  affect  their  transactions  with  third  persons,  where  the 
latter  have  notice  of  the  dissolution,  or  where,  as  in  cases  of 
death  and  bankruptcy,  notice  is  not  by  law  required.  In  the 
first  place,  as  between  the  partners  themselves,  the  dissolu' 
tion  of  the  partnership  puts  an  end  to  the  joint  powers  and 
authorities  of  all  the  partners,  any  further  to  employ  the 
property,  or  funds,  or  credit  of  the  partnership  in  the  business 
or  trade  thereof,  subject  to  the  exceptions  hereinafter  stated. 
None  of  the  partners  can  create  any  new  contracts  or  obliga- 
tions binding  upon  the  partnership ;  none  of  them  can  buy, 
or  sell,  or  pledge  goods  on  account  thereof ;  none  of  them  can 
indorse  or  transfer  the  partnership  securities  to  third  per- 
sons,^ or  in  any  other  way  make  their  acts  the  acts  of  the 
partnership.  In  short,  none  of  them  can  do  any  act,  or  make 
any  disposition  of  the  partnership  property  or  funds,  in  any 
manner  inconsistent  with  the  primary  duty  now  incumbent 
upon  all  of  them,  of  winding  up  the  whole  concerns  of  the 
partnership.* 

»  Ante,  §§  278,  280,   303,  304,  534.     In    Parker     ».    Macomber, 

306,  307.  18  Pick.   505,   it  was  held  that  a 

2  [Fellows  V.  Wyman,  33  N.  H.  partner    authorized    to    settle    the 

351 ;  post,  §§  328,  344  and  notes.     A  partnership  concerns  might  receive, 

bill  of  exchange  drawn  by  a  partner-  in  payment  of  a  debt  due  to  the 

ship  and  sent  to  an  agent  for  sale,  firm,  a  note  payable  to  bearer,  and 

but  sold  by  the  agent,  after  dissolu-  might    transfer    the    same    to    a 

tion,  to  a  purchaser  having  notice  third    person.]     (Lind.    on  P.  4th 

of  the  dissolution,  does  not  bind  the  ed.  408,  and  post,  the  next  note.{ 
firm.      Robb  v.   Mudge,  14  Gray,         *  National  Bank    v,  Norton,   1 
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§  323.   In  England^  Declarations  of  one  Partner  after  Dis- 
solution may  hind  Firm.  And  here  the  consideration  naturally 

Hill  (N.  Y.),  572;  Gow  on  P.  dissolvable  at  pleasure,  the  time  be- 
c.  5,  §  2,  pp.  230,  240,  3d  ed. ;  Id.  ing  expired,  or,  iu  the  other  case, 
pp.  251,  252;  Ex  parte  Williams,  11  notice  to  determine  being  given,  it 
Ves.  3,  6;  Peacock  r.  Peacock,  16  cannot  be  contended  that,  if  the 
Ves.  49,  57;  Wilson  v.  Greenwood,  remaining  partners  choose  to  carry 
1  Swans.  471,  480;  Crawshay  v,  on  tlie  trade,  they  can  consider  the 
Maule,  1  Swans.  495,  506;  Whitr  whole  property  as  their  own,  to  be 
man  9.  Leonard,  3  Pick.  177;  Coll.  taken  at  such  valuation  as  they 
on  P.  B.  1,  c.  2,  §  3,  p.  75,  2d  ed.;  think  proper  to  put  upon  it.  That 
Id.  B.  2,  c.  2,  §  1,  p.  130;  3  Kent,  is  not  the  law.  The  obligation  im- 
G3,  64;  2  Bell,  Comm.  B.  7,  c.  2,  plied  among  partners  is  that  they 
pp.  643,  644,  5th  ed. ;  Kilgour  v.  are  to  use  the  joint  property  for  the 
Finlyson,  1  H.  Bl.  155;  Brisban  benefit  of  all  whose  property  it  is. 
r.  Boyd,  4  Paige,  17 ;  [Geortner  v.  Many  complicated  cases  may  arise. 
Trustees  of  Canajoharie,  2  Barb.  There  may  be  a  partnership,  where, 
025;  Palmer  i?.  Dodge,  4  Ohio  St.  whether  the  parties  have  agreed  for 
21].  {See  Hogendobler  r.  Lyon,  the  determination  of  it  at  a  particu- 
12  Kan.  276;  Woods  v.  Wilder,  lar  period,  or  not,  engagements 
43  N.  Y.  164;  Bank  of  New  Or-  must,  from  the  nature  of  it,  be 
leans  v,  Matthews,  49  N.  Y.  12;  contracted,  which  cannot  be  ful- 
Martine  o.  International  Life  Ins.  filled  during  the  existence  of  the 
Society  of  London,  53  N.  Y.  339;  partnership;  and  the  consequence 
Gale  V.  Miller,  54  N.  Y.  636;  Ben-  is,  that,  for  the  purpose  of  making 
nett  V.  Buchan,  61  N*.  Y.  222;  Plant-  good  those  engagements  with  third 
ers'  Bank  t>.  St.  John,  1  Woods,  persons,  it  must  continue;  and  then, 
.585;  Smith  V.  Shelden,  35  Mich.  42;  instead  of  being,  as  it  was,  a  gen- 
Dunlap  V.  Limes,  49  Iowa,  177.}  eral  partnership,  it  is  a  general 
The  remarks  of  Lord  Eldon  on  partnership  determined,  except  as 
this  subject,  in  Crawshay  v.  Col-  it  still  subsists  for  the  purpose  only 
lins,  15  Ves.  218,  226,  present  of  winding  up  the  concerns.  An- 
this  whole  doctrine  in  a  strong  and  other  mode  of  determination  is,  not 
just  light.  **  Partnerships  are  reg-  by  effluxion  of  time,  but  by  the 
ulated,''  said  he,  *' either  by  the  death  of  one  partner;  in  which 
express  contract,  or  by  the  contract  case  the  law  says  that  the  property 
implied  by  law  from  the  relation  of  survives  to  the  others.  It  survives 
the  parties.  The  duties  andobliga-  as  to  the  legal  title  in  many  cases; 
tions  arisincr  from  that  relation  are  but  not  as  to  the  beneficial  interest, 
regulated,  as  far  as  they  are  touched.  The  question  then  is,  whether  the  * 
by  the  express  contract ;  if  it  does  surviving  partners,  instead  of  set- 
not  reach  all  those  duties  and  obli-  tling  the  accounts,  and  agreeing 
gations,  they  are  implied  and  en-  with  the  executor  as  to  the  terms 
forced  by  the  law.  In  the  instance  upon  which  his  beneficial  interest  in 
of  a  partnership  without  articles,  the  stock  is  still  to  be  continued, 
the  respective  proportions  of  capital  subject  still  to  the  possible  loss,  can 
contributed  by  the  partners,  and  the  take  the  whole  property,  do  what 
trade  being  carried  on  either  for  a  they  please,  and  compel  the  execu- 
certain    period,  or  the  connection  tor   to  take  the  calculated  value. 
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arises,  which   has  been  already  touched  in  another  place,^ 
whether,  since  it  is  incompetent  to  any  of  the  partners,  after 

That  cannot  be  without  a  contract  Bush  (Ky.),  393;  Meyer  t?.  Atkins, 
for  it  with  the  testator.  The  exec-  29  La.  AJin.  586;  Brown  c.  Broach, 
ntor  haa  a  right  to  have  the  value  52  Miss.  536 ;  Maxey  o.  Strong,  53 
ascertained,  in  the  way  in  which  it  Miss.  280;  Morrison  v.  Perry,  11 
can  be  best  ascertained,  by  sale.  If  Hun,  33;  Floyd  v.  Miller,  61  Ind. 
the  implied  obligation  is  that  part-  224;  Matteson  v.  Kathanson,  38 
ners  are  to  use  the  property  for  the  Mich.  377 ;  Jenness  v.  Carleton,  40 
benefit  of  those  whose  property  it  Mich.  343.  See  Roberts  o.  Barrow, 
is,  where  is  the  hardship?  I  con-  53  Ga.  314;  Parham  Sewing  Ma- 
cur,  therefore,  with  the  judgment  of  chine  Co.  t?.  Brock,  113  Mass.  194; 
Lord  Bosslyn  upon  that  point,  in  Kendall  v.  Riley,  45  Tex.  20;  Car- 
the  case  of  Hammond  v.  Douglas;  ter  v.  Pomeroy,  30  Ind.  438;  Mo- 
though  1  agree  with  the  doubt  ex-  Elroy  v,  Melear,  7  Cold.  (Tenn.) 
pressed  by  Sir  Samuel  Romilly,  140;  Smith  v.  Vanderburg,  46  lU. 
upon  the  other  point  there  deter-  34;  Dodd  v.  Bishop,  30  La.  Ann. 
mined,  that  the  good-will  survives.  1178.  Even  though  the  partner  be 
If  the  surviving  partners  think  especially  entrusted  with  winding 
proper  to  make  that,  which  is  in  up  the  partnership  affairs.  Smith 
equity  the  joint  property  of  the  de-  v,  Shelden,  35  Mich.  42;  Mauney 
ceased  and  them,  the  foundation  v,  Coit,  80  N.  C*  300.  But  in 
and  plant  of  increased  profit,  if  Pennsylvania  it  has  been  held  that 
they  do  not  think  proper  to  settle  after  dissolution  the  liquidating 
with  the  executor,  and  put  an  end  partner  may  give  a  firm  note  for  a 
to  the  concern,  they  must  be  under-  partnership  debt.  Robinson  v.  Tay- 
stood  to  proceed  upon  the  principle  lor,  4  Penn.  St.  242.  See  also 
which  regulated  the  property  before  Houser  v,  Irvine,  3  W.  &  S.  345; 
the  death  of  their  partner."  [One  Estate  of  Davis,  5  Whart.  530; 
partner,  after  dissolution,  cannot  Ileberton  v.  Jepherson,  10  Penn.  St. 
give  a  note  in  the  firm  name  for  a  124.  But  it  seems  that  this  power  is 
debt  due  from  the  firm.  Lockwood  limited  to  the  liquidating  partner. 
0.  Comstock,  4  McLean,  383;  Per-  McCowin  v.  Cubbison,72  Penn.  St 
rin  p.  Keene,  19  Me.  355;  Parker  o.  358;  Lloyd  i^.  Thomas,  79  Penn. 
Macomber,  18  Pick.  505;  Haven  o.  St.  68.1  Nor  can  a  partner,  after 
Goodel,  1  Disney  (Ohio),  26;  Chase  dissolution,  renew  a  partnership 
V.  Kendall,  6  Ind.  304;  Conklin  t;.  note.  Lumberman's  Bank  o.  Pratt, 
Ogborn,  7  Ind.  553;  Fowler  9.  Rich-  51  Me.  563;  Lusk  v.  Smith,  8 
ardson,  3  Sneed,  508;  Bower  v.  Barb.  570;  Hurst  v.  Hill,  8  Md. 
Douglass,  25  Ga.  714;  Cunningham  399;  Parker  v.  Cousins,  2  Gratt. 
V.  Bragg,  37  Ala.  436;  White  v.  372;  Palmer  v.  Dodge,  4  Ohio 
Tudor,  24  Tex.  639;  {Curry  o.  St.  21;  Lange  v.  Kennedy,  20 
White,  51  Cal.  530;  Easter  0.  Farm-  Wis.  279;  Van  Valkenbutgh  r. 
ers'  National  Bank  of  Salem,  57  111.  Bradley,%14  Iowa,  108,  overruling 
215;  Haddock  v.  Crocheron,  32  Tex.  Kemp  v.  Coffin,  3  Greene,  190.  {See 
276;  Seward  9.  L'Estrange,  36  Turnbow  v.  Broach,  12  Bush  (Ky.), 
Tex.  295;  Montague  v.   Reakert,  6  455;  Miller  v.  Miller,  8  W.  Va.  542; 


1  Ante,  §  107:  Tassev  v.  Church,  4  Watts  &  S.  14L 
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a  dissolution,  by  any  new  acts,  duties,  or  obligation,  to  bind 
the  partnership,  any  acknowledgments,  or  declarations,  or 
statements,  subsequently  made  by  any  one  of  the  partners, 
respecting  the  real  or  supposed  transactions,  or  duties,  or  ob- 
ligations of  the  partnership  during  the  continuance  thereof, 
are  binding  as  evidence  or  otherwise  upon  the  other  partners 
who  have  not  assented  thereto.^  It  seems  difficult  upon  prin- 
ciple to  perceive  how  they  can  be,  any  more  than  the  declara- 
tions, or  acts,  or  acknowledgments  of  any  other  agent  of  the 
partnership  would  be,  after  his  agency  has  ceased.^    In  the 

Haddock  o.  Crocheron,  t32Tex.276;  partner,  after  dissolution,  may  in- 

Wilson    &.     Forder,    20  Ohio   St.  dorse  the  firm  note,  payable  to  him- 

89;    Parham  Sewing  Machine  Co.  self,     given      before     dissolution. 

0.  Brock,   113  Mass.    194.      Even  Temple  v.    Seaver,   11   Cush.   314. 

though  the  partner  thus  renewing  If  the  partnera  on  dissolution   au- 

be  especially  authorized  to  wind  up  tliorize  the  issuing  and  negotiation 

the  affairs  of  the  firm.     Myatts  v,  of  notes  in  the  name  of  the  old  firm, 

Bell,  41  Ala.  222 ;  Hatton  v.  Stew-  they  will  be  bound.    See  ante,  §  ICO, 

art,  2  Lea  (Tenn.),  233.     Nor  in-  note,  and  cases  there  cited.  In  Lewis 

dorse  in  the  partnership    name    a  t*.  Reilly,lQ.B.  349,  it  was  held  that 

note  payable  to  the  firm.     Curry  (7.  a  bill  drawn  by  two  partners,  payable 

Burnett,  36  Ind.  102;   Whitworth  to  their  own  order,  might  be  in- 

V.  Ballard,  56  Ind.  279;  Bryant  v.  dorsed,  after  dissolution^  in  the  name 

Lord,  19  Minn.  396.     Nor  renew  an  of  both,  by  one  partner,  to  a  person 

accommodation  indorsement  by  the  who  had  notice  of  the  dissolution, 

firm.       Central    Savings    Bank  v.  But  the  correctness  of  this  decision 

Mead,  »52  Mo.  546.}     Nor  accept  a  has  been  much  questioned.]     {See 

bill.     Tombeckbee  Bank  v,  Dumell,  Lind.  on  P.  4th  ed.  409, 413 ;  Smithes 

5  Mason,  56.    See  post,  §  344 ;  Robb  Merc.  Law,  8th  ed.  49.     Under  the 

9.  Mudge,  14  Gray,  5'$4.     But  one  U.  S.  Bankrupt  Law  of  1867,  one 

partner,    after     dissolution,     may  partner  could  petition,  after  dissolu- 

waive  demand  and  notice.     Darling  tion,  to  have  himself  and  his  former 

V.  March,  22  Me.  184.    {\yhere,  by  copartners  adjudged  bankrupt,  not- 

the  terms  of  a  contract,  a  firm  were  withstanding  he  might  have  under- 

to  indorsee  certain  notes   taken  -by  taken  to  pay  all  the  joint  debts;  the 

them  as  agents,  which  they  did  not  joint  creditors  not  having  accepted 

do  at  the  time  the  notes  were  taken,  him  as    their    sole    creditor.      Re 

it  was  held  that  after  dissolution  Stowers,  1  Lowell,   528.     See  also 

the  partner  authorized  to  settle  the  Re  Bennett,  2  Lowell,  400;  Thomp- 

business  of  the  firm,  had  the  power  son  t;.  Thompson,  4  Cush.  127.  [ 
to  bind  the  copartners  by  a  guaranty         *  3  Kent,  49-51;  Parker  p.  Mor- 

of  the  notes  in  the  firm  name,  the  rell,  2  Phill.  453,  464,  and  note; 

guaranty  being  the  same  in  effect  as  [Speake  v.  White,  14  Tex.  364.] 
an  indorsement  with  waiver  of  no-         <  See  the  able  case  of  EUicott  v. 

tice.     The  Star  Wagon  Co.  v.  Swe-  Nichols,  7  Gill,  85;  |  Thompson  v. 

zey,    52    Iowa,    891.}      And    one  Bowman,  6  Wall.  316 1. 
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latter  case  they  are  constantly  held  inadmissible  by  the  courts 
of  common  law,  upon  grounds  which  seem  absolutely  irre- 
sistible.* And  yet  the  contrary  doctrine  has  been  constantly 
maintained  as  to  partners  for  a  great  length  of  time,  in  the 
courts  of  common  law  in  England,  founded  apparently  upon 
a  mere  unreasoned  decision  in  the  time  of  Lord  Mansfield ;  ^ 
and  it  is  but  recently  that  it  has  been  overturned  by  an  act 
of  Parliament,^  which  has  remedied  some  of  the  mischiefs 
inherent  in  it,  but  has  still  left  behind  some  which  are  as  yet 
without  redress.*  The  doctrine  has  been  especially  applied 
to,  and  indeed  is  most  forcibly  illustrated  by,  cases  of  the 
revival  of  partnership  debts  which  are  barred  by  the  Statute 
of  Limitations,  by  the  simple  acknowledgment  of  one  partner, 
even  when  made  at  a  great  distance  of  time  after  all  the  dis- 
solution of  the  partnership,  and  indeed  long  after  the  partner- 
ship business  has  been  closed  by  an  actual  settlement  thereof 
inter  se$e.^ 

§  324.  Diversity  of  Opinion  in  America.  In  America  no 
small  diversity  of  judicial  opinion  has  been  expressed  upon 
the  same  subject.  In  some  of  the  States  the  English  doctrine 
has  been  approved  ;  in  others  it  has  been  silently  acquiesced 
in,  or  left  doubtful ;  ^  and  in  a  considerable  number  it  has 

1  An/e,  §§  134-138.  See  the  rea-  Britain,  1  Keen,  206;  Winter  v. 
Boning  of  Sir  Wm.  Grant,  in  Fairlie  Innes,  4  Myl.  &  C.  101,  111.  ]Se8 
V.  Hastings,  10  Yes.  123,  126,  and  Lind.  on  P.  (4th  ed.)  459.  After 
of  Mr.  Justice  Kennedy,  in  Han-  a  dissolution  of  a  partnership  by 
nay  v,  Stewart,  6  Watts,  487.  See  which  the  continuing  partner  cove- 
also  Garth  v.  Howard,  8  fiing.  451 ;  nanted  inter  alia  to  pay  the  debts. 
Story  on  Ag.  §§  135,  136,  and  note,  and  to  pay  the  retiring  partner  a 

^  Whitcomb  v.  Whiting,  Doug,  sum  equal  to  half  the  next  year's 

652.  profits,  it  was  held  that  part-pay- 

*  See  the  remarks  of  Lord  Ten-  ment  of  a  debt  by  the  continuing 
terden  against  the  decision  in  Whit-  partner  during  the  said  half  year 
comb  V.  Whiting,  Doug.  652,  in  his  could  not  be  set  up  against  the  re- 
opinion  in  Atkins  o.  Tredgold,  2  B.  tiring  partner  as  an  answer  to  the 
&  C.  23,  28,  and  of  Mr.  Justice  Bay-  Statute  of  Limitations.  Watson  e. 
ley,  Id.  p.  29,  and  of  Mr.  Justice  Woodman,  L.  R.  20  £q.  721.  | 
Holroyd,  Id.  p.  80.  »  3  Kent,  49-51 ;  8.  p.  Houser  ». 

*  Coll.  on  P.  B.  8,  c.  1,  §  4,  pp.  Irvine,  3  W.  &  S.  845. 

282-285,  2d  ed.;  Id.  B.  3,  c.  3,  §  4,         «  Walton o. Robinson, 5 Ired. 341; 

pp.  417,  418;  3  Kent,  50,  51,  and  [Idev.  Ingraham,  5  Gray,  106;  Gay 

note  (b) ;  St.  of  9  Geo.  IV,c.  14  (9th  t?.  Bowen,  8  Met.  100;  |Merritt  v, 

of  May,  1828).     See  Braithwaite  t;.  Day,  9  Vroom,  32;  Mix  o,  Shattuck, 
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been  expressly  overruled.^  The  Supreme  Court  of  the  United 
States  have  not  hesitated,  after  a  most  elaborate  discussion, 
to  overrule  it,  as  unfounded  in  principle  and  analogy.  In 
truth,  the  whole  controversy  must  ultimately  turn  upon  tlie 
single  point,  whether  the  acknowledgment  is  a  mere  con- 
tinuation of  the  original  promise,  or  whether  it  is  a  new  con- 
tract or  promise,  springing  out  of  and  supported  by  the 
original  consideration.  It  is  upon  the  latter  ground  that  the 
Supreme  Court  have  deemed  the  doctrine  wholly  untenable.* 

50  Vt.  421 ;  Feigley  v.  Whitaker,  22  1  Kern.  176 ;   Payne  v.    State,   39 

Ohio  St.  608}.     See  Taunton  Iron  Barb.   634;   Reppert  p.  Colvin,  48 

Co.  17.  Richmond,  8  Met.  434].     {In  Penn.   St.   248;    | Newman  r.  Mc- 

Bissell  V.  Adams,  35  Conn.  299,  it  Comas,   43  Md.   70;    Mayberry   v, 

was   held  that  payments  made  by  Wiilonghby,  5  Neb.  368;  Graham 

one  partner  on  a  partnerahip  debt  t;.    Selover,    59    Barb.    313;    Tate 

after  dissolution,  before  the  Statute  v.  Clements,  16  Fla.  339;  Myatts 

of  Limitations  had  taken  effect,  re-  t;.    Bell,    41    Ala.    222  ;    Winslow 

moved  the  bar  of  the  statute  as  to  t;.  Newlan,  45  lU.  145  ;  Maxey  v, 

his  copartners;  but  it  was  said  that  Strong,  53  Miss.  280  (overruling,  it 

an  acknowledgment  under  like  cir*  seems,  Curry  v.  Kurtz,  33  Miss.  24); 

cumstances,   after  the  statute  had  Dowzelot  v.  Rawlings,  58  Mo.  75; 

barred  the  debt,  would  not  generally  Conery  v.  Hayes,  19  La.  Ann.  325 ; 

remove  the  bar.     This  distinction  Crumless  t;.  Sturgess,  6  Heisk.  190; 

seems  peculiar  to  Connecticut  and  Folk  v,   Russell,  7   Baxt.  (Tenn.) 

perhaps  to  Missouri.  See  also  Beards-  591;  Bond  v.  Nave,  62  Ind.  505; 

ley  1^.  Hall,  36  Conn.  270;  McClurg  Thompson  v.  Bowman,  6  Wall.  316}. 

V.  Howard,  45  Mo.  365.   In  Graham  See  Ostrom  v,  Jacobs,  9  Met.  454; 

V.  Selover,  59  Barb.  313,  it  was  said  Sage  v.  Ensign,  2  Allen,  245;  Tappan 

that  no  such  distinction  existed  in  v,  Kimball,  10  Fost.  136;  Myers  r. 

New  York.j  Standart,    11  Ohio   St.   29].      {In 

1  3  Kent,  49-51,  where  the  prin-  Houser  v,  Irvine,  3  W.  &  S.  345,  it 

cipal  authorities  are  collected.     See  was  held  to  be  otherwise  where  the 

also  Levy  v.  Cadet,  17  S.  &  R.  126 ;  partner  making  the  admission  was 

Walden   v.   Sherburne,   15    Johns,  the  liquidating  partner.  ( 
409;  Baker  t».  Stackpoole,  9  Cowen,         *  The    doctrine  was  apparently 

420,  423;  Brisban  i?.  Boyd,  4  Paige,  first  applied  in  the  case  of  Whit- 

17;  Cady  r.  Shepherd,  11  Pick.  400;  comb  r.  Whiting,  Doug.  652,  in  the 

Bell  r.  Morrison,  1  Pet.  351 ;  Belote  case  of  a  joint  and  several  note  of 

V.  Wynne,  7  Yerg.  534;  Tassey  ».  several  persons,  not  partners,  upon 

Church,  4  Watts  &  S.   141;  [Van  the  supposed  analogy  to  the  case  of 

Keuren  v.  Parmelee,  2  Comst.  523.  payment  by  one  joint  promisor.    On 

In  the  last  case,  the  decisions  of  the  that  occasion  Lord  Mansfield  dryly 

different  States  are  reviewed  by  the  and  briefly  said:  **  Payment  by  one 

New  York  Court  of  Appeals,  and  the  is  payment  for  all,  the  one  acting 

doctrine  of    Lord  Mansfield  over-  virtually  as  an  agent  for  the  rest, 

ruled.     Exeter  Bank  v.  Sullivan,  6  And  in  the  same  manner  an  admis- 

N.  H.  124;  Shoemaker  v,  Benedict,  sion  by  one  is  an  admission  by  all; 
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§  324  a.   Such  Declaration  not  binding  in  Case  of  Dissolution 
by  Death.   But,  however  the  doctrine  may  be  after  a  dissolu- 

ftud  the  law  rabes  the  promise  to  of  the  copartnership,  is  sufficient  to 
pay  when  the  debt  is  admitted  to  take  the  case  out  of  the  statute,  as 
be  due."  A  more  inconclusive  and  to  all  the  partnei*s.  How  far  it  may 
unsatisfactory  mode  of  reasoning  bind  the  partner  making  the  acknowl- 
can  scarcely  be  imagined.  In  the  edgment  to  pay  the  debt,  need  not 
first  place  (as  we  see  in  the  text),  be  inquired  into.  To  maintain  the 
payment  by  an  agent,  after  his  au-  present  action,  it  must  be  binding 
thority  is  withdrawn  by  his  princi-  upon  all.  In  the  case  of  Bland  r. 
pal,  is  a  payment  which  binds  the  Haselrig,  2  Vent.  151,  where  the  ac- 
creditor, but  certainly  not  the  prin-  tion  was  against  four,  upon  a  joiut 
cipal ;  and  the  agent  cannot  recover  promise,  and  the  plea  of  the  Statute 
the  money  so  paid  from  his  princi-  of  Limitations  was  put  in ,  and  the 
pal ;  although  he  may  not  be  entitled  jury  found  that  one  of  the  defend- 
(unless,  indeed,  it  is  paid  under  a  anta  did  promise  within  six  years,  and 
sheer  and  mutual  mistake)  to  re-  that  the  others  did  not,  three  judges, 
cover  it  back  from  the  creditor.  Nor  against  Veutris,  J.,  held  that  the 
is  it  true  that  payment  by  one  part-  plaintiff  could  not  have  judgment 
ner,  after  a  dissolution,  of  any  debt,  against  the  defendant  who  had  made 
as  a  supposed  partnership  debt,  the  promise.  This  case  has  been 
binds  the  other  partners.  On  the  explained  upon  the  ground  that 
contrary,  they  have  a  right  to  say  the  verdict  did  not  conform  to  the 
that  it  never  was,  or  was  not  at  the  pleadings,  and  establish  a  joint  prom- 
time  of  the  payment  thereof,  an  ex-  ise.  It  is  very  doubtful,  upon  a 
istiug  partnership  debt.  Suppose  it  critical  examination  of  the  report, 
had  been  already  either  paid  or  ex-  whether  the  opinion  of  the  Court, 
tinguished,  how  is  the  partnership  or  of  any  of  the  judges,  proceeded 
liable  to  pay  it  again?  It  is  assum-  solely  upon  such  a  ground.  In 
ing  the  very  matter  in  controversy  Whitcomb  v.  Whiting,  2  Doug.  652, 
to  assert  that  a  debt,  once  barred  decided  in  1781,  in  an  action  on 
by  the  Statute  of  Limitations,  is  a  joint  and  several  note,  brought 
not  extinguished,  if  voluntarily  re-  against  one  of  the  makere,  it  was 
vived  by  the  acknowledgment  of  held  that  proof  of  payment,  by  one 
one  partner.  What  right  or  power  of  the  others,  of  interest  on  the 
has  an  agent,  after  his  authority  is  note  and  of  part  of  the  principal, 
dissolved,  to  make  any  acknowledg-  within  six  years,  took  the  case  out 
ment  or  promise  upon  my  account,  of  the  statute,  as  against  the  de- 
to  bind  me?  He  may  bind  himself,  fendant,  who  was  sued.  Lord 
if  he  pleases;  but  it  will  require  Mansfield  said:  'Payment  by  one 
some  other  reasoning  to  show  that  is  payment  for  all,  the  one  acting 
he  can  bind  me.  The  reasoning  virtually  for  all  the  rest;  and  in  the 
against  the  English  rule  will  per-  same  manner,  an  admission  by  one 
haps  be  found  as  fully  stated  in  the  is  an  admission  by  all,  and  the  law 
case  of  Bell  r.  Morrison,  1  Pet.  351,  raises  the  promise  to  pay  when  the 
367-374,  as  in  any  other  case.  '*  It  debt  is  admitted  to  he  due.'  This 
still  remains  (say  the  Court)  to  con-  is  the  whole  reasoning  reported  in 
sider  whether  the  acknowledgment  the  case,  and  is  certainly  not  very 
of  one  -partner,  after  the  dissolution  satisfactory.     It  assumes  that  one 
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tion,  in  cases  where  all  the  parties  are  living,  it  is  very  clear 
that  no  acknowledgment  by  the  surviving  partners  after  the 

party,  who  has  the  authority  to  dis-  of  Lord  Mansfield  be  correct,  the 
charge,  has  necessarily,  also,  au-  acknowledgment  of  one  joint  debtor 
thority  to  charge  the  other;  that  a  will  bind  all  the  rest,  even  though 
virtual  agency  exists  in  each  joint  they  should  have  utterly  denied  the 
debtor  to  pay  for  the  whole;  and  debt  at  the  time  when  such  acknowl- 
that  a  virtual  agency  exists  by  an-  edgment  was  made.  The  doctrine 
alogy  to  charge  the  whole.  Now,  of  Whitcomb  v.  Whiting  has  been 
this  veiy  position  constitutes  the  followed  in  England  in  subsequent 
matter  in  controversy.  It  is  true  cases,  and  was  applied  in  a  strong 
that  a  payment  by  one  does  enure  manner  in  Jackson  v,  Fairbank,  2 
for  the  benefit  of  the  whole.  But  H.  Bl.  340,  where  the  admission  of 
this  arises,  not  so  much  from  any  a  creditor  to  prove  a  debt,  on  a  joint 
virtual  agency  for  the  whole,  as  by  and  several  note  under  a  bankruptcy, 
operation  of  law ;  for  the  payment  and  to  receive  a  dividend,  was  held 
extinguishes  the  debt  If  such  pay-  sufficient  to  charge  a  solvent  joint 
ment  were  made  after  a  positive  re-  debtor,  in  a  several  action  against 
fusal  or  prohibition  of  the  other  him,  in  which  he  pleaded  the  stat- 
joint  debtors,  it  would  still  operate  ute  as  an  acknowledgment  of  a  sub- 
as  an  extinguishment  of  the  debt,  sisting  debt.  It  has  not,  however, 
and  the  creditor  could  no  longer  sue  been  received  without  hesitation, 
tiiem.  In  truth,  he  who  pays  a  In  Clarke  v.  Bradshaw,  8  Esp.  155, 
joint  debt  pays  to  discharge  himself;  Lord  Kenyon,  at  nisiprius,  expressed 
and  so  far  from  binding  the  others  some  doubts  upon  it ;  'and  the  cause 
conclusively  by  his  act,  as  virtually  went  off  on  another  ground.  And 
theirs  also,  he  cannot  recover  over  in  Brandram  v,  Wharton,  1  B.  & 
against  them  in  contribution,  with-  Aid.  463,  the  case  was  very  much 
out  such  payment  has  been  right-  shaken,  if  not  overturned.  Lord 
fully  made,  and  ought  to  charge  Ellenborough  upon  that  occasion 
them.  When  the  statute  has  run  used  language  from  which  his  dis- 
against  a  joint  debt,  the  reasonable  satisfaction  with  the  whole  doctrine 
presumption  is  that  it  is  no  longer  may  be  clearly  inferred.  *  This 
a  subsisting  debt;  and,  therefore,  doctrine,'  said  he,  *of  rebutting 
there  is  no  ground  on  which  to  raise  the  Statute  of  Limitations  by  an 
a  virtual  agency  to  pay  that  which  is  acknowledgment  other  than  that 
not  admitted  to  exist.  But  if  this  of  the  party  himself  begun  with 
were  not  so,  still  there  is  a  great  dif-  the  case  of  Whitcomb  v.  Whiting, 
ference  between  creating  a  virtual  By  that  decision,  where,  however, 
agency,  which  is  for  the  benefit  of  there  was  an  express  acknowledg- 
all,  and  one  which  is  onerous  and  ment,  by  an  actual  payment  of  a 
prejudicial  to  all.  The  one  is  not  a  part  of  tiie  debt  by  one  of  the  par- 
natural  or  a  necessary  consequence  ties,  I  am  bound.  But  that  case  y 
from  the  other.  A  person  may  well  was  full  of  hardship;  for  this  incon- 
authorize  the  payment  of  a  debt,  venience  may  follow  from  it.  Sup- 
for  which  he  is  now  liable,  and  yet  pose  a  person  liable  jointly  with 
refuse  to  authorize  a  charge  where  thirty  or  forty  others,  to  a  debt;  he 
there  at  present  exists  no  legal  lia-  may  have  actually  paid  it,  he  may 
bility  to  pay.    Yet,  if  the  principle  have  had  in  his  possession  the  doc- 
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death  of  one  of  them  will  revive  the  debt  against  the  estate 
of  the  deceased  partner,  and  no  acknowledgment  by  the 

nment  by  which  that  payment  was  settled  by  the  other  defendant,  in 
proved,  but  may  have  lost  his  re-  whose  hands  the  books  of  the  part- 
ceipt.  Then,  though  this  was  one  nership  were;  and  that  he  would 
of  the  very  cases  which  this  statute  see  the  other  defendant  on  the  sub- 
was  passed  to  protect,  he  may  still  ject,  and  communicate  the  result  to 
be  bound,  and  his  liability  be  re-  the  plaintiff.  The  Court  held  that 
newed,  by  a  random  acknowledg-  this  was  sufficient  to  take  the  case 
meut  made  by  some  one  of  the  out  of  the  statute;  and  said  that, 
thirty  or  forty  others,  who  may  be  without  any  express  authority,  the 
careless  of  what  mischief  he  is  confession  of  one  partner,  after  the 
doing,  and  who  may  even  not  know  dissolution,  will  take  a  debt  out  of 
of  the  payment  which  has  been  the  statute.  The  acknowledgment 
made.  Beyond  that  case,  there-  will  not,  of  itself,  be  evidence  of  an 
fore,  I  am  not  prepared  to  go,  so  as  original  debt,  for  that  would  enable 
to  deprive  a  party  of  the  advantage,  one  party  to  bind  the  other  in  new 
given  him  by  the  statute,  by  means  contracts;  but  the  original  debt 
of  an  implied  acknowledgment.'  being  proved  or  admitted,  the  oon- 
The  English  cases,  decided  since  fession  of  one  will  bind  the  other,  so 
the  American  Revolution,  are,  by  as  to  prevent  him  fi'om  availing 
an  express  statute  of  Kentucky,  de-  himself  of  the  statute.  This  is  evi* 
dared  not  to  be  of  authority  in  their  dent,  from  the  cases  of  Whitoomb  v. 
courts;  and  consequently  Whitcomb  Whiting,  and  Jackson  v.  Fairbank; 
V,  Whiting,  in  Douglas,  and  the  and  it  results  necessarily  from  the 
cases  which  have  followed  it,  leave  power  given  to  'adjust  accounts, 
the  question  in  Kentucky  quite  open  The  Court  also  thought  the  ao- 
to  be  decided  upon  principle.  In  knowledgment  of  the  partner  set- 
the  American  courts,  so  far  as  our  ting  up  the  statute  was  sufficient, 
researches  have  extended,  few  cases  of  itself,  to  sustain  the  action.  This 
have  been  litigated  upon  this  ques-  case  has  the  peculiarity  of  an  ac- 
tion. In  Smith  v.  Ludlow,  6  Johns,  knowledgmeut  made  by  both  part- 
267,  the  suit  was  brought  against  ners,  and  a  formal  acknowledgment 
both  partners,  and  one  of  them  by  the  partner  who  was  authorized 
pleaded  the  statute.  Upon  the  dis-  to  adjust  the  accounts  after  the  dis- 
solution of  the  partnership,  public  solution  of  the  partnership.  There 
notice  was  given  that  the  other  was  not,  therefore,  a  virtual  but  an 
partner  was  authorized  to  adjust  all  express  and  notorious  agency  de- 
accounts;  and  an  account  signed  by  volved  on  him,  to  settle  the  account, 
him,  after  such  advertisement,  and  The  correctness  of  the  decision  can* 
within  six  years,  was  introduced,  not,  upon  the  general  view  taken 
It  was  also  proved  that  the  plain-  by  the  Court,  be  questioned.  In 
tiff  called  on  the  partner, who  pleaded  Roosevelt  v.  Mark,  6  Johns.  Ch. 
the  statute,  before  the  commence-  266,  291,  Mr.  Chancellor  Kent  ad- 
ment  of  the  suit,  and  requested  a  mitted  the  authority  of  Whitcomb 
settlement,  and  that  he  then  ad-  v.  Whiting,  but  denied  that  of 
mitted  an  account,  dated  in  1797,  Jackson  r.  Fairbank,  for  reasons 
to  have  been  made  out  by  him;  that  which  appear  to  us  solid  and  satisr 
he  thought  the  account  had  been  factory.    Upon  some  other  cases  in 
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representative  of  the  deceased  partner  will  revive  the  debt 
against  the  survivors.^ 

New  York  we  shall  have  occasion  others.  It  is  considered  the  act  of 
hereafter  to  comment.  In  Hunt  v.  each  and  of  all,  resulting  from  a 
firidgham,  2  Pick.  581,  the  Supreme  general  and  mutual  delegation  of 
Court  of  Massachusetts,  upon  the  authority.  Each  partner  may, 
authority  of  the  cases  in  Douglas,  therefore,  bind  the  partnership  by 
H.  Blackstone,  and  Johnson,  held  his  contracts  in  the  partnership 
that  a  partial  payment  by  the  prin-  business ;  but  he  cannot  bind  it  by 
cipal  debtor  on  a  note  took  the  case  any  contracts  beyond  those  limits, 
out  of  the  Statute  of  Limitations,  as  A  dissolution,  however,  puts  an  end 
against  a  surety.  The  Court  do  not  to  the  authority.  By  the  force  of 
proceed  to  any  reasoning  to  establish  its  terms  it  operates  as  a  revocation 
the  principle,  considering  it  as  the  of  all  power  to  create  new  contracts; 
result  of  the  authorities.  Shelton  and  the  right  of  partners,  as  such, 
9.  Cocke,  3  Munf.  191,  is  to  the  can  extend  no  further  than  to  settle 
same  effect;  and  contains  a  mere  the  partnership  concerns  already  ex- 
enunciation  of  the  rule,  without  any  isting,  and  to  distribute  the  remain- 
discussion  of  its  principle.  Simpson  ing  funds.  Even  this  right  may  be 
r.  Geddes,  2  Bay,  533,  proceeded  qualified  and  restrained,  by  the 
upon  a  broader  ground,  and  as-  express  delegation  of  the  whole 
sumes  the  doctrine  of  the  case  in  1  authority  to  one  of  the  partners. 
Taunt.  104,  hereinafter  noticed,  to  The  question  is  not,  however,  as  to 
be  correct  Whatever  may  be  the  the  authority  of  a  partner,  after  the 
just  influence  (St  such  recognitions  dissolution,  to  adjust  an  admitted 
of  the  principles  of  the  Englbh  and  subsisting  debt;  we  mean,  ad- 
cases  in  other  States,  as  the  doc-  mitted  by  the  whole  partnership, 
trine  is  not  so  settled  in  Kentucky,  or  unbarred  by  the  statute;  but 
we  must  resort  to  such  recognition  whether  he  can,  by  his  sole  act, 
only  as  furnishing  illustrations  to  after  the  action  is  barred  by  lapse 
as8ist.our  reasoning,  and  decide  the  of  time,  revive  it  against  all  the 
case  now  as  if  it  had  never  been  partners,  without  any  new  authority 
decided  before.  By  the  general  communicated  to  him  for  this  pur- 
law  of  partnership,  the  act  of  each  pose.  We  think  the  proper  resolu- 
partner,  during  the  continuance  of  tion  of  this  point  depends  upon 
the  partnership,  and  within  the  another,  and  that  is,  whether  the 
scope  of  its  objects,  binds  all  the  acknowledgment  or  promise  is  to  be 


^  Atkins  V.  Tredgold,  2  B.  &  G.  of  the  deceased  partner,  were  held 

23 ;  Slater  v.  Lawson,  1  B.  &  Ad.  to  be  made  in  his  character  of  8iu> 

896;  Crallan  t?.  Oulton,  3  Beav.  1,  viving  partner,  and  not  of  execntor, 

7 ;  Way  v.  Bassett,  5  Hare,  55,  67.  and  therefore  a  debt  due  by  the  firm 

]But  see  contra,  Warner  v.  Allee,  1  was  not  taken  out  of  the  statute  as 

Del.  Ch.  49.    And  see  McElroy  v.  against  the  estate  of  the  deceased 

Ludlum,  5  Stewart  (N*.  J.),  828.1  partner.    See  Jackson  «.  WooUey, 

[In    Thompson    o.    Waithman,    8  8  E.  &  B.  778;  Whitley  e.  Lowe, 

Drew,  628,  payments  by  a  surviv-  25  Beav.  421;  8.  o.  2  De  G.  &  J. 

ing  partner,  who  was  also  executor  704.] 

499 


§  324  b                                      PABTNBRSHIP.  [CHAP.  XIV. 

§  324  b.  Pleading  Statute  of  Limitations  after  Death  of  a 
Partner,  Another  question  has  arisen ;  and  that  is  whether, 

deemed  a  mere  continuation  of  the  cannot  recover  by  those  terms,  he 
original  promise,  or  a  new  contract,  cannot  recover  at  all.  If  a  person 
springing  out  of  and  supported  by  promise  to  pay,  upon  condition  that 
the  original  consideration.  We  the  other  do  an  act,  performance 
think  it  is  the  latter,  both  upon  must  be  shown  before  any  title  ac- 
principle  and  authority;  and,  if  so,  crues.  If  the  declaration  lays  a 
as  after  the  dissolution  no  one  promise  by  or  to  an  intestate,  proof 
partner  can  create  a  new  contract,  of  the  acknowledgment  of  the  debt 
binding  upon  the  others,  his  ac-  by  or  to  his  personal  representative 
knowledgmeut  is  inoperative  and  will  not  maintain  the  writ.  Why 
void  as  to  them.  There  is  some  not,  since  it  establishes  the  con- 
confusion  in  the  language  of  the  tinned  existence  of  the  debt?  The 
books,  resulting  from  a  want  of  plain  reason  is  that  the  promise  is 
strict  attention  to  the  distinction  a  new  one  by  or  to  the  administrator 
here  indicated.  It  is  often  said  himself,  upon  the  original  considera- 
that  an  acknowledgment  revives  tion,  and  not  a  revival  of  the  origi- 
the  promise,  when  it  is  meant  that  nal  promise.  So,  if  a  man  promises 
it  revives  the  debt  or  cause  of  ac-  to  pay  a  pre-existing  debt,  barred 
tion.  The  revival  of  a  debt  sup-  by  the  statute,  when  he  is  able,  or 
poses  that  it  has  been  once  extinct  at  a  future  day,  his  ability  must  be 
and  gone;  that  there  has  been  a  shown,  or  the  time  must  be  passed, 
period  in  which  it  had  lost  its  legal  before  the  action  can  be  maintained, 
use  and  validity.  The  act  which  Why  ?  Because  it  rests  on  the  new 
revives  it  is  what  essentially  con-  promise,  and  its  terms  must  be  com- 
stitutes  its  new  being,  and  is  in-  plied  with.  We  do  not  here  speak 
separable  from  it.  It  stands  not  of  the  form  of  alleging  the  promise 
by  its  original  force,  but  by  the  in  the  declaration,  upon  which,  per- 
new  promise,  which  imparts  vitality  haps,  there  has  been  a  diversity  of 
to  it.  Proof  of  the  latter  is  indis-  opinion  and  judgment:  but  of  the 
pensable  to  raise  the  assumpsit  on  fact  itself,  whether  the  pramise 
which  an  action  can  be  maintained,  ought  to  be  laid  in  one  way  or  an- 
Itwas  this  view  of  the  matter  which  other,  as  an  absolute  or  as  a  con- 
first  created  the  doubt  whether  it  ditional  promise,  which  may  depend 
was  necessary  that  a  new  considera-,  upon  the  rules  of  pleading.  This 
tion  should  be  proved  to  support  the  very  point  came  before  the  twelve 
promise,  since  the  old  consideration  judges,  in  the  case  of  Hyleing  e. 
was  gone.  That  doubt  has  been  Hastings,  1  Ld.  Raym.  389,  421,  in 
overcome;  and  it  is  now  held  that  the  time  of  Lord  Holt.  There,  one 
the  original  consideration  is  suffi-  of  the  points  was,  *  whetlier  the  ac- 
cient,  if  recognized,  to  uphold  the  knowledgmeut  of  a  debt  within  six 
new  promise,  although  the  statute  years  would  amount  to  a  new  prom- 
cuts  it  off  as  a  support  for  the  old.  ise,  to  bring  it  out  of  the  statute; 
What,  indeed,  would  seem  to  be  de-  and  they  were  all  of  opinion  that  it 
cisive  on  this  subject  is,  that  the  would  not,  but  that  it  was  evidence 
new  promise,  if  qualified  or  con-  of  a  promise.'  Here,  then,  the 
ditional,  restrains  the  rights  of  the  judges  manifestly  contemplated  the 
party  to  its  own  terms;  and  if  he  acknowledgment  not  as  a  continua- 
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after  the  decease  of  one  partner,  the  surviving  partner  can, 
in  a  suit  brought  to  obtain  payment  of  a  debt  due  to  a  cred- 

tion  of  the  old  promise,  but  as  evi-  firm,  or  any  other  act.'  And  it  was 
dance  of  a  new  promise ;  and  that  it  therefore  held  that  the  plaintiff 
is  the  new  promise  which  takes  the  must  produce  further  evidence  of 
case  out  of  the  statute.  Now,  what  the  existence  of  an  antecedent  debt 
is  a  new  promise  but  a  new  con-  before  he  could  recoyer,  even  though 
tract,  a  contract  to  pay,  upon  a  pre-  the  acknowledgment  was  by  a  partner 
existing  consideration  which  does  authorized  to  settle  all  the  accounts 
not,  of  itself,  bind  the  party  to  pay,  of  the  firm.  This  doctrine  was 
independently  of  the  contract?  So,  again  recognized  by  the  same  Court, 
in  Boydell  v.  Drummond,  2  Camp,  in  Walden  v.  Sherburne,  15  Johns. 
157,  Lord  EUenborough,  with  his  409,  424,  although  it  was  admitted 
characteristic  prepision,  said,  '  If  a  that  in  Wood  v.  Braddick,  1  Taunt, 
man  acknowledges  the  existence  of  104,  a  different  decision  had  been 
a  debt  barred  by  the  statute,  the  had  in  England.  If  this  doctrine  be 
law  has  been  supposed  to  raise  a  well  founded,  as  we  think  it  is,  it 
new  promise  to  pay  it;  and  thus  the  furnishes  a  strong  ground  to  ques- 
remedy  is  revived.'  And  it  may  be  tion  the  efficacy  of  an  acknowledge 
affirmed  that  the  general  current  of  ment  to  bind  the  partnership  for 
the  English,  as  well  as  the  American  any  purpose.  .  If  it  does  not  estab- 
autborities,  conforms  to  this  view  of  lish  the  existence  of  a  debt  against 
the  operation  of  an  acknowledgment,  the  partnership,  why  should  it  be 
In  Jones  v.  Moore,  5  Binn.  573,  Mr.  evidence  against  it  at  all?  If  evi- 
Chief  Justice  Tilghman  went  into  an  dence,  aliunde y  of  facts  within  the 
elaborate  examination  of  this  very  reach  of  the  statute,  as  of  the  exist- 
point;  and  came  to  the  conclusion,  ence  of  a  debt,  be  necessary  before 
from  a  review  of  all  the  cases,  that  the  acknowledgment  binds,  is  not 
an  acknowledgment  of  the  debt  can  this  letting  in  all  the  mischiefs 
only  be  considered  as  evidence  of  a  against  which  the  statute  intended 
new  promise;  and  he  added,  *  I  can-  to  guard  the  parties,  viz.,  the  intro- 
not  comprehend  the  meaning  of  re-  duction  of  stale  and  dormant  de- 
viving  the  old  debt  in  any  other  mands,  of  long  standing,  and  of 
manner  than  by  a  new  promise.'  uncertain  proof?  If  the  acknowl- 
There  is  a  class  of  cases,  not  yet  edgment,  per  se,  does  not  bind  the 
adverted  to,  which  materially  illus-  other  partners,  where  is  the  pro- 
trates  the  right  and  powers  of  part-  priety  of  admitting  proof  of  an  an- 
ners,  after  the  dissolution  of  the  tecedent  debt,  extinguished  by  the 
partnership,  and  bears  directly  on  statute  as  to  them,  to  be  revived 
the  point  under  consideration.  In  without  their  consent?  It  seems 
Hackley  v.  Patrick,  3  Johns.  536,  it  difficult  to  find  a  satisfactory  reason 
was  said  by  the  Court  that,  *  After  why  an  acknowledgment  should  raise 
a  dissolution  of  the  partnership,  the  a  new  promise,  when  the  considera- 
power  of  one  party  to  bind  the  tion,  upon  which  alone  it  rests,  as  a 
others  wholly  ceases.  There  is  no  legal  obligation,  is  not  coupled  with 
reason  why  his  acknowledgment  of  it  in  such  a  shape  as  to  bind  the 
an  account  should  bind  his  copart-  parties ;  that  the  parties  are  not 
ners,  any  more  than  his  giving  a  bound  by  the  admission  of  the  debt, 
promissory  note,  in  the  name  of  the  as  a  debt;  but  afe  bound  by  the  ao- 

501 


§  824  b  PARTKKBBHIP.  [CHAP.  XIV. 

itor  of  the  firm  out  of  the  assets  of  the  deceased  partner,  in 
which  suit  the  surviving  partner  is  made  a  party,  set  up  the 

knowledgment   of   the  debt,  as  a  of  the  law,  according  to  its  tenns,  is 
promise  upon  extrinsic  proof.     The  conclusive  on  this  point.    It  is  the 
doctrine  in   1  Taunt.   104,  stands  case  of  Walker  v.  Duberry,  1  Marsh, 
upon  a  clear,  if  it  be  a  legal  ground;  189.     It  is  very  briefly  reported, 
that,  as  to  the  things  past,  the  part-  and  the  opinion  of  the  Court  was  as 
nership  continues,  and  always  must  follows.    *  We  are  of  opinion  that 
continue,  notwithstanding  the  dis-  the    Court    below    improperly  ad- 
solution.     That,  however,  is  a  mat-  raitted,  as  evidence  against  Walker, 
ter  which  we  are  not  prepared  to  the  certificate  of  J.  T.  Evaos,  made 
admit,    and    constitutes    Uie   very  after  the  dissolution  of  the  partner- 
ground  now  in  controversy.     The  ship  between  Walker  and  Evans, 
light  in  which  we  are  disposed  to  acknowledging  that  the  partnership 
consider  this  question  is,  that,  after  firm  was  indebted  to  the  defendant 
a  dissolution  of  a  partnership,  no  Duberry  in  the  sum  demanded,  in 
partner  can  create  a  cause  of  action  the  action  brought  by  him  in  the 
againsttheotherpartners,  except  by  Court   below.'      It  cites  3  Johns, 
anew  authority  communicated  to  him  536;   3  Munf.    191.      It  does  not 
for  that  purpose.    It  is  wholly  im-  appear  what  was  the  state  of  facts 
material  what  is  the  consideration  in  the  Court  below,   nor  whether 
which  is  to  raise  such  cause  of  ac-  this  was  an  action  in  which  the 
tion;  whether  it  be  a  supposed  pre-  Statute  of  Limitations  was  pleaded, 
existing  debt  of  the  partnership,  or  or   only    nan    assumpsit    generally, 
any  auxiliary  consideration  which  But   the  position   is  generally  as- 
might   prove   beneficial   to   them,  serted  that  the  ackuowledgment  of  a 
Unless  adopted  by  them,  they  are  debt  by  one  partner  after  a  dissolu- 
not  bound  by  it.    When  the  Statute  tion    is  not  evidence  against    the 
of  Limitations  has  once  run  against  a  other.    Whether  the  Court  meant 
debt,  the  cause  of  action  against  the  to  say  in  no  case  whatever,  or  only 
partnership  is  gone.    The  acknowl-  when  the  debt  itself   was  proved 
edgment,  if  it  is  to  operate  at  all,  is  aliunde,  does  not  appear.    The  lan- 
to  create  a  new  cause  of  action ;  to  guage  is  general,  and  would  seem  to 
revive  a  debt  which  is  extinct;  and  include  all  oases;  and  if  any  qualifi- 
thus  to  give  an  action  which  has  its  cation  were  intended,  it  would  have 
life  from  the  new  promise,  implied  been  natural  for  the  Court  to  express 
by  law  from  such  an  acknowledg-  that  qualification,  and   have  con- 
ment,  and  operating  and  limited  by  fined  it  to  the  circumstances  of  the 
its  purport.    It  is,  then,  in  its  es-  case.      The  only  room   for  doubt 
sence,  the  creation  of  a  new  right,  arises  from  the  citations  of  3  John- 
and  not  the  enforcement  of  an  old  son  and  3  Munford.     The  former 
one.     We  think  that  the  power  to  has  been  already  adverted  to;  and 
create  such  a  right  does  not  exist,  the  latter,  Shelton  t;.  Cocke,  3  Munf. 
after  a  dissolution  of  the  partner-  191,  recognized  the  distinction  as- 
ship,  in  any  partner.     There  is  a  serted  in  3  Johns.  536,  as  sound, 
case  in  the  Kentucky  Reports,  not  These  citations  may,  however,  have 
cited  at  the  bar,  which  coincides,  as  been  referred  to  as  mere  illustra- 
far  as  it  goes,  with  our  own  views ;  tions,  going  to  establish  the  proposi- 
and  if  taken  as  a  general  exposition  tion  of  the  Court  to  a  certain  extent, 
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Statute  of  Limitations  as  a  bar  to  a  demaud  against  the  assets 
of  the  deceased  ;  and  it  has  been  held  that  he  cannot.^  And 
it  yet  remains  a  matter  of  doubt  whether  the  representatives 
of  the  deceased  partner  can  in  such  a  suit  set  up  the  Statute 
of  Limitations  as  a  bar,  so  long  as  the  surviving  partner  con- 
tinues liable  to  the  payment  of  the  debt,  as  the  deceased's 
estate  is  liable  to  be  called  upon  by  the  surviving  partner  for 
contribution  in  case  the  latter  pays  the  debt.^ 

and  not  as  limitations  of  its  extent,  the  Master  of  the  Rolls  thought  that 

In  any  view,  it  leads  us  to  the  most  the  statute  did  not  operate,  although 

serious  doubts,  whether  the  State  nine  years  had  elapsed.     In  this 

Courts    of    Kentucky    would   ever  case  it  is  not  necessary  to  consider 

adopt  the  doctrine  of  Whitcomb  v.  that  general  question ;  Mr. .  Bailie 

Whiting,  in  Douglas;  especially  so,  was  himself  a  trustee  and  executor 

as  the  early  case  in  2  Vent.  151,  of  the  will  of  the  deceased  partner, 

carries  an  almost  irresistible  pre-  and  did  not  renounce  till  1S30;  and 

sumption  that  the  Courts,  at  that  Mr.  Innes,  who  had  the  property, 

time  held  a  doctrine  entirely  incon-  acted  throughout  on  behalf  of  the 

sistent  with  the  case  in  Douglas."  estate  of  the  deceased.     And  who 

See  also  ante,  §  107 ;   [Bateman  v,  now  set  up  the  Statute  of  Limita- 

Finder,  3  Q.  B.  574.]  tions?     Not  the  executors  of  the 

^  Winter  o.  Innes,  4  Myl.  &  C.  deceased  partner,  who  are  not  bound 

101.  to  plead  the  statute,  but  may,  if  they 

*  Winter  v.  Innes,  4  Myl.  &  C.  please,  pay  a  just  debt,  though  bar- 
101,  111.  —  Lord  Cottenham  said:  rable  by  the  statute;  nor  any  one 
'^  When  the  simple  case  shall  occur  interested  in  his  estate,  but  those 
of  the  representatives  of  a  deceased  who  stand  in  the  place  of  Mr.  Innes 
partner  setting  up  the  Statute  of  as  surviving  partner.  I  think,  there- 
Limitations  against  a  claim  by  a  fore,  that  their  defence  cannot  pre- 
creditor  of  the  firm,  it  will  be  to  be  vail."  [But  see  Way  v.  Bassett,  5 
considered  whether  such  a  defence  Hare,  55, 68;  Braithwaite  t;.  Britain, 
can  prevail  whilst  the  surviving  1  Keen,  206.  But  after  a  dissolu- 
partner  continues  liable,  and  the  tion  of  partnership,  by  death  or 
estate  of  the  deceased  partner  con-  otherwise,  the  surviving  or  continu- 
tinues  liable  to  contribution  at  the  ing  partners  of  the  firm  are,  in  a 
suit  of  the  surviving  partner.  If  suit  against  them  by  persons  claim- 
the  equity  of  the  creditor  to  go  ing  to  be  creditors  of  the  partner- 
against  the  estate  of  the  deceased  ship,  entitled  to  the  protection  of 
partner  is  founded  upon  the  equity  the  Statute  of  Limitations,  although 
of  the  surviving  partner  against  that  as  between  themselves  and  retired 
estate,  it  would  seem  that  the  equity  partners,  or  the  estates  of  deceased 
of  the  creditor  ought  not  to  be  partners,  the  partnership  accounts 
barred,  so  long  as  the  equity  of  the  are  unsettled ;  and  the  retired  part- 
surviving  party  continues,  as  that  ners,  or  the  executors  of  a  deceased 
would  be  to  create  that  circuity  partner,  are  in  such  a  suit  against 
which  it  is  the  object  of  the  rule  to  them  entitled  to  the  like  protection, 
prevent.    In  Braithwaite  t?.  Britain,  Way  v,  Bassett,  5  Hare,  55,  68; 
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§  325.  Powers  oj  Partners  remcining  after  Dissolution.  On 
the  other  hand,  notwithstanding  the  dissolution  of  the  partner- 
ship, there  still  remain  certain  rights,  duties,  powers,  authori- 
ties, and  relations  between  them  which  the  law  recognizes  and 
supports,  because  they  are,  or  may  be,  indispensable  to  the 
complete  arrangement  and  final  settlement  of  the  affairs  of  the 
partnership  ;  and,  therefore,  in  a  qualified  and  limited  sense, 
the  partnership  may  be  said  for  those  purposes  to  continue 
between  the  parties  until  such  arrangement  and  settlement 
take  place.^  Indeed,  as  has  been  well  said  by  a  learned 
author  on  this  subject,  from  the  very  nature  of  the  partner- 
ship, engagements  may  be  contracted  which  cannot  be  ful- 
filled during  its  existence,  exposed  as  it  is  to  sudden  and 
arbitrary  terminations  ;  and  the  consequence,  therefore,  must 
be,  that,  for  the  purpose  of  making  good  outstanding  engage- 
ments, of  taking  and  settling  all  the  accounts,  and  convert- 
ing all  the  propeity,  means,  and  assets  of  the  partnership, 
existing  at  the  time  of  the  dissolution,  as  beneficially  as  may 
be  for  the  benefit  of  all  who  were  partners,  according  to  their 
respective  shares  and  proportions,  the  legal  interest  must 
subsist,  although  for  all  other  purposes  the  partnership  is 
actually  determined.^ 

§  326.  Power  to  pay  and  collect  Debts.  Besides,  as  we 
have  already  seen,^  each  pai*tner,  upon  the   dissolution  of 

Brown  v.  Gordon,  16  Beav.  302;  15  shay  v.  Collins,  15  Yes.  226.    See 

£ng.  L.  &  £q.  340.     See  ante,  §  238,  also  Natusch  v.  Irving,  Gow  on  P. 

note.]  App.  pp.  398,  404,  3d  ed. 

1  Gow  on  P.  c.  5,  §  2,  p.  231,  8d         «  Ante,  §  97  and  note;  1  Story, 

ed. ;  Wilson  ».  Greenwood,  1  Swans.  Eq.  Jur.  §§  675,  676;  Ex  parte  Ruf- 

471,  480,  481;  Crawshay  v,  Maule,  fin,  6  Ves.  119,  126;  Ex  parte  WU- 

1  Swans.  495,  506,  507;   Peacock  v.  liams,  11  Yes.  3,  5;   Holderness  v. 

Peacock,  16  Yes.  49,  57;  Ex  parte  Shackel,  8  B.  &  C.  612;  [Kirby  v. 

Williams,  11  Yes.  3,  5;  Ex  parte  Schoonmaker,   3    Barb.    Ch.    46]. 

Ruffin,  6  Yes.  119,  126,  127;  post,  (Where   property   belonging  to  a 

§  328,  note;  Murray  v,  Mumford,  6  firm  is  mortgaged  to  secure  a  note 

Cowen,  441 ;  Cruikshank  v.  M'Yicar,  executed  in  the  firm  name,  a  part- 

8  Beav.  106 ;  [Greortner  v.  Trustees  ner  has  a  right  to  insist  upon  a 

of  Canajoharie,  2  Barb.  625] ;  { Good-  foreclosure  of  the  mortgage  before  a 

rich  V.  Hunton,  2  Woods,  137 1.  personal  judgment  can  be  rendered 

*  Gow  on  P.  c.  5,  §  2,  p.  231.  —  against  him  upon  the  note.     War- 
Substantially   the   same   language  ren  v.  Hayzlett,  45  Iowa,  235.} 
was  used  by  Lord  Eldon,  in  Craw- 
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the  partnership,  has  a  perfect  right,  in  the  first  place,  to 
require  that  the  partnership  funds  shall  be  directly  and  regu- 
larly applied  to  the  discharge  of  the  partnership  debts  and 
liabilities ;  and,  after  these  are  discharged,  to  have  his  share 
of  the  residue  of  the  partnership  funds.^  This  right  is  a 
privilege  or  lien  on  those  funds,  fully  recognized  and  enforced 
by  courts  of  equity ;  and  through  this  right  of  the  partners 
themselves  is  worked  out  the  known  equity  of  the  joint  cred- 
itors, to  have  a  priority  of  payment  of  their  debts  out  of  the 
same  funds,  in  opposition  and  preference  to  the  separate 
creditors  of  each  partner.^    It  is  easy  to  perceive  that  this 

1  Gow  on  P.  c.  5,  §  2,  pp.  235,  the  surplus  according  to  their  pro- 

236,  3d  ed.  portions;  or,  if  there  is  a  deficiency, 

*  Ex  parte  Ruffin,  6  Yes.  119;  to  call  upon  each  other  to  make  up 
8.  c.  ante,  §  97,  note;  Ex  parte  Fell,  that  deficiency,  according  to  their 
10  Ves.  347 ;  [Allen  v.  Center  Valley  proportions.  But  while  they  re- 
Co.,  21  Conn.  130].  ]  If  one  partner  main  solvent,  and  the  partnership 
purchases  the  half  interest  of  his  is  going  on,  the  creditor  has  no 
deceased  copartner  at  an  adminis-  equity  against  the  effects  of  the 
trator's  sale,  he  thereby  separates  partnership.  He  may  bring  an  ac- 
by  his  own  voluntary  act  and  con-  tion  against  the  partners,  and  get 
tract  that  part  of  the  assets  from  judgment;  and  may  execute  his 
the  other  partnership  effects,  aud  judgment  against  the  effects  of  the 
thereby  waives  any  lien  which  he  partnership.  But  when  he  has  got 
may  have  had  thereon  as  partner,  them  into  his  hands,  he  has  them 
Hart  r.  Clark,  54  Ala.  490.}  Ex  by  force  of  the  execution,  as  the 
parte  Williams,  11  Ves.  3,  5.  —  In  fruit  of  the  judgment;  clearly,  not 
the  latter  case  Lord  Eldou  said  :  in  respect  of  any  interest  he  had  in. 
'*  I  have  frequently,  since  I  decided  the  partnership  effects,  while  he 
the  case  Ex  parte  Ruffin,  considered  was  a  mere  creditor,  not  seeking  to 
it;  and  I  approve  that  decision.  In  substantiate,  or  create,  an  interest 
a  subsequent  case  the  dissolution  by  suit.  There  are  various  ways 
took  place  only  a  week  before  the  of  dissolving  a  partnership:  effluxion 
question  arose;  and  the  true  ques-  of  time;  the  death  of  one  partner; 
tion,  I  thought,  was  upon  the  bona  the  bankruptcy  of  one,  which  oper- 
Jides  of  the  transaction, — whether  ates  like  death;  or,  as  in  this  in- 
that  which  had  been  joint  estate  stance,  a  dry,  naked  agreement  that 
had  become  separate  estate.  The  the  partnership  shall  be  dissolved, 
grounds  upon  which  I  went,  in  Ex  In  no  one  of  these  cases  can  it  be 
parte  Ruffin,  were  these.  Among  said  that  to  all  intents  and  purposes 
partners  clear  equities  subsist,  the  partnership  is  dissolved ;  for  the 
amounting  to  something  like  lien,  connection  still  remains  until  the 
The  property  is  joint;  the  debts  and  affairs  are  wound  up.  The  repre- 
credits  are  jointly  due.  They  have  sentative  of  a  deceased  partner,  or 
equities  to  discharge  each  of  them  the  assignees  of  a  bankrupt  partner, 
from  liability,  and  then  to  divide  are  not  strictly  partners  with  the 
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right  would  be  a  mere  dead  claim  or  inert  title,  if  the  mere 
dissolution  of  the  partnership  would  of  itself  prevent  the 
partners  from  applying  the  joint  funds  in  an  appropriate 
manner  to  those  very  purposes ;  at  least  if  a  court  of  equity 
did  not  interpose  to  enforce  it.  And  why  should  a  court  be 
called  upon  to  do  the  very  acts  which,  upon  principles  of 
common  sense  and  common  justice,  the  partners  themselves 
might  reasonably  be  left  to  do  for  themselves,  without  such 
a  dilatory  and  inconvenient  process  ? 

§  827.  Same  Subject.  Moreover,  it  is  plain  that  if  a  total 
extinction  of  all  rights,  powers,  and  authorities  of  the  part- 
ners to  deal  with  the  partnership  property,  funds,  and  effects, 
immediately  followed  upon  the  dissolution  of  the  partnership, 
it  would  amount  to  a  complete  suspension  of  all  right  and 
authority  to  apply  any  part  thereof  to  the  payment  and  dis- 
charge of  the  existing  partnership  debts,  or  to  collect  the 
debts  due  to  the  partnership,  or  to  adjust  unsettled  accounts, 
or  even  to  close  any  outstanding  adventures  or  inchoate 
operations.  The  mischiefs,  therefore,  would  be  positive' and 
irreparable  without  the  intervention  of  a  court  of  equity  to 
compel  the  parties  to  do  that  which  the  law  has  wisely 
allowed  without  compulsion,  or  to  appoint  a  receiver  who 
should  perform  the  like  functions  in  a  slow  -and  expensive, 
and,  for  the  most  part,  a  less  active  and  skilful  manner. 

§  328.  Same  Subject,  Hence  it  is  now  the  admitted  doc- 
trine of  the  common  law  that,  although  the  dissolution  of  the 
partnership  disables  any  one  of  the  partners  from  contracting 
new  debts,  or  buying  or  selling  or  pledging  goods  on  account 
of  the  firm,  in  the  course  of  the  former  trade  thereof;  yet, 
nevertheless,  it  leaves  every  partner  in  possession  of  the  full 

surviTor,  or   the   solvent   partner,  require.      And  it  is  through   the 

But  still,  in  either  of  those  cases,  operation  of  administering  the  equi- 

that  community  of  interest  remains  ties,  as  between  the  partners  them- 

that  is  necessary  until  the  affairs  selves,  that  the  creditors  have  that 

are  wound  up;   and  that  requLres  opportunity;  as  in  the  case  of  death, 

that  what  was  partnership  property  it  is  the  equity  of  the  deceased  part^ 

before  shall  continue  for  the  pur-  ner  that  enables  the  creditors   to 

pose  of  a  distribution,  not  as  the  bring   forward   the    distribution." 

rights  of  the  creditors,  but  as  the  See  also  Grow  on  P.  c.  5,  §  2,  pp. 

rights  of  the  partners  themselves  235,  236,  3d  ed. 
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power  (unless,  indeed,  upon  the  dissolution  it  has  been  exclu- 
sively confided  and  delegated  to  some  other  paitner  or  per* 
son)  ^  to  pay  and  collect  debts  due  to  the  partnership ;  ^  to 
apply  the  partnership  funds  and  effects  to  the  discharge  of 
their  own  debts  ;  to  adjust  and  settle  the  unliquidated  debts 
of  the  partnership  ;  to  receive  any  property  belonging  to  the 
partnership ;  and  to  make  due  acquittances,  discharges,  re- 
ceipts, and  acknowledgments  of  their  acts  in  the  premises.^ 

^  2  Bell,  Comm.  B.  7,  c.  2,  pp.  last  case  seems  to  go  very  far.     See 

643,  644,  6th  ed.;  Gow  on  P.  c.  5,  also  Liud.  ou  P.  4th  ed.  411;  Ault 

§  1,  pp.  227,  228,  3d  ed.;  Id.  c.  5,  v.  Goodrich,  4  Ru.ss.  430;  RujffDer 

§  3,  pp.  305,  306.  V.  Hewitt,  7  W.  Va.  585;  Busfield  r. 

*  [And  the  insolvency  of  one  part-  Wheeler,  14  Allen,  139;  Wheatley 
ner,  and  his  misapplication  of  the  v.  Tutt,  4  Kan.  240.  A  demand 
funds  collected,  will  not  affect  the  made  on  one  of  the  former  copart- 
validity  of  a  bona  fide  payment  to  ners  in  person,  after  dissolution,  on 
him  by  a  debtor  of  the  firm.  Major  a  note  given  by  the  partnership,  is 
r.  Hawkes,  12  III.  298.]  {See  sufficient  to  charge  an  indorser. 
Heartt  V.  Walsh,  75  111.  200. 1  Gales  v.   Beecher,  60  N.  Y.  518; 

*  Coll.  on  P.  B.  1,  c.  2,  §  3,  p.  75;  Fourth  National  Bank  of  St.  Louis 
Id.  B.  2,  c.  2,  §  8,  p.  130;  Id.  B.  4,  v.  Heuschen,  52  Mo.  207.  An  ab- 
c.  1,  pp.  582-588,  2d  ed. ;  Fox  v.  sent  partner  residing  in  a  hostile 
Han  bury,  Cowp.  445;  Harvey  r.  State,  as  to  obligations  and  liabili- 
Crickett,  5M.  &S.  336;  Woodbiidge  ties  ci*eated  before  a  dissolution  by 
V.  Swann,  4  B.  &  Ad.  633;  Smith  v.  war,  is  deemed  to  be  repi-esented  by 
Oriell,  1  East,  368;  1  Mont,  on  P.  the  representatives  of  the  firm  re- 
App.  Note,  2  M.  p.  135;  2  Bell,  maining  within  the  jurisdiction  of 
Comm.  B.  7,  c.  2,  p.  643;  Id.  p.  637,  the  belligerent  whose  authority  ex- 
5th  ed. ;  Combs  t;.  Boswell,  1  Dana,  tends  over  the  place  of  business  of 
473;  Murray  o.  Mnmford,  6  Cowen,  the  firm,  and  notice  of  the  dishonor 
441 ;  Houser  i;.  Ii-vine,  3  Watts  &  S.  of  a  note  there  binds  all.  Hubbard 
345;  [po5r,  §§339,  341,344;  Butch-  v.  Matthews,  54  N.  Y.  43}.  Nor 
art  V,  Dresser,  10  Hare,  453;  s.  c.  4  can  one  partner,  by  notice  to  the 
De  G.  M.  &  G.  542;  Ide  o.  Ingram  debtor,  deprive  the  other  partner 
ham,  5  Gray,  106 ;  MiUiken  v.  Lor-  of  power  to  receive  payment,  after 
lug,  37  Me.  408;  Gannett  v.  Cun-  dissolution,  of  a  debt  due  to  the 
ningham,  34  Me.  56;  Robinson  v,  firm.  Granger  v.  McGilvra,  24  111. 
Taylor,  4  Penn.  St.  242;  Bobbins  v.  152.  {Even  though  the  notice  be 
Fuller,  24  N.  Y.  570;  Huntington  v.  not  to  make  the  payment  in  conse- 
Potter,  32  Barb.  300 ;  Bass  v,  Tay-  quence  of  the  insolvency  of  the  other 
lor,  34  Miss.  342;  {Ayer  v.  Ayer,  partner.  Gillilan  v.  Sun  Mutual 
41  Vt.  346;  Tutt  v.  Clouey,  62  Mo.  Ins.  Co.,  41  N.  Y.  370,  |  It  has 
116;  Gard  r.  Clark,  29  Iowa,  189;  been  held  in  Pennsylvania  that  af- 
Wilder  o.  Morris,  7  Bush  (Ky.),420;  ter  dissolution  the  liquidating  part- 
Nickels  v.  Mooring,  16F]a.76;  Ben-  ner  has  power  to  bonow  money  to 
nett  V,  Buchan,  61  N.  Y.  222;  Van  pay  the  debts  of  the  firm.  Estate 
Doi-en  0.  Horton,  19  Hun,  7.    This  of  Davis,  5  Whart.  530.     Ou  the 
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For  all  these  acts,  if  done  bona  fide^  are  for  the  advaucemeut 
aud  consummation  of  the  great  objects  and  duties  of  the 

power  of  a  partner,  after  dissolution,  consequence  would  be  that,  having 
to  bind  Uie  firm  by  negotiable  paper,  funds  of  the  paSrtnei-ship  in  his 
see  anie^  §322.]  {See  Clark  v,  Wil-'  hands,  fully  sufficient  to  satisfy  the 
son,  19  Penn.  8t.  414,  and  Power  o.  demand,  he  must,  neveitheless,  be- 
Kirk,  1  Pittsb.  (Penn.)  510,  as  to  come  liable  to  an-est,  and  to  be  de- 
power  of  remaining  partners  after  tained  in  prison.  And  the  creditor 
dissolution  to  assign  to  trustees  for  also  would  be  in  this  dilemma,  that, 
benefit  of  creditors.  |  In  Harvey  having  funds  to  look  to  for  the  dis- 
V,  Crickett,  5  M.  &  S.  836-344,  charge  of  his  debt,  he  could  not  ob- 
the  question  was  much  considered,  tain  payment,  because  he  could  not 
On  that  occasion  Mr.  Justice  Bay-  properly  receive  what  the  other  was 
ley  expounded  the  doctrine  iu  the  unable  to  pay.  The  solvent  partner 
following  manner:  **  If  this  action  would  say  that  he  was  liable  to 
is  maintainable,  the  consequence  account  with  the  assignees  of  the 
would  be  that,  after  an  act  of  bank-  bankrupt  partner,  and  thus  leave 
ruptcy  committed  by  one  partner,  the  the  partnership  creditor  unpaid, 
partnership-house  must  immediately  This  seems  to  me  to  be  a  conse- 
be  closed.  But  such  a  consequence  is  quence,  the  inconvenience  of  which 
directly  contrary  to  the  cases  of  Fox  is  sufficiently  obvious.  It  is  argued 
t;.  Hanbury,  and  Smith  v.  Oriell.  If  that  a  distinction  is  to  be  made  in 
several  persons  enter  into  partner-  the  present  case,  because  both  M. 
ship,  either  for  a  definite  or  an  indef-  B.  HaiTcy  and  the  defendants  were 
inite  time,  each  partner  is  at  liberty  aware  of  the  act  of  bankruptcy, 
to  apply  the  joint  funds  in  payment  But  I  ask  whether  this  was  not  a 
of  the  partnership  debts;  and  each  bonajide  payment  to  a  person  who 
has  a  lien  on  those  funds  for  his  own  is  entitled  to  receive  it?  If  it  were, 
indemnity,  limited  to  their  being  ap-  the  knowledge  which  they  possessed 
plied  to  the  payment  of  partnership  of  the  act  of  bankruptcy  does  not, 
debts.  When  one  of  several  part-  as  it  seems  to  me,  distinguish  the 
ners  becomes  bankrupt,  he  puts  case  from  those  of  Fox  o.  Hanbury, 
himself,  by  that  act,  out  of  the  part-  and  Smith  t^.  Oriell.  In  Smith  v. 
nership,  and  ceases  to  have  any  fur-  Oriell,  Lord  Kenyon  considered  that 
ther  control  over  the  partnership  the  whole,  and  not  a  moiety  only, 
property.  The  whole  of  his  rights  of  the  partnership  property,  deliv- 
pass  to  his  assignees.  But  Uiis  does  ered  by  the  solvent  partner  in  satis- 
uot  prevent  the  remaining  partners  faction  of  a  partnership  debt,  passed 
from  exercising  the  control  which  by  the  transfer. "  The  other  judges 
rests  with  them  over  the  property,  to  concurred  in  his  views.  Mr.  Bell 
take  care  that  it  is  duly  applied  in  (2  Bell,  Comm.  B.  7,  c.  2,  p.  643, 
liquidation  of  the  partnership  debts.  6th  ed.)  has  summed  up  the  general 
If  this  were  not  so,  in  what  a  situa-  doctrine,  both  as  to  authority  aud 
tion  would  the  solvent  partners  be  principle,  in  the  following  terms: 
placed?  For  if ,  in  this  case,  a  cred-  "When  a  partnership  expires, 
itor  had  applied  to  M.B.Harvey  for  whether  by  death,  or  by  lapse  of 
payment  of  a  partnership  debt,  and  time,  or  by  bankruptcy,  the  part- 
he  were  precluded  by  the  bankruptcy  nership  is  considerod,  iu  one  sense, 
of  J.  W.  Harvey  from  paying  it,  the  as  determined,  but  in  a  sense  also 
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partners,  upon  the  dissolution,  to  wind  up  the  whole  partner- 
ship concerns,  and  to  divide  the  surplus,  if  any,  among  them, 

as  continued,  that  is,  continued  till  that  certain  skeleton  bills,  which 

all  the  affairs  are  settled.    After  the  company  had  been  in  use  of 

this  no  act  can  be  effectually  done,  granting,  were  filled  up  and  ante- 

or  contract   entered    into,  in   the  dated,  so  as  to  fall  within  the  period 

name  of   the  firm,  as  in  partner-  of   partnership.''      [On    the  other 

ship ;  but  every  act  of  administra-  hand,  in  Buckley  v.  Barber,  6  £xch. 

tion  which  is  necessary  for  winding  164,  181,   1  £ng.   L.   &  £q.  506, 

up  the  concern  may  effectually  be  Baron  Parke  said:  **  In  our  law  this 

done.     1.  A  receipt  to  a  debtor  of  rule  (of  the  civil  law)  does  not  exist 

the  company,  by  the  signature  of  with  respect  to  agents  of  deceased 

the  firm,  seems  to  be  valid,  if  no  principals,  and  with  respect  to  sur- 

other  mode  of  settling  the  affairs  viving  partners;  though  there  are 

has  been  appointed  and  made  known,  expressions  of   text-writers   (Story 

2.  If,  by  the  dissolution  and  notice,  on  P.  §  344;  3  Kent,  63),  and  also 

the  debts  are  to  be  paid  to  a  par-  of  judges  (Harvey  i;.  Crickett,  5  M. 

ticular   person,  partner,    or    other  &  S.  336;  Woodbridge  v.  Swann,  4 

receiver,  no  other  can  validly  dis-  B.   &  Ad.   633;  Beak  v.  Beak,  3 

charge  the  debt,  especially  if  there  Swans.    627  ;    Lord   Nottingham's 

be  any  evident  marks  of  collusion:  MSS.,   and  1   Swans.  507,  note), 

as  paying  by  an  offset  against  the  which  have  that  aspect,  there  is  no 

partner    who    grants    the   receipt,  clear  satisfactory  authority  that  the 

8.  After  dissolution  no  valid  draft,  surviving  partner  has  a  power,  by 

acceptance,  or   indorsation  can  be  virtue  of   the  partnership  relation 

made  by  the  firm;  and  it  is  no  au-  only,  to  transfer  the  legal  title  to 

thority  to  do  so,  if  one  partner  is  in  the  share  belonging  to  the  executors 

the  notice  empowered  to  receive  and  of  the  deceased,  to  a  third  person^ 

pay  the  debts  of  the  company.   The  leaving  the  executors  to  pursue  their 

indorsation,    draft,   or    acceptance  remedy  against  the  survivor,  if  that 

must  be  done  by  all  the  partners,  authority  is  improperly  exercised, 

or  by  one  especially  empowered  so  It  is  clear  that  the  legal  title  to  the 

to  act  for  them.    4.  If,  after  disso-  share  of  the  sui*vivor  passes,  and  the 

lution,  a  partner  accept  a  bill  in  the  purchaser  therefore  is  at  all  events 

name  of  the  company,  bearing  date  tenant  in  common  with  the  exeo- 

before  the  dissolution,  it  has  been  ntor;  and  as  the  law  allows  no  right 

held  in  England  that  the  other  part-  of  action  to  one  tenant  in  common 

ners  are  not  bound.    But  a  distinc-  against  another,  so  long  as  the  sub> 

tion  has  been  taken  where,  before  ject  of  the  tenancy  exists,   and  is 

the  dissolution,  skeleton  or  blank  capable  of  recaption,  that  circum- 

bills  have  been  signed  by  the  firm,  stance  will  explain  all  the  decisions 

and  those  are  filled  up  subsequently  on  the  subject,  including  Harvey  v, 

to  the  dissolution,  but  a  date  in-  Crickett,  5  M.  &  S.  336.  See  Wood- 

serted  prior  to  the  dissolution:  in  bridge  v,  Swann,  4  B.  &  Ad.  633. 

that  case  the  bill  has  been  held  ef-  In  Harvey  v.  Crickett  the  dicta  of 

fectual  to  bind  the  partners.     Such  the  judges  go  much  further ;  proba- 

a  case  occurred  in  Scotland,  but  it  bly  Mr.  Justice  Bayley  mistook  the 

has  not  yet  been  decided,  in  which,  opinion  of  Lord  Kenyon  in  Smith 

after  the   dissolution,  it  appeared  v.  Oriell,  1  East,  368,  and  we  doubt 

509 


§  829  PABTNEBSHIP.  [CHAP.  XIV. 

after  all  debts  and  charges  are  extinguished.^  In  cases  of 
the  dissolution  of  a  partnership  bj  the  death  of  one  of  the 
partners,  the  same  rights  and  duties,  as  we  shall  presently 
see,  attach  to  the  surviving  partners.  The  survivors  are 
entitled  to  close  up  the  affairs  of  the  firm,  to  collect  and 
adjust  the  debts  due  to  it,  and  to  pay  its  debts  and  discharge 
its  liabilities.  They  are  also  bound  to  apply  the  partnership 
property  to  the  like  purposes  with  reasonable  diligence.  If 
they  are  negligent  in  the  discharge  of  their  duties  in  these 
particulars,  courts  of  equity  will  interfere,  and,  upon  the 
application  of  the  representatives  of  the  deceased  partner, 
appoint  a  receiver,  and  order  a  sale  of  the  partnership  prop- 
erty, and  wind  up  the  affairs  of  the  firm.* 

§  329.  Misconduct  of  a  Partner  in  winding  up.  And  here  is 
seen  the  beneficial  operation  of  the  jurisdiction  of  courts  of 
equity.  While  they  will  protect  each  partner  in  the  due  ex- 
ercise of  these  rights  and  authorities,  notwithstanding  a  dis- 
solution, they  will,  on  the  other  hand,  watch  over  and  guard 
the  interests  of  the  partnership  itself,  and  take  care  that  he 
shall  not,  by  any  misconduct  or  abuse  or  excess  in  the  exer- 
cise of  his  own  rights  and  authorities,  prejudice  those  of  the 
other  partners.  Hence,  courts  of  equity  will  interfere,  and 
prohibit  and  control,  by  an  injunction,  any  improper  sale  or 
other  misapplication  of  the  funds  of  the  partnership  by  any 
partner  to  the  payment  of  his  own  private  and  separate  debts. 
So  they  will  in  like  manner  prevent  him  from  subsequently 

whether  survivlDg  partners  have  a  and  in  order  to  enable  them  to  con* 
power  to  sell,  and  give  a  good  legal  tinoe  their  trade.  At  all  events, 
title  to  the  share  belonging  to  the  therefore,  this  transaction  was  not 
ezecators  of  the  deceased  partner,  within  the  scope  of  any  implied  au- 
when  they  sell  in  order  to  pay  the  thority  which  the  suryiving  partners 
debts  of  the  deceased  and  of  them-  may  have  to  wind  up  the  affairs  of 
selves;  but,  be  that  as  it  may,  we  the  partnership;  and  therefore  this 
think  it  clear  that  the  survivors  conveyance  did  not  pass  the  share 
could  have  no  power  to  dispose  of  it  of  the  deceased  to  the  plaintifib, 
otherwise  than  to  pay  such  debts,  by  virtue  of  any  implied  author- 
certainly  not  to  mortgage  that  share  ity  in  the  survivors.'']  |Poir, 
together  with  their  own  (for  that  is  §  846.  | 

the  real  nature  of  this  transaction),         ^  Note,  Ibid.;  [Drury  «.  Boberts, 

as  a  security  for  a  debt  principally  2  Md.  Ch.  Dec.  157]. 
due  from  the  surviving  partners,         ^  Ibid. ;  Evans  v.  Evans,  9  Paige, 

and  in  part  only  from  the  deceased,  178;  posl^  §  844. 
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trading  with  the  partnership  funds ;  or  from  interfering  in- 
juriously with  the  settlement  of  the  partnership  affairs ;  or 
from  excluding  the  other  partners  from  their  just  share  of  the 
management  thereof;  ^  or  from  doing  any  other  act  or  making 
any  use  of  the  property  of  the  partnership  inconsistent  with 
the  purpose  of  winding  up  the  concerns  thereof,  in  the  man- 
ner most  beneficial  to  all  the  parties.^  If  any  partner  has, 
after  the  dissolution,  misapplied  the  partnership  funds,  and 
made  profits  thereby,  he  will  be  made  accountable  for  all  such 
profits ;  but  the  losses,  if  any,  must  be  borne  by  himself.^ 

^  Gow  on  P.  c.  5,  §  2,  pp.  231,  trine  seems  now  abandoned;   and 

232,  3d  ed. ;  Harding  v.  Glover,  18  the  contrary  rule,  as  to  written  in- 

Ves.   281  ;   Crawshay  v.  Maole,  1  struments,    generally    established. 

Swans.    495,    507  ;    Heathcote    v.  See  Mr.  Belt's  note  (1)  to  3  Bro. 

Hulme,   1  Jac.    &  W.    122,   128;  C.  C.  15;  2  Story,  Eq.  Jur.  §§  699- 

Wilson    V.    Greenwood,  1    Swans.  702,  and  the  cases  there  cited.   But, 

471;    Dacie   o.  John,  McCle.  206;  as  between  partners,  the  doctrine  of 

8.  c.  13  Price,  446 ;  Coll.  on  P.  B.  Lord  Tharlow  would  seem  (even  if 

2,  c.  3,  §  5,  p.  235;  Id.  B.  4,  c.  1,  it  were  admissible  in  common  cases) 

pp.  579,  587,  599,  2d  ed.;  De  Tastet  to  be  unsatisfactory,  and  inconsist- 

t;.  Bordenave,  Jac.   516;   1   Story,  ent  with  sound  principles;  for  every 

£q.  Jur.  §  671 ;  Allen  v,  Kilbre,  4  such  use  of  the  partnership  name 

Madd.  464 ;  [Deveau  v.  Fowler,  2  after  the  dissolution  may  expose  the 

Paige,  400 ;   {Phillips  v.  Trezevant,  other  partners  to  the  hazard  of  a 

67N.  C.  370 1 .     See  a/ite,  §§  99, 100,  suit  at  law,  and  perhaps  to  a  re- 

post,  §  344.  In  Davis  v.  Amer,  3  Drew,  covery  against  them,  where  actual 

64,  and  Marshall  v,  Watson,  25  Beav.  knowledge  of  the  dissolution  could 

501 ,   an    injunction  was  refused],  not  be  brought  home  to  the  holder, 

{An  injunction  in  such  case  will  be  if   it  be  a  negotiable  instrument, 

granted  in  favor  of  the  assignee  of  But   see    Webster   v.  Webster,    3 

the  interest  of  one  of  the  partners.  Swans.  490,   note,  and   Lewis   o. 

Ballard  v,  Callison,  4  W.  Va.  326.}  Langdon,  7  Sim.  421.   See  also  ante, 

—  Mr.  Collyer  (Coll.  on  P.  B.   2,  §§  224-227.      lAnie,  §§  99,   100; 

c.  3,  §  7,  p.  245,  note  6)  seems  to  Churton  v.  Douglas,  H.  R.  V.  Johns, 

think  that  a  court  of  equity  would  174];  {Hookham  v.  Pottage,  L.  B. 

refuse  an  injunction  to  restrain  the  8  Ch.  91 1. 

use  of  the  partnership  name  by  one  ^  Crawshay  v.  Maule,  1  Swans, 

partner  after  a  dissolution;  and  he  495,  507;  Coll.  on  P.  B.  2,  c.  2,  §  1, 

founds  himself  upon  the  doctrine  of  p.  130,  2d  ed. ;  {O'Brien  v,  Cooke, 

Lord  Thurlow,  in  Ryan  v.  Mack-  Ir.  Rep.  5  £q.  51 ;  Large  v,  Ditmars, 

math,  3  Bro.  C.  C.  15,  that  a  court  12  C.  £.  Green,  283). 

of  equity  would  not  decree  a  written  *  Ante^  §§  174,  233;  Heathcote 

instrument  to  be  delivered  up  and  v.  Hulme,  1  Jac.  &  W.  122,  128; 

cancelled,  upon  which  no  action  could  Stoughton  v.  Lynch,  1  Johns.  Ch. 

be  maintained  at  law.     Lord  Thur-  467,  469,  471 ;  Crawshay  v,  Collins, 

low's  opinion  upon  the  general  doo-  15  Yes.  218;  Gow  on  P.  c.  5,  §  4, 
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§  330.  Appointment  of  a  Receiver.  If  it  shall  become  ex- 
pedient and  proper  more  effectually  to  attain  any  or  all  of 
these  purposes,  courts  of  equity  will  appoint  a  manager  or  re- 
ceiver to  collect  the  partnership  funds,  and  wind  up  the  whole 
concern  in  the  manner  most  beneficial  to  all  the  parties,  either 
exclusive  of  all  the  partners  or  by  making  one  or  more  of 
them  the  exclusive  managers  or  receivers.  To  induce  courts 
of  equity,  however,  to  interfere  in  this  last  strong  and  sum- 
mary manner,  some  fraudulent  breach  of  contract  or  duty 
must  be  shown,  or  some  urgent  and  pressing  necessity.^ 

p.  854,3d  ed.;  Brown  v,  Litton,  1    Hickerson  t;.  McFaddin,  1  Swan. 
P.  Wms.  140;  Brown  ».  De  Tastet,    258]. 

Jac.  284;  1  Valin,  Comm.  Lib.  2,  »  Gow  on  P.  c.  2,  §  4,  p.  114;  Id. 
tit.  8,  art.  5,  p.  578,  ed.  1766;  Wil-  c.  5,  §  2,  pp.  231, 232, 3d  ed. ;  Hard- 
lett  17.  Blanford,  1  Hare,  .253,  263 ;  ing  v.  Glover,  18  Ves.  281 ;  Craw- 
Ipoity  §§  331,  341,  343,  349.  See  shay  v,  Maole,  1  Swans.  495,  507; 
Watney  v.  Wells,  Law  Rep.  2  Ch.  Heathcote  v.  Hulme,  1  Jac.  &  W. 
250;  |Lind.  on  P.  4th  ed.  977;  122,  128;  Wilson  v.  Greenwood,  1 
Hartman  v.  Woehr,  3  C.  E.  Green,  Swans.  471;  Dacie  v.  John,  McCle. 
883;  Ruckman  v.  Decker,  8  C.  E.  206;  De  Tastet  v.  Bordenave,  Jac. 
Green,  283;  Milner  v.  Noel,  43'  516;  Coll.  on  P.  B.  2,  c.  3,  §  6,  pp. 
Ind.  324;  Eaton's  Appeal,  66  Penn.  240-244;  Id.  B.  4,  c.  1,  §  2,  pp.  579, 
St  483.  The  right  to  share  in  the  587,  588,  2d  ed. ;  1  Story,  Eq.  Jar. 
profits  resulting  from  a  continuance  §  672;  2  Bell,  Comm.  B.  7,  c.  2,  p. 
of  the  business  after  dissolution  of  645,  5th  ed.;  an/<?,  §§  228,  229,  231; 
the  partnership  is  founded  upon  the  [post^  §  344;  Roberts  v.  Eberhardt, 
exposure  of  the  property  of  the  re-  Kay,  148;  Sheppard  v,  Oxenford,  1 
tiring  partner  to  the  risks  of  the  Kay  &  J.  491 ;  Blakeney  v,  Dufaur, 
new  business,  and  if  the  partner  15  Beav.  40;  Davis  v,  Amer,  3 
who  retires  from  the  partnership  Drew,  64;  Evans  v,  Coventry,  3 
has  no  pix>perty  to  be  thus  exposed,  Drew,  75;  s.  c.  5  De  G.  M.  &  G. 
the  principle  does  not  apply.  See  911;  Walker  ».  Trott,  4  Edw.  Ch. 
Taylor  p.  Hutchison,  25  Gratt.  536.  38;  Drury  ».  Roberts,  2  Md.  Ch. 
For  a  further  exception,  see  Phillips  157;  Speights  v.  Peters,  9  Gill,  472. 
V.  Reeder,  3  C.  E.  Green,  95(.  But  ]See  Lind.  on  P.  4th  ed.  1005  et 
if  the  partners  of  a  solvent  partner-  seq, ;  Sargant  t;.  Read,  1  Ch.  D. 
ship  agree  to  dissolve,  and  divide  600,  where  both  plaintiff  and  de- 
their  joint  property,  and  to  own  fendant  applied  for  a  receiver, 
their  respective  parts  in  severalty,  Thomson  v,  Anderson,  L.  R.  9 
neither  has  any  remedy  in  equity  Eq.  523 ;  New  t;.  Wright,  44  Miss, 
against  the  other,  and  no  lien  on  202;  Phillips  v.  Trezevant,  67  N. 
the  other  partner,  because  of  his  C  370;  Hottenstein  v.  Conrad,  9 
liability  for  the  debts  of  the  firm,  Kan.  435;  High  v.  Lack,  Phillips 
or  his  payment  of  them.  Holmes  £q.  (N.  C),  175.  See  also  Barry 
V.  Hawes,  8  Ired.  Eq.  21 ;  Lingen  v.  Briggs,  22  Mich.  201 ;  Brien  v. 
v.   Simpson,  1   Sim.    &   St.    600;    Harriman,  1  Tenn.  Ch.  467;  Todd 
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§  831.  Partner  cannot  act  for  his  own  Benefit  in  winding  up. 
Courts  of  equity  proceed  still  further  in  the  enforcement  of 
their  principles.  If  any  partner,  after  the  dissolution,  should 
make  any  composition  of  the  debts  due  to  or  from  the  partner- 
ship, he  will  not  be  at  liberty  to  avail  himself  of  any  private 
benefit  therefrom,  but  it  will  properly  belong  to  the  partner- 
ship ;  for  whatever  act  he  does,  it  is  his  duty  to  perform  it,  not 
for  his  own  personal  advantage,  but  for  the  utmost  advantage 
of  the  concern.^  Hence,  also,  if,  under  an  agreement  for  a  lease 
for  the  partnership,  one  partner,  after  the  dissolution  of  the 
partnership,  should  obtain  the  lease  in  his  own  name,  he  will  be 
restrained  from  disposing  of  it  otherwise  than  for  partnership 
purposes.^    So  fixed,  indeed,  is  this  duty  still  to  continue  to  act 

V.  Eich,2  Tenn.  Ch.  107;  Hamill  v,  on  the  part  of  the  defendant.  See 
Hamill,  27  Md.  679 ;  Richards  v,  also  Gowan  v.  Jciffries,  2  Ashm.  296. 
Baurman,  65  N.  C.  162.  The  ap-  It  seems  that  insolvency  on  the 
pointment  of  a  receiver  to  take  part  of  one  of  the  partners  would 
possession  of  the  property  of  an  be  a  groand  for  the  appointment 
absconding  partner  does  not  entitle  of  a  receiver  after  dissolution.  Ran- 
him  to  take  possession  of  the  part-  dall  v.  Morrell,  2  C.  E.  Green,  343; 
nership  property.  Hamill  i;.  Hamill,  Coddington  v,  Tappan,  11  C.  E. 
27  Md.  679.  |  Chancellor  Walworth  Green,  207.  As  to  the  compensa- 
held  in  Law  o.  Ford,  2  Paige,  310,  tion  of  a  receiver  appointed  to  wind 
and  Marten  v.  Van  Schaick,  4  Paige,  up  the  affairs  of  a  dissolved  partner- 
479,  that  on  a  disagreement  between  ship,  see  Grant  v,  Bryant,  101  Mass. 
partners  a  receiver  would  be  ap-  567,  post,  third  note  from  this. }  In 
pointed  of  course.  |See  also  McEl-  Hale  v.  Hale,  4  Beav.  369,  on  a  bill 
veyi;.  Lewis,  76  N.Y.  373  {  Whitman  for  the  dissolution  of  a  partnership 
V.  Robinson,  21  Md.  30. 1  But  the  between  brewers,  where  there  was  no 
courts  of  New  Jersey  have  declined  charge  of  mi5;conduct,  but  the  de- 
to  follow  them.  Renton  9.  Chap-  fendant  denied  that  the  plaintiff ,  who 
lain,  1  Stock.  62;  Birdsall  v.  Colie,  was  a  clergyman,  could  lawfully  be 
2  Stock.  63 ;  Wilson  v:  Fitchter,  3  a  partner  in  such  a  business,  a  re- 
Stock.  71 ;  Cox  V.  Peters,  2  Beasl.  ceiver  was  appointed.] 
39;  I  Randall  o.  Morrell,  2  C.  E.  »  Coll.  on  P.  B.  2,  c.  2,  §  1,  p. 
Green,  343;  Sutro  v.  Wagner,  8  C.  130,  2d  ed. ;  Beak  v.  Beak,  3  Swans. 
E.  Green,  388;  Moies  ».  O'Neill,  Id.  627;  1  Story,  Eq.  Jur.  §316;  Gow 
207.  See  Coddington  v.  Tappan,  11  on  P.  c.  6,  §  2,  p.  255;  Crawshay  ». 
C.  E.  Green,  141;  Weissenbom  p.  Collins,  15  Ves.  218,  229;  Beak  r. 
Sieghortner,  6  C.  E.  Green,  483,  re-  Beak,  Rep.  temp.  Finch,  190;  ante^ 
versing  Weissenbom  ».  Sieghort-  §§  174-186;  [ante,  §  329;  post^ 
ner,  5  C.  E.  Green,  172,  on  this  §§  343,  349;  Lees  v.  Laforest,  14 
point.  No  reasons  are  given  for  the  Beav.  250;  Perens  v,  Johnson,  8 
reversal,  and  it  appears  that  there  Sm.  &  G.  419]. 
was  evidence  of   gross  misconduct        ^  Coll.  on  P.  B.  2,  c.  8,  f  6,  p. 
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for  the  benefit  of  the  partnership  that  no  partner  is  allowed 
to  claim  any  particular  reward  or  compensation  for  his  trouble 
or  services  in  thus  assisting  in  the  arrangement  and  winding 
up  of  the  concerns  thereof,  unless  it  be  specially  stipulated.^ 

§  332.  French  Law.  The  French  law  has,  to  a  certain,  but 
not  to  the  full  extent,  adopted  these  doctrines  of  the  common 
law.    It  treats  the  dissolution  of  the  partnership,  in  whatever 

285,  2d  ed.;  Alder  v.  Fouracre,  3  431;  Thornton  r.  Proctor,  1  Anat. 
Swans.  489;  Elliot  v.  Brown,  3  94;  Burden  v.  Burden,  1  Ves.  &  B. 
Swans.  489,  note;  Gow  on  P.  c.  5,  170;  Caldwell  p.  Leiber,  7  Paig<e, 
§  4,  p.  349,  3d  ed.;  ante,  §§  174-  483;  [Stocken  v,  Dawson,  6  Beav. 
186;  [Clegg  v,  Fishwick,  1  Macn.  371;  Lyman  t;.  Lyman,  2  Paine,  C. 
&  G.  294;  Clements  v.  Hall,  24  C.  11;  Washburn  v,  Goodman,  17 
Beav.  333;  s.  c  2  De  G.  &  J.  173;  Pick.  519;  Bradley  0.  Chamberlin. 
Washburn  v.  Goodman,  17  Pick.  16  Vt.  613;  Doughertys.  Van  Nos- 
619;  Leach  17.  Leach,  18  Pick.  68].  trand,  HofP.  68;  Beatty  p.  Wray, 
1  Ante,  §  182;  Coll.  on  P.  B.  2,  19  Penn.  St.  516.  See  Newell  v. 
0.  2,  §  1,  p.  130,  2d  ed.;  Id.  B.  2,  Humphrey,  37  Vt.  265;  Porter  r. 
c.  2,  §  2,  p.  151;  Heathcote  v.  Wheeler,  Id.  281];  jDunlap  v. 
Hulme,  1  Jac.  &  W.  122;  Whittle  Watson,  124  Mass.  305;  Johnson 
9.  MTarlane,  1  Knapp.  311. —  On  v.  Hartshome,  62  N.  Y.  173;  Gy- 
this  last  occasion  (which  was  an  ai>-  ger's  Appeal,  62  Penn.  St.  73; 
peal  from  Jamaica)  the  Master  of  Brown's  Appeal,  89  Penn.  St. 
the  Rolls  (Sir  John  Leach)  said:  139;  Kimball  v.  Lincoln,  5  Bradw. 
<*  It  is  impossible  to  maintain  the  (Til.)  316;  Tillotson  v.  TiUotsony 
charge  for  commission,  because  it  34  Conn.  335;  Denver  p.  Koane,  99 
is  in  truth  a  charge  by  a  partner  for  U.  S.  355;  poet,  §  343.  But  see  Roy- 
the  collection  of  a  partnership  debt,  ster  p.  Johnson,  73  N.  C.  474.  So  a 
How  can  a  partner  charge  com-  partner  who  is  appointed  receirer 
mission  against  a  partner  for  the  upon  his  own  ex  parte  application 
collection  of  a  partnership  debt,  is  not  entitled  to  compensation  for 
in  which  both  of  them  are  inter-  his  services  as  such.  Brien  p.  Har- 
ested  ?  It  is  a  misapprehension  riman,  1  Tenn.  Ch.  467.  In  a  case 
entirely,  and  there  does  not  appear  where  the  surviving  partners  con- 
any  pretence  for  saying  that  there  tinned  the  business  at  their  own 
is  any  local  usage  in  the  island  to  risk,  and  thereby  preserved  the  good- 
sanction  such  a  charge.  If  com-  will,  and  enabled  the  entire  estab- 
mission  cannot  be  charged,  of  course  lishment  to  be  sold  greatly  to  the 
interest  upon  commission  cannot  be  advantage  of  all  the  partners,  they 
charged.  The  Court  will,  therefore,  were  allowed,  on  a  settlement  of 
refer  it  back  to  the  Court  below,  the  partnership,  a  reasonable  sum 
with  a  declaration  that  no  commis-  as  compensation  for  their  services, 
sion  could  be  charged,  either  for  the  Cameron  p.  Francisco,  20  Ohio  St. 
collection  of  the  debts  of  first  or  see-  190.  See  also  Schenkl  p.  Dana,  118 
end  partnership.''  See  also  Frank-  Mass.  236;  Phelan  p.  Hutchinson, 
lin  p.  Robinson,  1  Johns.  Ch.  157;  Phillips'  £q.  (N.  C.)  1161. 
Bradford  p.  Kimberly,  8  Johns.  Ch. 
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way  it  may  happen,  when  brought  to  the  knowledge  of  the 
partners,  as  a  virtual  determination  of  their  powers  to  act  for 
the  partnership  in  any  future  operations ;  unless,  indeed,  so 
far  as  may  be  necessary  to  complete  acts  and  concerns  already 
entered  into  on  account  of  the  partuiership,  but  incomplete 
and  in  progress  at  the  time  of  the  dissolution.  These  are 
treated  as  matters  of  positive  and  indispensable  obligation ; 
and  they  therefore  may  be  finished  by  the  same  partner  who 
was  authorized  to  begin  and  complete  them.^  And  this  is  but 
following  out  the  precept  of  the  Roman  law,  which  required,  in 
'  such  cases,  where  the  dissolution  was  occasioned  by  the  death 
of  one  partner,  that  the  business  begun  by  him  should  be  com- 
pleted by  his  heir.  *'  Heres  socii,  quamvis  socius  non  est, 
tamen  ea,  qusB  per  defunctum  inchoata  sunt,  per  heredem  ex- 
plicari  debent."* 

§  388.  French  Law.  But  in  other  respects  the  French  law 
does  not  seem  to  have  followed  out  this  just  policy,  and  these 
enlarged  principles  of  the  common  law,  as  to  the  rights  of 
the  partner  upon  the  dissolution  of  the  partnership.  On  the 
contrary,  it  seems  silently,  if  not  submissively,  to  have  foU 
lowed  out  the  dictates  of  the  Roman  law  on  the  subject  of 
mandates  or  agency,  and  the  powers  of  partners ;  ^  so  that  the 
dissolution  of  the  partnership,  in  any  manner  whatsoever,  is 
held  to  amount  to  a  revocation  of  the  implied  powers  and  au- 
thorities of  each  partner  any  further  to  administer  the  con- 
cerns of  the  partnership,  as  the  delegate  or  agent  of  the  others. 
Accordingly,  Pothier  lays  it  down  as  clear  that,  immediately 
after  notice  of  the  dissolution  of  the  partnership,  the  power 
of  each  partner  to  act  as  the  administrator  thereof  ceases ;  and 
even  a  payment  to  one  partner  of  the  debts  due  to  the  part- 
nership will  be  invalid,  if  the  debtors  have  notice  of  the  fact 
of  the  dissolution  at  the  time  of  such  payment.^  Nay,  the 
doctrine  is  pressed  further,  and  if  the  partnership  expires  by 
its  own  limitation,  or  by  mere  efiBux  of  time,  the  like  payment 
will  be  invalid,  even  without  such  notice ;  because,  it  is  said, 

1  Poth.  de  Soc.  n.  166, 166.  Story  on  Ag.  §§  426-429;  Fdth.  da 

«  D.  17,  2,  40  ;  Poth.  Pand.  17,  Soc.  n.  156, 157. 

2,  n.  59.  «  Poth.  de  Soc.  n.  167;  Id.  n. 

<  Ante,  §§  96, 102, 109,aDd  note;  156,  166. 
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those  who  have  any  business  with  a  partnership  ought  to  in- 
form themselves  of  the  tenure  or  duration  of  that  partnership.^ 
So  that,  in  fact,  from  the  time  of  the  dissolution,  the  partners 
become  tenants  in  common  of  the  property  engaged  in  the 
partnership ;  and  if  the  whole  belonged  to  one,  he  is  forth- 
with entitled  to  the  whole  profits  and  proceeds  thereof.' 
They  can  no  longer  proceed  to  administer  the  same  separate- 
ly ;  and  all  that  they  can  do  is  to  require  either  an  amicable 
and  voluntary  adjustment  and  settlement  and  division  of  the 
partnership  concerns ;  or,  in  default  thereof,  to  apply  to  the 
proper  tribunal  for  that  remedial  justice  which  is  required  to 
accomplish  the  same  purpose.  Each,  therefore,  has  in  effect 
an  action  or  suit  like  that  of  the  Roman  action,  Pro  socio^  or 
the  Roman  action,  Communi  dividundofi  Indeed,  as  we  have 
seen,  the  Roman  law  did  not,  during  the  continuance  of  the 
partnership,  clothe  any  partner — unless  the  power  was  spe- 
cially delegated  to  him  —  with  the  power  to  administer  the 
entire  concerns  and  business  of  the  partnership,  or  with  any 
power  to  dispose  of  any  part  of  the  property  thereof  except 
his  own  particular  share.* 

§  334.  Effects  of  Dissolution  in  Relation  to  Third  Persons. 
The  foregoing  considerations  apply  to  the  effects  and  conse- 
quences, as  between  the  partnera  themselves,  of  a  voluntary 
dissolution  by  their  own  mere  act  or  will,  or  in  conformity 
to  their  original  stipulations.  Let  us,  then,  in  the  next  place 
proceed  to  consider  the  effects  and  consequences  of  such  a 
dissolution  in  relation  to  third  persons;  and  here  the  pre- 
ceding statements,  respecting  the  liabilities  of  partners  to 
third  persons,*  will  greatly  abridge  whatever  might  otherwise 
have  been  appropriate  in  this  place.  In  the  first  place,  the 
dissolution  of  a  partnership,  whether  it  be  by  the  voluntary 
act  or  will  of  the  parties,  or  by  the  retirement  of  a  partner, 
or  by  mere  efflux  of  time,  will  not  in  any  manner  change 
the  rights  of  third  persons  as  to  any  past  contracts  and  trans- 

1  Poth.  de  Soc.  n.  157.  Code  of  France,  art   1872;   anU^ 

«  Poth.  de  Soc.  n.  168, 160;  Civil    §§  223,  230. 
Code  of  France,  arts.  1865,  1872.  «  Ante,  §§  05, 102, 100,  and  note; 

«  Poth.  de  Soc.  n.  161-180;  Civil    Story  on  Ag.  §§  425^29. 

•  Ante,  §§  126-168. 
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actions  with  or  on  account  of  the  firm ;  but  their  obligation 
and  efficacy  and  validity  will  remain  the  same,  and  be  bind- 
ing upon  the  partnership  in  the  same  manner,  as  if  no  disso- 
lution had  taken  place.^  In  the  next  place,  such  a  dissolution 
will  not  absolve  the  partners  from  liabilities  to  third  persons 
for  the  future  transactions  of  any  partners,  acting  for  or  on 
account  of  the  firm,  unless  some  one  or  more  of  the  following 
circumstances  occur.  (1)  That  the  third  persons  dealing 
with  or  on  account  of  the  firm  have  due  notice  of  the  disso- 
lution ; '  or,  (2)  That  they  have  had  no  transactions  what- 
soever with  the  firm  until  after  the  dissolution  ;  ^  or,  (3)  That 
the  partnership  was  not  general,  but  limited  to  a  particular 
purchase,  adventure,  or  voyage,  and  terminated  therewith 
before  the  transaction  took  place;*  or,  (4)  That  the  new 
transaction  is  not  within  the  scope  and  business  of  the  orig- 
inal partnership ;  ^  or,  (5)  That  it  is  illegal  or  fraudulent,  or 
otherwise  void  from  its  defective  nature  or  character ;  *  or, 
(6)  That  the  partner  sought  to  be  charged  is  a  dormant 
partner,  to  whom  no  credit  was  actually  given,  and  who  re- 
tired before  the  transaction  took  placed 

§  835.  French  Law,  The  same  rule  as  to  the  necessity  of 
notice  is  adopted  in  the  French  law;  and,  accordingly, 
Pothier  says  that  if  traders  and  artisans,  who  have  been 
accustomed  to  furnish  supplies  to  a  partnership,  continue  in 

1  Coll.  on  P.  B.   1,  c.  2,  §  3,  tional  Bank  ».  Norton,  1  Hill  (N.Y.), 

p.  75,  2ded. ;    Ault  v.  Goodrich,  4  672;  [Conro  r.  Port  Henry  Iron  Co., 

Russ.  430;  Gow  on  P.  c.  5,  §  2,  pp.  12  Barb.  27]. 

240,  241,  3d  ed.;  |Mudge  v.  Treat,  <  Ante,  §§  190,  161.    But  see  2 

67  Ala.    1;    Dickson   v.   Indianap-  Bell,  Comm.  B.  7,  c.  2,  pp.  641, 

oils   Cotton   Manuf.  Co.,  63  Ind.  642,  6th  ed.      See   also  Parkin  v. 

0;  Tournade  v.  Methfessel,  3  Hun,  Carruthers,  3  Esp.  248. 

144;  Bryant  v.   Hawkins,  47  Mo.  ^  ^nrc,  §§  280,  321-323. 

410;  Hudgins  v.  Lane,  2  Hughes,  *  Ante,  §§  126-128,  130. 

361.    The  same  rule  applies  in  the  *  Ante,  §§  6,  130-132. 

case  of  a  dissolution  by  war.   Booker  '  Coll.  on  P.   B.  1,  c.  2,  §  2,  p. 

V,  Kirkpatrick,  26  Gratt.  145 1.  74,  2d  ed.;  Id.  B.  3,  c.  3,  §  3,  pp. 

«  Ante,  §§  160-164;  Coll.  on  P.  370,  371;  Evans  v.  Drummond,  4 

B.  1,  c.  2,  §  2,  p.  74,  2d  ed. ;  2  Bell,  Esp.    89;   Brooke    v.    Enderby,    2 

Comm.  B.  7,  c.  2,  pp.  638-640,  5th  Brod.  &  B.  70 ;  Heath  ».  Sansom, 

ed. ;  Gow  on  P.  c.  1,  p.  20;  Id.  c.  5,  4  B.  &  Ad.  172;  Gow  on  P.  c.  4, 

§  2,  pp.  240,  248-251,  3d  ed. ;  Wats.  §  2,  p.  251,  3d  ed. ;  ante,  §  150. 
on  P.  c.  7,  pp.  384,  385, 2d  ed. ;  Na- 
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good  faith,  after  the  dissolution  of  the  partnership,  of  which 
they  are  ignorant,  to  furnish  the  like  supplies  to  one  of  the 
partners  on  account  of  the  partnership,  all  of  the  partners 
and  their  heirs  will  be  bound  therefor.^  It  is  observable  that 
Pothier  puts,  by  implication,  the  very  qualification  which  is 
insisted  on  in  the  preceding  section ;  for  he  confines  the  lia* 
bility  to  the  cases  of  persons  who  had,  before  the  dissolution, 
been  accustomed  to  deal  with  the  partnership.  The  same 
result,  however,  would  probably  arise  in  all  cases  where, 
notwithstanding  the  dissolution,  the  partners  should  still 
hold  themselves  out  as  partners,  either  expressly,  or  by  allow- 
ing their  names  to  stand  openly  as  a  part  of  the  firm.' 

§  336.  Notice  of  Dissolution  by  Operation  of  Law  Unneees* 
sary.  In  respect  to  the  necessity  of  such  a  notice,  the  cases 
of  a  voluntary  dissolution  of  the  partnership,  in  any  of  the 
ways  above  mentioned,  differ  essentially  from  the  <ia8es  of  a 
dissolution  by  the  death  or  the  bankruptcy,  duly  declared  by 
public  proceedings,  of  one  or  more  of  the  partners ;  for,  in 
these  latter  cases,  no  notice  whatsoever  is  necessary  to  be 
given  of  the  dissolution  to  third  persons,  in  order  to  exempt 
their  estates  from  all  responsibility  for  the  acts  and  contracts 
of  the  other  partners,  since  the  partnership  is  thereby  dis- 
solved by  mere  operation  of  law.^    The  reason  seems  to 

^  Foth.  de  Soc.  n.  157.  is  no  pretence  to  say  that  a  mere 
^  Ante,  §§  160,  161 ;  Williams  v.  secret  act  of  bankruptcy,  upon  which 
Keats,  2  Stark.  290;  Parkin  v.  Car-  no  public  proceedings  have  been  or 
ruthers,  8  £sp.  248.  can  now  be  had,  will  produce  the 
*  Coll.  on  P.  B.  1,  c.  2,  §  2,  p.  like  effect,  unless  notice  be  given. 
74;  Id.  B.  3,  o.  8,  §  4,  p.  419,  2d  See  Lacy  v.  Woolcott,  2  Dowl.  &  R. 
ed. ;  Vulliamy  i;.  Noble,  8  Mer.  693,  458.  See  ante,  §  313 ;  2  Bell,  Coram. 
614;  2  Bell,  Comm.  B.  7,  c.  2,  pp.  B.  7,  c.  2,  p.  641,  5th  ed.;  Gow  on 
638,  639,  5th  ed.;  Gow  on  P.  c  5,  P.  c.  5,  §  3,  p.  306,  3d  ed.;  Thom- 
§  2,  p.  248;  Id.  c.  5,  §  4,  p.  348,  3d  ason  o,  Frere,  10  East,  418;  Frank- 
ed.;  ante^  §  162.  {See  Connecticut  lin  v.  Lord  Brownlow,  14  Ves.  550, 
Life  Ins.  Co.  v.  Bowker,  1  Holraes,  657,  658;  [ante,  §  319;  post,  §  343; 
263. 1  Perhaps,  in  the  case  of  per  Bigelow,  C.  J.,  in  Marlett  o. 
bankruptcy,  the  reason  why  notice  Jackman,  3  Allen,  287,  296:  **  The 
is  not  positively  required  to  be  given  true  distinction  is  not  that  no  no- 
after  the  declaration  of  the  bank-  tice  is  requisite  when  the  dissolu- 
ruptcy  is  its  supposed  notoriety,  tion  takes  place  by  operation  of  law, 
and  that  all  the  world  are  bound  to  but  only  when  it  is  effected  by 
take  notice  of  it.    Certainly  there  circumstances   or   an   event   of   a 
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be  that  the  parties  are  thereby  either  totally  incapable  of 
acting  at  all,  or  at  least  of  binding  their  estates ;  and  it  is 
against  public  policy  to  allow  the  acts  of  the  other  partners 
to  bind  any  persons  who  are  incapable  either  of  acting  at  all, 
or  of  continuing  any  authority  for  such  a  purpose,  or  whose 
estates  may  otherwise  be  subjected  to  irreparable  injury,  or 
even  to  ruin.  The  same  principle  would  probably  be  held  to 
apply  to  other  cases,  creating  by  mere  operation  of  law  a 
positive  incapacity  ;  such  as  the  marriage  of  a  female  partner, 
or  the  attainder  of  a  partner  of  felony,^  or  the  dissolution  of 
the  partnership  by  a  public  war.a 

§337.  (2)  Dissolution  by  Bankruptcy.  With  these  biief  re- 
marks we  may  dismiss  the  consideration  of  the  effects  and  con- 
sequences of  a  dissolution  of  the  partnei*ship  by  the  voluntary 
acts  or  stipulations  of  the  partners,  and  may  in  the  next  place 
proceed  to  the  consideration  thereof  in  cases  of  bankruptcy.' 
Bankruptcy,  as  we  have  seen,  puts  an  end  to  the  partner- 
ship by  operation  of  law,  and  immediately,  upon  the  due 
declaration  thereof,  by  relation  back  from  the  time  when  the 
act  of  bankruptcy  was  committed.^  From  that  period,  there- 
fore, the  bankrupt  ceases  to  have  any  power  or  dominion 

public  or  notorious  nature,  of  which  long   to   such  a  Treatise.     Those 

all    men  in    the    exercise  of  due  who   wish    for    more    information 

diligence  are  required  to  take  no-  thereon  can  consult  Coll.  on  P.  B. 

tice''].-  4,  c.  2.  §§  1-11,  pp.  695-678,  2d 

»  Antey  §§  303,  306.  ed.,  and  Id.  B.  4,  c.  3,  §§  1-8,  pp. 

*  Griswold  v.  Waddington,  15  686-718,  and  Gow  on  P.  c.  5,  §  8, 
Johns.  57;  s.  c.  16  Johns.  438;  pp.  256-348,  3d  ed.;  [also  Avery  & 
ante,  §§  303,  304,  306,  315.  ]  See  Hobbs  on  the  U.  S.  Bankrupt  Law 
also  Planters'  Bank  o.  St  John,  1  of  1867,  §  36]. 

Woods,  585,  ante,  §  315.  |  *  Ante,  §§  313,  314;  Gow  on  P. 

•  It  is  not  within  the  scope  or  c.  5,  §  1,  pp.  227,  228,  3d  ed. ;  Id.  c. 
objects  of  these  Commentaries  to  5,  §  3,  pp.  305-307;  Coll.  on  P.  B. 
treat  of  the  various  topics  connected  4,  c.  1,  pp.  590,  591,  2d  ed. ;  Barker 
with  the  issuing  of  the  commission  v.  Goodair,  11  Ves.  78;  Dutton  v. 
in  bankruptcy,  the  proof  of  debts,  Morrison,  17  Ves.  193;  in  re  Wait, 
and  other  proceedings  thereon.  1  Jac.  &  W.  605;  Thomason  v. 
They  properly  belong  to  a  different  Frere,  10  East,  418.  [By  the  U.  S. 
Treatise,  upon  the  practice  in  bank-  Bankrupt  Law  of  1867,  §  14,  the 
ruptcy.  The  discussion  of  the  sub-  assignment  related  back  only  to  the 
ject  of  joint  and  several  commissions  commencement  of  the  proceedings 
in  bankruptcy,  and  the  proceedings  in  bankruptcy.]  jU.  S.  Rev.  Sts. 
thereon,  seems  also  properly  to  be-  §  5044.} 
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over  his  property  and  effects  in  the  partnership ;  and  it  is 
transferred  to  the  assignees,  who  are  appointed  under  the 
commission,  and  they  succeed  to  all  his  rights  and  interests 
therein.^  From  the  same  period,  also,  the  assignees  ai*e 
deemed  tenants  in  common  with  the  other  partners  in  all 
such  property  and  effects,  subject  to  the  rights  and  claims  of 
the  other  partners.* 

§  338.  Joinder  of  Assignees  in  Actions  by  and  against  the 
Partnership,  Another  consequence,  flowing  directly  from 
the  preceding  considerations,  is  that  all  future  actions  at 
law,  to  be  brought  on  account  of  the  partnership  property,  or 
contracts,  or  rights,  must  be  brought  jointly  in  the  names  of  the 
solvent  partners  and  the  assignees  of  the  bankrupt,  who  suc- 
ceed equally  to  his  rights  of  action,  as  well  as  to  his  rights  of 
property  ;  for  the  assignment  not  only  ti-ansfers  the  property 
of  the  bankrupt,  but  also  all  his  rights  of  action,  to  the  as- 
signees.^ On  the  other  hand,  all  actions  at  law  by  third  per- 
sons against  the  partnership  may  be,  and,  indeed,  ordinarily 
should  be,  brought  against  all  the  partners,  including  the 
bankrupt ;  and  the  assignees  should  not  in  general  be  made 
parties  thereto,  since  they  are  not  liable  thereto,  but  are  to 
account  only  under  the  proceedings  in  bankruptcy.*    The 

1  Ante,  §§  313,  314;  3  Kent,  58;  Brownlow,  14  Ves.  557;  1  ChStty  on 

Gow  on  P.  c.  5,  §  1,  pp.  227,  228,  PI.  pp.  27,  28,  6th  ed.;  Com.  Dig. 

8d  ed.;  Id.  c.  5,  §  3,  pp.  298,  299;  Bankrupt,  D.  29;  [U.  S.  Bankrupt 

Thomason  t?.  Frere,  10  East,  418.  Act  of  1887,   §  16].     JSee  U.  S. 

«  Ante,  §§  313,  314;  3  Kent,  58,  Rev.  Sts.  §  5047;  Halsey  ©.  Norton, 

59;  Gow  on  P.  c.  5,  §  3,  pp.  266,  45Mi8s.  703;  Browning  c.  Marvin,  22 

267,  3ded.;  Id.  c.  5,  §  3,  pp.  299,  Hun,  647.     And  such  an  action  can- 

305;  Coll.  on   P.   B.   4,  c.   1,  pp.  not  be  maintained  by  the  assignee 

579,    580,  2d  ed.;    Holderness  »,  in     bankruptcy    of    one    partner. 

Shackels,  8  B.  &  C.  612.    {See  Hal-  Amsinck  w.    Bean,  22   Wall.   395. 

sey  r.  Norton,  45  Miss.   703;  For-  An  assignment  of  one  partner's  es- 

saith    V.   Merritt,   1   Lowell.  336  ;  tate,  under  the  insolvent  laws  of 

Wilkins  v.  Davis,  2  Lowell,  511. }  Massachusetts,  does  not  prevent  all 

»  Gow  on  P.  c.  5,  §  3,  pp.  341,  the  partners  from  maintaining  a% 

342,  3d  ed. ;  Coll.  on  P.  B.  3,  c.  5,  action  previously  begun  on  a  debt 

§  1,  p.  471;  Id.  B.  4,  c.  1,  p.  579;  due  to  the  partnership.  Cunningham 

Id.  B.  4,  c.  5,  pp.  696,  697,  701,  v.  Munroe,  15  Gray,  471,  | 
702,  2d  ed. ;  Thomason  v.  Frere,  10       *  1  Chitty  on  PI.  pp.  62,  63.  6th 

East,  418;    Graham  v,  Robertson,  ed.;  Id.  p.  104;  Id.  p.   176;  Wats. 

2    T.    R.    282;  Franklin  v.  Lord  on  P.  c.  8,  p.  434,  2d  ed. 
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case  may  be,  and  often  is,  very  different  in  suits  in  equity, 
brought  by  or  against  the  assignees.^ 

§  339.  Bankrupt  Partner  loses  all  his  Powers;  Powers  of 
Solvent  Partner,  On  the  other  hand,  from  the  time  of  the 
act  of  bankruptcy,  and  by  relation  thereto,  the  bankrupt  be- 
comes incapable  of  acting  for  or  binding  the  partnership  by 
his  acts ;  and  in  a  general  sense,  and  with  few  exceptions,  all 
his  acts  become  from  henceforth  void  and  inoperative.  He 
cannot  in  any  manner  sell  or  otherwise  dispose  of  the  partner- 
ship effects ;  he  cannot  contract  debts  or  other  engagements, 
binding  on  the  partnership ;  and  he  cannot  compel  any  pay- 
ments to  the  firm,  or  give  any  receipt  or  release  therefor.*    In 

1  See  Story,  Eq.  PL  §§  153-158,  signees,  he  ceases  to  have  any  fur- 
439;  Cook's  Bankrupt  Law,  Vol.  1,  ther  control  over  the  partnership  or 
c.  14,  §§  1-3,  pp.  .553-561,  4th  ed. ;  the  joint  property.  And  the  stat- 
Gow  on  P.  c.  5,  §  4,  p.  352,  3d  utes  concerning  bankrupts  make  an 
ed. ;  Bailey  o.  Vincent,  5  Madd.  48.  entire,  not  a  partial,  avoidance  of 
The  full  consideration  of  this  the  bankrupt's  acts,  as  well  in  re- 
subject  properly  belongs  to  a  Treat-  spect  of  his  partner's  moiety  as  his 
ise  on  Pleading,  and  is  therefore  own.  Therefore,  where  a  partner, 
omitted  in  this  place.  on  the  eve  of  his  bankruptcy,  volun- 

^  Aniey  §§  313,  314;  Grow  on  P.  tarily  deposited  goods  with  a  third 
c.  5,  §  1,  pp.  227,  228,  Sd  ed. ;  Id.  person  for  a  creditor  of  the  firm,  and 
c.  5,  §  3,  pp.  299,  304-306;  Coll.  on  the  deposit  falsely  purported  to  be 
P.  B.  4,  c.  1,  pp.  589,  590,. 2d  ed.  founded  upon  a  supposed  sale,  the 
Mr.  Gow  has  very  well  stated  the  creditor,  after  the  bankruptcy  of 
general  doctrine,  and  cited  some  the  partner,  having  received  infor- 
cases  to  illustrate  it.  **  We  have  mation  of  the  deposit,  declared  his 
seen,"  says  he,  **  in  a  former  part  of  acceptance  of  it;  and  in  an  action 
this  work,  that  an  act  of  bankrupt-  of  trover  by  the  assignees  under  a 
cy  committed  by  one  partner,  when  joint  commission  to  recover  the 
followed  by  a  commission,  dissolves  goods  it  was  held  that  the  creditor 
the  partnership  by  relation  to  the  could  not  resist  their  claim,  inas- 
time  when  the  act  of  bankruptcy  much  as  the  deposit  was  not  corn- 
was  committed.  The  partner,  there-  pleted  until  after  the  bankruptcy  of 
fore,  who  has  committed  the  act  of  the  party  depositing,  at  which  time 
bankruptcy  cannot  afterwards  com-  the  partnership  was  at  an  end.  So, 
muuicate  to  strangers  any  rights,  where  two  of  three  partners  affect- 
either  against  the  firm  or  the  joint  ing,  but  without  authority,  to  bind 
propei*ty ;  because  the  commission  the  firm,  by  deed  assigned  a  debt 
and  assignment  retrospectively  de-  due  to  them  from  a  correspondent 
prive  him  of  all  capacity  of  acting,  abroad,  without  his  privity,  to  a 
They  determine  his  power  to  bind  creditor  at  home,  and  afterwards, 
the  firm  by  relation  to  the  date  of  by  the  direction  of  such  correspond- 
his  bankruptcy ;  and  all  his  rights  ent,  drew  a  bill  of  exchange  in  the 
from  that  time  passing  to  his  as-  name  of  the  firm,  upon  his  agent 
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respect  to  the  other  solvent  partners,  they  also  are,  by  the  bank- 
ruptcy, disabled  &om  engaging  in  any  new  dealings  in  future 
on  account  of  the  partnership ;  ^  but  in  respect  to  past  transac- 
tions, which  were  consummated  at  the  time  of  the  bankruptcy, 
they  are  not  prevented  from  exercising  a  due  control  over  the 
partnership  effects,  and  of  appl}'ing  them  bona  fide  to  the  pay- 
ment and  discharge  of  the  partnership  debts  and  obligations.' 
§  340.  Same  Svhject.  Indeed,  so  completely  does  the  bank- 
ruptcy of  one  partner  sever  the  joint  rights  and  interests  of 

here,  which  was  accepted)  payable  ^  Ante^  §§  313,  814;  Gow  on  P. 

to  their  own  order,  for  the  amount  c.  5,  §  3,  pp.  306,  307,  3d  ed.    Fox 

of  the  debt;  and  then  the  two  part-  v.  Hanbury,  Cowp.  445;  Harrey  v. 

ners,    having  .  in    the    mean   time  Crickett,  5  M.  &  S.  336 ;  Murray  o. 

committed  -  acts  of  bankruptcy,  in-  Murray,  5  Johns.  Ch.  60, 78;Hozie 

dorsed  such  bill  to  the  creditor  of  the  t;.  Can*,  1  Sumn.  173;  Coll.  on  P. 

firm  in  part  satisfaction  of  his  debt,  B.  4,  c.  1,  pp.  587,  588,  2d  ed.; 

and   afterwards    separate    commls-  Thomason  v.  Frere,  10  East,  418; 

sions  were  sued  out  against  the  two  ]Lind.    on  P.  4th  ed.   1133-1141; 

partners,  who  were  declared  bank-  Browning  v,  Marvin,  22  Hun,  547; 

rupts,  and  their  effects  assigned,  the  Yetterlein  v.  Barnes,  6  Fed«  Rep. 

other    partner  being  all  the  time  693.  f 

abroad,  it  was  held  that  by  such  an  ^  Ante,  §§  325-328;  Gow  on  P. 

indorsement  of  the  bill  by  the  two,  c.  5,  §  1,  pp.  227,  228,  3d  ed. ;  ColL 

after  acts  of  bankruptcy  committed  on  P.  B.  4,  c.  1,  pp.  579-588,  2d  ed. 

by  them,  though  before  the commis-  {See  cases  in  preceding  note.  |  —  It 

sion  issued,  nothing  passed  to  the  seems   that   the    assignees  of   the 

oreditor;  for  the  bankrupt  partners  bankrupt  are  clothed  with  the  like 

had,  by  relation,  ceased,  at  the  time  reciprocal   rights    and  authorities, 

of  such  indorsement,  to  have  any  Coll.  on  P.  B.  4,  c.  1,  pp.  578-580, 

control  over  the  joint  stock  as  part-  2d  ed.     See  also  Gow  on  P.  c.  5, 

ners,  and  therefore  could  not  bind  §  3,  pp.   298-300,   3d  ed. ;  Id.  pp. 

either  the  property  of  their  assign-  308,  309;  [Ex  parte  Robinson,  3 

ees  or  of   their  solvent  partner."  Deac.  &  Ch.   376;  Fraser  v.   Ker- 

Gow  on  P.  c.  5,  §  3,  pp.  304-306, 3d  shaw,  2  Kay  &  J.  496 ;  Morgan  t>. 

ed. ;  Hague  v,  Rolleston,  4  Burr.  Marquis,  9  Exch.  145.     |  A  court  of 

2174;  Thomason  r.  Frere,  10  East,  equity  may  give  either  the  solvent 

418.     But  see  Lacy  o.  Woolcott,  2  partners  or  the  assignee  the  settle- 

Dowl.  &R.  458;  Coll.  on  P.  B.  4,  c.  ment  of  the  joint  affairs,  and  which- 

1,  pp.  582-688,  2d  ed.     The.excep-  ever  of  them  is  in  possession  may, 

tions  to  the  general  doctrine  stand  in  the  absence  of  interference  on  its 

principallyupon  the  statutes  of  bank-  part,  settle  the  joint  affairs.     Wil- 

mptcy,  saving  from  the  operation  of  kins  v,  Davis,  2  Lowell,  515;  Mur- 

the  general  rule  bona  fide  contracts,  ray  v.  Murray,  5  Johns.  Ch.  60  ; 

and  payments  made  by  the  bankrupt  Amsinck   v.  Bean,  22  Wall.    395. 

to  and  with  persons  who  have  no  no-  See  In  re  Shanahan,  6  Biss.  39.1 

tice  of  the  act  of  bankruptcy.     Coll.  But  see  Allen  v.  Kilbre,  4  Madd. 

on  P.  B.  4,  c.  1,  pp.  589, 590, 2d  ed.  464] ;  jLind.  on  P.  4th  ed.  1136| . 
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the  partnership  that  even  an  execution  issued  against  the 
partnership  effects,  subsequently  to  the  act  of  bankruptcy, 
will  be  invalid  and  inoperative  upon  those  effects,  for  the  act 
of  bankruptcy  overreaches  the  execution ;  and  it  is  not  com- 
petent for  the  execution  creditors  to  disappoint  the  arrange- 
ments made  in  bankruptcy  for  the  equal  distribution  of  the 
effects  of  the  partnership  among  all  the  creditors,  since  it 
would  defeat  the  just  policy  of  the  bankrupt  laws.^  The  sub- 
ject of  the  due  administration  of  the  partnership  assets,  and 
other  incidental  topics,  will  hereafter  occur  in  another  con- 
nection, when  we  come  to  treat  of  the  final  adjustment  and 
settlement  and  winding  up  of  the  partnership  concerns. 

§  341.  Same  Subject.  As  to  the  solvent  partners,  in  case 
of  the  bankruptcy  of  one  or  more  of  the  partners,  it  is  clear 
that  they  retain  all  their  original  rights,  powers,  and  authori- 
ties over  the  management  of  the  concerns  of  the  partnership, 
excepting  only  that  they  are  not  at  liberty  any  further  to 
carry  on  the  business  of  the  partnership,  or  to  make  any  new 
contracts  or  other  engagements,  or  to  incur  any  liabilities  on 
account  thereof,  or  to  employ  the  capital  stock  in  trade.  If 
they  do,  it  will  be  a  violation  of  duty,  and  at  their  own  risk ; 
and  they  may,  at  the  option  of  the  assignees,  be  compelled  to 
account  for  the  profits,  if  any  are  thereby  made,  or  be  charged 
with  interest  upon  the  share  of  the  bankrupt,  and  they  must 
bear  all  the  losses.^    But  the  solvent  partners  have  a  lien 

1  Coll.  on  P.  B.  4,  c.  1,  pp.  590-  ante,  §§  325-528.  —  In  Brown  r.  De 

592, 2ded. ;  Gow  on  P.  c.  5,  §  3,  pp.  Tastet,  Jac.  295,  Lord  Eldon  used 

808,  309,  3d  ed. ;  Barker  v.  Good-  the    following    language:      **  The 

air,  11  Yes.  78;  Button  v.  Morrison,  Master,  in  the  execution  of  the  de- 

17  Yes.  193;  In  re  Wait,  1  Jac.  &  cree,  has,  I  am  informed,  proceeded 

W.   605.     [An  attachment  of   the  upon  the  case  of  Crawshay  v.  Col- 

propertj  of  a  partnership  by  the  lins.     In  that  case,  three  persons, 

trustee  process  is  not  dissolved  by  Collins,  Noble,  and  Bough  ton,  car- 

the   subsequent  bankruptcy  of  one  ried  on  the  business  of  pump  and 

of  the  partners  after  a  dissolution  engine    manufacturers  in  partner- 

of  the  partnei-ship.     Fern  o.  Gush-  ship  together.     In   1804  a  commis- 

ing,  4  Gush.  357.]  sion    of    bankrupt    issued    against 

s  Goll.  on  P.  B.  2,  c.  8,  §  4,  pp.  Noble,  and  in  1805  the  bill  was  filed 

221-227,  2d  ed. ;  Gow  on  P.  c.  5,  by    his  assignees,   claiming    three 

§  3,  pp.  306-308,  3d  ed. ;  Crawshay  eighths  of  the  profits  of  the  busi- 

V.  Collins,  15  Yes.  218;  8.  c.  2  Russ.  ness,  which  remained  unaccounted 

325;  Brown  v.  De  Tastet,  Jac.  284;  for  at  the  time  of  the  bankruptcy, 
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upon  the  partnership  property  and  effects  for  the  payment  of 

all  the  debts  and  charges  due  by  the  partners,  as  well  as  for 

their  own  distributive  share  of  the  surplus.'  They  may, 
therefore,  notwithstanding  the  act  of  the  bankruptcy  of  the 

or  which  had  accrued  since,  and  also  have  a  proportion  of  what  it  sold 
of  two  patents,  and  the  profits  de-  for?  But,  it  is  asked,  Will  you  say 
rived  from  them.  The  question,  that  in  all  cases  where  there  is  a 
therefore,  was  whether  the  assign-  partnenhip,  such  is  to  be  the  oonae- 
ees  of  Noble  were  entitled  to  the  quence  of  carrying  on  the  business, 
same  relief  that  he  himself  would  that  the  profits  shall  be  divisible  in 
have  beeu  entitled  to  if  he  had  not  the  same  way  as  if  the  partner  had 
become  a  bankrupt;  a  bankruptcy  not  died,  or  had  not  become  bank- 
dissolving  a  partnership  in  the  same  rupt?  I  say.  No;  I  do  not  mean  to 
manner  as  death,  in  this  respect  say  that  it  will  be  so  in  all  cases; 
only,  —  that  assignees  have  rights  but,  on  the  other  hand,  I  will  not 
somewhat  similar  to  those  which  deny  that  it  may  be  the  law  in  some 
the  representatives  have,  where  the  cases.  The  general  principle,  I 
partnership  is  dissolved  by  death,  should  say,  ought  to  be  this:  that 
It  was  argued  that  in  both  cases  as  it  is  quite  competent  to  the  par- 
the  demand  to  be  made  by  the  rep-  ties  to  settle  the  accounts  and  to 
resentatives  of  a  deceased  partner,  mark  out  the  relation  between  them- 
or  the  assignees  of  a  bankrupt,  was  selves,  as  creditors  or  debtors,  so 
limited  to  that  sum  of  money  where  there  is  a  non-settlement  of 
which,  if  the  account  had  been  taken  the  account,  though  a  settlement 
at  the  dissolution,  would  have  been  may  sometimes  introduce  great 
found  due  from  the  surviving  or  hardships  and  difficulties,  yet  those 
solvent  partner,  leaving  all  the  who  choose  to  employ  the  property 
property  in  their  hands.  On  the  of  another  for  the  purposes  of  their 
other  hand,  it  was  argued  that,  in  trade,  exposing  it  to  all  the  risks  of 
many  cases,  that  could  not  be  the  insolvency  or  bankruptcy,  have  no 
law ;  for  instance,  if  immediately  right  to  say  that  the  account  shall 
after  the  bankruptcy  all  the  stock,  not  be  taken,  if  it  can  be  taken 
which  in  that  case  consisted  of  man-  without  incurring  difficulties  which 
ufactured  goods,  pumps,  and  such  might  embarrass  the  house  to  such 
things,  had  been  sold  for  a  sum  of  an  extent  as  to  make  it  unjust  to 
money,  three  eighths  of  which  demand  it.*'  [Neither  has  the  sol- 
would  have  been  more  than  what  vent  partner  an  absolute  legal  right 
was  due  to  the  bankrupt,  taking  the  to  the  sole  administration  of  the  as- 
account  as  matter  of  debt,  then  sets;  although  a  court  of  equity 
the  assignees,  being  certainly  ten-  would  ordinarily  appoint  him  i»> 
ants  in  common  till  the  stock  was  ceiver,  if  his  capacity  and  integ- 
converted,  and  the  identical  stock  rity  were  unquestioned.  Hubbard 
being  sold,  and  three  eighths  of  it  v.  Guild,  1  Duer,  662.  See  Free- 
yielding  more  than  what  was  due  to  land  v.  Stansfeld,  2  Sm.  &  G. 
the  bankrupt  at  the  time  of    his  479.] 

bankruptcy,  as  the  calculated  value,  ^  Ante,  §  326;    Iposty  §§  405- 

what  pretence  could  there  be  for  408;  Parker  v.  Muggridge,  2  Story, 

saying  that  the  assignees  should  not  334]. 

524 


CHAP.  XrV.]      DISSOLUTION  —  BIGHTS  OF  PABTNERS.      §  842 

partner  is  known  to  them,  proceed,  bond  fide^  to  make  pay- 
ments out  of  the  partnership  funds  in  discharge  of  the  joint 
debts  and  other  obligations  of  the  partnership  ;  ^  although,  if 
they  are  guilty  of  any  excess  in  this  particular,  injurious  to 
the  rights  of  the  assignees,  they  may  be  restrained  by  an 
injunction  by  a  court  of  equity.^ 

§  342.  (3)  Dissolution  by  Death.  In  the  next  place,  then, 
as  to  the  effects  and  consequences  of  a  dissolution  by  the 
death  of  one  of  the  partners.  This  subject  may  properly  be 
considered  under  two  aspects  :  (1)  As  to  the  partners  them* 
selves;  (2)  As  to  third  persons.  In  the  first  place,  as  to 
the  partners  themselves.  And  here  the  remark  already  made 
becomes  important,  that  a  partnership  is  not,  strictly  speak- 
ing, either  a  joint  tenancy  or  a  tenancy  in  common ;  and  that 
it  is  an  universally  established  principle  of  the  whole  com- 
mercial world  that  the  property  and  effects  thereof  do  not 
belong  exclusively  to  the  survivors ;  but  they  are  to  be  dis- 
tributed between  them  and  the  representatives  of  the  de- 
ceased, in  the  same  manner  as  they  would  have  been  upon  a 
voluntary  dissolution  inter  vivos.^  In  short,  the  universally 
acknowledged  maxim  on  this  subject  is:  ''Jus  accrescendi 
inter  mercatores  pro  beneficio  commercii  locum  non  habet."  ^ 
The  maxim  has  been  since  expanded,  and  is  now  constantly 
construed  so  as  to  embrace  all  sorts  of  partnerships  between 
two  or  more  persons  for  their  joint  account  and  benefit, 
whether  they  are  merchants  or  not,  and  whatever  may  be  the 
nature  of  the  ti*ade,  or  business,  or  employment  in  which  they 
are  engaged.^ 

*  Coll.  on  P.  B.  4,  c.  1,  pp.  582-  of  survivorship  inter  mercatores^  in 
589,  2d  ed. ;  Harvey  v.  Crickett,  5  chattels,  but  some  against  the  now 
M.  &  S.  336 ;  ante,  §§  325-328,  339,  admitted  doctrine  of  survivorship 
and  notes.  as  to  remedies  or  choses  in  action. 

*  Ante,  §§224,  225,  329.  The  first  cited  is  from  the  Year 

*  Ante,  §§  89,  90.  Book,  88  Edw.  III.  7,  tit.  »Accompt ' 
^  Co.  Litt.  182,  a.  (which  is  the  authority  mentioned 

*  Ante,  §  90;  Jeffereys  v.  Small,  in  Br.  Ab., '  Joint- tenants,'  pi.  11). 
1  Yern.  217.  [In  a  late  case  in  the  There  Kirton,  a  Serjeant,  arguing 
Exchequer  it  was  extended  to  that  in  an  action  of  account  against 
manufacturers  and  to  trade  fixtures,  a  bailiff  of  two,  not  merchants,  the 
Baron  Parke,  in  a  learned  judgment,  executors  of  both  ought  to  join,  says 
observed:  **  In  the  earlier  books  we  that  if  two  merchandise  in  common, 
do  not  find  any  trace  of  the  doctrine  the  executors  of  each  shall  have  a 
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§  848.   Surviving  Partner$  cannot  eantinue  the  Partnership. 

We  have  already  seen  that  a  dissolution  by  death  puts  an 

moiety,  so  they  ought  in  the  case  of  executors  of  a  joint  merchant  join- 
an  action.  But  Knyvet,  J.^-says:  ing  with  the  suirivor  for  taking  the 
*  It  is  not  alike  of  a  chattel  in  pos-  goods  of  the  partnership  in  the  life 
session  and  a  chattel  in  action,  for  of  the  deceased.  Subsequently,  in 
the  action  cannot  be  severed,  and  the  case  of  Martin  v.  Crompe,  1  Ld. 
his  executors  cannot  join  in  the  Raym.  340;  1  Salk.  444,  it  was  held 
action  with  the  other  who  survived.'  to  be  clear,  in  accordance  with  the 
The  language  indeed  is  '  Taut  ne  doctrine  in  the  Year  Book,  S8  £dw. 
poit  my  est'  seve,'  but '  I'aut'  seems  III.,  that  the  right  of  action  of  two 
a  false  print  —  it  may,  however,  merchants  survived,  that  the  snr- 
mean  the  *  other,' or  Matter,'  i.e.,  vivor  should  take  the  whole,  and 
the  chose  in  action.  It  is  after-  account  to  the  administrator  of  the 
wards  said  that  the  writ,  which  was  deceased,  and  that  the  administrator 
by  the  executors  of  the  survivor,  was  could  not  join;  for  Lord  Holt  said 
adjudged  good;  and  a  sentence  is  that  it  would  make  strange  confu- 
added,  which  must  be  either  a  mis-  sion,  that  one  should  sue  in  his  own 
print,  or  refer  to  the  right  of  ac-  right,  and  the  other  in  another's; 
tion — it  is  said,  *  and  this  is  the  law  and  it  has  been  undoubted  law,  ever 
of  two  merchants  who  have  goods  in  since  that  decision,  that  the  remedy 
common :  if  one  die,  the  other  shall  survives.  Lord  Eldon  in  Ex  parte 
have  the  whole  by  survivorship.'  Ruffin,  6  Yes.  119,  126,  says  that, 
The  next  authority  is  Lord  Coke,  1  '  in  the  law  of  merchants,  the  legal 
Inst.  182  a,  who  puts  the  joint  title  in  some  respects,  in  all  the 
wares  and  merchandise,  debts  and  equitable  title,  remains,  notwith- 
duties^  of  merchants  on  the  same  standing  the  survivorship;'  and  the 
footing,  and  so  does  Noy,  55;  and  it  same  doctrine  was  acted  upon  in  the 
is  argued  that  if  they  be  on  the  Court  of  King's  Bench,  in  the  case 
same  footing,  as  the  remedy  clearly  of  The  King  v.  The  Collector  of 
survives,  the  title  to  the  chattels  Customs  at  Liverpool,  2  M.  &  S. 
does  also.  But  Lord  Coke  clearly  228,  which  case  proceeded  entirely 
means,  in  the  case  of  merchants,  on  the  ground  that  the  legal  title 
not  to  allow  a  survivorship  in  both  did  not  survive  in  the  case  of  a  part- 
wares  and  duties,  but  to  disallow  it  nership  in  ships.  On  the  other 
in  each;  and  it  was  afterwards  made  hand,  the  authority  is  very  slender, 
a  question,  notwithstanding  what  is  that  the  title  survives  at  law,  and 
said  in  the  Year  Book,  88  £dw.  III.,  that  the  executor  of  the  deceased 
whether  the  survivor  and  executor  person  can  only  claim  in  equity, 
of  the  deceased  ought  not  to  join  in  The  most  direct  is  a  note  of  Lord 
an  action  for  a  chose  in  action  in  the  Tenterden's  in  his  Treatise  on  Ship- 
lifetime  of  the  deceased.  It  was  ping  (p.  97),  in  which  it  is  said,  the 
held  by  the  Court,  in  Hall  o.  Huff-  rule  *  Jva  accrescendi  inter  mercatore* 
am,  2  Lev.  188,  in  consideration  of  locwn  non  habei,*  is  only  enforceable 
the  authority  of  Lord  Coke  in  this  in  a  court  of  equity ;  but  there 
passage,  that  they  ought  to  join  in  is  no  prior  authority  quoted  for  that 
an  action  for  goods  sold  by  two  joint  position.  Mr.  Justice  Story  (p.  68, 
merchants;  also,  there  is  a  precedent  Am.  ed.  of  Abbott)  says  that  this 
in  Lutw.  1493,  of  an  action  by  the  note  was  not  written  by  Lord  Ten- 
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end  to  the  partnership,  from  the  time  of  the  occurrence  of 

terden,  but  that  seems  not  to  be  the  of  the  same  explanation.  Lord  El- 
case,  from  a  note  of  my  brother  don,  indeed,  in  Crawshay  v.  Collins, 
Shee  (p.  97,  c.  3,  7th  ed.).  This  16  Ves.  218,  227,  speaking  of  part- 
note  may  have  been  founded  on  the  nership,  says  it  determines  *  by  the 
authority  of  the  doctrine  in  some  death  of  one  partner,  in  which  case 
equity  reports  where  a  court  of  the  law  says  that  the  property  sur- 
equity  has  granted  relief  on  sur-  vives  to  the  others.  It  survives  as  to 
vivorship.  For  instance,  in  Lake  the  legal  title  in  man^  cases;  but  not 
V.  Gibson,  1  Ab.  Ca.  Eq.  291,  the  as  to  the  beneficial  interest.'  Now 
Master  of  the  Rolls,  Sir  Joseph  if  Lord  Eldon  is  speaking  of  choses 
Jekyll,  says  that  *  in  all  cases  of  a  in  action,  it  is  perfectly  correct,  and 
joint  undertaking,  either  in  trade  it  is  by  no  means  clear  that  he 
or  any  o/A^ref^a/m^,  the  joint  owners  meant  anything  more.  Upon  the 
are  to  be  considered  as  tenants  in  whole,  there  is  no  satisfactory  au- 
common,  and  the  survivors  as  trus-  thority  for  the  position  that  the  title 
tees  for  those  who  are  dead ; '  but  to  pMtnership  chattels  survives  at 
this  observation  follows  a  statement  law,  and  the  authorities  the  other 
respecting  a  joint  purchase  of  land,  way  greatly  predominate.  It  may 
where  the  difference  is  pointed  be  added  that  Mr.  Justice  Story  on 
out  between  purchasing  in  equal  Partnership,  §  342,  treats  it  as  the 
shares,  where  there  is  a  survivorship,  universally  acknowledged  rule  that 
and  whei^  the  portions  are  not  equal,  upon  the  dissolution  of  the  partner- 
where  there  is  none  in  equity,  bow-  ship  by  death,  the  property  and  ef- 
ever  the  legal  estate  may  survive  at  fects  thereof  do  not  belong  ezclu- 
law.  The  latter  indicates  that  the  sively  to  the  survivors,  but  they  are 
joint  tenants  do  not  mean  to  have  to  be  distributed  between  them  and 
an  equal  chance  of  survivorship,  the  representatives  of  the  deceased, 
but  that  one  shall  hold  in  trust  for  in  the  same  manner  as  they  would 
the  other  in  proportion  to  his  share,  have  been  upon  a  voluntary  dissolu- 
There  is  no  dictum  that  there  is  a  tion  inter  vivos.  We  consider,  there- 
8urvivoi*ship  at  law,  in  all  cases,  be-  fore,  that  the  first  point  made  on 
tween  merchants.  A  similar  doc-  the  part  of  the  plaintifEs  ought  to 
trine  to  that  in  Lake  v.  Gibson  had  be  decided  against  them.  The  next 
been  laid  down  before  in  Jeffereys  question  is,  whether  the  same  law 
V,  Small,  1  Vern.  217,  A.  d.  1683,  which  excepts  the  goods  of  mer- 
by  Lord  Keeper  Guildford,  who  is  chants ^  for  the  benefit  of  commerce, 
evidently  treating  of  equities  only,  from  the  general  law  of  joint  ten- 
and  who  states  the  rule  of  equity  to  ancy  extends  to  those  of  manu/ac' 
be  that  if  two  persons  are  joint  turers.  At  a  very  early  period  the 
tenants  by  g^f t  or  devise,  there  is  a  term  *  merchant '  was  very  liberally 
survivorship,  the  parties  are  liable  construed ;  it  was  held)  to  include 
to  all  the  consequences  of  the  law ;  shopkeepers.  2  Brownl.  99.  The 
but  as  to  any  joint  undertaking,  same  principle  of  the  encouragement 
in  the  way  of  trade  or  the  like,  it  of  trade  applies  to  manufacturers, 
was  otherwise;  and  he  decreed  that  in  partnership  and  every  other  de- 
the  plaintiff  should  be  relieved,  scription  of  trade.  Story,  §342.  It 
The  dicta  of  judges  in  some  subse-  is  then  said  that  it  does  not  extend 
quent  cases  were  cited,  which  admit  to   fixtures.      But   trade   fixtures, 
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that  event,  whether  known  or  unknown,  or  whether  third 

which  are  removable,  are  part  of  that  the  snnriTing  partner  has  a 
the  stock  in  trade,  and  clear]y  fall  power,  by  virtae  of  the  partnership 
within  the  rule  as  to  partnership  relation  onlj,  to  transfer  the  legal 
stock,  and  all  these  fixtures  were  of  title  to  the  share  belonging  to  the 
that  character.     Therefore  we  are  executors  of  the  deceased  to  a  third 
of  opinion  that  one  third  of  the  fix-  person,   leaving   the   executors    to 
tures  seized  belongs  to  the  executors  pursue  their  remedy  against  the  sur- 
of  William,  and  that  they  would  vivor,  if  that  authority  is  improperly 
be  seizable  under  an  execution  by  exercised.     It  is  clear  that  the  legal 
/.  fa,  against  his  executor  dt  hcfnu  title  to  the  share  of  the  survivor 
testatoru,  if  there  were  no  other  cir-  passes,  and  the  purchaser,  therefore, 
cumstances  in  the  case.    But  it  was  is  at  all  events  tenant  in  common 
urged  on  behalf  of  the  plaintifb,  with  the  executor;  and  as  the  law 
that  though  the  right  to  the  chat-  allows  no  right  of  action  to  one  ten- 
tels  does  not  survive,  the  surviving  ant  in  common  against  another,  so 
partner  or  partners  have  of  neces-  long  as  the  subject  of  the  tenancy 
sity  a  Jus  di^onendi,  for  the  pur-  exists,  and  is  capable  of  recaption, 
pose  of  winding  up  the  partnership  that  circumstance  will  explain  all 
concerns,  and  that  the  conveyance  the  decisions  on  the  subject,  includ- 
by  Abraham  was  within  the  scope  ing  Harvey  v,  Crickett^  5  M.  &  S. 
of   that  authority,  and  transferred  336;  see  Woodbridge  r.  Swann,  4 
the  legal  title  in  all.    In  the  civil  B.  &  Ad.  633.    In  Harvey  v.  Crick- 
law  such  a  Jtu  disponendi  prevails,  ett  the  dicta  of  the  judges  go  much 
in  the  case  of  both  agents  and  part-  further;  probably  Mr.  Justice  Bay- 
ners  of  deceased  persons.     *■  Si,  vivo  ley  mistook  the  opinion  of    Lord 
Titio,    negotia    ejus    administrare  Kenyon  in  Smith  v,  Oriell,  1  £ast, 
coepi,  intermittere,  mortuo  eo,  non  368,  and  we  doubt  whether  surviv- 
debeo:  nova  tamen  inchoare  necesse  ing  partners  have  a  power  to  sell, 
mihi  non  est;  Vetera  explicare,  ac  and  give  a  good  legal  title  to  the 
conservare  necessarium  est;  ut  ac-  share  belonging  to  the  executors  of 
cidit,  cum  alter  ex  sociis  mortuus  the  deceased  partner,  when  they  sell 
est:  nam  qusecunque  prions  negotii  in  order  to  pay  the  debts  of  the  de- 
explicandi  causa  geruntur,  nihilum  ceased  and  of  themselves;  but,  be 
refert,  quo  tempore  consummentur,  that  as  it  may,  we  think  it  clear 
sed  quo  tempore  inchoarentur.'    D.  that  the  survivors  could  have  no 
8,  5,  21,  2.      In  our  law,  this  rule  power  to  dispose  of    it  otherwise 
does  not  exist  with  respect  to  agents  than  to  pay  such  debts,  certainly 
of    deceased  principals;    and  with  not   to    mortgage   that   share    t(^- 
respect  tosurviving  partners,  though  gether  with  their  own   (for   that 
there  are  expressions  of  text-writers  is  the  real  nature  of   this  trans- 
(Story  on  P.  §  344;  3  Kent,  63),  action)  as  a  security  for  a    debt 
and  also  of  judges  (Harvey  v.  Crick-  principally  due  from  the  surviving 
ett,  5  M.  &  S.  336 ;  see  Woodbridge  partners,   and  in    part   only  from 
V,  Swann,  4  B.  &  Ad.  633;  Beak  v,  the  deceased,  and  in  order  to  enable 
Beak,  3  Swans.  627;  Lord  Notting-  them  to  continue  their  trade.     At 
ham's   MSS.,  and  1  Swans.   507,  all   events,  therefore,    this    trans- 
note)  which  have  that  aspect,  there  action  was  not  within  the  scope  of 
is  no  clear,  satisfactory  authority  any  implied   authority  which   the 
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persons  have  or  have  not  notice  thereof.*  So  that  it  com- 
pletely puts  an  end  to  the  power  and  authority  of  the  surviv- 
ing partners  to  carry  on  for  the  future  the  partnership  trade 
or  business,  or  to  engage  in  new  transactions,  contracts,  or 
liabilities  on  account  thereof.^  It  is,  therefore,  the  duty  of 
the  surviving  partners  henceforth  to  cease  altogether  from 
carrying  on  the  trade  or  business  thereof;^  and  if  they  act 
otherwise,  and  continue  the  trade  or  business,  it  is  at  their 
own  risk,  and  they  will  be  liable,  at  the  option  of  the  repre- 
sentatives of  the  deceased  partner,  to  account  for  the  profits 
made  thereby,*  or  to  be  charged  with  interest  upon  the  de- 
ceased partner's  share  of  the  surplus,  besides  bearing  all  the 
losses.^ 

fiurviving   partners    may  have,  to  352,  3d  ed;  2  Bell,   Comm.  B.  7, 

wind  up  the  affairs  of  the  partner-  c.  2,  pp.  637,  638,  643,  644;  3  Kent, 

ship;  and  therefore  this  conveyance  63.     {See  Cook  t;.  Carson,  45  Tex. 

did  not  pass  the  share  of  the  de-  429.) 

ceased  to  the  plaintiffs,  by  virtue  of         ■  [See  Travis  r.  Milne,  9  Hare 

any  implied  authority  in  the  sur-  141.] 

vivors."      Buckley    v.    Barber,    6         *  [See  Chambers  v.  Howell,  11 

Exch.  164;   1  Eng.  L.  &  Eq.  506.]  Beav.  6,  when  they  will  not  be  liable 

}See  Stanhope  v.  Suplee,  2  Brew,  for  profits.] 

(Penn .)  455.  j  *  See  W illett  c,  Blanf ord,  1  Hare, 

1  Ante,  §§  319,  336.  —  There  253;  Coll.  on  P.  B.  2,  c.  1,  §  1,  p. 
seems  to  be  an  exception  as  to  the  79,  2d  ed. ;  Id.  B.  2,  c.  3,  §  4,  pp. 
necessity  of  such  a  notice,  when  the  221-226;  Booth  ».  Parks,  1  Molloy, 
surviving  partners,  or  one  of  them,  465;  Crawshay  v.  Collins,  15  Ves. 
are  executors  of  the  deceased  part-  218;  s.  c.  2  Russ.  325;  Brown  v. 
ner;  for  then,  in  order  to  exonerate  Litton,  1  P.  Wms.  140;  Hammond 
his  estate  from  future  liability,  it  is  v.  Douglas,  5  Ves.  539 ;  Brown  r. 
said  that  due  notice  ought  to  be  given  De  Tastet,  Jacob,  284,  292 ;  Heath- 
of  his  death  to  the  creditors  of  the  cote  v.  Hulme,  1  Jac.  &  AV.  122;  3 
firm,  because,  in  the  absence  of  Kent,64;an/e,§329,  [§341,po5/,§349. 
such  notice,  the  executor  partner,  Stocken  v,  Daw.son,  6  Beav.  371; 
in  his  character  of  personal  repre-  s.  c.  9  Beav.  239;  17  L.  J.  N.  s. 
sentative  of  the  deceased,  has  power  Ch.  282;  Rice  r.  Gordon,  11  Beav. 
to  bind  his  estate.  Vulliaray  v.  265 ;  Wedderburn  t>.  Wedderburn,  2 
Noble,  3  Mer.  593,  614.  But  is  Keen,  722;  s.  c.  4  Myl.  &  C.  41;  22 
this  doctrine  maintainable,  except  Beav.  84 ;  Featherstonhaugh  v.  Turn- 
in  cases  where  the  usual  articles  er,  25  Beav.  382;  Simpson  v.  Chap- 
of  agreement  authorized  the  exec-  man,  4  De  G.  M.  &  G.  154;  Townend 
utor  to  carry  on  the  partnership?  r.  Townend,  1  Giff.  201 ;  Ogdeu  v. 
What  authority  otherwise  can  he  Astor,  4  Sand.  311;  Goodbum  o. 
have  to  bind  the  testator's  es-  Stevens,  1  Md.Ch.  Dec.  420;  Wash- 
tate?  bum  r.   Goodman,   17  Pick.   519; 

»  Gow  on  P.  c.  5,  §  4,  pp.  351,  Shelly  v.  Hiatt,  7  Jones  (N.  C), 
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§  844.  But  they  may  wind  it  up.  But  here,  also,  the  same 
qualifications  and  limitations  of  the  doctrine  already  stated, 
with  reference  to  the  rights,  duties,  powers,  and  authorities 
of  the  partners,  in  cases  of  a  dissolution  by  voluntary  consent, 
or  by  efflux  of  time,  or  by  bankruptcy,  apply  to  cases  of  the 

509;  {Lind.  on  P.  4th  ed.  976  et  xeq.,  services.  lantCy  §  331.]  Lord  Eldon, 
1072;  Macdonald  v.  Richardson,  1  in  Crawshay  v.  Collins,  2  Russ.  325, 
Giff.  81 ;  Flockton  v.  Running,  L.  R.  345,  said:  •*  And  I  cannot  bring  my- 
8  Ch.  323,  note;  Knox  ».  Gye,  L.  R.  self  to  think  that  if  it  be  clearly 
5  H.  L.  656;  Vyse  v.  Foster,  L.  made  out  that  a  business  is  carried  oa 
R.  8  Ch.  309  ;  8.  c.  on  appeal,  with  the  property  which  belonged 
L.  R.  7  H.  L.  318;  Yates  v.  Finn,  to  a  deceased  partner,  for  instance, 
13  Ch.  D.  389;  Skidmore  v.  Col-  by  the  surviving  partner,  and  no 
lier,  8  Hun,  50;  Remick  v,  £mig,  particular  circumstances  occur  to 
42  111.  342 ;  Heath  v.  Waters,  40  vary  the  rule,  the  mere  accident  of 
Mich.  457 ;  Brown's  Appeal,  89  one  man  surviving  the  other  caa 
Penn.  St.  139.  As  to  tlie  liabil-  authorize  him  to  say,  *  I  shall  carry 
ity  of  a  surviving  partner  for  con-  on  the  trade  by  the  application  of 
fusion  of  joint  and  separate  property,  the  funds  of  the  partnership,  at  the 
see  Diversey  r.  Johnson,  93  111  547.  hazard  of  the  funds  of  the  partner- 
The  representative  of  the  surviving  ship,  and  I  shall  have  the  whole  of 
partner  cannot  be  charged  personally  the  profits,  and  you  shall  have  no 
for  carrying  on  the  business  after  share  of  them.'  There  may,  un- 
the  death  of  the  surviving  partner,  doubtedly,  be  occasion  for  making 
bona  fide  for  the  benefit  of  the  estate,  claims  in  the  nature  of  just  allow- 
Skidmore  v.  Collier,  8  Hun,  50.  In  ances;  but  I  cannot  bring  myself  to 
Forrester  v.  Oliver,  1  Bradw.  (111.)  think  that  the  interest,  which  at 
259,  where  the  surviving  partner  law  survives  in  a  continuing  part- 
took  no  steps  to  close  up  the  firm  nership,  survives  in  such  a  sense  as 
business,  but  embarked  in  new  en-  to  cut  down  the  rule  of  equity,  and 
terprises  in  the  firm  name  with  the  that  the  continuing  pai-tners  shall 
firm  capital,  it  was  held  that  this  have  to  account  for  nothing  but  the 
constituted  a  conversion  of  the  firm  value  of  what  the  share  was  at  the 
property,  and  that  he  should  be  time  of  the  death  or  bankniptcy  of 
charged  with  whatever  the  interest  the  other  partner.  Even  if  you  were 
of  his  deceased  partner  in  the  busi-  to  lay  down  the  rule  in  that  way, 
ness  was  at  the  time  of  such  con-  still  you  would  have  to  ask  yourself, 
version  [.  On  the  advantage  de-  How  is  that  value  to  be  ascertained? 
rived  from  the  partnership  name  It  cannot  be  done  by  the  surviving 
andgood-willseean/«, §§99, 100]. —  partner  choosing  to  say,  'I  shall 
Where  an  election  is  made  to  have  take  it  at  such  a  value.'  There 
a  decree  for  a  share  of  the  profits,  must  be  some  way  of  valuing  it,  so 
there  it  would  seem  that  the  surviv-  as  to  give  the  party  retiring  the 
ing  partners  are,  or  at  least  may  be,  complete  value;  and  there  must  be 
entitled  to  all  just  allowances  and  some  way  in  which  this  Court  will 
deductions,  and  even  to  some  com-  direct  that  valuation  to  be  made." 
pensation  for  their  skill  and  personal  See  also  the  remarks  of  the  same 

580 


CHAP.  XIV.]      DISSOLUTION  —  BIGHTS  OP  PARTNERS.      §  344 

surviving  partners.^  Although,  as  to  future  dealings,  the 
partnership  is  terminated  by  the  death  of  one  partner,  yet  for 
some  purposes  it  may  be  said  to  subsist,  and  the  rights, 
duties,  powers,  and  authorities  of  the  survivors  remain,  so  far 
as  is  necessary  to  enable  them  to  wind  up  and  settle  the 
affairs  of  the  partnership.^  And  the  ordinary  rule  is  that, 
upon  the  dissolution  of  a  partnership  by  death,  the  surviving 
parties  are  entitled  to  close  up  the  affairs  of  the  firm.^  They 
have,  therefore,  a  right  to  receive  the  debts  due  to  the  part- 
nership,^ and,  on  the  other  hand,  to  apply  the  partnership 
assets  and  effects  in  discharge  of  the  debts  and  other  obliga- 
tions due  by  it.^     However,  if  there  be  any  danger  of  abuse 

• 

learned  jadge  in  Crawshay  r.  Col-  v.  Lidgerwood,  69  N.  T.  198 ;  Skillen 

lins,  15  Ves.  218,  226-228,  and  2  v.  Jones,  44  Ind.    136;  Cobble  v. 

Ruas.  325,  cited  ante,  §  322,  note,  Tomlinson,  50  Ind.   550;  Krntz  v. 

and  an/e,  §  343,  note;    Gow  on  P.  Craig,  53  Ind.  561 ;  Ayres  o.  Chicago, 

c.  5,  §2,  p.  254,  3d  ed.;  Id.  a  5,  §  4,  Rock  Island,  &  Pacific  R.  K  Co., 

p.  355;  Coll.  on  P.  B.  2,  c.  3,  §  4,  52  Iowa,  478;  Roach  v.  Brannon, 

pp.  226,  228,  229,  2d  ed.;  {Yates  v.  57  Miss.  490).     In  Missouri  it  has 

Finn,  13  Ch.  D.  839).  been  held  that  a  surviving  partner 

^  Ante,   §§   324-328.      [On    the  can     transfer    a    promissory    note 

dissolution  of  a  firm  of  attorneys  by  given  to  the  partnership.     Bredow 

the  death  of  one  of  the  members,  v.  Mutual  Savings  Inst. ,  28  Mo.  181. 

see  McGill  v.  McGill,  2  Met.  (Ky.)  Secus,  if  the  dissolution  be  volun- 

258.]  tary    and    not    caused    by   death, 

'  Evans  v,  Evans,  9  Paige,  178;  though  one  of  the  partners  die  after 

ante,  §  328  a.     [See  Bank  of  N.  Y.  dissolution    and    before    transfer. 

V.  Vanderhorst,  32  N.  Y.  553;  Heb-  Mutual  Savings  Inst.  v.  Enslin,  37 

erton  o.  Jepherson,  10  Penn.  St  124.]  Mo.   453.      |  In  Johnson  v.  Berliz- 

*  Evans  v.  Evans,  9  Paige,  178.  heimer,  84  HI.  54,  it  was  held  that 
^  [Philips    0,   Philips,   3    Hare,  the  sole  survivor  of  a  firm  might 

281.]  assign  by  indorsement  a  promissory 

*  Ante,  §§  325-328,  341;  2  Bell,  note  payable  to  the  late  firm.  But 
Comm.  B.  7,  c.  2,  pp.  637,  638,  643,  see  Cavitt  v,  James,  39  Tex.  189, 
644  (5th  ed.),  and  ante,  §  328,  note,  contra.  \  A  note  payable  to  the 
where  the  language  of  Mr.  Bell  is  order  of  a  firm  was  indorsed  in 
cited.  Coll.  on  P.  B.  2,  c.  2,  §  2,  p.  the  name  of  the  firm  by  one  of  the 
130,  2d  ed. ;  Wood  v.  Braddick,  1  partners  who  afterwards  died.  Held, 
Taunt.  104;  Hutchinson  o.  Smith,  7  that  the  delivery  of  such  note  by 
Paige,  26;  Evans  e.  Evans,  9  Paige,  the  surviving  partner  did  not  pass 
178.  [See  Buckley  v.  Barber,  6  .the  title.  Glasscock  v.  Smith,  25 
Exch.  164;  1  Eng.  L.  &  Eq.  506;  Ala.  474.  In  Pennsylvania  it  has 
{Backhouse  v.  Charlton,  8  Ch.  D.  been  held  that  a  surviving  partner 
444;  Barry  o.  Briggs,  22  Mich.  201 ;  may  sell  goods  consigned  to  the  firm 
Bassett  r.  Miller,  39  Mich.  133;  for  sale  before  the  death  of  his  oo- 
Price  V,  Hicks,  14  Fla.  565;  Thursby  partner,  so  as  to  bind  the  estate  of 

531 


§  345  PARTNERSHIP.  [CHAP.  XIV. 

or  positive  misapplication  of  those  funds  by  tlie  surviving 
partners,  a  court  of  equity  will  interpose  and  restrain  it  by 
injunction,  and  even  appoint  a  receiver,  upon  the  application 
of  the  representatives  of  the  deceased.^ 

§  345.  Roman  Law.    And  here  we  have  an  analogous  rule 

such  partner  for  the  price  received        ^  Gow  on  P.  c.  5,  §  2,  pp.  230, 

for  such  goods.   Heberton  v.  Jepher-  231,  8d  ed. ;  Id.  c.  5,  §  4,  pp.  356, 

son,  lOPenn.St.  124.  Seean^«,§322,  857;  Philips  v.  Atkinson,  2  Bro.  C. 

and  notes.]  }  Where  a  lease  to  a  co-  C.  272,  and  Mr.  Belt's  note ;  Coll. 

partnership  gives  a  privilege  to  the  on  P.  B.  2,  c.  3,  §  4,  p.  226,  2d  ed. ; 

lessors  of  continuing  the  lease  for  an  Id.  B.  2»  c.  3,  §  5,  p.  235 ;  Id.  B.  4, 

additional  term,  upon  giving  notice  c.  1,  p.  588;  Hartz  i;.  Schrader,  8 

of  their  intention  to  continue  prior  to  Yes.  317;  Estwick  o.  Conningsby, 

the  termination  of  the  original  term,  1  Yem.  118;  Burden  i;.  Burden,  1 

incaseofUie  death  of  one  of  the  part-  Yes.  &  B.  170;  3  Kent,  63;  2  Bell, 

ners,  the  survivor  can,  as  such,  give  Comm.  B.  7,  c.  2,  p.  645,  5th  ed.;  1 

the  required  notice,  and  enforce  a  Story,  £q.  Jur.  §  672 ;  ante,  §§  228, 

fulfilment  of  the  covenants  of  the  231;  Evans  v,  Evans,  9  Paige,  178; 

lease  for  the  extended  term.    Betts  [Morison   v.  Moat,    9    Hare,   241 ; 

V.  June,  51  N.  Y.  613.     A  surviving  Madgwick  v.  Wimble,  6  Beav.  495; 

partner  will  be  adjudged  bankrupt  Hawkins  v.  Hawkins,  4  Jur.  n.  s. 

on  the  petition  of  a  firm  creditor  on  1044 ;  Walker  o.  House,  4  Md.  Ch. 

an    act  of    bankruptcy  committed  39 ;  Bilton  v.  Blakely,  7  Grant   (U. 

by  him  in  the  course  of  the  admin-  C),  214,  ante,  §  330;  [  Fletcher  r. 

istration  of  the  assets  of  the  dis-  Yandusen,  52  Iowa,  448;  Stanhope 

solved  partnership,  notwithstanding  v.   Supplee,  2  Brew.  (Penn.)  455; 

that  the  separate  estate  of  the  de-  Cheeseman  v.  Wiggins,  1  Th.  &  C. 

ceased  partner  is  sufficient  to  pay  all  (N. Y.)  595.    See  Barry  i;.  Briggs,  22 

his  debts,  joint  and  separate.     In  Mich.  201 ;  Nelson  r.  Ilayntfr,  66  111. 

re  Stevens,  1  Sawyer,  397.     And  in  487;  Kimball  ».  Lincoln,  5  Bradw. 

such  case  the  messenger  will  take  (TU.)  316.    In  some  cases  the  repre- 

possession  of  the  joint  assets  in  the  sentative  of  the  deceased   partner 

hands  of    the  bankrupt   surviving  may  be  made  receiver.     Miller  p. 

partner,  and  also  of   his  separate  Jones,  39  111.  54 1.     If  the  estate  of 

property.    As  to  the  right  of  contri-  a  deceased  person  consists  of  his 

bution   of    the   surviving   partner  share  in  a  business  which  he  was 

.  against   the  representative  of    the  carrying  on  in  partnership  at  the 

deceased    partners,    see    Scott    w.  time  of  his  death,  and  which  the 

Buffum,   52    N.   H.   345;    Moist's  surviving  partner  continues  to  carry 

Administrator's  Appeal,  74  Penn.  on,   an  administrator  pendente  lite 

St.    166.     The  surviving  partner's  will  not  be  appointed  by  the  Probate 

right  to  come  on  the  individual  fund  Court  against  the  wishes  of  such 

stands  as  it  did  at  the  partner's  partner,  unless  a  strong  case  is  made, 

death,  and  he  cannot  come  in  for  that  he  is  dealing  improperly  with 

unpaid  debts  due  by  the  firm.    Mc-  the    business.     Horrell    v.    Witts, 

Cormick's    Appeal,  65   Penn.   St.  L.  R.  1  P.  &  D.  103]. 
252.1 

582 


CHAP.  XIV.]      DISSOLUTION — BIGHTS  OF  PABTNER8.      §  846 

promulgated  in  the  Roman  law  in  the  case  of  agency  as  well 
as  in  the  case  of  partnership.  *^  Si,  yivo  Titio  negotia  ejus 
administrare  coepi,  intermittere,  mortuo  eo,  non  debeo.  Nova 
tamen  iuchoare  necesse  mihi  non  est ;  Vetera  explicare  ac 
conservare  necessarium  est ;  ut  accidit,  cum  alter  ex  sociis 
inortuus  est.  Nam  qusecuDque  piioris  negotii  explicandi 
causa  geruntur,  nihilum  refert,  quo  tempore  consummentur, 
sed  quo  tempore  inchoarentur.^ 

§  346.  Oumership  of  Property  in  Possession  arui  of  Choses 
in  Action,  One  of  the  consequences,  then,  of  a  dissolution 
of  a  partnership  by  death,  under  the  qualification  and  limita- 
tions above  suggested,  is  that  the  personal  representatives 
of  the  deceased  become  tenants  in  common  with  the  survi- 
vors of  all  the  partnership  property  and  effects  in  possession.^ 
We  say,  the  partnership  property  and  effects  in  possession  ; 
for  there  is  at  the  common  law  a  material  distinction  between 
such  property  and  effects  in  possession,  and  choses  in  action^ 
debts,  and  other  rights  of  action,  belonging  to  the  partner- 
ship.    The  latter,  at  law,  belong  to  the  surviving  partners  ;  ^ 

1  D.  3,  6,  21,2;  Poth.  Pand.  3,  the    action.       Pfeffer    ».    Steiner, 

6,  n.  60.  27  Mich.  537.     See  Bush  ».  Clark, 

«  Gow  on  P.  c.  5,  §  4,  p.  351,  3d  127  Mass.  111|.  What,  properly 
ed. ;  {  Tremper  v.  Conklin,44  N.  Y.  speaking,  constitutes  partnership 
58;  Carlton  r.  Mays,  8  W.  Va.  property  has  been  already  in  part 
245;  ante^  §  328,  note.  But  in  considered,  and  will  occur  again  in- 
Smith  9.  Wood,  31  Md.  293,  it  was  cidentally  in  another  connection 
held  that  the  surviving  partner  hereafter,  |Po5/,  §  371.|  The  sub- 
could  maintain  replevin  for  partner-  ject  as  to  the  good-will  of  an  estab- 
ship  property  against  the  admin-  lishment,  and  of  the  right  to  use  the 
istrator  of  the  deceased  partner,  firm  name  by  the  surviving  partners, 
And  where  an  action  was  brought  after  the  death  of  one  partner,  has 
by  the  surviving  partner  for  a  been  already  adverted  to.  AntCy 
trespass  upon  certain  property  §§  98-100,  and  note,  Ibid. ;  Lewis 
leased  from  the  defendant  by  the  v.  Langdon,  7  Sim.  421. 
firm,  of  which  he  had  been  a  mem-  •  [A  surviving  partner  may  recov- 
ber  for  a  term  not  expired,  and  the  er  in  trover  against  the  administrator 
plaintiff  was  in  possession  as  sur-  of  the  deceased  partner  for  notes  due 
viving  partner  at  the  time  of  the  the  partnership,  which  were  in  the 
trespass,  it  was  held  that  the  repre-  possession  of  the  deceased  at  the  time 
Bentatives  of  the  deceased  partner  of  his  death.  Stearns  v,  Houghton, 
were  not  tenants  in  common  at  38  Vt.  583.  In  a  suit  by  a  surviv- 
law,  though  they  were  so  in  equity,  ing  partner,  to  recover  a  debt  due 
and  that  the  deceased  partners  were  to  the  firm,  the  defendant  may  set 
not  therefore  necessary  parties  to  off  a  debt  due  to  him  from  the  sur- 
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interest  subsists  between  them,  which  is  necessary  for  the  wind- 
ing up  of  the  affairs  of  the  partnership,  and  requires  that  what 
was  partnership  property  before  shall  continue  so  for  the  pur- 
pose of  being  applied  to  the  discharge  of  all  the  proper  debts 
and  obligations  thereof,  and  for  a  final  distribution  of  the 
surplus  according  to  the  rights  and  shares  of  all  the  partners.^ 

§  347.  Equity  will  enforce  a  Sale  and  Settlement  upon  a  jDis- 
solution  by  Death.  It  may  be  further  remarked  that,  as  it  be- 
comes the  duty  of  all  the  parties  in  interest,  upon  a  dissolution 
by  death,  with  all  practicable  diligence  to  wind  up  and  settle  the 
partnership  concerns,  to  pay  the  partnership  debts  and  obliga- 
tions, and  to  distribute  the  surplus  among  those  who  are  entitled 
to  it,  according  to  their  respective  shares  therein,  each  party  in 
interest  has  a  right,  in  case  of  any  improper  delay  or  danger 
of  loss,  or  neglect  of  duty,  to  require  the  aid  of  a  court  of 
equity  to  enforce  the  duty,  and  to  compel  a  full  account  and 
settlement  of  the  whole  concern.^  Hence  the  personal  rep- 
rale;  for,  notwithstanding  the  sur-  ^  Evans  v.  Evans,  9  Paige,  178. 
viving  partner  is  liable  for  the  whole  —  A  bill  of  this  sort  strongly  re- 
debt  in  the  first  instance,  he  can  sembles  the  action  pro  socio  of  the 
call  upon  the  executor  of  his  copart-  Koman  law,  which  was  designed  to 
ner  for  a  contribution.  Nor  is  effect  the  same  and  other  purposes, 
there  any  hardship  upon  the  cred-  2  Bell,  Comm.  B.  7,  c.  2,  p.  646,  5th 
itor,  since,  in  the  event  of  the  insol-  ed.;  Poth.  Pand.  17,  2,  n.  30-53; 
vency  of  the  surviving  partner,  we  Poth.  de  Soc.  n.  161;  |  Hodgson  u, 
shall  presently  see  that  he  has  a  Baldwin,  65  111.  532.  For  the  pur- 
remedy  in  equity  against  the  estate  poses  of  such  an  accounting  the 
of  the  deceased."  heirs  of  the  deceased  partner  are 

1  Gow  on  P.  c.  5,  §  4,  p.  351,  3d  not  necessary  parties.  Cheeseman  v. 
ed.;  Ex  parte  WiUiams,  11  Ves.  3,  Wiggins,  1  Th.  &  C.  (N.  Y.)  595. 
5;  Wilson  v.  Greenwood,  1  Swans.  On  a  bill  by  the  representatives  of  a 
471 ;  Crawshay  tr.  Maule,  1  Swans,  deceased  partner  against  the  surviv- 
495,  506;  Beak  v.  Beak,  3  Swans,  ing  partners  for  an  account,  the  lat- 
627 ;  2  Bell,  Comm.  B.  7,  c.  2, pp.  637,  ter  should  not  be  charged  with  the 
638,  643,  644,  5th  ed.;  3  Kent,  63;  sum  which  the  firm  assets,  at  the 
ante,  §§  325-328;  Evans  v,  Evans,  9  exact  date  of  the  deceased  partner's 
Paige,  178.  [The  executors  of  a  death,  were  worth,  but  only  with 
deceased  partner  have  no  lien  on  such  sum  as  by  the  use  of  reason- 
the  stock  in  trade  substituted  by  able  care  and  diligence  they  could 
the  surviving  partner  who  has  con-  get  for  them  in  closing  the  partner- 
tinned  the  business  in  place  of  ship  business.  Moore  v,  Hunting- 
the  partnership  stock  which  he  has  ton,  17  AVall.  417.  But  where  the 
sold.  Payne  v.  Hornby,  25  Beav.  property  of  the  partnership  is  wrong- 
280.]  fully  appropriated,  the  sum  to  be 
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resentatives  of  the  deceased  partner  have  a  right  to  insist 
upon  the  application  of  the  joint  property,  in  the  hands  of 
the  8urvivoi"s,  to  the  payment  of  the  joint  debts  and  a  divi- 
sion of  the  surplus.*  And  as  this  can  ordinarily  be  done  only 
by  a  sale  and  conversion  of  the  property  into  money,  they 
are  entitled  to  have  the  property  sold  for  this  purpose.^  And 
if  within  a  reasonable  time  the  survivors  do  not  account  with 
them,  and  come  to  a  settlement,  a  court  of  equity  will  enter- 
tain a  bill  for  this  purpose,  and  will,  in  aid  thereof,  if  neces- 
sary, restrain  the  partners  by  injunction  from  disposing  of  the 
joint  property  and  from  collecting  the  outstanding  debts.* 
So  the  surviving  partners  have  each  against  the  others  a  like 
right  to  insist  upon  a  final  adjustment  and  settlement  of  the 
partnership  accounts,  and  a  distribution  of  the  surplus ;  but 
in  such  a  suit  the  personal  representatives  of  the  deceased 
partners  are  necessary  parties  ;  for  they  have  an  equal  inter- 
est therein  with  the  survivors,  and  would  not  be  concluded  by 
any  decree  made  in  the  premises  unless  they  were  made  parties.^ 

paid  by  the  surviying  partner  is  the  ^  Evans  v.  Evans,  9  Paige,  178; 
fair  cash  value  at  the  time  of  such  ^post,  §§  350,  351]. 
appropriation.  Forrester  c.  Oliver,  «  Gow  on  P.  c.  5,  §  4,  p.  352,  3d 
1  Bradw.  (Ill  )  259.  SeeCheeseman  ed.;  Hartz  v.  Schrader,  8  Yes.  317; 
V.  Wiggins,  1  Th.  &  C.  595  [.  ante,  §§  329, 330, 344;  Coll.  on  P.  B. 
1  Ex  parte  Ruffin,  6  Ves.  119,  2,  c.  3,  §  4,  pp.  226,  227, 2d  ed.  {See 
126;  Gow  on  P.  c.  5,  §  4,  p.  352,  3d  Skillen  v.  Jones,  44  Ind.  136.  [ 
ed.  {And  when  the  surnvingpart-  *  Gow  on  P.  c.  5,  §  4,  p.  352,  3d 
ner  becomes  bankrupt,  the  join tcred-  ed. ;  Coll.  on  P.  B.  2,  c.  3,  §  4,  pp. 
itors  may  themselves  assert  the  lien  226,  227,  2d  ed.  —  Mr.  Bell  (2  Bell, 
that  otherwise  is  vested  in  the  rep-  Comm.  B.  7,  c.  2,  p.  645)  has 
resentative  of  the  deceased  partner,  summed  the  general  results  of  the 
i2e  Clap,  2  Lowell,  168.  Seepoa<,§361.  dissolution  of  the  partnership,  and 
As  to  the  rights  of  specific  le^teea  the  mode  of  settlement  of  the  part- 
of  shares  in  a  copartnership,  see  nership  concerns,  as  follows  : 
Lind.  on  P.  4th  ed.  1075;  Farquhar  ♦«  Until  the  final  settlement  of  the 
V.  Hadden,  L.  R.  7  Ch.  1.  The  per-  partnership  affairs,  and  the  pay- 
son  al  representatives  of  a  deceased  ment  of  the  joint  debts  and  dis- 
partner  may  settle  the  partnership  tributiou  of  the  joint  property,  it 
affairs  with  the  surviving  partners,  cannot  correctly  be  said  that  the 
and,  in  the  absence  of  fraud  or  mis-  partnership  is  determined.  1.  On 
take,  the  settlement  is  conclusive  the  dissolution  of  "partnership,  the 
upon  the  parties,  and  upon  all  per-  property  is  common,  to  be  divided 
sons  claiming  through  them,  includ-  according  to  the  shares  of  the  part- 
ing the  creditors  of  the  deceased  part-  ners  after  the  payment  of  debts, 
ner.   Sage  v.  Woodin,  66  N.  Y.  578. }  This  consists  of  the  following  par- 
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• 

§  348.  Accounts.  In  taking  the  account  between  the 
partners  upon  any  dissolution,  each  of  course  becomes 
chargeable  with  all  the  debts  and  claims  which  he  owes,  or 
is  accountable  for,  to  the  partnership,  with  all  interest  accru- 
ing upon  the  same  debts  and  claims,  and  with  all  profits 
which  he  has  made  out  of  the  partnership  effects,  during  the 
partnership  or  since  the  dissolution,  either  rightfully  or  by 
misapplication  thereof.^    Similar  provisions  existed  in  the 

ticulars :  1st,  The  stock  in  trade,  as  arrangement  may  be  established  ei- 
originally  contributed,  with  aU  the  ther  by  contract  or  by  the  books  and 
additions  made  to  it.  2d,,  Real  usage  of  the  company.  5.  The  sur^ 
estates  acquired  by  the  company;  yiving  partners  ara  to  wind  up  the 
leases  of  premises  for  the  use  of  affaii-s,  unless  some  fault  or  abuse  is 
the  company;  ships  purchased  or  chargeable  against  them,  or  some 
freighted  on  time.  3d,  The  good-  danger  from  their  intromissions, 
will  of  a  mercantile  or  literary  es-  which  may  require  the  appointment 
tablishment  seems  to  form  a  part  of  of  a  neutral  person,  or  the  requisi- 
the  common  stock.  2.  The  part-  tion  of  caution.  6.  The  same  con- 
ners,  or  either  of  them,  may  insist  fidence  which  was  placed  in  the 
on  a  sale  as  the  best  criterion  of  the  partner  is  not  necessarily  reposed 
value  of  the  property;  and  this  the  in  his  representatives;  and,  there- 
Court  may  order,  without  waiting  fore,  where  both  or  all  the  partners 
the  final  adjustment  of  interests,  die,  the  Court  wiU  appoint  a  re- 
where  it  is  manifest  that  there  must    ceiver." 

be  a  dissolution.  3.  The  conmion  i  Gow  on  P.  c.  5,  §  12,  pp.  255, 
property  thus  converted,  with  the  256,  3d  ed.;  Id.  §  3,  pp.  302,  308; 
pecuniary  funds  when  collected.  Id.  §  4,  p.  855;  Coll.  on  P.  B.  2,  c.  2, 
forms  a  fund,  over  which  the  cred-  §  1,  pp.  122,  128,  2d  ed. ;  Id.  B.  2» 
itors  of  the  concern  have  a  primary  c.  8,  §  4,  pp.  221,  222;  ante,  §§  329, 
and  preferable  claim;  and  it  must  341,  343  ;  Burton  p.  Wookey,  6 
be  so  applied,  in  the  first  place,  be-  Madd.  367;  Brown  v.  Litton,  1  P. 
fore  any  partner,  or  his  assignee  or  Wms.  140;  Crawshay  p.  Collins,  15 
representatives,  can  claim  a  share.  Yes.  218,  220;  j  Handle  v,  Kichard- 
4.  In  taking  an  account  between  son,  53  Miss.  176;  Phelan  p.  Hutch- 
the  partners  themselves,  the  state  of  inson,  Phillips  Eq.  (N.  C.)  116. 
the  stock  is  to  be  taken  as  at  the  Where  A.  &  B.  dissolved  partner- 
dissolution  (death  for  instance),  and  ship,  leaving  certain  assets  of  the 
the  proceeds  thereof  until  it  is  got  firm  in  the  hands  of  A.,  and  after- 
in;  and  each  is  to  be  allowed  what-  wards  A.  purchased,  for  much  less 
ever  he  has  advanced  to  the  partner-  than  its  face,  a  judgment  against  B. 
ship,  and  to  be  charged  with  what  and  had  it  levied  upon  B.'s  interest 
he  has  failed  to  bring  in,  or  has  in  the  assets,  and  on  the  execution 
drawn  out  more'  than  his  just  pro-  sale  bought  them  in  on  his  own  ac- 
portion.  The  partners  are  to  be  count,  it  was  held  that  B.  was  not 
allowed  equal  shares  of  the  profit  entitled  to  an  account  of  the  profits 
and  stock,  if  there  be  no  other  ar-  made  by  A.  in  the  transaction.  See 
rangement  settled;     But  a  different    McKenzie  v.  Dickinson,  43  Cal.  119. 

538 


CHAP.  XIV.]     DISSOLUTION — EIGHTS  OP  PAKTNERS.    §  348  a 

Roman  law,  which  are  laboriously  collected  by  Pothier  in  his 
edition  of  the  Pandects  ;  ^  and  from  that  law  they  have  been 
transferred  into  the  modern  law  of  Fi-ance.^ 

§  348  (L  Advances  only  Items  in  Accounts.  If  any  partner 
has  made  advances  to  the  firm,  and  others  have  received  ad- 
vances from  it,  these  do  not  constitute  debts,  strictly  speak- 
ing, until  the  concern  is  wound  up,  but  are  only  items  in  the 
account  between  the  parties.^ 

Where  it  appeared  that  a  partner-  uation  of  those  whose  appellation 
ship  had  been  formed;  that  the  has  been  so  borrowed.  The  sup- 
plaintiff  had  contributed  largely  in  posed. creditor  has  no  means  of  oom- 
money  and  property  to  it;  that  pelling  payment  of  his  debt;  and 
upon  an  adjustment  of  the  part-  the  supposed  debtor  is  liable  to  no 
nership  matters  a  large  amount  proceedings  either  at  law  or  in 
would  be  due  the  plaintifE  from  equity,  assuming  always  that  no 
the  defendant,  and  the  partner-  separate  security  has  been  taken  or 
ship  involved  a  series  of  trans-  given.  The  supposed  creditor's 
actions,  a  suit  to  settle  up  the  debt  is  due  from  the  firm  of  which 
partnership  was  sustained,  although  he  is  a  partner;  and  the  supposed 
there  was  no  allegation  that  the  de-  debtor  owes  the  money  to  himself 
fendant  had  possession  of  any  of  in  common  with  his  partners;  and, 
the  partnership  property,  or  that  he  pending  the  partnership,  equity  will 
had  any  account  to  render.  Carlin  not  interfere  to  set  right  the  balance 
V.  Donegan,  15  Ran.  495.  A  part-  between  the  partners.  Indeed,  it 
ner  who  files  a  bill  in  equity  for  a  could  not  do  so  with  effect,  inas- 
settlement  of  the  partnership  must  much  as  immediately  after  a  decree 
aver  and  prove,  if  denied,  an  in-  has  enforced  payment  of  the  money 
debtedness,  or  at  least  a  probable  supposed  to  be  due,  the  party  pay- 
indebtedness,  to  himself.  Hunt  v.  ing  might,  in  exercise  of  his  power 
Gorden,  52  Miss.  194.  But  see  of  a  partner,  repossess  himself  of 
Cheeseman  v.  Wiggins,  1  Th.  &  C.  the  same  sum.  But  if,  pending  the 
(N.  Y.)  595 1 .  partnership,  neither  law  nor  equity 
^  Poth.  Pand.  17,  2,  n.  35-45.  will  treat  such  advances  as  debts, 
3  Poth.  de  Soc.  n.  167;  Id.  n,  will  it  be  so  aft^r  the  partnership 
109-132.  has  determined,  before  any  settle- 
*  Richardson  v.  Bank  of  Eng-  ment  of  account,  and  before  the 
land,  4  Myl.  &  C.  165,  172. — On  payment  of  the  joint  debts  or  the 
this  occasion  Lord  Cottenham  said,  realization  of  the  pai*tnership  es- 
speaking  of  debtor  and  creditor  tate?  Nothing  is  more  settled  than 
partners :  *'  But  though  these  terms,  that,  under  such  circumstances,  what 
*  creditor' and  ^debtor' are  soused,  may  have  been  advanced  by  one 
and  sufficiently  explain  what  is  partner,  or  received  by  another,  can 
meant  by  the  use  of  them,  nothing  only  constitute  items  in  the  account, 
can  be  more  inconsistent  with  the  There  may  be  losses,  the  particular 
known  law  of  partnership  than  to  partner's  share  of  which  may  be 
consider  the  situation  of  either  party  more  than  sufficient  to  exhaust  what 
as  in  any  degree  resembling  the  sit-  he  has  advanced,  or  profits  more 

639 
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§  849.  Mode  of  taking  Accounts  upon  Dissolidum.  In  respect 
to  the  mode  of  taking  the  accounts  between  the  partners,  that 
must  depend  upon  circumstances.^  If  the  partners  have,  by  the 
articles  of  partnership,  provided  a  particular  mode,  that  will  be 
held  to  furnish  the  true  rule  for  the  adjustment  of  the  con- 
cern and  the  winding  up  of  all  the  affairs  thereof,  unless  the 
partners,  by  their  own  acts  and  conduct,  have  waived  or 
abandoned  it ;  for,  in  that  event,  the  stipulation  in  the  arti- 
cles, as  to  the  modQ,  will  be  held  a  nullity.^  In  the  absence, 
however,  of  any  positive  stipulations,  or  the  abandonment  of 
them  by  the  acts  and  conduct  of  the  parties,  courts  of  equity, 
as  between  the  partners,  will  commence  with  the  last  stated 
account  between  them,  and  deem  that  conclusive  upon  all 
antecedent  transactions,  unless,  indeed,  some  gross  and  pal- 
.pable  error  or  fraud  can  be  shown.'  If  there  has  not  been 
any  stated  account  or  any  positive  or  implied  settlement  at 
any  period,  then  of  course  the  accounts  must  be  taken  from 
the  period  of  the  commencement  of  the  partnership.^    If 

than  equal  to  vrhat  the  other  has  aid,  Lord  Eldon  says,  '  If  a  partner, 

received;  and  until  the  amount  of  as  partner,  receives  money  belong- 

such  profit  and  loss  be  ascertained  ing  to  the  firm,  and,  admitting  that 

by  the  winding  up  of  the  partner-  he  has  received  it,  insists  that  there 

ship  affairs,  neither  party  has  any  is  a  balance  in  his  favor,  there  is  no 

remedy  against,  or  liability  to,  the  pretence  for  making  him  pay  it  in. '  " 

other  for  payment  from  one  to  the  Ante,  §229.     {See  also  Buckingham 

other  of  what  may  have   been  ad-  v.  Ludlum,  2  Stewart  (N.  J.),  545; 

vanced  or  received.    In  Crawshay  Moore  v,  Wheeler,  10  AV.  Va.  35; 

V.  Collins,  Lord  Eldon  says,  *  Where  In  re  Smith,  16  N.  B.  R.  113.  f 
a  sum  is  advanced  as  a  loan  to  an         ^  [Levi    v.    Karrick,    13    Iowa, 

individual  pai*tner,  his  profits  are  344];  {Lind.  on  P.  4th  ed.  805-807. 

first  answerable  for  that  sum ;  and  See  ante,  §  24,  notes.  ( 
if  his  profits  shall  not  be  sufficient         *  Ante^  §  192;  Gow  on  P.  c.  5, 

to  answer  it,  the  deficiency  shall  be  §  4,  pp.  853,  354,  3d  ed.;  Jackson 

made  good  out  of  his  capital;  and  v.   Sedgwick,  1   Swans.   460,   469; 

if  both  his  profits  and  his  capital  Pettyt  v.   Janeson,  6   Madd.   146; 

are  not  sufiicient  to  make  it  good,  2  Bell,  Comm.  B.  7,  c.  2,  pp.  645, 

he  is  considered  as  a  debtor  for  the  647,  648,  6th  ed.      {See  Lawes  o. 

excess.'    The  money  drawn  out  by  Lawes,  9  Ch.  D.  98.  j 
any  partner  ceases  to  be  part  of  the         •  Ante,  §  206. 
joint    stock,   so    that,  upon  bank-         *  Ante,  §§  206,  207,  347;  Gow 

ruptcy,  tlie  joint  creditor  cannot  re-  on  P.  c.  5,  §  4,  pp.  354,  355,  3d  ed.; 

call    it,   unless  there  had    been  a  Beak  v.   Beak,  Repr  temp.  Finch, 

fraudulent    abstraction.     Ex  parte  190;  s.  c.  3  Swans.  627;  Coll.  on  P. 

Younge.     Again,  in  Foster  v.  .Don-  B.  2,  c.  2,  §  2,  pp.  144,  145,  2d  ed.; 
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profits  have  accrued  since  the  death  of  the  partner,  by  the 

employment  of  the  capital  or  otherwise,  that  will  be  treated 

as  an  accession  to  the  capital,  and  as  joint  property  subject  to 
all  just  allowances  and  deductions.^ 

Id.  B.  2,  c.  3,  §  4,  pp.  212-214;  do  not  purport  to  deal  with   the 

[Gill  V.  Geyer,  15  Ohio  St.  399] ;  minute  details  fit  for  the  considertv- 

I  Moore  v.  Wheeler,  10  W.  Ya.  35  [.  tion  of  an  accountant.     See,  on  this 

1  Willett  V.  Blanford,  1  Hare,  subject,  Gow  on  P.  c.  2,  §  4,  pp. 

253,  265;  ante,  §§   329,  341,   343,  105,  106,  3d  ed.;  Id.  c.  5,  §  3,  p. 

and  note;  Gow  on  P.  c.  6,  §  4,  pp.  236;   Id.  c.  5,   §  4,  pp.   356-358; 

354,  356,  3d  ed. ;  Brown  ».  Litton,  Coll.  on  P.  B.  2,  c.  3,  §  4,  pp.  200, 

1  P.  Wms.  140;  Hammond  v,  Doug-  212-221,    229-231,    2d    ed.      Mr. 

las,  5  Ves.  539;  Crawshay  v.  Col-  CoUyer  has  well  remarked  (p.  214): 

lins,    15  Yes.    218,    and    Hill    v.  **  In   taking    the    partnership    ao- 

Bumham,  and  Coxwell  v,  Bromet,  counts,  it  is  mainly  to  be  consid- 

cited  there,  pp.  220,  223;  Brown  v.  ered,  what  was  the  value  of  the 

De  Tastet,    Jac.    284 ;   Burden   i7.  joint  property,  and  what  the  Amount 

Burden,  1  Yes.  &  B.  170;  Coll.  on  of  the  joint  debts,  at  the  time  of  the 

P.  B.  2,  c.  3,  §  1,  p.  165,  2d  ed.;  dissolution;  what  was  the  share  of 

Id.  B.  2,  c.  3,  §  4,  pp.  221,  222;  2  the  retired,  deceased,  or  bankrupt 

Bell,  Comm.  B.  7,  c.  2,  pp.  647,  partner    in    the     joint    property; 

648,  5th  ed.;  [Bate  v.  Robins,  32  whether,  and  to  what  extent,  the 

Beav.    73 ;    Watney    v.   Wells,    L.  joint  capital  has  been  employed,  or 

R.  2  Ch.  250;  Tyng  v.  Thayer,  8  joint  debts  incurred,  since  the  dis- 

Allen,  391];  jYyse  v,  Foster,  L.  R.  solution;  whether  any  of  the  joint 

7  H.  L.  318;  s.  c.  L.  R.  8  Ch.  property  in  specie  has  been  sold 
309;    Flockton  v.  Running,  L.  R.  since  the  dissolution;  if  so,  what 

8  Ch.  323,  note.  The  balance  the  gross  amount,  and  what  the  in- 
found  due  in  an  action  between  terest  of  the  profits;  on  the  other 
partners  for  a  settlement  must  be  hand,  whether  any  of  the  joint 
paid  out  of  the  assets  in  priority  to  property  in  specie  having  been  sold, 
the  costs  of  the  action.  See  Potter  the  profits  have  been  applied  to  the 
V.  Jackson,  13  Ch.  D.  845}.  Many  purchase  of  other  property  m  specie; 
other  matters,  connected  with  the  and  generally,  whether,  and  to  what 
taking  of  the  accounts  between  the  extent,  the  joint  property  has  been 
partners,  arise  incidentally  in  the  traded  with  since  the  dissolution, 
course  of  the  adjustment  under  These,  with  many  other  considera- 
the  direction  of  courts  of  equity;  tions  bearing  on  each  particular 
such,  for  example,  as  the  allowance  case,  must  be  duly  weighed  in  the 
of  interest  for  or  against  partners  arrangement  of  complicated  part- 
for  advances  made  to  or  by  them ;  nership  accounts.  And  it  may  here 
[see  ante,  §  182];  so  for  separate  be  remarked  that  the  account  is 
debts  due  from  the  other  partners  founded  on  the  same  principles,  in 
to  one  partner.  These  and  many  whatever  manner  the  dissolution 
similar  questions  will  be  found  dis-  may  have  taken  place ;  whether, 
cussed  in  other  elementary  treatises ;  therefore,  the  affairs  are  to  be  ad- 
but  they  are  not  within  the  scope  of  justed  between  the  remaining  and 
the   present  Commentaries,  which  retiring  partner,  the  surviving  part- 
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§  350.   Sale  of  Partnership  Property  an  Dissoltttion.    An- 
other question  which  ordinarily  arises  between  the  partners  is 

ner  and  the  executors  of  the  de-  tents,  the  invention  or  property  of 

ceased  partner,  or  the  solvent  partner  one  of  the  partners ;  and  the  profits 

and  the  assignees  of  the  bankrupt  made  after  the  death  of  the  patentee, 

partner."     The  following  remarks  or  owner  of  the  patent,  may  be  de- 

of  Vice-Chancellor  Wigram,  in  Wil-  rived    wholly  or    principally  from 

lett  V,  Blanford,  1  Hare,  253,  269-  contracts  subsisting  at  his  death, 

272,  deserve  to  be  here  cited  as  to  but  not  wound  up  until  long  after- 

the  mode  in  which  profits  are  to  be  wards ;    or  contracts    entered    into 

shared  which  are  made  after  the  after  his  death,  of  which  contracts 

death  of  one  partner,  as  showing  his  specific  property  (the  patents) 

that  no  universal  rule  can  be  laid  may  have  been  Uie  media.     In  such 

down.    **  The  circumstances  of  some  a  case,  in  the  absence  of  special  cir- 

cases  would  almost  exclude  the  pos-  cumstanoes,  it  would  be  difficult  to 

sibility  of  making  a  decree  in  any  suggest  a  principle  upon  which  the 

other    form    than   that  which  the  estate  of  the  deceased  partner  should 

plaintiffs  claim  in  this  case.    Take,  be  refused  the  same  proportion  of 

for  example,  the  case  suggested  by  the  profits  which  he  enjoyed  in  his 

Lord  Eldon,  in  Crawshay  o.  Collins,  lifetime.     This    appears  to  me  to 

of  the  mere  conversion  into  money,  be  the  ground  of  the  ultimate  de- 

at  a  large  profit,  long  after  the  tes-  cision    in    Crawshay    9.     Collins, 

tator's  death,  of  the  very  property  Again,  the  whole,  or  the  substan- 

which  belonged  to  the  partnership  tial  part,  of  a  trade,   may  consist 

at  his  death,  and  no  other  circum-  in  good- will,   leading  to  renewals 

stance  to  embarrass  the  question,  of  contracts  with  old  connections. 

Again,   the  dissolution  of  a  part-  In  such  a  case,  it  is  the  identical 

nership  prima  facie  prevents   new  source  of  profit  which  operates  both 

contracts  being  made  on  the  joint  before  and  after  dissolution;    and 

account  of  the  partners ;  but  it  neces-  this  appears  to  me  to  be  the  groond- 

sarily  leaves  the  old  contracts  of  the  work   of  Lord    £ldon'8    reasoning 

partnership  to  be  wound  up.      In  in  Cook  v.  Collingridge.     Circum- 

the  absence  of  circumstances  to  alter  stances  may  be  suggested  of  a  very 

the  case,  it  would  be  impossible  to  different  kind.     Take  the  case  of  a 

deny  the  right  of  the  estate  of  a  de-  business  in  which  profit   is    made 

ceased  partner  to  participate  in  the  by  the  personal  activity  and  atten- 

profits  arising  from  winding  up  of  tion  with  which   the    use    of   the 

the  old  concerns;  and  if,  in  such  a  money  capital  is  directed,  and  the 

case,  the  surviving  partners  should  case  may  require  a  different  deter- 

have  so  mixed  up  new  dealings  with  mination.      Brown    v.    De  Tastet; 

the  old  that  the  two  could  not  be  Featherstonhaugh  v.  Fenwick.     Or, 

separated,  the  right  of  the  estate  of  there  may  be  the  case  of  two  per- 

the  deceased  partner  to  share  in  the  sons    being    partners    together,  in 

profits  of  the  new  dealings  might  un-  equal  shares;    one  finding  capital 

avoidably  attach.     In  another  case,  alone,  and  the  other  finding  skill 

a  partnership  may  be  formed,  the  alone;  and  suppose  the  latter,  be- 

substratum  of  which  may  consist  fore  his  skill  had  established  a  oon- 

of  specific  things  of  peculiar  value  nection  or  good-will  for  the  concern^ 

in  their  use,  as,  for  example,  pa-  should  die,  and  the  survivor,  by  the 
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r    J-     1  i.-      V     j^^*i.*-tich  is  equally  applicable, 
cases  of  a  dissolution  by  death,       .    .       ,    /  .i 

.  J    J    .       .,  if  J-     1   ..  IS  m  what  manner  the 

indeed,  to  other  cases  of  dissolution   ,.  .i   ,     n.       „  ^i 

.        !•      «.    .        J         J,  X    iJivided,  after  all  the 

partnership  effects  and  assets  are  to  be  .^  .    ' 

charges  and  the  debts  and  obligations  due  to  ti.  £  ^  , 

been  duly  paid  and  discharged.     In  other  words,  no-  • 


.Afii 


effects  and  assets,  whether  real,  personal,  or  mixed,  to  be 
valued  so  as  to  make  an  equal  distribution  of  them  among 
the  partners,  according  to  their  respective  shares  thereof.    In 

assistance  of  other  agents,  should  ital  of  a  concern  is  considered  in 
carry  on  the  concern  upon  the  part-  general  as  remaining  the  same,  not- 
nership  premises,  —  it  could  scarcely  withstanding  one  partner  may  make 
he  contended,  after  a  lapse  of  years,  advances  to,  and  the  other  abstract 
that  the  estate  of  the  deceased  part-  money  from,  the  concern.  If,  at 
ner  was  entitled  as  of  course  to  a  the  death  of  an  acting  partner,  he 
moiety  of  the  profits  made  during  had  abstracted  or  borrowed  money 
that  lapse  of  time  after  his  death ;  from  the  partnership  exceeding  the 
and  if  his  estate  would  not  be  so  amount  of  his  property  in  the  con- 
entitled  where  the  deceased  partner  cem,  it  would  be  anything  but  jus- 
had  left  no  capital,  it  would  be  dif-  tice  to  hold,  as  a  rule  of  course,  that 
ficult  to  establish  a  right  to  a  moiety,  his  right  to  participate  in  the  profits 
only  because  he  had  some  small  share  after  his  death  should  continue  to 
of  the  capital  and  stock  in  trade  en-  the  same  extent  as  if  his  accounts 
gaged  in  the  business  at  his  death,  with  the  partnership  were  adjusted, 
without  reference  to  its  amount  and  he  had  given  bis  time  and  at- 
and  the  other  circumstances  of  the  tention  to  the  business.  The  dis- 
ease. If,  on  the  other  hand,  the  tinction  also  between  capital  and 
skill  of  an  individual,  without  cap-  stock  in  trade,  which  forms  so  ma- 
ital,  had  been  exercised  as  a  partner  terial  a  subject  of  consideration  in 
in  a  concern,  until  it  has  created  a  Crawshay  v,  Collins,  would  often 
connection  and  good- will,  and,  upon  make  it  unjust  to  take  the  ag^reed 
his  death,  his  sumving  partner,  in-  amount  of  capital  in  partnership 
stead  of  giving  to  the  estate  of  the  as  a  basis  upon  which  to  found  a 
deceased  the  benefit  of  that  good-  general  rule  applicable  to  the  estate 
will  by  a  sale  of  the  concern,  should  of  a  deceased  partner.  I  consider 
think  proper  to  carry  on  the  concern  myself,  therefore,  bound  by  author- 
for  his  own  benefit  until  the  con-  ity  and  reason  to  hold  that  the 
nection  and  good-will  were  lost;  it  nature  of  the  trade,  the  manner  of 
would  not  be  difficult  to  justify  a  carrying  it  on,  the  capital  employed, 
decree  which,  in  such  a  case,  should  the  state  t>f  the  account  between 
declare  the  estate  of  the  deceased  the  partnership  and  the  deceased 
entitled  to  share  any  profits  made  partner  at  the  time  of  his  death, 
after  his  death.  If  capital  were  to  and  the  conduct  of  parties  after  his 
be  taken  as  the  basis  upon  which,  death,  may  materially  affect  the 
in  every  case,  the  proportion  of  rights  of  the  parties;  and  that  I 
profits  was  to  be  calculated,  much  must  have  more  information  than 
injustice  would  often  ensue.  In  I  now  possess  before  I  can  safely 
paurtnership  cases  the  agreed  cap-  decide  this  case." 
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relation  to  the  real  estate  oi       .a«     v.     -i.  .    v 

.  .,  . ,      ,  ae  partnership,  it  seems  to  have 

been  generally  consiuerec''  ...         i.^.  .     u    j         j  x    i_ 
11         xi  1     1.  --^  '^^t  it  ought  to  be  decreed  to  be 

sold,  as  the  onlv.         j   •    ^  •     xt_      i.  ^ 

^,  -."air  and  just  way  m  the  absence  of  any 

.  J  **^.-*u  between  the  parties  to  ascertain  its  true 
I'he  same  rule  would  seem  equally  to  apply  to  all 
cases  of  chattels  and  other  personal  property  and  effects,  which 
are  not  capable  in  themselves  of  being  exactly  divided  with- 
out reference  to  their  positive  and  absolute  value.*  As  to 
chattels  and  other  personal  property  capable  of  such  a  divi- 
sion, the  same  rule  as  to  a  sale  may  not  necessarily  and  under 
all  circumstances  apply.  But  the  true  doctrine  of  courts  of 
equitj'  on  this  subject  would  seem  to  be,  in  all  cases,  to  decree 
a  sale  of  the  partnership  property,  rather  than  a  division 
thereof  in  kind,  whenever  a  sale  would  be  most  beneficial 
for  the  interests  of  all  the  partners.' 

1  Coll.  on  P.  B.  2,  c.  3,  §  4,  pp.  Va.  '35;  Wilson  v.  Davis,  1  Mont 
204-214,  2d  ed.;  Id.  pp.  214-216;  183;  Harper  v.  Lamping,  33  Cal. 
Cook  V.  CoUingridge,  Jac.  607 ;  2  641 ;  Pierce  v.  Covert,  39  Wis. 
Bell,  Comm.  B.  7,  c.  2,  pp.  632,  645,  252.  —  Mr.  Gow  (Gow  on  P.  c.  5, 
5th  ed. ;  3  Kent,  64 ;  Crawshay  v,  §  2,  pp.  235,  237,  3d  ed. ;  Id.  pp.  252, 
Collins,  15  Ves.  218,  227;  Craw-  253)  insists  upon  the  right  of  any 
shay  V.  Maule,  1  Swans.  495,  506,  partner  to  insist  on  a  sale  in  all 
523;  Gow  on  P.  c.  5,  §  2,  pp.  234,  cases.  He  says  (p.  234):  «*  When 
235,  3d  ed.  [A.  and  six  others,  the  common  property  is  ascertained, 
who  were  jointly  entitled  to  several  either  partner  may  insist  upon  a 
leases  of  a  colliery,  worked  it  as  part-  sale  of  the  whole  concern.  The 
ners.  Held,  on  a  dissolution,  that  rights  of  the  partners  respectively 
A.  could  not  insist  on  a  partition,  are  then  precisely  equal ;  each  may 
though  there  might  be  no  debts ;  but  require  the  whole  concern  to  be 
that  the  whole  must  be  sold.  Wild  wound  up  by  a  sale  and  a  division 
V.  Milne,  26  Beav.  504];  {Lind.  on  of  the  produce.  One  partner  has 
P.  4th  ed.  1015.  A  court  of  equity  no  claim  upon  his  individual  pro- 
has  the  power  to  vest  in  the  surviv-  portion  of  a  specific  article,  nor  can 
ing  partner  the  discretion  to  dispose  he  insist  upon  an  exclusive  right  in 
of  the  real  estate  of  the  partner-  it;  but  he  is  entitled  only  to  a  gen- 
ship  at  private  sale.  Mauck  v.  eral  arrangement  of  the  partner- 
Mauck,  54  HI.  281.}  ship  concerns,  and  for  that  purpose 
3  Ibid.  to  an  account  of  the  produce  of  the 
*  Ibid.;  Rigden  v.  Fierce,  6  aggregate  joint  effects.  He  cannot 
Madd.  353;  Coll.  on  P.  B.  2,  c.  2,  separate  his  share  from  the  bulk  of 
§  2,  pp.  146,  147,  2d  ed. ;  Id.  B.  2,  the  joint  property,  nor  compel  his 
c.  3,  §4,  pp.  206-211,214-216.  {See  copartner  to  accept  what,  accord- 
Ambler  p.  Bolton,  L.  R.  14  Eq.  ing  to  a  valuation,  his  interest  may 
427;  McClean  v.  Kennard,  L.  R.  9  be  worth.  That  is  not  the  mode  in 
Ch.  336;  Moore  v,  Wheeler,  10  W.  which  a  court  of  equity  winds  up 
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§  351.  Of  taking  the  Firm  Property  at  a  Valuation.  The  doo 
trine  has  sometimes  been  strenuously  contended  for,  that  upon 
the  dissolution  of  the  partnership  by  the  retirement  or  death 
or  bankruptcy  of  one  partner,  the  others  had  a  right  to  take 
the  whole  partnership  property  and  effects  at  a  valuation  ;  but 
this  doctrine  has  been  completely  repudiated  by  courts  of 
equity  as  equally  unfounded  in  principle  and  public  policy.* 

the  concerns  of  a  partnership.  But  he  should  take  away  his  share  of  the 
in  every  case  in  which  that  Court  in-  property  from  the  premises.  My 
terferes  in  closing  the  transactions  opinion  is  clearly  that  these  are  not 
of  a  firm,  it  directs  the  value  of  the  terms  to  which  he  was  bound 
whole  of  the  joint  property,  whether  to  accede.  They  had  no  more  right 
real  or  personal,  to  be  ascertained  in  to  turn  him  out  than  he  had  to 
the  way  in  which  it  can  be  litest  as-  turn  them  out,  upon  those  terms, 
oertained,  viz. ,  by  a  sale  and  its  Their  rights  were  precisely  equal,  — 
conversion  into  money."  In  Fere-  to  have  the  whole  concern  wound  up 
day  V,  Wightwick,  Taml.  250,  261,  by  a  sale,  and  a  division  of  the  pro- 
Sir  John  I^ach,  Master  of  the  Rolls,  duce.  As.  therefore,  they  never 
said:  **  It  is  a  principle  that  all  proposed  to  him  any  terms  which  he 
property,  whether  real  or  personal,  was  bound  to  accept,  the  conse- 
is  subject  to  a  sale  on  a  dissolution  quence  is  that,  continuing  to  trade 
of  the  partnership."  Mr.  Chancel-  with  his  stock  and  at  his  risk,  they 
lor  Kent  lays  down  the  same  doc-  come  under  a  liability  for  whatever 
trine  in  his  Commentaries.  3  Kent,  profits  might  be  produced  by  that 
64.  stock."  In  Crawshay  r.  Collins,  16 
1  Gow  on  P.  c.  5,  §  2,  pp.  234,  Ves.  218,  227,  Lord  Eldon  (after 
235,  3d  ed. ;  ante^  §  350;  Coll.  on  P.  making  the  remarks  already  stated, 
B.  2,  c.  3,  §4,  pp.  206-211,  2d  ed.;  ante,  §  322,  note),  added:  "As  to 
Crawshay  o.  Collins,  15  Yes.  218,  the  case  now  before  the  court,  of  the 
227;  Crawshay  0.  Maule,  1  Swans,  bankruptcy  of  one  partner,  suppos- 
495;  Fox  r.  Hanbury,  Cowp.  445;  ing  it  the  simple  case  of  profit  made 
Featherstonhaugh  v.  Fenwick,  17  by  the  mere  sale  of  the  property, 
Ves.  298;  Wilson  v.  Greenwood,  there  must  be  an  account.  It  is 
1  Swans.  471 ;  Cook  r.  Collingridge,  said  a  duty  was  imposed  upon  the 
Jac.  607;  Sigourney  v.  Munn,  7  assignees  to  call  for  the  account. 
Conn.  11.  —  In  Featherstonhaugh  That  is  true.  It  is  further  urged 
V.  Fenwick,  17  Yes.  298,  309,  310,  that  they  could  not  be  traders  in 
Sir  William  Grant  said:  **  The  new  adventures.  That  also  is  in  a 
next  consideration  is,  whether  the  sense  true.  But  the  proposition 
terms  upon  which  the  defendants  would  be  rash,  that  there  can  be  no 
proposed  to  adjust  the  partnership  case  in  which  they  could  trade  with 
concern  were  those  to  which  the  consent  of  the  creditors,  or  of  the 
plaintiff  was  bound  to  accede.  The  creditors  and  the  bankrupt  together, 
proposition  was  that  a  value  should  If  they  had  the  consent  of  all  per- 
be  set  on  the  partnership  stock;  and  sons  interested,  I  do  not  know  that 
that  they  should  take  his  proper-  other  persons  with  whom  they  might 
tion  of  it  at  tliat  valuation ;  or  that  deal  could  make  the  objection.    The 
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In  short,  it  would  amount  to  a  right  of  pre-eminence  or  su- 
periority in  some  of  the  partners  over  the  rest,  upon  any  dis- 
solution, to  compel  them  to  submit  to  a  particular  mode  of 
selling  their  rights  in  the  property,  upon  such  terms  as  the 
others  should  choose  to  prescribe, —  a  right  utterly  inconsistent 
with  the  acknowledged  principles  of  the  equality  of  rights 
and  of  powers  and  authorities  of  all  the  partners.* 

§  852.  Roman  Law.  The  Roman  law,  in  like  manner,  con- 
tained provisions  for  the  due  settlement  and  distribution  of  the 
partnership  effects,  as,  indeed,  every  system  of  jurisprudence 
must  which  aims  at  any  moderate  administration  of  public  or 
private  justice.     The  action,  Pro  iocio^  seems  properly  to  have 

duty  is  not  as  between  them  and  the  210):  **It  appears,  therefore,  that 
other  persons,  who  are  not  properly  in  all  cases  of  partnership  at  will, 
to  be  termed  remaining  or  surviving  whether  the  contract  was  originally 
partners,  the  destruction  of  one  be-  of  that  nature,  or  has  become  so  by 
ing,  unless  it  is  otherwise  provided,  effluxion  of  time  or  other  circum- 
a  dissolution  of  the  whole  partner-  stances,  a  court  of  equity  will,  upon 
ship,  as  if  by  effluxion  of  time,  or  a  dissolution,  decree  a  sale  of  the  en- 
by  death,  except  as  it  may  be  rea-  tirety  of  the  partnership  effects  at 
soned  upon  the  effect  in  bankruptcy  the  desire  of  any  of  the  parties, 
of  the  substitution  of  assignees.  It  And  even  in  the  case  of  a  partner- 
is,  however,  no  more  the  duty  of  the  ship  with  articles,  supposing  it  to 
assignees  to  settle  with  the  others  be  dissolved  for  the  misconduct  of 
than  it  is  their  duty  to  settle  with  one  partner,  a  case  might  be  stated 
the  assignees.  Is  it  possible,  then,  to  where  a  court  of  equity  would  de- 
say  that,  upon  any  rule  of  law,  the  cree  a  general  sale  and  account,  as 
other  partners  can  take,  as  sole  of  a  partnership  at  will,  notwith- 
owners,  all  the  houses,  buildings,  standing  express  provisions  in  the 
and  stock  in  trade?  The  oonse-  articles  as  to  the  proceedings  to  be 
quence  of  the  destruction  and  dis-  had  upon  a  dissolution.*' 
solution  of  the  partnership  is  that  ^  Ibid. ;  [But  though  a  partner 
they  became  tenants  in  common  in  cannot  insist  on  it  as  a  matter  of 
each  and  every  article  embarked  right,  a  court  of  equity  may  order 
in  it,  under  an  obligation  to  deal  his  share  to  be  taken  at  a  valuation 
with  the  whole  of  the  stock,  and  when  it  is  most  for  the  benefit  of  all 
every  article,  as  the  equitable  title  concerned.  Leaf  o.  Coles,  1  De  G. 
of  the  bankrupt  and  themselves  re-  M.  (St  G.  171 ;  Prentice  v.  Preatioe, 
quires;  and,  according  to  the  case  10  Hare,  app.  xxii.;  Smith  o. 
of  Fox  V.  Hanbury,  the  right  is  not  Mules,  9  Hare,  656,  572];  {Lind. 
to  an  individual  proportion  of  a  on  P.  4th  ed.  1015, 1016;  Ambler  «. 
specific  article,  but  to  an  aooount;  Bolton,  L.  R.  14  £q.  427;  Taylor 
the  property  to  be  made  the  meet  v,  Hutchison,  25  Gratt.  536;  Shep- 
of  and  divided.'*  Mr.  GoUyer  has  pard  v.  Boggs,  0  Neb.  257.  See 
summed  up  the  general  result  of  the  Slemmer's  Appeal,  58  Penn.  St.  168, 
cases  in  the  following  terms    (p.  and  ante,  §  207 1. 
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applied  to  the  due  taking  of  the  accounts  of  the  partnership, 
and  the  action,  Communi  dividundo^  to  the  distribution  of  the 
effects.^  And  certain  rules  were  laid  down  as  to  what  charges 
and  allowances  were  to  be  made  for  or  against  each  partner, 
and  the  reciprocal  rights  which  each  has  against  the  others 
upon  the  final  adjustment.^  But  a  special  enumeration  thereof 
would  rather  be  a  matter  of  liberal  curiosity  than  of  practical 
utility  or  illustration  of  our  jurisprudence. 

§  353.  French  Law.  The  French  law  also  contains  a  mi- 
nute enumeration  of  the  mode  of  settling  the  accounts,  and  of 
making  a  distribution  of  the  effects  upon  the  dissolution  of 
partnerships.^    In  some  material  respects  it  agrees  with  our 

^  D.  10,  3,  1-31 ;  Id.  17,  2, 1. 52,  penser  jusqu'k  due  concurrence  le 

57,  65;  Poth.  Pand.  10,  3,  n.  6;  Id.  montant  des  sommes  dont  chacune 

17,2,  n.  33-54;  Poth.  de  Soc.  n.  des  parties  est  d^bitrice  de  la  coxn- 

161.  munaut^,  au  montant  de  celles  dont 

*  Poth.  Pand.  17,  2,  n.  35-49;  elle  est  cr^anci^re,  et  arr€ter  la 
Domat,  1,  8,  5,  art.  16.  somme  dont  elle  se  trouve,  apr^ 

•  Poth.  de  Soc.  n.  167-174.  —  cette  compensation  faite,  ddbitrice 
Pothier  says  (167,  168):  **Avant  de  la  communaut^,  ou  celle  dont 
que  de  proc^der  au  partage,  on  doit  elle  se  trouve,  apr^s  cette  compen- 
proc^der  au  compte  de  ce  que  cha-  sation  faite,  cr^anci^e  de  la  oom- 
cune  des  parties  doit  k  la  commu-  munaut^.  Observez  que,  dans  le 
naut^,  qui  est  k  partager,  et  de  ce  oompte  de  ce  qui  a  ^t4  re9U  ou  mis 
qui  liii  est  dti  par  la  dite  commu-  pour  la  soci^t^,  le  livre  de  soci^t^ 
naut^.  On  doit  comprendre  dans  tenu  par  I'un  des  associ^s  fait  foi 
cet  ^tat,  non*seulement  ce  qu'eUe  entre  eux.  Lauterbach,  Apr^  ce 
devoit  k  la  soci6t^  lors  de  sa  dissolu-  compte  fait,  on  dresse  la  masse,  c'est 
tion,  mais  ce  qu'elle  a  pu  devoir  &  la  k  dire,  un  ^tat  ddtailld  de  toutes  les 
communaut^  depuis  la  dissolution,  diff ^rentes  choses  dont  la  commu- 
soit  pour  raison  de  ce  qu^elle  auroit  naut^  est  compos^e;  et  on  comprend 
retir^  du  fonds  eommun,  soit  dans  cette  masse,  au  nombre  des 
pour  raison  du  dommage  qu'elle  dettes  actives  de  la  communaut^,  les 
auroit  caus^  par  sa  f ante  dans  les  sommes  dont  quelques-imes  des  par^ 
effets  de  la  oommunaut^.  PareiUe-  ties  se  sont  trouvto,  apr^  la  com- 
ment on  doit  comprendre  dans  I'^tat  pensation  faite,  d^bitrices  de  la 
decequiestddparlacommanaut^ii  communaut^;  et  au  partage  de  la 
chacune  des  parties,  non-seulement  oommunautd,  on  la  leur  pr^compte 
ce  qui  lui  ^toit  dd  par  la  soci^t^  lors  snr  leur  part  On  dresse  anssi  un 
de  sa  dissolution,  mais  ce  qui  a  pa  ^tat  dee  dettes  passives  de  la  oom- 
lui  dtre  dil  depuis  par  la  commu-  munaut^,  et  on  j  comprend  les  som- 
naut^  k  cause  des  d^bours^s  qu'elle  mes  dont  quelques-unes  des  parties 
auroit  f aits  utilement  pour  les  af-  se  seroient  trouv^  au  oompte  de  la 
faires  communes,  ou  pour  les  biens  communaut^,  apr^  compensation 
de  la  communaut^,  depuis  la  disso-  faite,  crdanci&res  de  la  communant^. 
Intion  de  la  soci^t^.    On  doit  oom-  Ces  sonmies  doivent  6tre  par  elles 
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law;  in  others,  again,  it  widely  differs.  It  gives  to  every 
partner  a  right  of  action  to  enforce  a  due  account  and  settle- 
ment ;  but  it  requires,  in  such  a  case,  that  all  the  partners 
should  be  parties  to  the  suit,  and  if  they  are  not,  they  may 
intervene  and  make  themselves  parties.^  If  the  partners  have 
fixed  a  particular  time  after  the  dissolution  for  the  account, 
that  stipulation  is  to  be  followed.  If  there  be  no  such  stipu- 
lation, then  an  account  is  immediately  demandable.'  And  so, 
indeed,  is  the  rule  of  the  Roman  law.  ^'  Si  conveniat,  ne  om- 
nino  divisio  fiat,  hujusmodi  pactum  nullas  vires  habere  mani- 
festissimum  est ;  sin  autem,  intra  certum  tempus,  quod  etiam 
ipsius  rei  qualitati  prodest  valet.*'  ^  In  these  and  in  many 
other  respects  there  is  an  agreement  with  our  law. 

§  354.  The  Same.  But  the  French  law  differs  from  our 
law  in  a  striking  manner  as  to  the  mode  of  distribution  of  the 
partnership  effects,  whether  they  are  movable  or  immovable, 
or  credits.  It  allows  so  much  thereof  to  be  sold  as  may  be 
necessary  to  discharge  the  debts  and  other  obligations  of  the 
partnership ;  ^  but  it  does  not  authorize  a  sale  thereof  for  any 
other  purposes  unless  it  be  by  the  express  consent  of  all  the 
partners,  or  it  be  the  only  mode  by  which  practically  a  divi- 
sion of  a  part  thereof  can  be  made.^  It  provides,  with  these 
exceptions,  that  a  valuation  thereof  shall  be  taken,  either  by 
agreement  of  the  parties,  or,  if  they  disagree,  by  the  proper 
judicial  tribunal.^  It  further  provides  that  the  movable  or 
personal  property  shall  be  valued  and  divided  among  them 
all  in  kind  (en  nature)  ;  that  for  this  purpose  it  shall  be  put 
into  lots  of  equal  value,  the  lots  to  be  drawn  by  the  partners ;  ^ 
that  the  real  estate  shall,  in  like  manner,  be  valued  and  di- 
vided ;  and,  as  it  rarely  will  admit  of  being  put  into  lots  of 

pr^lev^es  au  partage  de  la  comma-  estimateurs  dont  elles  conviennent; 

naut^.    Chacune  des  choses  dont  la  et  si  elles  n'en  peuvent  couTenir,  le 

communauU     est    compos^e,    soit  juge  du  partage  en  nom roe  d*office." 
meubles,  soit  heritages,  est  port^e         ^  Poth.  de  Soc.  n.  162,  163. 
dans  cette  masse  pour  una  certaine        ^  Poth.  de  Soc.  n.  165. 
estimation.       Les    parties  peuvent         *  Poth.  de  Soc.  n.  165;  D.  10, 

faire  elles-m^mes  cette  estimation,  3,  14,  2. 
lorsqu'elles  sont  en  ^tat  de  la  faire,         *  Poth.  de  Soc.  n.  169,  173. 
qu'elles  en  sont  d'accord,  et  qu'elles         *  Poth.  de  Soc.  n.  160,  171* 
sont  touted  majeures;  sinon  Pesti-         *  Poth.  de  Soc.  n.  168. 
mationse  fait  par  unou  par  plusieurs        ^  Poth.  de  Soc.  n.  169. 
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equal  value,  the  value  of  each  lot  is  to  be  ascertained,  and  the 
partner  who  draws  any  lots  beyond  or  short  of  his  share  is  to 
pay  or  receive  the  surplus  to  or  from  the  other  partners,  who 
respectively  have  the  corresponding  lots.^  As  to  debts  due 
to  the  partnership,  they  are  to  be  valued  and  divided  in  the 
like  manner ;  that  is,  each  partner  is  to  have  his  own  share 
of  each  of  such  debts.^  But,  inasmuch  as  great  embarrass- 
ment must  arise  from  each  debtor's  being  thus  obliged  to  pay 
each  partner  his  share  of  the  debts,  a  custom  has  prevailed  of 
putting  up  into  lots  such  of  the  debts  as  are  good,  and  of  di- 
viding them  by  lot,  in  the  same  way  as  other  effects.'  As  to 
Bebts  due  from  the  partnership  to  third  persons,  so  far  as  they 
cannot  be  discharged  by  the  application  of  the  partnership 
effects,  they  also  are  divisible  among  all  the  partners,  who 
thereby  become  liable  inter  aese  to  pay  the  same  to  the  cred- 
itors ;  but  the  rights  of  the  creditors  against  all  in  Bolido  are 
not  thereby  varied.* 

§  855.  Superiority  of  the  Rule  in  Equity.  It  can  scarcely 
escape  observation,  even  from  this  brief  enumeration,  how 
much  the  rule  of  our  courts  of  equity  on  this  subject,  by  di- 
recting, in  all  cases  of  real  complexity  or  difficulty,  a  sale  in- 
stead of  a  distribution  or  division  of  the  effects,  excels  that 
of  the  Roman  and  French  law,  in  point  of  convenience,  sim- 
plicity, and  practical  policy.  The  Scotch  law  has  here  also 
wisely  abandoned  the  Roman  law  and  adopted  the  same  rule 
of  a  sale  as  is  adopted  in  our  law.^ 

§  856.  (4)  Dissolution  by  Decree.  We  come,  in  the  next 
place,  to  the  fourth  and  last  consideration  under  this  head, 
viz.,  the  effects  and  consequences  of  a  dissolution  of  the  part- 
nership by  a  decree  of  a  court  of  equity.  And  here,  as  be- 
tween the  parties  themselves,  there  is  little  room  for  any 
additional  observations,  since  precisely  the  same  effects  and 
consequences  follow  as  ordinarily  apply  to  a  voluntary  disso- 

1  Poth.  de  Soc.  n.  170.  nem.     Cod.  8,  36,  6;  D.  10,  2,  4; 

a  Poth.  de  Soc.  n.  172.  Poth.  Pand.  10,  2,  and  10,  8,  n.  26; 

•  Poth.  de  Soc.  n.  172.  — In  this  Poth.  de  Soc.  n.  172. 
respect  the  French   law  coincides        ^  Poth.  de  Soc.  n.  173. 
with  the  Roman  law.    Ea^  qum  in        *  2  Bell,  Comm.  B.  7,  c.  2,  pp. 

naniinUnu  iunt^  non  recipiurU  divmo'  632,  638,  645,  5th  ed. 
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lution  by  the  partners  or  to  a  dissolution  by  death.  The  only 
suggestion  which  seems  important  in  a  practical  view  to  be 
made  is  that  where  a  bill  is  filed  for  this  purpose,  and  it  la 
clear  to  the  court  that  a  dissolution  ought  finally  to  be 
decreed,  the  court  will  generally  at  once  put  an  end  to  the 
partnership  trade  or  business,  by  directing  a  sale  by  an  inter- 
locutory order  or  motion,  where  that  measure  is  manifestly 
required  by  the  interest  of  the  parties,  and  otherwise  a  serious 
or  irreparable  mischief  might  ensue.^ 

^  Gow  on  P.  0.  5,  {  2,  pp.  235,  Bumand,  2  Ross.  66.  See  alao 
2d6,  8d  ed. ;  Crawshay  o.  Maale,  1  Goodman  v,  Whitoomb,  1  Jac  & 
Swans.    495,    50e,   523 ;  Nerot    v.    W.  589,  592. 
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CHAPTER  XV. 

« 

DISSOLUTION  —  EFFECTS  AND   CONSEQUENCES  AS  OfO  THE 

BIGHTS  OF  CBEDITOBS. 

§  857.  Bights  of  Creditors  after  Dissolution.  Hitherto  we 
have  been  mainly  considering  the  effects  and  consequences 
of  a  dissolution  as  between  the  partners  themselves  and  their 
representatives,  and  when  and  under  what  circumstances 
third  persons,  having  no  notice  thereof,  might,  notwithstand- 
ing, have  a  remedy  against  all  the  partners  upon  subsequent 
transactions  with  some  of  the  firm.  We  now  come  to  the 
consideration  of  the  rights  of  the  creditors  who  are  such  at 
or  before  the  dissolution  of  the  firm.  These  creditors  may  be 
either  joint  creditors  of  all  the  firm,  or  separate  creditors  of 
one  or  more  of  the  firm.  For  the  most  part,  the  same  con- 
siderations will  apply  to  each  class  of  creditors  in  all  cases  of 
distribution,  whether  by  voluntary  consent,  or  by  mere  opera- 
tion of  law,  or  by  death,  or  by  bankruptcy,  or  by  the  decree 
of  a  court.  There  are,  however,  some  particulars  belonging 
to  the  case  of  bankruptcy  which  will  be  reserved  for  a  dis- 
tinct and  separate  examination.  But,  unless  some  qualifica- 
tion is  annexed,  the  doctrines  hereinafter  stated  will  generally 
apply  to  all  other  cases  of  dissolution. 

§  358.  Partnership  Property  may^  on  Dissolution^  he  trans- 
ferred^ bond  fide^  to  a  Partner^  free  from  Partnership 
Equities,  It  has  been  already  suggested  that  the  rights 
of  antecedent  creditors  of  the  partnership  are  in  no  wise 
varied  by  the  dissolution  of  the  partnership.^  It  may  be 
added  that,  upon  the  dissolution,  it  is  competent  for  the 

*  Ante,  §§  334,  335;  Ault  v.  Good-    B.  1,  c.  2,  §  3,  p.  75,  2d  ed.;  2  Bell, 
rich,  4  Ross.  430;  Gow  on  P.  c.  5,  §    Comm.  B.  7,  c.  2.  p.  638,  5th  ed. 
2,  pp.  240,  241,  3d  ed.;  Coll.  on  P. 
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partners,  in  cases  of  a  voluntary  dissolution,  to  agree  that  the 
joint  property  of  the  partnership  shall  belong  to  one  of  them ; 
and  if  this  agreement  be  bond  fide^  and  for  a  valuable  consid- 
eration, it  will  transfer  the  whole  property  to  such  partner, 
wholly  free  from  the  claims  of  the  joint  creditors.^  The  like 
result  will  arise  from  any  stipulation  to  the  same  effect,  in 
the  original  articles  of  copartnership,  in  cases  of  a  dissolution 
by  death,  or  by  any  other  personal  incapacity,  but  not  in 
cases  of  a  dissolution  by  forfeiture  for  felony,  or  by  bank- 
ruptcy. The  reason  of  this  is  obvious.  While  the  partner- 
ship is  solvent  and  going  on,  the  creditors  have  no  equity, 
strictly  speaking,  against  the  effects  of  the  partnership;^ 
neither  have  they  any  lien  on  the  partnership  effects  for 
their  debts.  All  that  they  can  or  may  do  is  to  proceed  by 
an  action  at  law  for  their  debts  against  the  partners ;  and 
having  obtained  judgment  therein,  they  may  cause  the  execu* 
tion  issuing  upon  that  judgment  to  be  levied  upon  the  part- 
nership effects,  or  upon  the  separate  effects  of  each  partner, 
or  upon  both.^  There  being,  then,  no  lien,  and  no  equity  in 
favor  of  the  creditor  against  the  partnership  effects,  until 
such  execution  is  issued  and  levied  thereon,  it  follows  that 
those  effects  are  susceptible  of  being  legally  transferred,  bond 
fide^  for  a  valuable  consideration,  to  any  persons  whatsoever, 
and  as  well  to  the  other  partners  as  to  mere  strangers.^ 

1  Gow  on  P.  c.  6,  §  2,  pp.2d7-241,  {  See  Mittnight  v.  Smith,  2  C.  £. 

8d  ed.;  Coll.  on  P.  B.  2,  c.  1,  §  2,  Green,  259.1 

pp.  113,  114,  2d  ed. ;  Ex  parte  «  Ex^xzrtcRuffin,  6  Ves.  119, 126, 
Peake,  1  Madd.  346;  Ex  parte  Ruffin,  127 ;  Ex  parte  Williams,  11  Yes.  3; 
6  Ves.  119,  127;  Ex  parte  Fell,  10  Ex  parte  Fell,  10  Ves.  347;  Camp- 
Yes.  347:  Ex  jmrte  Williams,  11  bell  v.  Mullett,  2  Swans.  551,  573. 
Yes.  3;  Ex/>ar/eRowlandson,  IRose,  ^  Ex  parte  Ruffin,  6  Yes.  119, 
416;  Campbell  0.  Mullett,  2  Swans.  126,  127;  Ex  parte  Williams,  11 
551,  575;  ante,  §  97,  and  note;  ante^  Yes.  3,  5; an/e,  §  97,  and  note;  anie^ 
§  326,  note;  [Ketchum  v.  Durkee,  1  §  326,  note;  Campbell  v.  Mullett,  2 
Barb.  Ch.  480;  Sage  r.  ChoUar,  21  Swans.  551,  575;  Ex  parte  Fell,  10 
Barb.  596;  Bullitt  v.  Meth.  Epis.  Yes.  347;  [Ketchum  v.  Durkee,  1 
Church,  26  Peun.  St.  108].  Barb.  Ch.  480;  Allen  v.  Center 
■  Ibid.,  and  ante^  §  97,  note,  and  Yalley  Co.,  21  Conn.  130;  Ferson  ». 
anie,  §  326,  note,  and  especially  Monroe,  1  Fost.  462 ;  Howe  v.  Law- 
Ex  parte  Williams,  11  Yes.  3,  5;  rence,  9  Cush.  553;  past,  §§  371- 
[ Waterman  v.  Hunt,  2  R.  I.  208;  373;  21  Law  Mag.  320;  Kimball  v. 
Cook  V,  Beech,  10  Humph.  412].  Thompson,  13  Met.  283;  Baker*8 
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§  359.    Though  the  Consideration  is  that  the  Firm  Debts  he 
assumed  hy  the  Partner  to  whom  the  Transfer  is  made.   And 

Appeal,  21  Penn.  St.  76;  Siegel  r.  He  authorized  his  trustees  to  con- 

Chidsey,  28  Penn.   St.  279;  Rich-  tinue  his  business  either  alone  or  in 

ardson  v.  Tobey,  3  Allen,  81 ;  Dimon  conjunction  with  others,  and  to  em- 

0.   Hazard,  32  N.  Y.  65;  Potts  o,  ploy  the  capital  employed  in  it,  in 

Blackwell,  4  Jones,  £q.  58;  Maries  carrying  it  on,  and  also  to  employ 

V,  Hill,   15    Gratt.   400;   Jones  v,  in  it  any  money  part  of  his  general 

Lusk,  2  Met.  (Ky.)  356;  Mandel  estate.    After  his  death  the  widow 

V.  Peay,  20   Ark.  325;    \Ez  parte  and  son  continued  the  business  until 

Morley,  L.  R.  8  Ch.  1026;  Re  Simp-  they  became  bankrupt.     The  son,- 

son,  L.  R.  9  Ch.  572;  Ex  parte  Dear,  in-law  took  no  part  in  the  business, 

1  Ch.  D.  514;  Ex  parte  Manchester  though  he  knew  it  was  being  con- 

6  County  Bank,  12  Ch.  D.  917;  s.  c.  tinned.  It  was  held  that  the  ma- 
48  L.  J.  N.  8.  Bankr.  94;  Hapgood  chinery  was  not  con vei-ted  into  assets 
V.  Cornwell,  48  111.  64;  Hawk  Eye  of  the  new  firm,  and  that  consequent- 
Woolen  Mills  V.  Conklin,  26  Iowa,  ly  the  unpaid  creditors  of  the  old  firm 
422;  Fargo  o.  Ames,  45  Iowa,  491 ;  were  entitled  to  such  of  the  machin- 
Hollis  V.  Staley,  3  Baxt.  (Tenn.)  ery  as  remained  in  specie  at  the  date 
167;  McGregor  v.  Ellis,  2  Disney  of  the  bankruptcy  of  the  new  firm. 
(Ohio),  286;  Pfirrman  v.  Koch,  1  Ex  parte  Butcher,  13  Ch.  D.  465. 
Sup.  Ct  (Ohio)  460;  Worman  v.  Where  the  partnership  property  re- 
Giddey,  30  Mich.  151;  Schmidlapp  mains  in  gpecie,  and  no  act  has 
V.  Currie,  55  Miss.  597;  Case  v»  been  done  by  the  firm  to  divest  its 
Beauregard,  99  U.S.  119;  National  title,  but  all  the  partners  have  made 
Bank  of  the  Metropolis  v.  Sprague,  separate  transfers  of  their  respective 
5  C.  E.  Green,  13;  State  O.Thomas,  individual     interests    to    different 

7  Mo.  App.  205;  In  re  Wiley,  4  Biss.  persons,  it  is  still  to  be  regarded,  as 
214 ;  In  re  Long,  7  Bened.  141 ;  s.  c.  to  firm  creditors,  firm  property,  and 
9  N.  B.  R.  227 ;  In  re  Montgomery,  is  subject  to  levy  on  execution  in 

8  N.  B.  R.  429 ;  2  Lead.  Cas.  in  Eq.  their  favor.  Menagh  v.  Whitwell, 
4th  Am.  ed.  396.  See  also  Mayer  o.  52  N.  Y.  146).  On  fraudulent 
Clark,  40  Ala.  259;  Coakleyo.  Weil,  transfers  generally,  see  Wilson  v. 
47Md.277;  Kelly  o.  Scott,  49  X.  Y.  Robertson,  21  N.  Y.  587;  Ransom 
595;  Mechanics'  Bank  v.  Hildreth,  v.   Van  Deventer,  41  Barb.   307]; 

9  Cush.  356;  Parker  v.  Bowles,  57  }2  Lead.  Cas.  in  Eq.  4th  Am. 
N.  H.  491;  Sharpe  17.  Johnston,  59  ed.  393,  400;  Flack  v.  Charron, 
Mo.  557 ;  Cooke  17.  Watson,  3  Stew-  29  Md.  311;  Grasswitts  v.  Con- 
art  (N.  J.),  345;  Weaver  v.  Ash-  nally,  27  Gratt.  19;  Menagh  r. 
croft,  50  Tex.  427;  In  re  Shepard,  WhitweU,  52  N.  Y.  146;  Keith  v. 
3  Bened.  347;  s.  c.  3  N.  B.  R.  172.  Fink,  47  111.  272;  Phelps  v.  Mc- 
A  father  and  son  carried  on  business  Xeely ,  66  Mo.  554 ;  Hurlbui-t  o. 
in  partnership,  under  articles  which  Dean,  2  Keyes,  97;  s.  c.  2  Ab- 
provided  that  the  machinery  should  bott*s  Dec.  428;  Day  v.  Wetherby, 
not  form  part  of  the  capital,  but  29  Wis.  363.  Under  the  U.  S. 
should  belong  to  the  father.  The  Bankrupt  Law  of  1867,  see  In  re 
father  died,  having  by  will  ap-  Bryue,  1  N.  B.  R.  464;  In  re 
pointed  his  wife,  his  son,  and  his  Cook,  3  Biss.  122;  Russell  i;.  Mc- 
soD-in-law  executors  and  trustees.  Cord,  17  N.  B.  R.  508;  lie  John- 
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this  18  equally  true  although  the  whole  or  a  part  of  the  con- 
sideration of  the  transfer  is  that  the  partners  taking  the 
property  shall  pay  the  whole  or  a  particular  part  of  the  debts 
of  the  partnership ;  for  that  will  not  aid  the  creditors.  The 
reason  is  that,  in  such  a  case,  the  retiring  partner,  who  so 
transfers  his  share,  has  no  lien  on  the  property  for  the  dis- 
charge of  those  debts,  for  by  his  voluntary  transfer  thereof 
he  has  parted  with  it,  and  trusted  to  the  personal  security 
and  personal  contract  of  the  other  partners.^  Even  if  he  had, 
the  lien  would  not  pass  to  those  creditors  by  operation  of  law, 
so  as  to  become  available  in  their  favor.^    There  may  be,  and 

son,  2  Lowell,  120;  22tf  Waite,  1  benefitof  such  agreement,  and  might 
Lowell,  207;  Patrick  v.  Central  maintain  an  action  thereon  against 
Bank,  1  Dill.  303.  Where  the  the  partner  so  assuming  the  debts 
partnership  was  insolvent  and  the  and  against  the  surety.  And  in 
partners  knew  it,  and  a  transfer  Olson  r.  Morrison,  29  Mich.  895, 
of  firm  property  was  made  to  one  it  was  held  that  the  partnership 
partner,  but  no  possession  was  creditors  might  maintain  a  bill  in 
had  by  him,  it  was  held  that  a  equity,  without  firet  putting  their 
court  of  equity  would  apply  such  claims  in  judgment,  to  enforce  their 
property  as  firm  property.  In  re  lien  upon  property  which  had  been 
Kemptuer,  L.  R.  8£q.  286|.  sold  by  one  partner  to  a  stranger 
*  Ex  parte  Ruffin,  6  Ves.  119,  who  had  agreed  in  writing  to  assume 
126,  127;  Ex  pane  Williams,  11  and  pay  the  firm  debts}. 
Yes.  3,  5-8;  [Croone  v.  Bivens,  2  '  Gow  on  P.  c.  5,  §  2,  pp.  238- 
Head,  339];  {  Giddings  v.  Palmer,  241,  3ded.;  Id.  p.  245;  Id.  pp.  253, 
107  Mass.  269;  West  v.  Chasten,  254;  Ck)lL  on  P.  B.  4,  c.  2,  §  1,  pp. 
12  Fla.  315;  City  of  Maquoketa  603-605;  Ex  parte  Peele,  6  Ves. 
V.  Willey,  35  Iowa,  323;  Hapgood  602;  Ex  parte  Williams,  Buck,  13; 
r.  Cornwell,  48  111.  64;  Latham  v.  Ex  parte  Freeman,  Buck,  471;  Ex 
Skinner,  PhUlips  Eq.  (N.  C.)  292;  parte  Ruffin,  6  Ves.  119,  126,  127; 
Vosper  i;.  Kramer,  4  Stewart  (N.  Ex  parte  WMliaifis,  11  Ves.  3; 
J.),  420;  Crane  v,  Morrison,  17  N.  Campbell  v.  MuUett,  2  Swans.  551, 
B.  R.  393.  But  see  Shackelford  575;  Ex  parte  Fell,  10  Ves.  347; 
V.  Shackelford,  32  Gratt.  481.  In  [Robb  v.  Mudge,  14  Gray,  534; 
order  to  deprive  the  retiring  partner  |  2  Lead.  Cas.  in  £q.  4th  Am.  ed. 
of  his  lien,  the  contract  of  transfer  896  et  seq.;  Re  Johnson,  2  Lowell, 
must  be  executed.  Ex  parte  Wood,  129.  Wiiere  an  assignment  was 
10  Ch.  D.  554.  In  Duulap  v.  Mc-  made,  by  one  partner  to  his  copart- 
Neil,  35  Ind.  816,  it  was  held  that  ner,  of  all  his  interest  in  the  property 
where,  upon  dissolution  of  a  part-  of  the  firm,  with  the  further  stipuia- 
nership,  one  of  the  partners  agreed  tion  that  the  assignee  was  to  apply 
with  the  other  to  pay  all  debts  said  property  and  the  proceeds 
against  the  firm,  and  a  third  person  thereof  to  the  payment  of  the  part- 
signed  the  agreement  as  surety,  a  nership  debts  and  the  necessary  ex- 
firm  creditor  was  entitled   to  the  penses  of  carrying  on  the  business, 
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indeed  often  is,  a  special  agreement,  subsequently  entered 
into  between  the  creditors  and  the  partner  taking  the  trans- 


and  it  was  declared  that  there  Yes.  3,  6,  Lord  Eldon  said:  '*  The 
should  be  no  dissolution  of  the  part-  creditors  are  not  injured  by  the 
nership  so  far  as  it  might  be  neces-  agreement  of  partnera  to  dissolve 
saiy  to  continue  the  same  for  the  the  partnership;  and  that,  from  that 
final  liquidation  and  settlement  of  time,  what  was  joint  property  shall 
its  affairs,  it  was  held  that  there  become  the  separate  property  of  one, 
was  no  dissolution  of  the  partner-  noticeof  the  dissolution  being  given; 
ship,  and  no  such  transfer  as  would  as  either  a  consideration  is  paid,  or, 
make  the  property  the  individual  which  for  this  purpose  is  equal  to  a 
property  of  the  assigned  until  the  consideration,  a  covenant  is  entered 
partnership  debts  were  paid.  In  re  into  to  pay  the  debts  and  indemnify 
Sheppard,  3  Bened.  347;  8.  c.  3  N.  the  retiring  partner,  so  conceived  as 
B.  B.  172 1 .  Partnership  property  not  to  leave  any  lien  upon  the  prop- 
conveyed  on  a  dissolution  to  one  of  erty.  Upon  any  other  principle 
the  partners,  who  agrees  to  hold  and  the  conclusion  must  be  that  a  part- 
convey  one  half  of  it  to  his  copart-  ner  could  not  retire  from  Child's 
ner  after  paying  the  firm  debts,  is  to  house ;  as  the  effects  may  be  dis* 
be  applied,  in  case  of  the  insolvency  tributed  twenty  years  hence  among 
of  both  partners,  to  the  payment  of  the  creditors,  if  they  remain  so.  If 
the  firm  debts.  Harmon  v,  Clark,  creditors  do  not  like  the  arrange- 
13  Gray,  1 14.  See  Wildes  v.  Chap-  ment,  they  must  go  to  each  of  the 
man,  4  £dw.  Ch.  669.  In  Tenney  partners,  and  desire  payment. 
V.  Johnson,  43  N.  H.  144,  upon  Another  material  ground  is  that, 
a  disagreement  between  partners,  where  the  possession  of  the  property 
their  differences  were  submitted  to  is  delivered  over  to  the  surviving 
arbitration,  and  the  award  was  that  partner,  and  he  goes  into  the  world 
all  the  goods  and  assets  of  the  firm  as  a  sole  trader;  he  has  all  the 
should  pass  to  one  of  the  partners,  credit  belonging  to  him  as  such  sole 
who  should  pay  all  the  firm  debts,  trader;  having  the  possession,  and 
and  thereon  such  goods  and  assets  dealing  with  mankind  as  such.  I 
were  all  attached  by  the  separate  qualify  it  so;  for  I  do  not  agree 
creditors  of  such  partner,  and  sub-  that  mere  dissolution  will  work  all 
sequently  by  the  creditors  of  the  this  effect;  as  that  does  no  more 
firm,  and  it  was  held  that  the  letter  than  declare  that  the  partnership  is 
were  entitled  to  be  preferred,  even  not  to  be  carried  on  any  further, 
had  the  award  been  executed  by  a  except  for  winding  up  the  affairs, 
transfer  in  accordance  with  it.  This  and  he  who  has  actual  possession 
is  in  accordance  with  prior  New  has  it  clothed  with  a  trust  for  the 
Hampshire  cases.  Person  p.  Mon-  other,  to  apply  the  property  to 
roe,  1  Post.  462;  Jarvis  u  Brooks,  the  debts;  and  that  will  qualify  the 
8  Post.  136;  Benson  v,  Ela,  35  N.  nature  of  his  possession,  so  that  it 
H.  402].  I  See  also  Caldwell  v,  cannot  be  said  he  has  the  sole  pos- 
Scott,  54  N.  H.  414;  Phelps  r.  Mc-  session  of  the  specific  effects,  or  the 
Keely,  66  Mo.  554;  Conroy  v,  debts,  to  bring  it  within  the  opera- 
Woods,  13  Cal.  626;  an/«,  §  261,  tion  of  the  Statute  of  King  James, 
uot6.|     In  Ex  parte  Williams,  11  which  certainly  affects  debts." 
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fer ;  but  then  the  case  stands  dryly  upon  such  an  agreement, 
and  has  no  operation  beyond  it.^ 

§  860.  QiMsi  Lien  of  Firm  Creditors  on  Firm  Property. 
Subject,  however,  to  these  exceptions,  it  may  be  generally 
stated  that,  where  the  partners  themselves  have  a  lien  upon 
the  partnership  effects  for  the  discharge  of  all  the  debts  and 
obligations  thereof,  as  they  have  in  all  cases  where  they  have 
not  parted  with  it,^  that  lien  may,  in  many  cases,  be  made 
available  for  the  benefit  of  the  creditors.  But  then  the  equi- 
ties of  the  creditors  are  to  be  worked  out  through  the  medium 
of  that  of  the  partners.'^  They  have,  indeed,  no  lien  ;  but,  as 
has  been  said,  they  have  something  approachfng  to  a  lien,  of 
which,  with  the  assent  of  the  partners  entitled  to  the  lien, 
they  may  avail  themselves  in  a  court  of  equity  against  the 
partnership  effects.^    The  community  of  interest  still  remains, 

^  See  Grow  on  P.  c.  5,  §  2,  pp.  the  hands  of  the  surviving  partner 

240,  245|  3d  ed. ;   Id.  p.  254,  where  or  assignees,   as    trustee  for  each 

the  principal  cases  are  collected.  class  of  creditors,  which  will  be  ad- 

*  Ante,  §  97,  and  note,  and  an/^,  ministered  in  equity  against  such 

§  326;  1  Story,  Eq.  Jur.  §§  675,  676;  trustees  upon  the  direct  application 

Holderness  r.  Shackels,  8  B.  &  C.  of  the  creditors.    See  the  able  opin- 

612.  ion  of  Ames,  C.  J. ;  McNutt  o.  Stray- 

*  [And  if  the  contract  of  part-  horn,  39  Penn.  St.  269;  Backus  r. 
nership  is  of  such  a  nature  that  the  Murphy,  39  Penn.  St.  397] ;  {2  Lead, 
copartners  can  enforce  no  such  right  Cas.  in  £q.  4th  Am.  ed.  393,  403. 
of  lien  as  between  themselves,  the  Where,  upon  a  dissolution  by  death, 
partnership  creditors  can  claim  no  the  surviving  partner  becomes  bank- 
such  preference.  Rice  v.  Barnard,  20  rupt,  the  joint  creditors  may  insist 
Vt.  479 ;  Washburn  v.  Bank  of  Bel-  directly  that  the  joint  property  be 
lows  Falls,  19  Vt.  278,  and  the  able  applied  to  the  payment  of  the  joint 
judgment  of  Redfield,  Chancellor,  debts.  See  Re  Clap,  2  Lowell, 
In  the  case  of  Tillinghast  t^.  Champ-  168.  | 

lin,  4  R.  I.  173,  it  was  held  that  the  «  Campbell  v.  Mullett,  2  Swans, 
doctrine  of  the  text  was  applicable  551*  575,  576;  Ex  parte  Ruffing  6 
only  while  the  copartners  are  ad-  Yes.  119,  126,  127;  Ex  parte  Fell, 
ministering  their  own  affairs,  and  10  Ves.  347;  Ex  parte  Williams,  11 
did  not  apply  if  one  partner  died,  Ves.  3;  ante^  §  97,  note,  and  arUe^ 
leaving  the  other  insolvent,  or  when  §  326  and  note ;  3  Kent,  65 ;  Ex  parte 
both  partners  become  bankrupt,  and  Kendall,  17  Ves.  514,  526.  {See 
their  property  is  in  the  hands  of  Bank  of  Kentucky  v.  Hemdon,  1 
assignees.  But  that  in  such  a  case  Bush  (Ky.),  359;  0*Bannon  v,  Mil- 
an equitable  lien  would  attach  in  ler,  4  Bush  (Ky.),  25;  Kelly  ». 
favor  of  the  copartnership  creditors  Scott,  49  N.  Y.  595.  It  seems  the 
uiwn  joint  property,  and  of  sei^arate  quasi  lien  of  the  partnership  credi- 
oruditora  upon  separate  property,  in  tors  over  the  partnership  property 
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notwithstanding  a  dissolution,  so  far  as  is  necessary  to  wind 
up  the  affairs  of  the  partnership ;  and  this  requires  that  what 
was  partnership  property  before  shall,  unless  otherwise 
agreed,  continue  to  be  so  for  the  purpose  of  a  distribution, 
not  as  the  rights  of  the  creditors  may  suggest,  but  as  the 
rights  of  the  partners  themselves  require.  And  it  is  thus, 
through  the  operation  of  administering  the  equities  between 
the  parties  themselves,  that  the  creditors  have  the  opportunity 
of  enforcing  this  quasi  lien.^  In  short,  in  case  of  a  dissolu- 
tion, each  partner  holds  the  joint  property,  clothed  with  a 
trust  to  apply  it  to  the  payment  of  the  joint  debts,  and  sub- 
ject thereto  to  be  distributed  among  the  partners  according 
to  their  respective  shares  therein.' 

§  861.  Lien  arises  only  on  Dissolution  by  Death  or  Bank- 
ruptcy. From  the  foregoing  considerations,  then,  it  is  plain 
that  the  joint  creditors  of  the  partnership,  while  all  the  part- 
ners are  living  and  solvent,  can  enforce  no  claim  against  the 
joint  effects  or  the  separate  effects  of  the  partners,  except  by 
a  common  action  at  law.  It  is  only  in  cases  where  there  is 
a  dissolution  by  the  death  or  bankruptcy  of  one  partner  that 
the  right  of  the  joint  creditors  can  attach,  as  a  quasi  lien, 

continaes   to  exist,  even   althoagh  these  cases  of  distribution  of  joint 

each  partner  has  transferred  his  in-  effects,  it  is  by  force  of  the  equities 

dividual  interest  in  the  partnership  of  the  partners  among  themselves 

property  to  third  persons.     See  Me-  that  the  creditors  are  paid;  not  by 

nagh  0.  Whitwell,  52  N.  Y.  146;  ante^  force  of  their  own  claim  upon  the 

§  359.)  In  Ex  parte  Kendall,  17  Ves.  assets,  for  they  have  none." 
526,  Lord  Eldon  said:    **I  do  not         *  Ex  parte  Williams,  11  Ves.  3, 

recollect  an  instance  that  this  right  6;  Ex  parte  Ruffin,  6  Ves.  119,  126, 

to  go  in  upon  the  separate  fund,  not  127;  arUe,  §  97,  note;  §  326,  note; 

given   by  the   legal  contract,   was  Ex  parte  Kendall,  17  Ves.  514,  526. 

extended  beyond  those  who   were  [See  Stocken   o,  Dawson,  9  Beav. 

creditors  of  the  whole  firm.     Sup-  239,  246.] 

posing  that  all  those  creditors  could         ^  Ibid.    See  Crallan  v.  Oulton,  3 

go  in,  the  next  question  is,  whether  Beav.  1,  7;  [Harmon  t^.  Clark,  13 

the  creditors  of  the  four  can  compel  Gray,  114];   (Boone  v,  Sirrine,  38 

them  to  go  in.     With  regard  to  that,  Ga.   121 ;  Rainey  v,  Nance,  54  111. 

though  much  artificial  doctrine  has  29 ;  Menagh  v.  Whitwell,  52  N.  Y. 

been  introduced    in  this  court,  yet  146 ;   Morss  v.  Gleason,  64  N.  Y. 

creditors,  as  such,  independent  of  204 ;  Howell  v.  Commercial  Bank  of 

the  effect  of  any  special  contract,  Kentucky,  5  Bush  (Ky.),  93;  Till's 

have  no  lien  or  charge  upon  the  Case,3  Neb.  261;  Jones  v.  Newsom, 

effects  of  their  debtor;  and  in  all  7  Biss.  321  {. 
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upon  the  partnership  effects,  as  a  derivative  subordinate  right, 
under  and  through  the  lien  and  equity  of  the  partners.     In 
the  former  case  (of  death)  the  personal  representatives  of 
the  deceased  partner  have  a  right,  whether  his  estate  be  sol- 
vent or  insolvent,  to  insist  upon  a  due  application  of  the 
joint  effects,  to  pay  the  joint  debts  and  fulfil  the  other  pur- 
poses of  the  trust.^    At  law,  indeed,  the  creditors  have  no 
remedy  except  against  the  surviving  partners  for  their  debts ;  ^ 
but  in  equity,  as  we  shall  presently  see,  it  is  far  otherwise. 
In  the  latter  case  (of  bankruptcy),  the  like  equity  attaches 
to  the  solvent  partners,  and  the  assignees  can  stand  only  in 
the  place  of  the  bankrupt,  and  take  hb  rights ;  and  conse- 
quently they  are  entitled  to  nothing,  except  the  surplus  after 
the  discharge  of  all  the  joint  debts  and  of  the  claims  of  the 
other  partners.^    So  that,  in  each  case,  it  is  plain  that  the 
joint  creditors  must  be  paid,  in  order  to  the  due  administra- 
tion of  justice  between  the  partners  themselves.     Thus  we 
see  at  once  how  the  quasi  lien  or  equity  of  creditors  arises, 
and  that  it  is  a  dependent  and  subordinate  right. 

§  862.  Joint  Creditors  may  proceed  in  Equity  against  Estate 
of  Deceased  Partner,  Another  important  consideration  in 
cases  of  a  dissolution  by  death  is^  as  to  the  rights  of  the  joint 
creditors  against  the  estate  of  the  deceased  partner.  We 
have  seen  that  at  law  ^  the  sole  right  of  action  of  the  joint 

1  ExparteUuf^n,  6  Ves.  119, 126,  Godson  v.  Good,  6  Taunt.  587;  Bo- 

127;  Ex  parte  Williams,  11  Ves.  3,  vill  v.  Wood,  2  M.  &  S.  23;  Richards 

6;  antey  §  97,  note;  ante,  §§  326,  346,  v.  Heather,  1  B.  &  Aid.  29;  Coll.  on 

347,  note;  Gow  on  P.  c.  6,  §  2,  pp.  P.  B.  3,  c.  5,  §  2,  p.  503,  2d  ed. 

235,  236,  3d  ed.;  1  Story,  Eq.  Jur.  {See  Roach  v.  Brannon,  57  Miss. 

§§  675,  676;  Coll.  on  P.  B.  3,  c.  3,  490.  | 

1 4,  pp.  404,  405,  2d  ed. ;  Id.  B.  3,  c.  *  See  authorities  cited  in  the  pre- 
5,  §  2,  p.  503;  3  Kent,  65;  Ex  parte  ceding  notes.  { California  Fumitore 
Kendall,  17  Ves.  514,  526;  Wilcox  Co.  v.  Halsey,  54  Cal.  815;  ThraU 
V.  Kellogg,  11  Ohio,  394.  {Where  v.  Crampton,  16  N.  B.  R.  261.( 
the  surviving  partner  becomes  bank-  ^  {In  some  of  the  States  this 
rupt,  the  joint  creditors  may  insist  principle  has  been  changed  by  stafc- 
directly  that  the  joint  property  be  ute.  Sampson  v,  Shaw,  101  Mass. 
applied  to  the  payment  of  the  joint  145;  In  re  Rice,  7  Allen,  112;  Gar- 
debts.    See  Ae  Clap,  2  Lowell,  168.}  rard  v.  Dawson,  49  (ra.  434;  Irby 

*  Ibid.  ;  1  Chitty  on  PL  pp.  39,  v.  Graham,  46  Miss.  425;  Freeman 

40,  3d  ed.;  Bacon,  Ab.  Obligation^  v,  Stewart,  41  Miss.  138;  Ashby  r. 

D.  4;  Com.  Dig.  Abatementj  F.  8;  Porter,  26  Gratt.  455.  ( 
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creditors  is  against  the  survivors;^  and  the  inquiry  here 
naturally  presented  is,  whether  they  have  any  remedy  in 
equity.  The  doctrine  formerly  held  upon  this  subject  seems 
to  have  been  that  the  joint  creditors  had  no  claim  whatsoever 
in  equity  against  the  estate  of  the  deceased  partner,  except 
when  the  surviving  partners  were  at  the  time,  or  subse- 
quently became,  insolvent  or  bankrupt  ;2  but  that  doctrine 
has  been  since  overturned,  and  it  is  now  held  that  in  equity 
all  partnership  debts  are  to  be  deemed  joint  and  several ;  ^ 

*  Ante,  §  361,  note.  survivor  had  property,  out  of  which 

*  See  Lane  v.  Williams,  2  Yern.  the  execution  might  have  been  sat- 
202;  Jacomb  v.  Harwood,  2  Ves.  Sr.  isfied,  which  was  not  discovered  by 
265;  Hankey  v.  Garratt,  1  Ves.  Jr.  the  sheriff.  See  Yates  v.  Hoffman, 
236;  Ex  parte  Ruffin,  6  Ves.   119,  5Hun,  113.{ 

126, 127;  ^jT/jarte  Williams,  11  Ves.  •  jBut  this  doctrine  is  limited 
8;  Ex  parte  Kendall,  17  Ves.  514;  even  in  equity  to  cases  where  the 
Campbell  p.  Mullett,  2  Swans.  551 ;  question  arises  as  to  the  admin - 
Gray  t;.  Chiswell,  9  Ves.  118;  Coll.  istration  of  the  assets  of  a  de- 
on  P.  B.  3,  c.  3,  §  4,  pp.  404-408,  2d  ceased  partner.  Kendall  ».  Ham- 
ed. ;  Hamersleyv.  Lambert,  2  Johns,  ilton,  4  App.  Cas.  504;  and  the  re- 
Ch.  508 ;  Gow  on  P.  c.  5,  §  2,  pp.  marks  of  Lord  Chancellor  Cairns, 
359,  360,  3d  ed.  jThis  doctrine  is  and  of  the  other  law  Lords.  See  also 
still  maintained  in  New  York,  and  the  opinion  of  Thesiger,  L.  J.,  in 
it  seems  also  in  some  of  the  other  the  same  case  below,  3  C.  P.  D.  403; 
States.  See  Lawrence  v.  Trustees  of  Beresford  v.  Browning,  L.  R.  20  Eq. 
the  Leake  &  Watts  Orphan  House,  564;  s.  c.  on  appeal,  1  Ch.  D.  30; 
2  Denio,  577;  s.  c.  11  Paige,  80;  Lind.  on  P.  4th  ed.  369.  Partner- 
Patterson  p.  Brewster,  4  Edw.  Ch.  ship  debts  are  joint  and  several  by 
352;  Richter  p.  Poppenhausen,  42  statute  in  Missouri  and  Alabama. 
N.Y.373;Hoytp.  Bonnett,50N.Y.  Bryant  v.  Hawkins,  47  Mo.  410; 
538;  Haines  v,  Hollister,  64  N.  Y.  Haralson  o.  Campbell,  63  Ala.  278.1 
1 ;  Kohler  v,  Matlage,  72  N.  Y.  259 ;  By  the  civil  law  of  France,  the  rule 
First  National  Bank  of  Chittenango  as  to  the  obligations  of  partners  on 
9.  Morgan,  73  N.  Y.  593;  Pullen  v.  their  partnership  contracts  does  not 
Whitfield,  55  Ga.  174;  OfFutt  v.  seem  to  agree  exactly  with  the  rule 
Scott,  47  Ala.  104  ;  Sherman  o.  of  the  common  law.  They  are  al- 
Kreul,  42  Wis.  33;  The  Troy  lion  ways  understood  to  contract  jointly, 
and  Nail  Factory  p.  Winslow,  11  but  not  always  severally.  The  gen- 
Blatchf.  513.  It  was  held  in  Pope  eral  rule  is,  that  each  partner  is  con- 
V.  Cole,  55  N.  Y.  124,  that  an  ac-  sidered  as  contracting  only  to  the 
tion  would  lie  for  the  recovery  of  a  extent  of  his  interest;  and  in  any 
partnership  debt  against  the  repre-  case,  unless  there  be  an  express 
sentatives  of  a  deceased  partner,  agreement  by  all  the  partners  to 
after  the  recovery  of  a  judgment  bind  themselves  severally,  the  cred- 
therefor  i^inst  the  survivor,  and  itor  can  only  recover  from  each  his 
the  return  of  an  execution  unsatis-  own  proportion  of  the  debt.  One 
fied,  although  it  appeared  that  the  exception  to  this  rule  is  indeed  ad* 
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and  consequently  the  joint  creditors  have  in  all  cases  a  right 
to  proceed  at  law  against  the  survivors,  and  an  election  also 
to  proceed  in  equity  against  the  estate  of  the  deceased  part- 
ner, whether  the  survivors  be  insolvent,  or  bankrupt,  or  not.* 


xnitted  in  favor  of  commercial  part-  Tiffany,  45  HI.  302;  Silverman  v. 
nerships  (soci^tes  de  commerce).  Chase,  90  HI.  37;  Nelson  r.  Hill,  5 
wherein  the  partners  are  liable  How.  127}.  See  Clarke  t*.  Bickers,  14 
jointly  and  severally  (solidairement)  Sim.  639 ;  Wilmer  v,  Currey,  2  De  6. 
for  the  debts  of  the  partnership;  and  &  Sm.  347] ;  ]  Beresford  v.  Browning, 
this  exception  is  created  for  the  par-  L.  R.  20  £q.  564;  s.  c.  on  appeal,  1 
pose  of  extending  the  credit  of  mer-  Ch.  D.  30;  Lewis  v.  United  States,  92 
chants.  But  in  universal  partner-  U.  S.  618;  Irby  v.  Graham,  46  Miss, 
ships  (soci^t^  universelles),  and  in  425.  As  to  the  effect  of  the  Judica- 
all  special  partnerships  (societds  par-  ture  Acts  in  England  upon  this  sub- 
ticuli^res),  which  are  not  commer-  ject,  see  Lind.  on  P.  4th  ed.  369, 
cial  partnerships,  each  partner,  al-  1054,  1058 {.  In  Devaynes  v.  No- 
though  he  is  presumed  to  contract  ble,  1  Mer.  529,  563,  564,  Sir  Wil- 
in  the  name  of  the  firm,  only  binds  liam  Grant  (Master  of  the  Rolls) 
each  one  of  his  copartners  for  his  said:  **  It  may  be  proper,  however^ 
proportional  part  of  the  debt.  When,  to  observe  that  the  common  law, 
indeed,  a  partner  has  contracted  for  though  it  professes  to  adopt  the 
the  firm  in  his  own  sole  name,  he  is  Lex  Mercatoria,  has  not  adopted  it 
solely  responsible  to  the  creditor,  throughout  in  what  relates  to  part- 
but  he  has  a  legal  claim  for  indem-  nership  in  trade.  It  holds,  indeed, 
nification  and  contribution  therefor  that  although  partners  are  in  the 
on  each  partner  for  his  proportion,  nature  of  joint  tenants,  there  shall 
unless  he  have  transgressed  the  lim-  be  no  survivorship  between  them  in 
its  of  his  authority,  or  been  guilty  of  point  of  interest.  Yet  with  regard 
fraud.  See  Foth.  de  Soo.  c.  vi.  §  1,  to  partnership  contracts,  it  applies 
No.  96,  §  111,  Nos.  103-106.  its  own  peculiar  rule,  and,  because 
^  Coll.  on  P.  B.  3,  c.  3,  §  4,  pp.  they  are  in  form  joint,  holds  them 
407-413,  2d  ed.;  Devaynes  v.  Noble,  to  produce  only  a  joint  obligation, 
1  Mer.  529;  s.  c.  2  Russ.  &  M.  495;  which  consequently  attaches  exclu- 
Sumner  t?.  Powell,  2  Mer.  30;  8.  c.  sively  upon  the  survivors;  whereas, 
Turn.  &  R.  423;  Wilkinson  v.  Hen-  I  apprehend,  by  the  general  mercan- 
derson,  1  Myl.  &  K.  582;  Thorpe  v.  tile  law,  a  partnership  contract  is 
Jackson,  2  You.  &  C.  Ex.  553 ;  Gow  several,  as  well  as  joint.  That  may 
on  P.  c.  5,  §  2,  pp.  358-360,  3d  ed. ;  probably  be  the  reason  why  courts 
Id.  §  3,  pp.  290-292;  1  Story,  Eq.  of  equity  have  considered  joint  con- 
Jur.  §  676;  3  Kent,  64;  Hamersley  tracts  of  this  sort  (that  is,  joint  in 
V.  Lambert,  2  Johns.  Ch.  508;  Bel-  form)  as  standing  on  a  different 
knap  V,  Cram,  11  Ohio,  411;  [Rice  footing  from  others.  The  cases  of 
V.  Gordon,  11  Beav.  265;  Brown  relief  on  joint  bonds  may  be  ac- 
V,  Douglas,  11  Sim.  283;  Vance  t;.  counted  for  on  the  ground  of  mis- 
Cowing,  13  Ind.  460;  Kimball  v,  take  in  the  manner  of  framing  the 
Whitney,  15  Ind.  280;  (Lind.  on  instrument;  and  it  may  be  said  that 
P.,  4th  ed.,  869,  1050;   Mason  v,  equity  gives  to  them  no  other  effect 
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The  consequence  is  that  the  joint  creditors  need  not  now 
wait  until  the  partnei-ship  affaira  are  wound  up,  and  a  final 

adjustment  thereof  is  made ;  but  they  may  at  once  proceed, 
as  upon  a  joint  and  several  contract  in  equity  against  the 
estate  of  the  deceased  partner ;  although  in  any  such  suit  the 
surviving  partners  must  be  made  parties,  as  pei-sons  interested 
in  taking  the  account.^ 

than  it  was  the  intention  of  the  par-  be  obtained  from  the  surviving  part- 
ties  themselves  to  have  given  to  ner;  or  whether  the  joint  creditor 
them.  But  how  is  it  possible  to  ex-  may,  in  the  first  instance,  resort  to 
plain  the  cases  upon  partnership  the  assets  of  the  deceased  partner, 
notes,  so  as  to  distinguish  them  from  leaving  it  to  the  personal  represen- 
ordinary  partnership  debts?  "  tatives  of  the  deceased  partner  to 
1  Coll.  on  P.  B.  3,  c.  3,  §  4,  pp.  take  proper  measures  for  recovering 
404,  405,  2d  ed. ;  jLind.  on  P.  4th  what,  if  anything,  shall  appear  upon 
ed.  369-371;  Nelson  v.  Hill,  5  the  partnership  accounts  to  be  due 
How.  127;  Anderson  v.  Pollard,  62  from  the  surviving  partner  to  the 
Ga.  46);  a/i/e,  §347;  Wilkinsons,  estate  of  the  deceased  partner.  Con- 
Henderson,  1  Myl.  &  K.  582,588.  sidering  that  the  estate  of  the  surviv- 
On  this  occasion  Sir  John  Leach  ing  partner  is  at  all  events  liable  to 
(Master  of  the  Rolls)  said:  *'  All  the  full  satisfaction  of  the  creditors, 
the  authorities  establish  that,  in  and  must  first  or  last  be  answerable 
the  consideration  of  a  court  of  equi-  for  the  failure  of  the  surviving  part- 
ty,  a  partnership  debt  is  several,  as  ner;  that  no  additional  charge  is 
well  as  joint.  The  doubts  upon  the  thrown  upon  the  assets  of  the  de- 
present  question  seem  to  have  arisen  ceased  partner  by  the  resort  to  them 
from  the  general  principle  that  the  in  the  first  instance,  and  that  great 
joint  estate  is  the  first  fund  for  the  inconvenience  and  expense  might 
payment  of  the  joint  debts,  and  that  otherwise  be  occasioned  to  the  joint 
the  joint  estate  vesting  in  the  sur-  creditors;  and,  further,  that  accord- 
viving  partner,  the  joint  creditor,  ing  to  the  two  decisions  in  Sleech's 
upon  equitable  considerations,  ought  Case  in  the  cause  of  Devaynes  v. 
to  resort  to  the  surviving  pai-tner  Noble,  the  creditor  was  permitted 
before  he  seeks  satisfaction  from  the  to  charge  the  separate  estate  of  the 
assets  of  the  deceased  partner.  It  is  deceased  partner,  which  in  equity 
admitted  that  if  the  surviving  partner  was  not  primarily  liable,  as  between 
prove  to  be  unable  to  pay  the  whole  the  partners,  without  first  having 
debt,  the  joint  creditor  may  then  resort  to  dividends,  which  might  be 
obtain  full  satisfaction  from  the  as-  obtained  by  proof  under  the  com- 
sets  of  the  deceased  partner.  The  mission  against  the  surviving  part- 
real  question,  then,  is,  whether  the  ner,  I  am  of  opinion  that  the  plain- 
joint  creditor  shall  be  compelled  to  tiff  is  entitled  in  this  case  to  a  de- 
puraue  the  surviving  partner  in  the  cree  for  the  benefit  of  himself,  and 
first  instance,  and  shall  not  be  per-  all  other  joint  creditors,  for  the 
mitted  to  resort  to  the  assets  of  the  payment  of  his  debt  out  of  the 
deceased  partner  until  it  is  estab-  assets  of  Shepherd,  the  deceased 
Ibhed  that  full  satisfaction  cannot  partner.*' 
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§  363.  Mights  of  Joint  and  Separate  Creditors  in  Estate  of 
Deceased  Partner,  Still  another  inquiry  may  remain  in  cases 
where  the  estate  of  the  deceased  partner  is  not  sufficient  to 
pay  all  his  separate- debts  and  all  the  joint  debts;  and  that  is, 
whether  the  debts  are  to  be  paid  pari  pa^ssu  out  of  the  assets 
of  the  deceased,  or  either  is  entitled  to  a  preference.  The 
general  rule  would  seem  to  be,  as  it  is  in  bankruptcy,  that 
the  joint  creditors  have  a  priority  of  right  to  payment  out  of 
the  joint  estate,  and  the  separate  creditors  a  like  right  of  pri- 
ority to  payment  out  of  the  separate  estate ;  and  the  surplus, 
if  any,  is  divisible  among  the  other  class  of  creditors.^     In 

^  Gray  v,  Chiswell,  9  Yes.  118,  Mr.  Chancellor  Kent  has  collected 
124,  125;  Twisa  i;.  Massey,  1  Atk.  the  principal  cases  in  his  note  (b^ 
67;  Ex  parte  Cook,  2  P.  Wms.  500;  to  3  Kent,  65.  The  subject  was 
Ex  parte  Clay,  6  Yes.  813;  Coll.  on  also  yery  fully  discussed  by  the  same 
P.  B.  4,  c.  2,  §  1,  p.  595,  2d  ed. ;  Td.  learned  judge,  and  all  the  then  ex- 
§8,  pp.  623,  624;  8  Kent,  64,  65;  isting  authorities  were  cited  by  him 
Murray  ».  Murray,  5  Johns.  Ch.  60,  in  Murray  v,  Murray,  5  Johns.  Ch. 
74-77;  Tucker  o.  Oxley,  5  Cranch,  60,  and  by  Mr.  Chief  Justice  Tilgh- 
84,  44,  45;  Gow  on  P.  c.  5,  §  3,  pp.  man,  and  Mr.  Justice  Gibson,  and 
286,  287,  3d  ed. ;  Id.  pp.  316-323;  Mr.  Justice  Duncan  in  Bell  v,  New- 
Payne  V.  Matthews,  6  Paige,  19;  man,  5  S.  &  R.  78,  85-107.  Still 
Comm.  Bank  of  Lake  Erie  o.  West-  more  recently  this  doctrine  has  been 
em  Reserve  Bank,  11  Ohio,  444,  reviewed  at  large  by  Mr.  Chief  Jua- 
451 ;  [Ridgway  v.  Clare,  19  Beav.  tice  Shaw,  in  an  elaborate  opinion 
111 ;  Ixxige  v.  Pritchard,  4  Giff.  294;  in  Allen  v.  Wells,  22  Pick.  450;  and 
8.  c.  on  appeal,  1  De  G.  J.  &  S.  610;  the  conclusion  to  which  he  has  ar- 
Bridge  v,  McCullough,  27  Ala.  661;  rived  seems  entirely  well  founded, 
Rodgers  v,  Meranda,  7  Ohio  St.  179,  that  the  doctrine  is  one  that  can  be 
187,  where  the  subject  is  very  ably  properly  enforced  in  equity  only, 
examined.  Walker  r.  Eyth,  25  and  not  at  law.  The  comments  of 
Penn.  St.  216;  Weyer  v.  Thorn-  all  these  learned  judges  upon  the 
burgh,  15  Ind.  124;  Moline  Water  general  doctrine  are  very  instmc- 
Power  Co.  v.  Webster,  26  III.  233;  tive,  and  in  a  great  measure  exhaust 
Pahlman  v.  Graves,  Id.  405;  Toombs  the  subject  (It  seems  that  the  rca- 
V.  Hill,  28  Ga.  371;  post,  §  876];  sons  given  for  the  preference  of  the 
|Lind.  on  P.  4th  ed.  1054  et  seq. ;  1  separate  creditors  in  the  distribution 
Am.  Lead.  Cas.  6th  Am.  ed.  •480,  of  the  estate  of  the  deceased  partner 
586 ;  Irby  v.  Graham,  46  Miss.  425;  are  somewhat  varied.  In  some  of  the 
Bond  c.  Nave,  62  Ind.  506;  Kreis  v.  cases  this  preference  appears  to  be 
Gorton,  23  Ohio  St.  468.  See  also  founded  upon  the  analogy  of  the  pro- 
Bass  f».  Estill,  50  Miss.  300;  Mc-  ceedings  in  bankruptcy,  and  in  others 
Cormick's  Appeal,  55  Penn.  St.  252.  upon  the  principle  that,  as  at  law  the 
But  see  Ashby  v.  Porter,  26  Gratt.  separate  estate  of  the  deceased  part- 
456  (.  — This  doctrine  has  not  been  ner  is  relieved  from  all  liability  to 
universally  adopted    in    America,  the  joint  creditors,  and  can  only  be 
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cases  where  there  is  both  a  joint  estate  and  a  separate  estate, 
the  rule  may  not  be  unreasonable,  us  at  most  it  only  puts  the 
joint  creditors  of  the  partnership  to  an  election,  whether  they 
will  proceed  against  the  joint  estate,  or  against  the  separate 
estate,  where  both  estates  are  insolvent.  .  But  where  there  is 
no  joint  estate,  the  case  may  seem  to  be  involved  in  more 
nicety  and  diflSculty,  since  under  such  circumstances  the  cred- 
itors would  seem,  as  their  contract  is  several  as  well  as  joint, 
to  be  entitled,  upon  general  principles,  to  claim  pari  passu 
with  the  separate  creditors.^  However,  it  cannot  be  posi- 
tively affirmed  that  such  is  the  settled  doctrine  in  equity,  in 
cases  of  deceased  partners.  On  the  contrary,  there  seems  to 
be  some  conflict  of  opinion  upon  the  point.^    In  bankruptcy, 

reached  by  them  in  equity,  a  court  which  has  been  seriously  questioned, 
of  equity  will,  when  the  estate  see  post,  §  877;  but,  on  the  other 
comes  before  it  to  be  distributed,  hand,  the  latter  method  produces  a 
observe  the  legal  priority  of  the  sepa-  uniformity  in  distributing  the  es- 
tate creditors,  and  so  postpone  the  tates  of  both  insolvent  and  deceased 
joint  creditors  until  the  separate  partners,  which  recommends  it  in 
creditors  have  been  satisfied.  See  practice.  This  is  best  seen  in  the 
the  elaborate  discussion  in  the  administration  of  the  assets  of 
American  note  to  Silk  o.  Piime,  2  the  last  surviving  partner.  Both 
Lead.  Cas.  in  Eq.  4th  Am.  ed.  3S4,  the  joint  and  separate  creditors  have 
891,  417  et  seq.  But  in  many  of  the  a  legal  claim  on  these  assets,  and 
States  at  the  present  day  the  estate  therefore,  according  to  the  princi- 
of  the  deceased  partner  is  liable  at  pies  of  the  paragraph  quoted  above, 
law  (see  cases  collected  in  note  to  ought  to  take  pari  passu,  while  in 
§  362,  ante),  and  therefore  in  those  the  estate  of  the  partner  who  died 
States  the  reason  last  above  given  can  first,  his  separate  creditors,  accord- 
hardly  be  accepted  as  satisfactory .  In  ing  to  the  same  principle,  would 
England  the  same  rules  as  are  ap-  have  the  priority,  a  difference  which 
plied  in  bankruptcy  in  the  distribu-  is  at  least  inconvenient.] 
tion  of  the  separate  estate  have  been  ^  Coll.  on  P.  B.  8,  c.  3,  §  4,  p. 
adopted  in  administering  upon  the  413,  2d  ed. ;  [Emanuel  v.  Bird,  19 
estate  of  a  deceased  partner.    Lind.  Ala.  596]. 

on  P.  4th  ed.  1054;  Judicature  Act,         >  Cowell  o.  Sikes,  2  Rum.  191, 

1875,  §  10;  Laoey  v.  Hill,  L.  R.  8  Ch.  194,  196.  —  In  this  case  Lord  Gif- 

441 ;  Ex  parte  Topping,  4  De  G.  J.  &  ford  (Master  of  the  Rolls)  seemed 

S.  551 .  See,  before  that,  cases  supra,  to  be  of  opinion  that  the  joint  cred- 

and  Whittingstall  v.  Grover,  10  W.  itors  under  such  circumstances  could 

R.  53. 1     [There  is  a  theoretical  ad-  not  come  in    pari  passu  with  the 

vantage  in  supporting  the  distribu-  separate  creditors.     But  Lord  El- 

tion  of  a  deceased  partner's  estate  on  don,  under  the  circumstances  of  that 

acknowledged  principles  of  equity  particular  case,  thought  otherwise, 

jurisprudence  rather  than  on  a  prac-  Mr.  CoUyer  on  this  subject  says: 

tice  in  bankruptcy,  the  soundness  of  *'We  ought  not  to  conclude  this 
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where  there  is  do  joint  estate  and  there  is  no  solvent  partner, 

subject  without  adverting  to  the  ment  of  the  separate  debts.  It  was 
question »  whether,  when  a  partner-  a  principle  of  the  Roman  law,  and 
ship  creditor  has  obtained  a  decree  it  has  been  acknowledged  in  the 
in  equity  for  payment  of  his  debt  equity  jurisprudence  of  Spain,  Eng- 
ont  of  the  estate  of  the  deceased  land,  and  the  United  States,  that 
partner,  he  is  entitled  to  receive  partnership  debts  must  be  paid  out 
payment  pari  passu  with  the  sepa-  of  the  partnership  estate,  and  pri- 
rate  creditors  of  that  partner.  If  vate  and  separate  debts  out  of  the 
this  point  were  decided  on  principle  private  and  separate  estate  of  the 
alone,  and  without  reference  to  any  individual  partner.  If  the  partner- 
supposed  analogy  between  the  prac-  ship  creditors  cannot  obtain  payment 
tice  in  the  courts  of  equity  and  the  out  of  the  partnership  estate,  they 
practice  in  baukiuptcy,  it  seems  cannot  in  equity  resort  to  the  pri- 
clear  that  the  partnership  creditor,  vate  and  separate  estate,  until  pri- 
as  resting  on  his  separate  contract,  vate  and  separate  creditors  are 
would  have  a  right  to  come  in  com-  satisfied ;  nor  have  the  creditors  of 
petition  with  the  separate  creditors,  the  individual  partners  any  claim 
On  the  other  hand,  the  cases  of  upon  the  partnership  property,  until 
Gray  v.  Chiswell  and  Cowell  ».  all  the  partnership  creditors  are 
Sikes  tend  to  show  that,  by  anal-  satisfied.  The  basis  of  the  general 
ogy  to  the  rule  in  bankruptcy,  the  rule  is  that  the  funds  are  to  be  lia- 
partnership  creditor  will  in  such  ble  on  which  the  credit  was  given, 
case  be  postponed  to  the  separate  In  contracts  with  a  partnership  the 
creditors,  unless  there  be  no  joint  credit  is  supposed  to  be  given  to  the 
estate.*'  Mr.  Chancellor  Kent,  in  firm;  but  those  who  deal  with  an  in- 
his  Commentaries,  seems  to  have  dividual  member  rely  on  his  suffi- 
laid  down  the  doctrine  in  general  ciency.''  3  Kent,  64, 65.  The  modem 
terms,  as  equally  applicable  to  all  Code  of  Commerce  of  France  provides 
cases.  His  language  is:  '*  The  joint  (art.  534)  that  the  creditor,  holding 
creditors  have  the  primary  claim  a  joint  and  several  obligation  of  the 
upon  the  joint  fund,  in  the  distri-  insolvent  and  other  persons,  who 
bution  of  the  assets  of  bankrupt  or  are  also  insolvent,  shall  participate 
insolvent  partners,  and  the  partner-  in  the  dividends  of  all  their  respec- 
ship  debts  are  to  be  settled  before  tive  estates,  until  he  shall  be  fully 
any  division  of  the  funds  takes  place,  paid.  See  also  17  Duranton,  Cours 
So  far  as  the  partnership  property  de  Droit  Franc.  §  457,  and  5  Duver- 
has  been  acquired  by  means  of  part-  gier,  Droit  Civil  Franc.  §  406,  cited 
nership  debts,  those  debts  have  in  post,  §  365  ;  4  Pardessus,  Droit 
equity  a  priority  of  claim  to  be  dis-  Comm.  §  1089.  [See  post,  §  380; 
charged;  and  the  separate  creditors  |2  Lead.  Cas.  in  £q.  4th  Am.  ed. 
are  only  entitled  in  equity  to  seek  384 1.  In  Weyer  v,  Thornburgh,  15 
payment  from  the  surplus  of  the  Ind.  124,  though  there  were  no  joint 
joint  fund,  after  satisfaction  of  the  assets,  yet  the  joint  creditors  were 
joint  debts.  The  equity  of  the  rule,  not  allowed  to  share  pari  pasxu  in 
on  the  other  hand,  equally  requires  the  estate  of  a  deceased  partner.] 
that  the  joint  creditors  should  only  {See  also  Olleman  v.  Reagan,  28 
look  to  the  surplus  of  the  separate  Ind.  109.  But  in  Higgins  v.  Reo- 
estates  of   the  partners  after  pay-  tor,  47  Tex.  861,   there  being   no 
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joint  creditors  are  permitted  to  prove  against  the  bankrupt's 
estate  pari  passu  with  the  separate  creditors.^ 

§  864.  Same  Subject.  Be  this  doctrine  as  it  may,  it  seems 
certain  that  the  joint  creditors  cannot  be  compelled,  in  case 
of  the  death  of  one  partner  and  the  bankruptcy  of  the  sur- 
vivors, to  resort  to  the  estate  of  the  deceased  partner  for  pay- 
ment for  the  benefit  of  the  fund  in  bankruptcy,  in  aid  of 
creditors  who  are  creditors  of  the  survivors  and  not  of  the  old 
partnership.^  For  the  rule  in  equity  that  where  one  person  can 
resort  to  two  funds  for  payment,  and  another  can  resort  to  one 
only,  the  latter  may  compel  the  former  to  resort  to  the  fund  to 
which  he  may  exclusively  resort  in  aid  of  the  latter,  applies 
only  where  both  debts  are  due  by  precisely  the  same  debtors.* 

§  365.  Roman  Law.  This  principle  of  equity  jurisprudence, 
that  the  joint  creditors  shall  be  entitled  to  a  priority  of  pay- 
ment out  of  the  joint  effects,  and  the  separate  creditors  to  a 
like  priority  out  of  the  separate  effects,  before  the  other  class 
of  creditors  shall  be  entitled  to  any  portion  of  the  surplus,  is 
not,  perhaps,  under  all  its  aspects,  so  purely  artificial  as  it  has 
sometimes  been  suggested  to  be ;  at  least,  it  has  been  often 
relied  upon  as  the  dictate  of  natural  justice.^  In  the  Roman 
law,  if  one  man  carried  on  two  separate  trades,  it  seems  that 
the  creditors,  who  sepamtely  supplied  goods  or  credit  for  the 
use  of  either  of  those  trades,  had  a  privilege  or  right  of  pay- 
ment out  of  the  property  employed  therein,  in  preference  to 
the  creditors  in  the  other  business.  *'  Utputa,"  says  Ulpian, 
^^  duas  negotiationes  exercebat  (puta  sagariam  et  linteariam)  et 
beparatos  habuit  creditores?  Puto,  separatim  eos  in  tributum 
vocari;  unusquisque  enim  eorum  merci  magis,  quam  ipsi, 
credidit.''^    Straccha  lays  down  the  like  doctrine  in  the  case 

joint  fund,  the  joint  and  separate  pp.  629,   630,  2d  ed.     {As  to  how 

creditors  were  held  to  be  entitled  to  far  the  Judicature  Acts  have  altered 

share  pari  passu  in  such  estate.)  this,  see  Lind.  on  P.  4th  ed.  1197.  [ 

*  Ex  parte  Kensington,  14  Ves.         •  Ibid. ;  1  Story,  Eq.  Jur.  §§  558- 

447;  fix /?arr«  Janson,  3  Madd.  229 ;  560;    Id.   §§  642-645;    [House  u. 

Buck,  227;  Ex  parte  Sadler,  15  Ves.  Thompson,  3  Head,  512]. 
62;  Coll.  on  P.  B.  4,  c.  2,  §  3,  pp.         *  Ex  parte  Elton,  3  Ves.    238, 

624,  626,  627,  2d  ed.     [See  post,  242;  [Rodgers  v.  Meranda,  7  Ohio 

§  380.]  St  179]. 

«  Ex  parte  Kendall,  17  Ves.  514,         »  D.  14, 4,  5, 15;  Both.  Band.  14, 

626,  527;  Coll.  on  B.  B.  4,  c.  2,  §  3,  4,  n.  8;  2  Emerigon,  Contrat  k  la 
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of  the  failure  or  insolyency  of  a  merchant  engaged  in  two 
kinds  of  business.  ^^  Si  mercator  duas  negotiationes  exercuis- 
set,  puta  sagaiiam  et  linteariam,  et  separatos  habuerit  cred- 
itores  in  dictis  mercibus,  separatos  eos  in  tributum  Tocari ;  et 
ilia  ratio  in  prsedictis  redditur;  quia  unusquisque  creditor 
magis  merci^  quam  mercatori,  credidit ;  et  ne  ex  alterius  re 
merceve  alii  indemnes  fiant,  alii  damnum  sentiant."  ^ 

§  366.  French  Law.  Emerigon  holds  the  same  doctrine ; 
and  says  that  where  a  peraon  carries  on  two  trades  in  differ- 
ent houses,  the  creditors  who  have  given  credit  to  one  of  these 
trades  or  houses  have  a  privilege  upon  the  effects  there  found, 
to  the  exclusion  of  the  creditors  who  have  given  credit  to  the 
other  trade  or  house ;  and  these  last  creditors  have  also  a  like 
exclusive  privilege  upon  the  effects  of  the  trade  or  house  to 
which  they  have  given  credit.*  And  he  puts  the  very  case 
of  the  joint  creditors  of  a  partnership  as  clearly  settled  in  the 
French  law,  saying  that  the  joint  creditors  of  a  partnership 
have  a  privilege  or  preference  of  payment  out  of  the  partner- 
ship effects  before  the  separate  creditors  of  any  one  partner ; 
and  that  the  respective  creditors  of  two  different  partnerships 
have  the  like  exclusive  privilege  and  preference  upon  the 
partnership  effects  of  each  partnership,  although  both  firms 
are  composed  of  the  very  same  persons.'  And  he  gives  the 
very  reason  assigned  therefor  in  the  Roman  law :  '^  Unusquis- 
que enim  eorum  merci  magis,  quam  ipsi,  credidit."^  This 
also  seems  to  be  the  recognized  doctrine  in  the  modern  juris- 
prudence of  France ;  and  it  has  been  so  promulgated  by  some 
of  its  most  approved  jurists.^ 

Grosse,  c.  12,  §  6,  p.  582,  ed.  1783;  4  Pardessus,  Droit  Comm.  §§  1089, 

Inst.  4,  7,  3;  17  Duranton,  Cours  1207.  —  In  relation  to  the  correla- 

de  Droit  Franc.  §  457,  pp.  512-514.  tive    principle,   that    the   separate 

^  Straccha  de  Decoctoribus,  Pars  creditors  ought  first  to  be  paid  out 

Ultima,  n.  21,  p.  469,  ed.  1669.  of  the  separate  effects  of  the  debtor 

'  Emerigon,  Contrat  k  la  Grosse,  partner,  there  does  not  seem  to  be 

c.  12,  §  G,  p.  582,  ed.  1783.  the  same  uniformity  of  opinion  at 

*  Ibid.  present   prevailing  in   France,   al* 
^  Ibid.     See,  also,  2  Story  £q.  though  Duranton  strongly  inclines 

Jur.  §§  1221-1223,  1239,  1240.  to  hold  it.    His  language  is:  '<  Mais 

*  17  Duranton,  Cours  de  Droit  il  n'y  a  pas  lieu  de  dire,  en  sens  in- 
Franc.  §  457,  p.  512-515;  5  Duver-  verse,  que  les  cr^anciers  particu- 
gier,  Droit  Civil  Franc.  §§  405,  406;  liers  d'un  associ^  doivent  Stre  payea 
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§  867.  What  are  Joint  and  what  Separate  Debts.  In  rela- 
tion to  what  properly  constitute  joint  debts  of  the  partnership, 
and  what  constitute  separate  debts  of  the  particular  partners, 
the  considerations  already  suggested  in  another  place  will,  in 
a  great  measure,  supersede  any  discussions  here.^    It  may, 

8ur  les  biens  personnels  de  cet  cr^anciers  particuliers  de  I'associ^ 
associ^,  par  prdf^rence  aux  cr^an-  soient  pay^s  par  preference  k  eux 
ciers  quMl  a  k  raison  de  la  soci^t^,  sur  les  biens  personnels  de  cet  as- 
mdnie  en  ce  qui  concerne  la  part  de  soci^.  La  loi  cit^e  au  n*'  pr^^dent 
ses  coas8oci6s  dans  ces  meines  dettes,  fournirait  un  argument  pour  le  de- 
dans le  cas  ou  ils  en  seraient  tenus  cider  ainsi.  On  en  trouverait  un 
solidairement,  soit  parce  que  la  so-  semblable  dans  la  loi  3,  §  2,  ff.  de 
cietd  serai t  en  nom  coUectif,  soit  separalionibus,  ou  Papiuien,  contre 
parce  que  les  associ^s  se  seraient  ob-  le  sentiment  de  Paul  et  d'Ulpieu 
lig^s  avec  clause  de  solidarity;  car  (dans  la  5*,  au  meme  titre),  qui  ne 
cet  associ^  est  obligd,  k  Pegard  des  voulaient  pas  que  les  effets  de  la 
uns  comme  k  regard  des  autres,  sur  separation  pussent  Stre  scind^, 
tous  ses  biens  pr^sens  et  k  venir,  par  admettait  Men  les  cr^anciers  du 
consequent  sur  ses  biens  particuliers  d^funt,  qui  avaient  demand^  la 
comme  sur  ceux  qu'il  avait  pour  sa  separation  des  patrimoines,  k  se 
part  dans  la  socidte.  Et  de  mdme  faire  payer  aussi  sur  les  biens  par- 
que  les  creanciers  particuliers  d'un  ticuliers  de  Pheritier,  mais  toutefois 
heritier  ne  peuvent  demander  la  apr^  discussion  pr^alablement  faite 
separation  de  son  patrimoine  d'aveo  de  ceux  du  defunt,  et,  en  outre, 
celui  du  d^funt  (art.  881),  pour  6tre  apr^s  le  paiement  integral  des  crean- 
payes  sur  ses  biens  par  preference  aux  ciers  particuliers  de  Theritier;  de- 
creanciers  de  la  succession,  de  mSme  cision  qu'avait  adoptee  Domat,  Le- 
les  creanciers  particuliers  d'un  as-  brun,  et  Potbier.  Comme  le  point 
socle  nedoivent pas pouvoir demander  en  question  n'est  pas  positivement 
la  separation  de  ses  biens  personnels  prevu  et  regie  par  le  Code  Civil,  les 
de  ceux  qu'il  a  dans  la  societe,  pour  juges,  en  virtu  de  Particle  4,  pour- 
§tre  payes  sur  ces  m@mes  biens  par  raient  le  decider  de  la  sorte,  en 
preference  aux  creanciers,  qu'il  a  suivant  les  regies  de  requite,  qui 
relativement  aux  affaires  de  cette  paraissent  en  effet  vouloir  une  sem- 
societe.  n  y  a  parite  parfaite;  cet  blable  decision."  17  Duranton, 
associe,  en  contractant  la  societe,  Cours  de  Droit  Fran9ais,  §  458,  pp. 
et  des  dettes  relativement  k  cette  515-517.  M.  Duvergier  holds  a  dif- 
mSme  societe,  a  fait  ce  qu'il  avait  le  ferent  opinion.  5  Duvergier,  Droit 
droit  de  faire,  comme  un  heritier,  Civil  Franc.  §  406. 
qui,  en  acceptant  purement  et  sim-  ^  Ante,  §§  126-155;  Coll.  on  P.  B. 
plement  une  succession  oberee,  a  4,  c.  2,  §  1,  pp.  613-622,  2d  ed. 
pris  sur  lui  les  dettes  du  defunt.  [See  also  Tremlett  v.  Hooper,  10 
Tout  ce  qu'on  pourrait  dire  de  plus  Gray,  254;  Fisher  r.  Mi  not,  Id. 
juste,  et  telle  est  Topinion  de  260];  (Union  National  Bank  of 
plusieurs  personnes,  c'est  que  si  les  Chicago  i;.  Bank  of  Commerce  of 
creanciers  de  la  societe  demandent  St.  Louis,  94  111.  271;  Re  Hol- 
ketre  payes  par  preference  sur  ses  brook,  2  LoweU,  259;  Forsyth  ». 
biens,  ils  doivent  souffrir  que  les  Woods,  5  N.  B.  R.  78;  where  A.  & 
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however,  be  generally  stated  that  wherever  the  original  credit 
is  given  to  the  partnership,  that  will  constitute  a  debt  against 
the  partnership,  notwithstanding  the  partner  contracting  the 
debt  may  also  have  given  his  own  separate  security  therefor, 
or  have  also  made  himself  personally  liable  therefor.^  And, 
on  the  other  hand,  wherever  the  original  credit  has  been  ex- 
clusively given  to  the  partner  contracting  the  debt,  the  part- 
nership will  not  be  liable  therefor,  but  the  individual  partner 
only,  although  it  has  been  applied  to  the  use  and  benefit  of 
the  partnership.^ 

§  368.  Same  Subject.  So,  also,  if  the  original  debt  is  exclu- 
sively contracted  by  one  partner  on  his  own  account,  but  it  has 
been  immediately  assumed  by  the  partnership,  with  the  con- 
sent and  approbation  of  the  creditor,  as  a  partnership  debt,  it 
will  henceforth  be  treated  in  his  favor  as  a  joint  debt.^  So, 
if  one  partner  is  separately  entrusted  with  trustmoney,  and 
he,  with  the  knowledge  and  consent  of  his  partners,  applies 
it  to  partnership  purposes,  it  will  constitute  a  joint  debt 
against  the  partnership  at  the  election  of  the  cestui  que  trusty 
or  beneficiary.* 

B.,  prior  to  entering  into  a  oopart-  its  payment.    Whittemore  v. Elliott, 

nership,  secured  a  loan  of  money,  7  II un,  518 1. 

and  gave    a    note  therefor  signed  ^  Ante,  §  140;  Gow  on  P.  c  5, 

by  their  individual  names,  and  af-  §  3,  pp.  282-285;  Wats,  on  P.  c.  5, 

terwards  used    a    portion   of     the  pp.  274-278, 2d  ed.;  ^Tx/^ar/e  Brown, 

money  to  pay  for  the  interest  of  a  cited  1  Atk.  225 ;  Ex  parte  £mly,  1 

retiring  partner,  and  the  rest  was  Rose,  61  ;£x|KiWe  Hunter,  1  Atk.  223. 

treated  and  used  by  them  as  part-  '  Ibid. 

nership  funds,  the  debt  is  a  partner-  •  Ante,   §§   142,   154  ;   Gow  on 

ship  liability.    In  re  Thomas,  17  N.  P.  c.  6,  §  3,  pp.  284-286,  3d  ed.; 

B.  R.  54.     See,  too,  In  re  Bucyius  Ex  parte  Jackson,  1  Ves.  Jr.  181; 

Machine   Co.,    6    N.    B.    R.    303.  Ex  parte  Peele,   6  Ves.   002;   Ex 

In   an   action    against   co-partners  parte  Williams,  Buck,  13;  Ex  parte 

for  a  partnership  debt,  where  judg-  Apsey,  3  Bix).  Ch.  265;  Coll.  ou  P. 

ment  is  rendered  in  favor  of  two  B.  4,  c.  2,  §  1,  pp.  613-622,  2ded.; 

of    the  members  of   the  fii-m,  on  £xpar/6Freemau,Buck,  471;  Wats, 

the  ground  that  the  debt  was  con-  on  P.  c.  6,  pp.  274,  275,  2d  ed. 

tracted  during  their  infancy,  and  ^  Gow  on  P.  c.  5,  §  3,  p.  285,  3d 

against  the  remaining  adult  mem-  ed. ;  Ex  parte  Watson,  2  Ves.  &  B. 

ber,  it  was  held  that  the  judgment  414;    Smith  v,  Jameson,  5  T.  R. 

against  the  adult  member  of   the  601;   Keble  v,  Thompson,  3  Bro. 

firm  was  a  partnership  liability  so  Ch.  112;  Coll.  on  P.  B.  4,  c.  2,  §  1* 

far  as  to  make  the  moneys  and  prop-  pp.  616-622,  2d  ed. ;  Id.  c.  2,  §  5, 

erty  of  the  firm  applicable  towards  638,  639 ;  Ex  parte  Clowes,  2  Bro. 
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§  369.  Conversion  and  Extinguishment  of  Joint  and  Separate 
Debts.  Cases  also  may  arise  in  a  more  general  form,  involv- 
ing the  like  considerations,  whether  debts  originally  separate 
have  been  converted  into  joint  debts,  or  debts  originally  joint 
debts  have  been  converted  into  separate  debts  at  any  other 
period  subsequent  to  their  first  creation  ;  and  also  whether,  if 
there  has  been  such  a  conversion,  the  original  debts  have  been 
thereby  intentionally  extinguished  or  not.*  It  is  obvious 
that  the  remedy  of  the  creditors  against  the  estates  of  the 
partners,  either  joint  or  several,  may  be  materially  affected 
by  each  of  these  facts,  and  especially  by  the  latter.  By  the 
conversion  of  debts,  in  the  technical  sense  of  the  phrase,  is 
meant  the  changing  of  their  original  character  and  obligation 
with  the  consent  of  the  creditors  ;  so  that,  if  they  are  origi- 
nally joint  debts  of  all  the  partners,  they  become,  by  consent, 
the  separate  debts  of  one  partner ;  or  if  they  are  the  separate 
debts  of  one  partner,  they  become,  by  the  like  consent,  the  joint 
debts  of  all  the  partners.  It  is  obvious  that  this  conversion 
may  be  with  an  intention,  either  to  extinguish  the  original 
debt,  or  merely  to  give  the  creditor  an  additional  security  there- 
for, and  the  law  will  give  effect  to  it  according  to  that  inten- 
tion. Where  the  original  debts  have  been  converted  with  an 
intention  to  extinguish  them  (which  can  only  be  where  a  suf- 
ficient consideration  exists  or  passes  between  the  parties), 
there  the  creditoi*s  must  rely  solely  on  their  debts  in  their  new 
quality  or  form,  and  are  entitled  to  receive  compensation  out 
of  the  joint  estate  or  several  estate,  according  to  the  nature 
of  the  conversion,  and  in  conformity  to  the  principle  already 
stated.^    But  where  the  original  debts  have  been  converted 

Ch.  595;  Wats,  on  P.  c.  5,  pp.  274-  Frauds,  as  a  promise  to  pay  the  debt 

278,  2d  ed.  ;    [Trull   v.    Trull,    13  of  another.      Hopkins  t?."Carr,  31 

Allen,  407.  See  ante,  §  166];  ILind.  Ind.  260;  Davis  v.  Dodge,  30  Mich, 

on  P.  4th  ed.  311;      In  re  Jordan,  267.     See  also  Brazee  v.  Woods,  35 

2  Fed.  Rep.  319(.  Tex.  302.  | 

1  Coll.  on  P.  B.  4,  c.  2,  §  2,  pp.         «  Coll.  on  P.  B.  2,  c.  1,  §  2,  p. 

613,  614,  2d  ed.;  ante,  §§  155-157;  113,  2d  ed.;  Id.  B.  4,  c.  2,  §  2,  p. 

Wats,  on  P.  c.  5,  pp.  274,  275,  2d  614;  1  Mont,  on  P.  B.  2,  c.  7,  §  2, 

ed.     j  A  contract    converting  joint  pp.  226-232,  Am.  ed. ;  Wats,  on  P. 

debts  into  separate,  or  vice  versa,  is  c.  5,  pp.  256, 257,  2d  ed. ;  Bolton  v, 

not  of  course  within  the  Statute  of  Puller,  1  B.  &  P.  539. 
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without  any  such  extinguishment  (which,  also,  can  only  be 
upon  a  sufficient  consideration),  the  creditors  can  take  ad- 
vantage of  the  debts  according  either  to  their  new  or  their  old 
form  and  quality.^  In  other  words,  they  may  treat  them  as 
joint  as  well  as  separate  debts,  and  have  their  remedy  against 
the  joint  or  separate  estate  accordingly  in  their  election.  The 
creditors  are  therefore  ordinarily,  in  this  latter  case,  in  a  far 
more  beneficial  condition  tlian  in  the  former ;  ^  and  this  may 
be,  especially  in  cases  of  bankruptcy,  a  right  of  no  inconsider- 
able value.^ 

§  870.  Same  Subject.  The  question,  therefore,  may  become 
highly  important  to  ascertain  what,  upon  any  such  conversion, 
will  amount  to  a  conversion  of  the  original  debt  with  any  ex- 
tinguishment ;  and  what  will  amount  to  a  conversion  thereof 
without  such  extinguishment.  And  here,  again,  what  has 
been  already  stated  may  serve,  in  a  great  measure,  to  explain 
and  solve  most  questions  of  this  sort.^  In  order  to  produce 
any  conversion  at  all,  either  with  or  without  an  extinguis>h- 
ment,  there  must  be  a  sufficient  consideration,  and  also  a  de- 

1  Coll.  on  P.  B.  4,  c.  2,  §  2,  p.  if  made  in  contemplation  of  bank- 

614,  2d  ed. ;  Id.  B.  2,  c.  1,  §  2,  p.  ruptcy,  would  be  a  fraud  upon  the 

113.  joint  creditors.    Be  Lane,  2  Lowell, 

«  Ibid.  333.} 

»  Coll.  on  P.  B.  4,  c.  2,  §  5,  pp.         *  Ante,  §§  157-159;  Coll.  on  P. 

634-641,  2d  ed.;  Gow  on  P.  c.  6,  B.  3,  c.  3,  §  3,  pp.  384-389,  2d  ed. 

§  3,  pp.  286-288,  3d  ed.   [The  guar-  —  See  especially  the  cases  already 

anty,  by  a  partnership,  of  a  debt  of  cited,  ante,  §§  156-159,  where,  upon 

one  of  the  partners,  if  made  in  con-  the  retirement  of  one  partner,  there 

templation  of  insolvency,  cannot  be  have  been  subsequent  dealings  by  the 

proved  against  the  joint  estate  by  a  joint  creditors  with  the  remaining 

creditor  who  knew  the  insolvency  of  partners,  constituting  a  new  firm, 

the  firm.     Phillips  r.  Ames,  5  Allen,  and  new  securities  have  been  taken, 

183.]     {See  Kidder  v.  Page,  48  N.  and  new  credits  obtained,  and  new 

H.  380.     Where  A.,  holding  several  accounts  opened,  and  new  stipula- 

notes  of  B.,  exchanged  some  of  them  tions  entered  into  between  them, 

for  notes  of  like  amount  of  a  firm  in  with  reference  to   the   old  debts, 

which  B.  was  a  partner,  with  the  when  and  under  what  circumstances 

assent   of    B.'s  copartner,  it   was  they  will  amount  to  a  conversion 

held  that  this  arrangement  could  of   the  old  debts,   and   an    extin- 

not  be  set  aside  when  the  bank-  guishment.     Mr.  Collyer  and  Mr. 

ruptcy  of  the  firm  occurred  more  Gow  have  cited  the  cases  at  large 

than  four  months  afterwards,  though  in    the    passages    above   referred 

it  seems  that  su!h  an  arrangement,  to. 
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liberate  and  mutual  assent  of  the  creditors  and  debtors  to  such 
conversion.  Both  must  concur,  and  the  o£Fer  and  the  acceptance 
must  be  upon  the  same  conditions,  stipulations,  and  limita- 
tions.^ In  short,  all  the  terms  must  be  accepted  and  complied 
with.^  And  it  may  be  laid  down  as  a  general  rule,  that  where 
a  separate  creditor  has  taken  a  partnership  bill  or  note  or 
other  security,  in  full  discharge  of  his  original  claim,  there 
the  separate  debt  is  converted  into  a  joint  debt,  and  the  origi- 
nal remedy  is  extinguished.^  The  same  rule  will  apply  in  the 
converse  case,  where  a  joint  creditor  has  taken  the  separate 
bill  or  note  or  other  security  in  discharge  of  the  joint  debt. 
But  if  the  evidence  goes  only  to  show  that  the  bill  or  note  or 
other  security  was  given,  not  in  discharge  of,  but  as  a  collat- 
eral security  for,  the  original  debt,  in  such  a  case  the  original 
debt  and  remedy  will  still  remain.^ 

§  371.  What  18  Joint  and  what  Separate  Property.  Another 
question  may  arise,  and  that  is,  as  to  what  is  to  be  deemed 
joint  property  of  the  partnership,  and  what  separate  property 
of  the  respective  partners.  This,  not  unfrequently,  becomes 
a  perplexing  and  complicated  inquiry  in  cases  of  bankruptcy ; 

1  Coll.  on  P.  B.  4,  0.  2,  §  2,  pp.  859^67,  8d  ed. ;  Id.  c.  5,  §  4,  pp. 

617-620,  2d  ed. ;  Id.  c.  2,  §  1,  pp.  360-366. 

608,   609;   [Dwight  v.  Mudge,   12         *  ColL  on  P.  B.  4,  c.  2,  §  2,  pp. 

Gray,  23;  Wild  v.  Dean,  3  Allen,  615,  616,  2d  ed.;  Id.  B.  3,  c.  8,  §  3, 

679 ;  Backus  t'.  Fobes,  20  N.  Y.  204] ;  pp.  384-388;   Ex  parte  Seddon,  2 

\In  re  Isaacs,   3   Sawyer,  35;    Re  Cox,  49;  £x  par<e  Lobb,  7  Ves.  592 ; 

Johnson,  2  Lowell,  129 1.  Ex  parte  Roxby,   1  Mont,  on    P. 

*  Ibid. ;  Ex  parte  Fairlie,  1  Mon-  124;  Ex  parte  Hodgkinson,  Cooper, 

tagu,  17;   Ex  parte  Peele,   6  Ves.  99;  Ex  parte  Hay,  15  Ves.  4;  Ex 

602;  Ex  parte  Williams,  Buck,  13;  parte  Slater,  6  Ves.  146;  Evans  v. 

Ex  parte  Freeman,  Buck,  471;  Ex  Dnimmond,  4   £sp.   89;    Reed    v. 

;joW€  Fry,  IGlyn  &  J.  96;  Gowon  White,    5    Esp.    122;    Thompson 

P.  c.  6,  §  3,  pp.  284,  285,  3d  ed.  r.  Percival,  5  B.  &  Ad.  925;   Ex 

«  Coll.  on  P.  B.  4,  c.  2,  §  2,  pp.  parte  Whitmore,  3  Mont.  &  A.  627; 

614-618,  2d  ed.;  Ex  parte  Seddon,  Oakley  v.  Pasheller,  10  Bligh,  n.  s. 

2  Cox,  49;  Gow  on  P.  c.  6,  §  3,  pp.  648;  s.  c.  4  CI.  &  Fin.  207;  Wate. 

282-286,  3d  ed. ;  Ex  parte  Lobb,  7  on   P.  c.  6,   pp.   274-277,   2d  ed.; 

Ves.  692;  Ex  parte  Roxby,  1  Mont.  [Crocker  v.  Crocker,  62   Me.  267. 

on   P.    124;    Ex  parte    Fairlie,   1  So,  if  judgment  has  been  recovered 

Montagu,  17;   Ex  parte  Clowes,  2  against  one  partner  for  a  debt  due 

Bro.  Ch.  695;  David  v.  Ellice,  5  B.  from  the  firm,  the  creditor  cannot 

&  C.  196;  Gow  on  P.  c.  6,  §  4,  pp.  prove  against  the  joint  estate.  Ex 

parte  Higgius,  3  De  G.  &  J.  33]. 

.  671 


§  372  PARTNERSHIP.  [CHAP.  XV. 

and  it  is  sometimes  not  wholly  free  from  doubt  in  other  cases. 
But  as,  with  few  exceptions,  and  these  chiefly  arising  upon 
reputed  ownership  under  the  statutes  of  bankruptcy,^  the  same 
genei^al  principles  apply  to  all  classes  of  cases,  we  shall  con- 
sider them  (reserving  the  exceptions  for  a  future  discussion) 
in  this  place. 

§  372.  Same  Subject.  The  joiht  estate  of  the  partnership 
is  that  which  belongs  to  the  firm  and  in  which  the  partnership 
have  a  joint  interest,  either  at  law  or  in  equity,  at  the  time  of 
the  dissolution.^  The  separate  estate  is  that  in  which  any  of 
the  partners  has  a  separate  interest,  either  at  law  or  in  equity, 
at  the  same  period ;  and  it  is  not  the  less  his  separate  estate, 
although  it  may  be  actually  possessed  and  used  by  the  part- 
nership at  the  time  for  partnership  purposes,  if  in  truth  it  is 
merely  for  the  accommodation  thereof,  and  the  partnership  have 
no  interest  whatsoever  therein.*    The  partners  may,  by  their 

1  See  Ex  parte  Enderby,  2  B.  &  De  G.  &  Sm.  351.   jLind.  on  P.  4th 

C.  389;  Ex  parte  Wood,  De  Gex,  ed.  648.)    As  to  real  estate,  see  an/«, 

134;  Coll.  on  P.  B.  4,  o.  2,  §  1,  pp.  §  93,  note.     In  filliot  v.  Stevens,  38 

597-600,  2d  ed. ;  Gow  on  P.  c.  5,  N.  H.  311,  it  was  held  that  if  i»rt- 

§  3,  pp.  267,  268,  271-274,  3d  ed. ;  ners,  by  arrangement  among  them- 

Id.  §  2,  pp.  232-234;  Wats,  on  P.  selves,  owned  each  a  separate  part 

c.  5,  pp.  256-260,  2d  ed. ;  Id.  pp.  of  the  stock  in  trade  on  which  the 

264-272.  firm   business  was  transacted,  yet 

^  Ante,  §§  88-100;  [/n  re  Row-  the  stock  would  be  regarded  as  part- 
land,  L.  R.  1  Ch.  421].  j  Where  a  nership  property  for  the  payment 
partnei'ship  at  will  was  formed  for  of  partnership  debts,  at  least  as  to 
the  purpose  of  working  an  invention  creditors  who  had  no  notice  how  tiie 
for  which  a  patent  had  previously  stock  was  owned] .  |  Where  persons 
been  taken  out  by  and  registered  in  hold  themselves  out  as  partners,  and 
the  name  of  one  of  the  partners  an  adjudication  in  bankruptcy  is 
alone,  the  patent  became  an  asset  of  had  against  them  as  such,  property 
the  partnership,  and  each  partner  belonging  to  one  of  them,  which  is 
acquired  a  right  to  practise  the  in-  used  to  carry  on  the  business,  is  to 
vention ;  and  this  right  was  not  be  treated  as  the  joint  estate  of  all 
taken  away  by  the  registered  own-  in  bankruptcy.  Lind.  on  P.  4th  ed. 
er  assigning  the  patent  to  third  1171;  Ex  parte  Hayman,  8  Ch.  D. 
persons  who  had  notice  of  the  part-  11;  Ex  parte  Sheen,  6  Ch.  D.  235; 
nership.  Kenny's  Patent  Button-  In  re  Rowland,  L.  R.  1  Ch.  421. 
Holeing  Co.  (Lim.)  v.  Somervell,  In  these  cases  it  seemed  to  be  a 
38  L.  T.  N.  8.  878;  26  W.  R.  786.  {  question  whether  the  principle  upon 

«  Coll.  on  P.  B.  4,  c.  2,  §  1,  pp.  which  they  were  decided  did  or  did 

595,  596,  2d  ed;  Ex  parte  Hamper,  not  depend  upon  the  doctrine  of  re- 

17  Ves.  403,  412, 413 ;  Gow  on  P.  c.  5.  puted  ownership.     See  the  opinions 

§  3,  pp.  271-274 ;  \Ex parte  Oyitn,^  of  the  Lords  Justices  in  Ex  parte 
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articles  of  partnership,  agree  as  to  what  shall  be  deemed  part- 
nership property,  and  what  shall  be  deemed  separate  property, 
at  the  time  of  the  dissolution.  So  they  may,  during  the  part- 
nership, convert  joint  property  into  separate  property,  or  sepa- 
rate property  into  joint  property ;  and  the  property  will,  at 
the  dissolution,  be  held  to  possess  that  character,  and  that 
only,  which  is  imposed  upon  it  at  the  time.^  Hence,  if,  upon 
a  dissolution,  any  partnership  property  be  left  in  the  posses- 
sion of  one  partner,  but  not  for  the  purpose  of  carrying  on  the 
trade  therewith  on  his  own  account,  it  will  be  deemed  part- 
nership property,  and  retain  its  true  character,  notwithstand- 
ing such  partner  shall  subsequently,  while  it  is  in  his 
possession,  become  a  bankrupt.^    The  reason  is  that  the  prop- 

Hayman, 8Ch.  D.  11.   A.,6.,&  C,  ness,  the  capital  of  which  belonged 

not  being  in  fact  copartners  tn/er«e90,  to  A.,  and  that  on  the  death  of  A. 

held  themselves  out  as  such.     A.  the  partnership  should  be  dissolved, 

owned  the  entire  interest   in    the  and  B.'s  share   of    profits    should 

property  nominally  of  the  firm,  and  thenceforth  belong  to   A.'s  repre- 

became  bankrupt.     In  a  contest  be-  seutatives,  and  that  his  representa- 

tween  the  attaching  creditors  of  the  tives  should  thenceforth  carry  on  the 

firm   and  the    assignees    in  bank-  business,  and  that  B.  should  receive 

ruptcy,  it  was  held  that  the  firm  from  them  his  share  of  the  profits 

creditors  were  entitled  to  all  the  up  to  A.'s  death.     A.  died  during 

rights  to  the  assets  nominally  of  the  the  partnership,  having  appointed  B. 

firm  which  they  would  have  had  if  his  executor.    B.  carried  on  the  trade 

the  partnership  had  really  existed,  for  some  months  and  then  filed  a 

Kelly  V.  Scott,  49  N.  Y.  595.     See  petition  for  liquidation.    Part  of  the 

also /)o.Yr,§  397.  As  to  what  is  separate  stock  in  trade  which  existed  at  A.'s 

estate  in  the  meaning  of  the  U.  S.  death  stiU  remained  in  specie,  but 

Bankrupt  Law  of  1867,  see  In  re  the  greater  part  had  been  disposed 

Lowe,  11  N.  B.  K.  221.  |  of  by  B.  in  the  course  of  the  busi- 

^  Coll.  on  P.  B.  4,  c.  2,  §  1,  pp.  ness,  and  fresh  stock  bought  by  him. 

596,  597,  2d  ed. ;  Id.  pp.  600,  601,  It  was  held  that  the  partnership  deed 

608-606;   Ex  pwie   Ruffin,  6  Yes.  did  not  convert  the  stock  in  trade 

119;  [Fisher  tf.  Minot,  10  Gray,  260;  into  the  separate   property  of    A. 

McCormick  v.  Gray,  13  How.  26];  Ex  parte  Morley,  L.  R.  8  Ch.  1026. 

{ante,  §§  358,  359;  McCormick  o.  See  also  Ex  parte  Dear,  1  Ch.  D. 

McCormick,  7  Neb.  440 1.  514;  Ex  parte  Manchester  &  Coun- 

»  Coll.  on   P.   B.  4,   c.   2,  §   1,  ty  Bank,  12  Ch.  D.  917;  s.  c.  48  L. 

pp.  596,  597,  2d  ed. ;  Wats,  on  P.  J.  n.  s.  Bankr.  94.     In  In  re  Simp- 

c.  5,  pp.  314-320,  2d  ed.    [See  also  son,  L.  R.  9  Ch.  572,  four  persons 

Stocken  o.  Dawson,  9  Beav.  239.]  carried  on  a  business  in  partnership 

jBy    a    partnership     deed    it    was  under  a  deed  which  provided  that 

stipulated  that  A.  &  B.  should  be  the  death  of  a  partner  should  not 

partner  in  the  profits  of  the  busi-  dissolve  the  pai-tnership,  but  that 
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ertj  is  in  his  hands  merely  as  a  trustee  of  the  partnership ; 
and  trust  property  is  not  deemed  to  be  the  reputed  property 
of  the  bankrupt.^ 

§  373,  Assignment  of  Property  hy  Partner  to  the  Firm^  and 
vice  versa.  In  relation  to  the  assignment  of  separate  debts 
by  a  partner  to  the  firm,  or  the  assignment  of  joint  debts  by 
the  firm  to  a  separate  partner  (subject  to  the  exceptions  aris- 
ing under  the  bankrupt  laws)  ^  the  debts  will  be  treated  as 
joint  or  several  in  equity,  according  to  the  intention  of  the 
parties,  whether  they  are  actually  reduced  into  possession,  or 
whether  actual  notice  has  been  given  to  the  debtors  or  not. 
For  such  an  assignment  will  operate  in  equity  as  a  complete 
transfer  of  the  debts,  if  made  bond  fide^  and  for  a  valid  con- 
sideration. In  respect  to  the  assignment  of  other  property, 
the  transfer  need  be  made  only  in  the  same  way  and  manner 
as  it  ought  to  be  to  be  valid  if  made  in  favor  of  a  third  per- 
son. But  in  all  these  cases  the  transfer  by  assignment  must 
be  complete,  and  all  the  conditions  thereof  fulfilled,  otherwise 
it  will  not  amount  to  a  conversion  of  the  property.* 

§  374.  Rights  of  Creditors  on  Dissolution  by  Bankruptcy, 
We  come,  in  the  next  place,  to  the  consideration  of  the  effects 
and  consequences  of  a  dissolution  by  bankruptcy  upon  the 
rights  of  creditors.  It  might  at  first  view  be  supposed  that 
the  doctrines  upon  this  subject,  being  the  growth  of  the  bank- 

the  business  should  be  carried  on  by        *  Gow  on  P.  c.  6,  §  3,  pp.  275, 

the  survivors  or  survivor,  and  the  276,  8d  ed. 

share  of  the  deceased  partner  as-  »  2  Story,  Eq.  Jur.  §§  1039-1048; 
certained  at  the  next  half  yearly  Coll.  on  P.  B.  4,  c.  2,  §  1,  pp.  612, 
stock-taking,  and  paid  to  his  repre-  618,  2d  ed. ;  Ex  parte  Ruffin,  6  Ves. 
sentativea  by  instahnents.  Two  of  119;  Gow  on  P.  c.  5,  §  8,  pp.  268- 
the  partners  died,  and  afterwards  270,  8d  ed.  See  and  consult  the 
the  survivors  became  bankrupt.  It  cases  cited  by  Mr.  Collyer  on  P.  B. 
was  held  that  the  assets  passed,  im-  4,  o.  2,  §  1,  pp.  605-610,  2d  ed.; 
mediately  on  the  death  of  one  part-  Gow  on  P.  c.  5,  §  3,  pp.  268-281,  3d 
ner,  to  the  survivor.  |  ed. ;  which,  though  arising  in  bank- 
1  Winch  V.  Keely,  1  T.  R.  619;  ruptcy,  shows  what  the  general 
Copeman  v.  Gallant,  1  P.  Wms.  814 ;  principle  is  where  there  is  no  bank- 
er parte  Flvn,  1  Atk.  185;  Et  parte  ruptcy.  [Ex  parte  Sprague,  4  De  G. 
Williams,  11  Ves.  3,  5,  6;  Coll.  on  M.  &G.  866;  Hawkins  o.  Hawkins,  4 
P.  B.  4,  c.  2,  §  1,  pp.  597-699, 2d  ed.  Jur.  n.  b.  1044;  Armstrong  ».  Fah- 
fAnd  see  Harmon  r.  Clark,  13  Gray,  nestock,  19  Md.  58;  Jones  i>.  Neale, 
114] ;  I  Jones  ».  Newsom,  7  Bias.  321 }.  2  P.  &  H.  339.]     {See  anU,  §  358.  | 

574 


CHAP.  XV.]      DISSOLUTION  —  BIGHTS  OF  CRBDITOBS.       §  875 

rupt  system  of  England,  were  not  of  much  importance  to  be 
examined  or  studied  elsewhere.  But  when  it  is  considered 
that  the  jurisdiction  exercised  by  the  courts  in  cases  of  bank- 
ruptcy is  founded  upon  the  general  notion  of  administering 
the  principles  of  equity  and  general  justice  between  the  par- 
ties, although  these  principles  may,  perhaps,  in  some  instances 
be  administered  upon  artificial  reasoning,  it  will  be  found 
that  they  furnish  many  lights  by  which  the  coiTesponding 
systems  of  other  nations  in  the  analogous  cases  of  insolvency, 
and  the  Cessio  honorum  may  frequently  be  illustrated  and  ex- 
pounded. It  is  mainly  upon  considerations  of  this  sort  that 
they  are  here  brought  under  review. 

§  375.  Mights  of  Assignee  in  Case  of  Separate  Bankruptcy. 
It  is  obvious  that  many  of  the  considerations  already  sug- 
gested, as  applicable  to  other  cases  of  dissolution^  are  also  ap- 
plicable to  cases  of  bankruptcy.^  Thus,  for  example,  the 
assignees  in  the  case  of  the  separate  bankruptcy  of  one  part- 
ner can  affect  the  joint  property  no  further  than  the  bankrupt 
himself.  They  have  no  right  to  change  the  possession  or  to 
make  any  specific  division  of  the  joint  effects.  They  take 
only  such  an  undivided  share  or  interest  therein  as  the  bank- 
rupt himself  had,  and  in  the  same  manner  as  he  held  it,  that 
is  to  say,  subject  to  all  the  rights  and  liens  of  the  other  part- 
ners ;  and  they  are  entitled  only  to  the  balance  which  is  ascer- 
tained to  be  due  to  the  bankrupt  after  all  the  partnership 
debts  and  the  claims  of  the  solvent  partners  are  paid,  and  a 
division  is  made  of  the  surplus.^  But  there  are  some  doctrines 
which  are  peculiar  to  the  latter  cases,  and  therefore  require  a 
distinct  and  separate  examination.  It  is  not  the  design  of 
these  Commentaries  to  enter  into  a  general  discussion  of  all 
the  various  topics  belonging  to  the  administration  in  bank- 
ruptcy of  the  joint  and  separate  effects,  or  to  the  administra- 
tion in  bankruptcy  in  cases  under  a  joint  commission  against  all, 
or  a  separate  commission  against  one  or  more  of  the  partners ; 
or  of  the  practice  and  proceedings  in  matters  of  bankruptcy.  A 
full  and  exact  exposition  of  these  subjects  properly  belongs  to  a 

1  See  Gow  on  P.  c.  5,  §  8,  pp.  ed. ;  Wats,  on  P.  c.  5,  pp.  312,  813, 
299,  800,  3d  ed.  2d  ed. 

>  Gow  on  P.  c.  5,  §  3,  p.  300,  3d 
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regular  treatise  on  the  principles,  the  proceedings,  and  the  prac- 
tice in  bankruptcy,  rather  than  to  an  elementary  work  on  the 
subject  of  partnership,  which  can  discuss  but  a  single  branch 
thereof.^  Our  remarks  will, therefore,  be  limited  to  a  few  promi- 
nent considerations  of  a  general  natui*e,  which  may  principally 
serve  to  illustrate  the  doctrines  in  bankruptcy,  as  contradistin- 
guished from  those  which  are  commonly  applicable  to  other 
cases  of  dissolution,  or  which  may  qualify  or  vary  the  latter. 

§  376.  Joint  Debts  payable  out  of  Joints  and  Separate  Debit 
out  of  Separate^  Property,  In  the  first  place,  then,  it  is  a 
general  rule  in  bankruptcy  that  the  joint  debts  are  primarily 
payable  out  of  the  joint  e£Pects,  and  are  entitled  to  a  prefer- 
ence over  the  separate  debts  of  the  bankrupt ;  and  so,  in  the 
converse  case,  the  separate  debts  are  primarily  payable  out 
of  the  separate  effects  of  the  bankrupt,  and  possess  a  like 
preference ;  and  the  surplus  only,  after  satisfying  such  prior- 
ities, can  be  reached  by  the  other  class  of  debts.^    For  this 

^  The  learned  reader  will  find  623,  2d  ed.;  Id.  B.  2,  c.  1,  §  2,  p. 
very  ample  information  upon  the  119;  Twiss  o.  Massey,  1  Aik.  67; 
practice  and  proceedings  and  ad-  Ex  parte  Cook,  2  P.  Wms.  500;  Ex 
ministration  of  assets  in  bankrupt-  parte  Elton,  3  Ves.  238,  240;  Ex 
cy,  in  Gow  on  P.  c.  5,  §  3,  pp.  256-  parte  Abell,  4  Ves.  837 ;  Ex  parte 
848, 3d  ed. ;  in  Coll.  on  P.  B.  4,  c.  2,  Clay,  6  Ves.  813;  In  re  Plummer,  1 
§§  1-21,  pp.  595-678,  3d  ed.;  Id.  Phil.  56,  60;  Bolton  v.  Puller,  1  B. 
c.  8,  pp.  686-716;  in  Wats,  on  P.  &  P.  539,  545;  [Murrili  p.  Neill,  8 
c.  5,  pp.  243-356, 2d  ed. ;  in  1  Mont  How.  414;  Jackson  r.  Cornell,  1 
on  P.  B.  2,  c.  7,  pp.  226-233,  Am.  Sand.  Ch.  348;  Woddrop  ».  Ward, 
ed. ;  and  still  more  amply  in  Cook  3  Des.  Eq.  203 ;  Jarvis  r.  Brooks,  3 
on  Bankruptcy,  Christian  on  Bank-  Post.  136;  Bridge  v.  McCuUough, 
ruptcy,  Deacon  on  Bankruptcy,  and  27  Ala.  661 ;  Rodgers  r.  Meranda, 
Montagu  &  Ayrton  on  Bankruptcy.  7  Ohio  St.  179 ;  Washburn  v.  Bank 
The  doctrines  stated  in  the  text  of  Bellows  Falls,  19  Vt.  278];  Wats, 
have  in  some  few  cases  been  quali-  on  P.  c.  5,  pp.  262,  263,  2d  ed. ;  Id. 
fied  or  modified  by  the  recent  Bank-  pp.  324-334.  —  In  Ex  parte  Field, 
nipt  Act  in  England.  But  it  seemed  in  Bankruptcy,  8  Mont.  D.  &  De  G. 
unnecessary  in  the  present  work  95,  the  Chief  Judge  (in  Bankruptcy) 
minutely  to  examine  them,  as  they  said:  **  It  appears  to  me  that  long- 
involve  no  general  principles  of  known  decisions  have  settled  the 
equity  jurisprudence  as  adminis-  point  that  a  joint  debt  cannot  be 
tered  in  bankruptcy.  {See  Bump  proved  against  the  separate  estate 
on  Bankruptcy,  10th  ed.}  of  a  bankrupt,  so  long  as  there  are 

*  Gow  on  P.  c.  5,  §  3,  pp.  235,  joint  assets  or  a  solvent  partner." 

236,  3d  ed.;  Id.  pp.  281,  282,  299,  The  rule  equally  applies  to  cases  of 

300;  Coll.  on  P.  B.  4,  c.  2,  §  3,  p.  co-contractors  as  of  partners.    Ibid.; 
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purpose  the  joint  estate  and  the  separate  estate  of  the  bank- 
rupt constitute  separate  funds,  to  be  administered  separately 

Ex  parte    Morris,    Montagu,    218;  the  partners  when  such    creditors 

{Lodge  r.  Pritchard,  4  Giff.  294;  s.  c.  have  bona  fde  obtained  a  lien  upon 

1  De  G.  J.  &  S.  610;  In  re  Childs,  L.  such  property  before  bankruptcy  or 
R.  9  Ch.  508;  Nanson  v,  Gordon,  1  insolvency.  Howell  y.  Teel,  2Stew- 
App.  Cas.  195;  Holton  v.  Holton,  40  art  (N.  J.),  490.  See  in  re  Lewis,  2 
N.  H.  77;  Treadwell  o.  Brown,  41  Hughes,320;  8.  c.  8N.  B.R.546;  In 
N.  H.  12;  Weyer  v.  Thomburgh,  15  re  Sandusky,  17  N.  B.  R.  452.  A 
Ind.  124;  Conant  v,  Frary,  49  Ind.  judgment  creditor  of  a  firm,  by  at- 
530;  Hardy  v.  Mitchell,  67  Ind.  tachingthepartuership  assets  already 
485;  Toombs  v.  Hill,  28  Ga.  371;  in  the  custody  of  the  law  for  contribu- 
Camp  V.  Mayer,  47  Ga.  414;  North-  tion  under  the  attachment  bill  of  the 
era  Bank   of   Kentucky  v.  Keizer,  administrator  of  a  deceased  partner, 

2  Duv.  (Ky.)  169;  Whitehead  v.  will  not  acquire  a  right  to  priority  of 
Chadwell,  Id.  432;  Bank  of  Ken-  satisfaction  over  the  other  partner- 
tucky  t'.  Ilerndon,  1  Bush  (Ky),  ship  creditors.  Walkins  v.  Fakes, 
359;  Black's  Appeal,  44  Penn.  St.  5  Hebk.  185.  See  also  Singerly  v, 
503;  Frow,  Jacobs,  &  Co.'s  Appeal,  Fox,  75  Penn.  St.  112;  Holmes  ». 
73  Penn.  St.  459;  Hoffer's  Appeal,  McDowell,  15  Hun,  585.    Where  the 

3  Brew.  (Penn.)  164  ;  Kuhne  v,  same  partners  carry  on  the  same 
Law,  14  Rich  18;  Rose  v,  Izard,  business  at  different  places  under 
7  S.  0.  442 ;  Rainey  o.  Nance,  54  different  partnership  names,  the  as- 
Ill.  29 ;  Adams  v.  Sturgis,  55  111.  sets  of  both  firms  are  equally  appli- 
468;  Hurlbut  V.Johnson,  74  III.  64;  cable  to  the  payment  of  all  the 
Union  National  Bank  of  Chicago  v.  creditors  of  both.  In  re  Williams, 
National  Bank  of  Commerce  of  3  Woods,  493.  No  distinction  can 
St.  Louis,  94  111.  271 ;  Lewis  t7.  be  drawn  between  joint  debts  so  as 
Webber,  116  Mass.  450;  Jackson  to  exclude  from  proof  against  the 
Ins.  Co.  t7.  Partee,  9  Heisk.  296;  joint  estate  any  joint  debt  which  is 
Gordon  v.  Cannon,  18  Gratt.  387;  not  shown  to  have  been  incurred,  in 
Bailey  v.  Kennedy,  2  Del.  Ch.  12;  the  strict  sense  of  the  term,  as  a 
Kreis  p.  Gorton,  23  Ohio  St.  468;  partnership  transaction,  and  arising 
Kelly  r.  Scott,  49  N.  Y.  595;  Mur-  out  of  the  partnership  business, 
rill  I?.  Neillt  8  How.  414;  Drake  v.  Hoare  p.  Oriental  Bank  Corpora- 
Taylor,  6  Blatchf.  14;  Re  Clap,  2  tion,  2  App.  Cas.  589.  See  Ex 
Lowell,  168;  /n  re  Leland,  5  N.  B.  parte  Stone,  L.  R.  8  Ch.  914. 
R.  222;  In  re  Kinkead,  7  N.  B.  R.  Under  the  U.  S.  Bankrupt  Law  of 
439;  In  re  Morae,  13  N.  B.  R.  376;  1867,  §  36,  U.  S.  Rev.  Sts.  §  5121, 
In  re  McLean,  15  N.  B.  R.  833;  In  it  was  held  that  where  a  firm  was 
re  Baxter,  18  N.  B.  R.  62.  See  also  dissolved  having  no  assets,  and  sub- 
Lind.  on  P.  4th ed.  1164;  U.S.  Bank-  sequently  the  same  persons  formed 
rupt  Law  of  1867,  §  36;  U.  S.  Rev.  another  partnership  under  another 
Sts.  §  5121 ;  1  Am.  Lead.  Cas.  5th  name,  and  were  adjudged  bankrupt 
ed.  *480,  586;  2  Lead.  Cas.  in  £q.  having  assets,  a  creditor  of  the  first 
4th  Am.  ed.  381  et  seq,;  and  ante,  firm  could  not  share  in  the  assets  of 
§§  260-264.  This  rule  does  not  ap-  the  second.  In  re  Nims,  16  Blatchf. 
ply  as  to  the  right  of  joint  creditors  439,  reversing  In  re  Nims,  18  N.  B. 
against  separate  property  of  one  of  R.  91.   Where  the  firm  of  D.  &  Co. 
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by  the  assignees  under  the  commission,  whether  it  be  a  sep- 
arate commission  against  one  partner,  or  a  joint  commission 
against  all  the  partners.^ 

became  bankrupt,  and  the  partner-  624,   2d  ed.      Lord   Chief  Justice 

ship  debts  of  the  bankrupts  far  ex-  Eyre,  in  deliyering  the  opinion  of 

ceeded  the  firm  property,  but  the  the  Court  in  Bolton  p.  Puller,  1  B. 

individual  assets  of  one  of  the  part-  &  P.  539,  547,  548,  said:  ^' Bank- 

ners,  D.,   exceeded  his  individual  ruptcy,  when  it  intervenes,  may  Terr 

debts,  and  D.  had  been  a  member  much  change  the  situation  of  these 

of  another  firm  which  owed  the  £.  parties.     Mr.  Justice   Heath  sug- 

N.  Bank,  which  bank  had  proved  gested   this    consideration    at    the 

under    the    pi-oceedings    in    bank-  close  of  the  first  argument.     It  is  a 

ruptcy  of  D.  &  Co.,  it  was  held  that  very  important  consideration.      If 

the  individual  assets  of    D.,  after  all  become  bankrupts,  all  the  joint 

satisfying  in  full  his  separate  credit-  and  all  the  separate  property  will 

ors,  should  be  distributed  pro  rata  vest  in  the  assignees,  whether  the 

among  all  the  creditors  who  had  commissions    are  joint  or  several, 

proved  in  the  proceedings,  and  to  If    a    separate    commission     issue 

whom  D.  was  liable  at  the  time  of  against  one  partner,  his  assignees 

the  filing  of  tlie  petition  in  banl^  will  take  all  his  separate  property, 

ruptcy,  either  as  a  member  of  the  and  all  his  interest  in   the    joint 

firm  of  D.  &  Co.,  or  of  any  other  property.      If  a  joint  commission 

firm.    In  re  Dunkerson,  4  Biss.  323,  issues  against  all,  the  assignees  will 

and  note,  8.  c.  12  N.  B.  R.  391.     As  take  all  the  joint  property,  and  all 

to  the  priority  in  every  case  of  debts  the  separate  property  of  each  indi- 

due  the  United  States,  see  Lewis  vidual  partner.     In  the  distribution 

r.    United   States,  92  U.   S.   618|.  to  creditors,  a  rule  of  convenience 

The  joint  creditors  are  entitled  to  has  been  adopted.     To  understand 

interest  on   their  debts  before  the  it,  we  should  see  what  the  rights  of 

surplus  is  carried  to  the  separate  creditors  were  as  to  execution  for 

estates.     £x /^ar^e  Ogle,  Mont.  350;  their  debts  before  bankruptcy.     A 

Ex  parte  Reeve,  9  Ves.  588.     But  separate  creditor  might  take  at  his 

when  the  separate   creditors   have  election  the  separate  estate  of  his 

been  paid  in  full,  the  surplus  is  debtor,  or  his  debtor's  share  of  the 

carried  to  the  joint  estate,  and  the  joint  estate,  or  both,  if  necessary, 

separate  creditors  are  not  entitled  A  joint  creditor  might   take    the 

to  interest.     Ex  parte  Clarke,  4  Ves.  whole   joint   estate,   or  the  whole 

677  ;•  Ex  parte  Minchin,  2  Glyn  &  J.  separate  estate,  of  any  one  partner. 

287;  Ex  parte  Boardman,   1   Cox,  But  the  rule  of  convenience,  which 

275;  £x;)ar^tfWood,  5  Jur.  1115;  ^z  has    been    adopted,    restrains    the 

par/c  Wood,  2  Mont.  D.  &  DeG.  283;  separate  creditor  from  resorting,  in 

Thomas  v.  Minot,  10  Gray,  263.]  the  first  instance,  to  his  debtor's 

^  Gow  on  P.  c.  5,  §  3,  pp.  280-  share  of  the  joint  property;  and  also 

282,  dd  ed. ;  Id.  pp.  299,  300,  311,  restrains  the  joint  creditor  from  re- 

312;  Wats,  on  P.  c.  5,  pp.  243-245,  sorting,  in  the  first  instance,  to  the 

2d  ed. ;   Id.  pp.  252-260;   Id.  pp.  separate   property   of    his   debtor. 

262,  263;  [Purple  v.  Cooke,  4  Gray,  Bankruptcy  has  been  called  a  statute 

120];  Bolton  v.  Puller,  1  B.  &  P.  execution;  but  if  it  has  any  analogy 

539;  Coll.  on  P.  B.  3,  c.  2,  §  3,  p.  to  an  execution,  it  is  certainly  very 
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§  377.  This  Rule  finally  settled.  This  rule,  although  now 
firmly  established,  has  occasioned  much  diversity  of  opinion 
among  learned  judges  at  different  times.^  It  was  established 
at  an  early  period,  but  was  afterwards  departed  from,  and 
was  again  re-established ;  and  it  now  stands  as  much,  if  not 
more,  upon  the  general  ground  of  authority  and  the  maxim 
stare  decisis  than  upon  the  ground  of  an  equitable  reasoning. 
In  truth,  it  is  precisely  such  a  case  as  may  well  justify  a 
great  deal  of  argument  on  each  side ;  and  although  it  has 
been  said  that  the  equity  of  this  mode  of  distribution  is  very 
plain,  because  each  estate  ought  to  bear  its  own  debts,  yet 
it  is  by  no  means  clear  that  this  is  not  an  artificial  sugges- 
tion, cutting  down  the  diflSculty,  and  assuming  the  correctness 
of  the  rule,  rather  than  showing  that  it  has  its  origin  and 
foundation  in  the  principles  of  natural  justice,  ex  cequo  et 
bono? 

much  modified,  and,  as  I  take  it,  against  one  partner,  or  under  sepa- 

by  the  authority  of  the  Chancellor,  rate    commissions    against  all   the 

who  is  to  take  order  for  the  distri-  partners,  for  the  purpose  of  assent- 

bution  of  the  effects  of  a  bankrupt,  ing  to,  or  dissenting  from,  the  cer- 

Under  the  rule  the  separate  creditors  tificate ;  and  the  joint  creditors  were 

have  a  right  to  be  satisfied  for  their  considered   to    have    an    equitable 

debts  out  of  the  separate  property  right  to  any  surplus  of  the  separate 

in  preference  to  the  joint  creditors,  estates,  after  payment  of  the  sepa- 

But  what  shall  be  deemed  separate  rate  creditors ;  but  the  joint  property 

property,  or  what  effect  the  claims  was  distributed  under  a  joint  com- 

of  third  persons  upon  that,  which  mission  taken  out  for  that  purpoj^e, 

(as  between  one  partner  and  the  or  a  bill  must  have  been  filed  for  an 

partnership)  would  be  separate  prop-  account  of  the  joint  estate.      Ex 

erty,   are  questions  which  neither  parte  Baudier,  1  Atk.  98;  Ex  parte 

bankruptcy  nor  the  rule  of  distri-  Voguel,  1  Atk.  132;  Ex  parte  Old- 

bution    seem    to    touch.     The    as-  know,  Cook's  B.  L.  233;  Ex  parte 

signees  stand  but  in  the  place  of  Cobham,  Id.  234.     See  also  Dutton 

the  bankrupt,  and  take  the  effects  ».  Morrison,  17  Ves.  193,  207;  Ex 

subject  to  every  legal  and  equitable  parte  Farlow,  1  Rose,  421.     This 

claim  upon  those  effects."  rule  was  broken  in  upon  by  Lord 

^  [See    Cleghom    p.    Insurance  Thurlow,  who  expressed  his  decided 

Bank,  9  Ga.  319.]  opinion    that  the    contrary  course 

>  Ante,  §§  363,  364.     Mr.  Gow  was  the  best,  as  being  the  most 

(pp.  312-314)  has  summed  up  the  legal;  and  he,  in  several  instances 

doctrine  of  the  authorities  on  this  {Ex  parte  Haydon,   Cook's  B.  L. 

subject  as  follows:  **  In  the  time  of  234;  s.  c.  1  Bro.  Ch.  454;  Ex  parte 

Lord  Hardwicke,  the  rule  adopted  Copland,  Cook's  B.  L.  236;  s.  c.  1 

was  to  permit   joint    creditors   to  Cox,  420;   Ex  parte    Hodgson,  2 

prove  under  a  separate  commission  Bro.  Ch.  6;  Ex  parte  Page,  Id.  119; 
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§  378.    Cau9  in  which  Joint  Creditors  may  share,  pari  passuy 
with  Separate  Creditors.   What  renders  the  foundation  of  the 

J?x  par^«  Flin turn,  Id.  120),  allowed  bution;  because  it  tends  to  more 

the  joint  creditors  to  prove  and  take  litigation  and  more  expense.    Every 

dividends  under  a  separate  commis-  creditor  of  the  partnership  would 

sion ;  his  Lordship  holding  that  a  come  upon  the  separate  estate.    The 

commission  of  bankruptcy  was  an  consequence  would  be,  the  assignees 

execution  for  all  the  creditors ;  and  of  the  separate  estate  must  file  a  bill 

as  the  assignees  under  a  separate  to  restrain  the  dividend  upon  all 

commission    might    possess    them-  these  proofs,  and  make  the  partners 

selves,   not   only   of    the    separate  parties.     But  there  is  another  cir- 

estate,  but  of  the  bankrupt's  pi-o-  cumstance;  it  is  a  contrivance  to 

portion  of  the  joint  estate,  and  as  a  throw  this  upon  the  separate  estate; 

joint  creditor,  having  brought  an  for  what  hinders  them  f i*om  recover- 

action     and    recovered    judgment  ing  at  law  this  debt  against  the 

against  all  his  debtors,  might  have  partnership,  for  it  is  money  paid  to 

several    executions    against    each,  one  of  the  partners?    They  have 

therefore  the  bankruptcy,  prevent-  nothing  to  do  but  to  bring  an  action 

ing  his  action  with  effect,  should  be  against  the  partner.    The  affairs  of 

considered  a  judgment  for  him  as  the  partnerships  may  be  very  much 

well  as  the  others,  and  consequently  involved ;  but  if  they  are  arrested, 

that  no  distinction  ought  to  be  made  they  would  pay  it.    It  is  not  stated 

between  joint  or  separate  debts,  but  as  a  case  where  there  are  no  joint 

that  they  ought  all  to  be  paid  ratably  effects.     Here  it  is  only  that  there 

out    of    the    bankrupt's    property,  are  two  funds.     Their  proper  fund 

which  was  composed  of  his  separate  is  the  joint  estate,  and  they  must 

estate,  and  his  moiety  or  other  pro-  get  as  much  as  they  can  from  that 

portion    of    the  joint  estate.     See  first.    I  have  no  difficulty  in  order- 

Dutton  V,  Morrison,  17  Ves.  193,  ing  them  to  be  admitted  to  prove, 

207.    Lord  Rosslyn  acted  for  some  but   not   to    receive    a    dividend.' 

time  upon  the  practice  established  This  rule  was  afterwards  acted  upon 

by  Lord  Thurlow,  but  afterwards  by  Lord  Rosslyn  (Ex  parte  AbeU,  4 

with    some    alteration;    and    upon  Ves.   837),   and  was  adopted  and 

great  consideration  he  restored  the  followed  by  Lord  £ldon   in  many 

principle  of    the   rule  which    had  subsequent  cases,  not    because  he 

been  adopted  by  Lord  Hardwicke.  was  convinced  of  its  propriety,  or 

In  the  case  of   Ex  parte  Elton,  3  of  its  being  better  calculated  to  the 

Ves.  238,  242,  Lord  Rosslyn  says:  due  administration  of  justice  than 

*  The  plain  rule  of  distribution  is  the    doctrine    introduced  by   Lord 

that  each  estate  should  bear  its  own  Thurlow ;  but  he  adhered  to  it  be- 

debts.     The  equity  is  so  plain  that  cause  it  was  the  practice,  and  to 

it  is  of  course  upon  a  bill  filed.  The  avoid   the    mischief    arising    from 

object  of  a  commission  is  to  dis-  shaking    settled    rules.      Ex  parte 

tribute  the  effects  with  the   least  Clay,  6  Ves.  813,  and  the  cases  cited 

expense.     Every  order  I  make,  to  Ibid,  in  note;  £x /)ar/e  Kensington, 

prove  a  joint  debt  upon  the  separate  14  Ves.   447;   Ex  parte  Taitt,   16 

estate,  must  produce  a  bill  in  equity.  Ves.  193.    According  to  the  rule, 

It  is  not  fundamentally  a  just  dis-  therefore,    which    these    decisious 

tribution,  nor  a  convenient  distri-  have  established,  if  there  is  a  joint 
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rule  itself  as  one  of  natural  justice  and  equity,  and  not  of 
mere  assumed  convenience,  somewhat  more  open  to  criticism 
and  question,  is  the  character  of  the  exceptions  to  which  it 
has  given  rise,  some  of  which  may  be  truly  said  to  present 
the  reasoning  against  it  in  a  strong  light,  and  to  make  it  more 
difScult  to  be  sustained.  These  exceptions  allow  a  joint 
creditor  to  share,  pari  pdssu^  with  the  separate  creditors  in 
every  case  to  which  they  are  applicable.  They  are  of  three 
sorts:  (1)  Where  the  joint  creditor  is  the  petitioner  for 
a  separate  commission  against  the  bankrupt  partner;  (2) 
Where  there  is  no  joint  estate,  and  no  living  solvent  partner ; 
(3)  Where  there  are  no  separate  debts.  In  the  firat  case, 
the  petitioning  creditor  may  prove  his  debt,  and  share,  pari 
pa$9u^  with  the  separate  creditors  in  the  separate  estate ;  in 
the  sebond  case,  all  the  joint  creditors  enjoy  the  same  privi- 
lege ;  and  in  the  third  case,  all  the  joint  creditors  share,  pari 
passu^  with  each  other.^ 

§  379.  (1)  When  Joint  Creditor  i$  Petitioner  for  Separate 
Commission.  The  firat  exception  stands  confessedly  upon  a 
ground  of  reasoning  which,  if  not  purely  artificial,  applies  at 
least  with  equal  force  in  favor  of  the  joint  creditors  in  all 
other  cases.  The  ground  is,  that  a  commission  of  bankruptcy 
is  an  action  and  an  execution  in  the  first  instance.^    To  which 

fond,  or  a  solvent  partner,  a  joint  joint  creditors  must  be  deemed  a 

creditor  is  not  entitled  to  prove  his  desperate,  or,  in  point  of  expense, 

debt  under  a  separate  commission  an    unwarrantable    attempt,    that 

for  the  purpose  of  receiving  a  divi-  would  authorize  a  departure  from 

dend,  without  the  Lord  Chancellor's  the  rule ;  as  in  truth  there  would 

order.    Mont.  B.  L.  230.    And  not-  then  be  no  joint  property.'     Ibid. 

withstanding  the  joint  property  is  of  And  joint  estate  lias  been  said  to 

the  most  trivial  amount,  yet  if  there  mean    such    estate  only  as  comes 

is  such  a  fund  of  any,  even  the  under   the    administration    of    the 

smallest,  description,  and  it  is  capa-  assignees  to  distribute,  and  not  to 

ble  of  being  realized,   the  rule  is  extend  to  joint  estate  pledged  for 

inflexible,   and    there    will    be    no  more    than    its    value.     Ex  parte 

departure  from  it.     Ex  parte  Feake,  Hill,  5  B.  &  P.  191,  n."     See  also 

2  Rose,  54.     See  also  In  re  Lee,  Coll.  on  P.  B.  4,  c.  2,  §  3,  pp.  623, 

Jbid.  in  note.     Lord  Eldon,  indeed,  624,  2d  ed. ;  Ex  parte  Cobham,   1 

admitted  this  qualification  of  the  Bro.  Ch.  576,  Mr.  Belt's  note  (1). 

rule,  that  *  if  the  property  alleged  ^  Coll.  on  P.  B.  4,  c.  2,  §  3,  pp. 

to  exist  be  of  such  a  nature,  and  in  623-628,  634,  635,  2d  ed. ;  Ex  parte 

such  a  situation,  that  any  attempt  Tate,  Cook's  B.  L.  244. 

to  bring  it  within  the  reach  of  the  '  Twiss  v.  Massey,  1  Atk.  67; 
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it  ha8  been  replied  with  t^  great  force  that  it  is  true  that  a 

commission   is  an  execution,  but  an  execution  for  all   the 

Ex  parte  Crisp,  1  Atk.  133;  Coll.  on  admit  all  equitable  claims  upon  tbe 
P.  B.  4,  c.  5,  §  3,  pp.  625,  626, 2d  ed.  efifecte,  and  to  divide  them  raUbly. 
]It  is  doubtful  whether  this  excep-  It  has  been  long  settled,  and  it  is 
tion  any  longer  exists  in  England,  not  possible  to  alter  that,  that  each 
SeeLind.  on  P.  4thed.  1196,  note^l;  estate  Ls  to  pay  its  own  credit- 
Ex  parte  Elton,  3  Ves.  238.  —  ors.  With  regard  to  the  creditor 
In  tills  latter  case  Lord  Lough-  suing  out  the  commission,  the  sep- 
borough  (afterwards  Earl  of  Ross-  arate  creditors  cannot  object  to  hb 
lyn)  said  :  ''  Antecedent  to  these  having  the  eifect  of  the  execu- 
authorities,  I  should  have  thought  tion  he  has  taken  out.  He  is  pre- 
it  perfectly  clear  it  could  not  be  eluded  from  suing  at  law;  and  it 
done;  and  that  the  utmost  length  would  be  against  all  equity,  having 
they  could  go  was,  that  a  joint  cred-  done  it  for  their  benefit,  to  refuse 
itor,  where  there  is  a  separate  com-  him  the  fruit  of  that  for  his  own 
mission,  is  to  be  admitted  to  prove  debt.  But  any  other  joint  creditor 
only  for  the  purpose  of  assenting  to  is  in  exactly  the  case  of  a  person 
or  dissenting  from  the  certificate,  having  two  funds;  and  this  Court 
and  receiving  such  surplus  beyond  will  not  allow  him  to  attach  himself 
the  amount  of  the  separate  debts  upon  one  fund  to  the  prejudice  of 
as  joint  creditors  would  be  entitled  those  who  have  no  other,  and  to 
to  claim  where  there  are  two  com-  neglect  the  other  fund.  He  has  the 
missions.  I  doubt  whether  it  is  law  open  to  him ;  but  if  he  comes  to 
possible  to  innovate  upon  that,  claim  a  distribution,  the  first  con- 
which  was  the  law  formerly  ;  for  sideration  is.  What  is  that  fund 
though  a  commission  is  an  execu-  from  which  he  seeks  it?  It  is  the 
tion,  and  the  joint  creditor  has  such  separate  estate,  which  is  particularly 
an  interest  as  enables  him  to  take  attached  to  the  separate  creditors, 
out  a  separate  commission,  yet  the  Upon  the  supposition  that  there  is 
consequence  does  not  follow.  There  a  joint  estate,  the  answer  is, '  Apply 
are  cases  antecedent  to  those  cited,  yourself  to  that:  you  have  a  right  to 
In  Lord  King's  time  it  was  deter-  come  upon  it;  the  separate  creditors 
mined  that  a  joint  creditor  might  have  not;  therefore  do  not  affect 
be  a  good  petitioning  creditor,  the  fund  attached  to  them,  till  you 
though  the  commission  is  only  have  obtained  what  you  can  get 
against  one  partner ;  that  the  joint  from  the  joint  fund.'  There  would 
creditor  does  no  more  in  taking  his  be  no  great  inconvenience,  if  he 
execution,  passing  over  his  action,  could  put  them  in  his  situation  as 
than  bringing  the  separate  effects  to  the  joint  fund ;  but  I  doubt  very 
to  be  administered  in  bankruptcy,  much  whether  that  is  possible.  For 
But  it  is  not  treated  any  longer  as  suppose,  in  the  case  of  A.  and  B., 
an  execution  at  law ;  for  the  effects  pailners,  the  former  remains  sol- 
taken  under  it  are  not  disposed  of  vent,  the  latter  becomes  a  bankrupt, 
as  at  law,  but  fall  immediately,  by  and  there  is  a  joint  debt  of  £1,000. 
the  direction  of  the  statute,  under  The  creditor  making  his  claim  first 
the  administration  of  this  Court ;  against  the  separate  estate,  paying 
which  is  to  make  an  equitable  dis-  a  dividend  of  10s.  in  the  pound,  re- 
tribution among  the  creditor,  to  ceives   £500.      Can    the   assignees 
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creditors;  that  if  a  joint  creditor  had  brought  an  action 
against  all  the  partners,  he  might  have  several  executions 
against  each,  or  at  least  a  joint  execution,  which  could  be 
levied  upon  the  joint  property,  and  also  upon  the  separate 
property  of  each  of  the  partners.^    What  makes  it  still  more 

claim  against  the  solvent  partner  in  upon  the  separate  estate  is  first 

what  they  have  paid?    His  answer  to  answer  the  question,  why  he  does 

would  be,  they  could  only  claim  the  not  go  against  the  joint  estate.     It 

same    right    the    bankrupt  could  ;  may  be  said,  '  The  law  is  open  to 

and  as  against  the  bankrupt  he  is  you;  it  is  not  open  to  us.     You  put 

entitled  to  retain;  he  has  paid  his  us  to  file  a  bill  against  the  other 

moiety  of  the  partnership  debt.     If  partners  to  discover  and  apply  the 

the  case  is  turned  the  other  way,  partnership  fund.    You  have  a  much 

and  the  creditor  first  sues  the  solvent  quicker  remedy ;  sue  the  partnership, 

partner,   he  recovers  all  the  debt  You  need  not  wait   the    account, 

against  him ;  and  he  has  a  right  to  They  will  settle  it  rather  than  put 

come  in  as  a  separate  creditor  of  the  you  to  that;  at  all  events,  you  have 

bankrupt  to  the  amount  only  of  a  a   legal  execution   against    them.' 

moiety  of  that  debt;  for  a  moiety  Another  consideration  is  that  the 

only  of  the  debt  of  the  partnership  great  object  of  the  law  in  establish- 

he  could  have  recovered  against  him  ing  this  sort  of  authority,  in  which 

if  he  had  been  solvent.     That  makes  I  now  sit,  is  to  make  a  speedy  dis? 

a  very  great  difference  to  the  sepa-  tribution,  and  to  avoid  suits.     The 

rate  creditors.    I  was  led  to  consider  necessary  consequence  of  admitting 

another  thing,  —  Is  it  possible  to  ad-  a  joint  creditor  to  prove  against  the 

mit  a  separate  creditor  to  take  a  div-  separate  estate  is  in  every  such  case 

idend  upon  the  joint  estate  ratable  to  make  a  chancery  suit;  and  the 

with  the  joint  creditors?    No  case  right  of  the  separate  creditors  to 

has  gone  to  that,  and  it  is  impossible ;  the  administration  of  their  fund  is 

for  the  separate  creditor  at  law  has  frustrated."      See    also    Ex   parte 

no  right  to  sue  the  other  partner.  Abell,  4  Yes.  837.     [Where  the  at- 

He  has  no  right  to  attach  the  pai*t-  tachment  of  the  property  of  one 

nership  property.     He  could   only  partner  by  a  partnership  creditor 

attach  the  interest  his  debtor  had  in  was  dissolved  by  the  assignment  in 

that  property.      If   it  stands  as  a  bankruptcy  of  that  partner^s  estate, 

rule  of  law,  we  must  consider,  what  the  creditor,  on  proving  his  debt  and 

I  have  always  understood  to  be  set-  the  costs  of  his  suit  against  such 

tied  by  a  vast  variety  of  cases,  not  estate,  was  held  entitled  to  be  paid 

only  in  bankruptcy,  but  upon  gen-  such  costs  before  the  payment  of 

era!  equity,  that  the  joint  estate  is  the  partner's  separate  debts.     Buck 

applicable  to  partnership  debts,  the  t;.  Burlingame,  13  Gray,  307. J 

separate  estate  to  the  separate  debts.  ^  Ex  parte  Hodgson,  2  Bro.  Ch. 

Another  difficulty  is,  whether  really  5;  Button  v.  Morrison,  17  Ves.  193, 

it  is  just  to  put  it  to  the  assignees  207.  —  In  this  latter  case  Lord  £1- 

in  behalf  of  the  separate  creditors,  don  went  into  the  reasoning  of  the 

to  assert  the  right  of  the  creditor,  various  opinions,  and  said  :   **  The 

making  the  claim,  to  go  against  the  case  now  before  me  must  be  regarded 

joint  estate.     The  creditor  coming  in  this  point  of  view.    The  question 
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artificial  is  that  if  a  joint  creditor  sues  out  a  joint  commission 
against  all  the  partners,  he  can  resort  only  to  the  joint  funds 
of  the  partnership.^ 

being  as  to  the  effect  of  the  quasi  of  Lord  Thurlow,  who  considered  it 
execution,  under  a  commission  of  with  great  anxiety,  and,  having  con- 
bankruptcy  against  one  partner,  with  suited  most  of  the  judges,  expressed 
reference  to  the  interest  of  himself  his  decided  opinion  that  the  con- 
and  two  others  in  a  fund  in  the  trary  course  was  the  best,  as  being 
hands  of  the  plaintiff.  The  juris-  the  most  legal ;  and  therefore  held 
diction  in  bankruptcy  being  both^  that  the  joint  creditors  should  be 
legal  and  equitable,  let  us  see  admitted  to  prove,  and  take  divi- 
whether  we  must  not,  of  necessity,  dends,  under  a  separate  commission; 
go  a  great  way  in  this  case ;  or  ad-  that  a  commission  of  bankruptcy 
mit  that  we  have  already  gone  much  was  an  execution  for  all  the  credi- 
too  far  in  bankruptcy.  The  opinion  tors;  that,  if  a  joint  creditor  had 
of  Lord  Hardwicke  was  that  joint  brought  an  action  against  all  the 
creditors  could  prove  under  a  sepa-  debtors,  he  might  have  several  ex- 
rate  commission  only  for  the  purpose  ecutions  against  each ;  and  therefore 
of  assenting  to,  or  dissenting  from,  the  bankruptcy,  preventing  his  ac- 
the  certificate,  but  not  to  receive  tion  with  effect,  should  be  consid- 
dividends ;  and  that  they  must  file  a  ered  as  a  judgment  for  him  as  well 
bill  for  an  account  of  the  joint  es-  as  the  other;  that  he  had  a  right  to 
tate.  The  operation  of  that  bill  was  receive  the  dividends;  and  it  was 
to  draw  into  the  joint  estate  the  upon  the  assignees  of  the  separate 
share  of  that  bankrupt  partner,  estate  to  bring  their  bill  to  have  the 
taken  in  execution,  as  far  as  bank-  account  settled.  The  question  af- 
ruptcycan  be  so  represented;  and  by  ter wards  came  to  be  considered  by 
the  effect  of  the  commission,  the  Lord  Loughborough,  who  got  back 
bill,  and  the  decree,  nothing  could  to  the  old  rule,  and  abided  by  it 
be  divided  among  the  separate  cred-  firmly ;  but  great  difficulties  occurred 
itors  under  the  commission  but  that  of  this  sort.  Lord  Loughborough, 
which  formed  the  separate  share  of  adopting  the  principle  of  Lord  Hard- 
the  bankrupt  after  the  account,  and  wicke's  rule,  did  not  adopt  his  prac- 
an  application  of  the  joint  estate  to  tice;  not  putting  the  joint  creditors 
all  demands  against  it.  Lord  Hard-  to  file  a  bill,  bringing  before  the 
wicke,  therefore,  must  either  have  Court  the  assignees  and  the  solvent 
thought  that  upon  such  a  case  it  partners,  and  taking  the  account 
was  clearly  fit  to  say  that  execution  in  their  presence;  but  taking  this 
against  one  partner  should  not  af-  course,  —  directing  the  assignees  to 
feet  the  application  of  the  joint  fund  take  an  account  of  the  joint  estate, 
to  the  joint  demands ;  or,  as  I  rather  and  applying  that  to  the  discharge 
believe,  he  found  himself  in  a  situ-  of  the  joint  credito!*s,  to  ascertain 
ation  requiring  him  to  cut  the  knot,  the  share  of  the  residue  belonging 
and  to  make  some  rule  that  would,  respectively  to  the  bankrupt  and 
upon  the  whole,  be  most  convenient,  the  solvent  partners.  From  the  na- 
Tbis  subject  took  a  different  course  ture  of  this  proceeding,  unless  the 
at  different  periods,  until  the  time  solvent  partners  thought  proper  to 


^  Ex  parte  Bolton,  2  Bose,  389,  390,  cited  in  the  preceding  note. 
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§  880.    (2)  When  there  is  no  Joint  Estate  and  no  Living 

Solvent  Partner.   The  second  exception  excludes  the  joint 

come  in  and  have  the  account  taken  not  disturbed  the  practice  as  it  has 

before  the  commissioners,  the  Lord  of  late  prevailed.      The  result   is 

Chancellor,  in  bankruptcy,  had  no  that  now  it  has  been  understood  for 

power  to  compel  them ;  neither  could  fifteen  years  that,  under  a  separate 

the    joint    creditors,    unless    they  commission  of  bankruptcy,  the  other 

thought  proper  to  come  in  before  partners  remaining  solvent,  an  ac- 

the  commissioners,  be  compelled  in  count  shall  be  directed  of  the  joint 

that  proceeding  to  come  in;  and  if  estate  in  the  absence  even  of  the 

the  other  partners  did  not,  or  could  other  partners;  and  upon  the  appli- 

not,  as  in  the  instance  of  residence  cation  of  any   one  joint  creditor, 

abroad,   make    themselves  parties,  whether  the  others  choose  it  or  not, 

the  account,  upon    ordinary  prin-  the  whole  account  being  taken  in 

ciples,  could    not    bind    them.      I  the  bankruptcy,  the  joint  creditors 

pressed  the    difficulty  that    would  shall  be  paid,  pari  passu,  out  of  the 

arise    if    a    joint    creditor    should  joint  estate;  and  the  residue  shall 

bring  an  action  and  proceed  to  judg-  then  be  distributed  only  according 

meut.     AVould  this  Court  interfere  to  the  respective  interest  of  the  part- 

upon  the  ground  that  there  was  an  ners ;  and  if  the  rule  of  law,  where 

order  in  bankruptcy  to  which  he  a  creditor  takes  execution,  is  the 

and  the  other  joint  creditors  were  same,  perhaps  we  are'  not  far  wrong, 

not  parties,  and,  to  enforce  that  or-  In  the  course  of  this  period  there 

der,   grant  an    injunction    against  has  been  no  instance  of  a  creditor 

execution   in    that    action?      That  coming  here,  saying  that  he  had  a 

would  be  a  question  of  great  im-  judgment,  not  executed,  against  a 

jwrtance,  if  the  law  was  as  simple  partner,  and  desiring  to  go  on;  nor 

as  it  was  supposed  to  be  in  the  early  has  the  case  occurred  in  bankruptcy 

cases  upon  this  subject ;  that  the  as-  of  a  joint  creditor  claiming  to  set 

signees  were  tenants  in  common  of  aside  the  execution  under  the  com- 

a  chattel  with  the  solvent  partner;  mission  by  a  prior  act  of  bankruptcy , 

and  the  creditor  might  satisfy  him-  and  desiring  to  have  execution  against 

self  out  of  the  apparent  interest,  all  without  any  account.     Such  a 

But,  taking  the  law  to  be  that  no  case,  if  it  occurred,  must  be  dealt 

more  should  be  applied  than  the  re-  with  upon  much  the  same  principle 

suit  of  a  general  account,  the  only  as  this."     I  cannot  find  that  Lord 

effect  of  the  execution  would   be  Thurlow's  reasoning  on  the  subject 

that  the  creditor  would  have  sub-  is  anywhere  given   at  large.      All 

jected  himself  to  the  general  account  that  remains  consists  of  these  notes 

that  was  going  on  in  another  pro-  and  comments.     It  is  manifest  that 

ceeding.     The  question  then  came  I^ord  Eldon  equally  doubted  with 

before  me;  and,  upon  consideration  him  as  to  the  solid  foundation  of 

of  all  the  authorities,  I  thought  the  the  rule.      Ex  parte  Clay,  6  Ves. 

best  course  for  me  to  adopt  (whether  813;  Ex  parte  Chandler,  9  Ves.  35; 

the  best  in  principle  I  have  often  Ex  parte  Cobham,  1  Bro.  Ch.  576, 

doubted)  was,  that  the  rule  should  Mr.  Belt's  note  (1);  Ex  parte  Taitt, 

continue  to  be  applied,  as  it  had  16  Ves.  193,  195,  196;  Gow  on  P.  c. 

been  for  some  yeara  in  a  course  of  5,  §  3,  pp.  312-315,  3d  ed.     Again, 

application;  and   therefore  I  have  in  A^xjoarf^  Bolton,  2  Rose,  389, 390, 
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creditor  in  all  cases  but  one ;  and  in  that  case  two  circum- 
stances must  concur  and  co-exist :    (1)  That  there  is  no  joint 

estate  ;  and  (2)  That  there  is  no  living  solvent  partner.*    K 

Lord  Eldon  said:  **  Since  the  case  of  the  solvent  partner  as  to  the  five, 
of  Ex  parte  Crisp,  a  decision  now  at  and  for  that  he  may  bring  his  ao- 
least  sanctioned  by  time,  it  has  been  tion,  or  he  may  take  out  a  conimis- 
clearly  settled  that  a  joint  creditor  sion ;  and  taking  out  a  commission, 
may  take  out  a  separate  commis-  until  he  completely  knows,  and 
sion ;  and,  taking  out  that  commis-  which  until  then  he  only  indirectly 
sion,  he  has  a  privilege  of  election,  knows,  the  state  of  the  joint  ao- 
either  to  make  his  proof  against  the  counts  under  that  commission,  he 
separate  or  the  joint  estate.  By  a  cannot  be  said  deliberately  to  have 
joint  commission,  on  the  other  elected.  I  think,  therefore,  he  is 
hand,  he  binds  himself  to  resort  to  entitled  to  reconsider  his  mode  of 
the  joint  property.  The  rule  at  law,  proof;  and  refunding  the  joint  div- 
as to  executions,  affords  some  anal-  idend  with  the  interest,  let  the  proof 
ogy.  If  a  creditor  take  out  a  joint  stand  against  tlie  separate  estate." 
execution,  he  cannot  afterwards  See  also  Coll.  on  P.  B.  4,  c.  2,  §  5, 
take  out  a  separate  execution ;  and  pp-  634,  635,  3d  ed. 
a  commission  is  in  the  nature  of  an  ^  i  See  Straus  v,  Kerngood,  21 
execution ;  a  joint  commission  being  Gratt.  584.  As  to  how  far  this  ex- 
as  an  execution  against  all,  a  sepa-  ception  existed  under  the  U.  S. 
rate  commission  as  an  execution  Bankrupt  Law  of  1867,  §  36,  U.  S. 
against  the  individual.  If  a  cred-  Rev.  St.  §  5121,  see  In  re  Downing, 
itor  deliberately  resorts  to  the  pro-  1  Dill.  33;  In  re  Knight,  2  Bias. 
cess  of  a  joint  commission,  he  is,  as  518;  In  re  McEwen,  6  Biss.  294; 
a  joint  creditor,  proceeding  on  a  In  re  Bryne,  1  N.  B.  R.  464 ;  In  re 
joint  judgment  and  execution;  and  Jewett,  1  N.  B.  R.  491 ;  In  re  Long, 
having  once  elected  so  to  do,  he  can-  7  Bened.  141;  In  re  Johnson,  2 
not  alter  it.  No  determination  ap-  Lowell,  129;  Bump  on  Bankruptcy 
proaches  a  case  like  the  present.  (10th  ed.),  243.  Under  a  provision 
Here  are  two  separate  commissions  in  the  Insolvent  Act  of  Massachu- 
at  the  instance  of  the  same  credi-  setts,  identical  with  that  in  the 
tor.  If  it  were  the  case  of  one  sep-  above  Bankrupt  Law,  which  pro- 
arate  commission  thus  awarded,  the  vides  that  **  the  net  proceeds  of  the 
creditor  might  say,  I  will  take  my  joint  stock  shall  be  appropriated  to 
debt  out  of  either  the  joint  or  pay  the  creditors  of  the  company, 
the  separate  estate;  but  to  get  at  and  the  net  proceeds  of  the  separate 
the  joint  estate,  there  must  be  a  estate  of  each  partner  shall  be 
special  order  of  the  Chancellor,  appropriated  to  pay  his  separate 
The  joint  property  is,  therefore,  creditors,'*  it  was  held  that  the  ex- 
reached  by  circuity;  and,  being  thus  ception  did  not  apply.  Howe  «. 
looked  at,  if  the  creditor  says,  I  will  Lawrence,  9  Cush.  553;  Somerset 
rank  under  this  commission  as  Potter's  Works  p.  Minot,  10  Cush. 
against  the  joint  estate,  and,  so  592.  See  also  Weyer  &.  Thomburgh, 
ranking,  receives  a  dividend,  say  to  15  Ind.  124;  Weaver  v.  Weaver,  46 
the  extent  of  fifteen  shillings  in  the  N.  H.  188;  ante,  §  368.} 
pound,  he  still  remains  the  creditor 
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there  is  any  joint  estate,  however  small  it  may  be,  if  it  is  an 
available  joint  fund,  and  not  purely  a  desperate  and  nominal 
joint  fund,  then  the  joint  creditor  is  excluded.  As,  for  ex- 
ample, if  the  joint  fund  is  absolutely  worthless  from  the 
expenses  of  any  attempt  to  get  it  in,  or  if  it  is  pledged  beyond 
its  real  value,  it  will  be  deemed  a  mere  nullity ;  but  not 
otherwise.^  On  the  other  hand,  if  there  is  no  available  joint 
fund,  still,  if  there  is  a  solvent  partner,  as  the  creditor  has 
his  right  of  action  against  him  for  a  full  satisfaction,  it  is  said 
that  therefore  he  ought  not  to  be  allowed  to  come  in  com- 
petition with  the  separate  creditors  of  the  bankrupt.^  Why 
he  may  not,  it  is  not  easy  to  say  upon  general  reasoning, 
especially  as  all  partnership  debts  are  now  treated  in  equity 
as  several,  as  well  as  joint.^  But  here,  again,  there  is  a  pecu- 
liar qualification  upon  this  part  of  the  rule.  The  solvent 
partner  must  be  living ;  for  if  he  is  dead,  although  his  estate 
is  solvent,  yet  the  joint  creditors  may  come  in  upon  the  sepa- 
rate estate  of  the  bankrupt  pari  passu  with  the  separate  cred- 
itors.* The  like  rule  will  apply  to  the  case  of  joint  debtors 
who  are  not  partners,  under  the  like  circumstances.^ 

§  381.   (3)  When  there  are  no  Separate  Debts.   The  third 

^  Coll.  on  P.  B.  4,  c.  2,  §  3,  pp.  nership  and  the  members  iudividu- 
626,  627,  2d  ed. ;  Ex  parte  Leaf,  1  ally  have  made  a  general  assign- 
Deac.  176;  In  re  Lee  &  Armstrong,  ment  for  the  benefit  of  the  creditors, 
2  Hose,  54 ;  Ex  parte  Peake,  2  Rose,  and  there  is  no  partnership  fond  for 
54 ;  Ex  parte  Hill,  5  B.  &  P.  191,  distribution  among  its  creditors,  the 
a;  Ex  parte  Janson,  3  Madd.  229;  creditors  of  the  firm  are  entitled  to 
Ex  parte  Kensington,  14  Yes.  447.  share  equally  with  the  creditors  of 
[Where  there  was  a  joint  fund  of  each  partner,  in  the  distribution 
£13,  though  it  did  not  appear  but  of  his  individual  assets.  Brock  v. 
that  it  would  all  be  absorbed  by  Bateman,  25  Ohio  St.  609.  \ 
costs,  the  joint  creditors  were  exclud-  ^  Coll.  on  P.  B.  4,  c.  2,  §  3,  pp. 
ed  from  the  separate  estate.  Ex  626,  627,  2d  ed. ;  Ex  parte  Sadler, 
parte  Kennedy,  2  De  G.  M.  &  G.  15  Ves.  52,  56;  Ex  parte  Kensing- 
228.  So  where  there  was  a  joint  ton,  14  Ves.  447.  jA  partner  is  not 
fund  of  £9  3c«.  6</.,  all  of  which  insolvent  within  the  exception  if 
would  be  required  for  expenses  and  he  be  not  actually  in  legal  bank- 
costs.  ^x/>ar^e  Clay,  2  Christian's  ruptcy.  See  In  re  Marwick,  2 
Bank.  Law,  320;  b.  c.  2  De  G.  M.  Ware,  233.  ( 
&  G.  230,  note.]  (Lind.  on  P.  4th  «  IBut  see  ante,  §  362,  note.| 
ed.  1197.  See  also  In  re  Goedde,  6  *  Coll.  on  P.  B.  4,  c.  2,  §  3,  p. 
N.  B.  R.  295.  But  see  In  re  Mc-  627,  2d  ed. 
£wen,  6  Biss.  294.    Where  a  part-        ^  Ibid. 
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exception  stands,  if  possible,  in  its  actual  application,  upon 
more  subtle  and  refined  grounds.  It  is  not  necessary  here  to 
make  out  a  case  where  there  are  absolutely  and  literally  no 
separate  debts  at  all.  It  is  sufficient  that  they  are  few  and 
inconsiderable  in  amount,  and  that  the  joint  creditors  under- 
take to  pay  them  all,  and  do  discharge  them,  so  that  they  no 
longer  stand  in  their  way  as  subsisting  claims,  impeding  their 
rights.^ 

§  382.  Doubtful  Propriety  of  the  General  Rule.  Such  is 
the  acknowledged  state  of  the  authorities  as  to  the  general 
rule,  and  the  exceptions  to  it  as  to  the  respective  rights  of 
joint  creditors  and  separate  estates  of  the  bankrupt.  After 
the  repeated  doubts  which  have  been  expressed  upon  the  sub- 
ject by  the  most  eminent  judges,  it  is  not,  perhaps,  too  much 
to  say  that  it  rests  on  a  foundation  as  questionable  and  as 
unsatisfactory  as  any  rule  in  the  whole  system  of  our  juris- 
prudence. Such  as  it  is,  however,  it  is  for  the  public  repose 
that  it  should  be  left  undisturbed,  as  it  may  not  be  easy  to 
substitute  any  other  rule  which  would  uniformly  work  with 
perfect  equality  and  equity  in  the  mass  of  intricate  transac- 
tions connected  with  commercial  operations. 

§  383.  Joint  Creditors  may  prove  against  Separate  Estate* 
But  although  the  joint  creditors  and  the  separate  creditors 
are  not  entitled  to  come  in,  pari  passu^  upon  the  joint  and 
separate  estates  of  a  bankrupt,  for  a  dividend  thereof,  yet 
they  are  in  all  cases  entitled  to  come  in  and  prove  their  debts 
against  his  estate,  for  the  purpose  of  assenting  to  or  dissent- 
ing from  his  certificate ;  but  not  to  vote  in  the  choice  of  as- 
signees.^ And  this  is  upon  a  principle  of  natural  justice, 
since  the  certificate,  when  given,  will  operate  as  a  discbarge 

1  Coll.  on  P.  B.  4,  c.  2,  §  3,  p.  plus  goes  to  the  joint  creditors ;  and 

627,  2d  ed. ;  Ex  parte  Chandler,  9  if    there  are  no  separate  ci'editors, 

Ves.   35;  Ex  parte  Taitt,  16  Yes.  the  whole  of  the  separate  estate  is 

193;    Ex  parte  Hubbard,  13  Yes.  such  surplus.] 
424.     [See  also  Rice  v.  Barnard,  20         «  Gow  on  P.  B.  5,  §  3,  p.  280,  2d 

Yt.  479.     This  seems,  in  truth,  no  ed. ;  Id.  p.  329 ;  Ex  parte  Taitt,  16 

exception  at  all.     It  has  never  been  Ves.  193;  Wats,  on  P.  c.  5,  pp.  334, 

doubted  that  if  there  be  any  surplus  335,  2d  ed. ;    |  Ex  parte  Hammond, 

left  of  the  separate  estate  after  pay-  21  W.    R.   865 1.     [By  the  U.   S. 

ing  the  separate  creditors,  that  sur-  Bankrupt  Act  of  1867,  §  36,  {U* 
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of  the  bankrupt  equally  against  his  joint  and  his  separate 
creditors.^ 

§  384.  Joint  and  Several  Creditors  cannot  prove  against  and 
take  Dividends  upon  both  Estates.  The  question  often  occurs  in 
bankruptcy,  as  to  the  rights  of  creditors  who  are  at  law  both 
joint  and  several  creditor  of  the  partners,  or,  in  other  words,  to 
whom  the  partners  are  in  law  jointly  and  severally  indebted 
upon  joint  and  several  securities  and  contracts,  whether  they 
are  entitled  to  prove  both  against  the  joint  estates  and  against 
the  separate  estates  of  the  bankrupt  or  bankrupts.  And  here 
the  general  rule  is  now  firmly  established,  that  they  shall  not 
in  equity  be  allowed  to  prove  their  debts  and  take  dividends 
upon  the  joint  estate,  and  also  upon  the  separate  estate  ;  but 
they  shall  be  restrained  and  put  to  their  election  to  prove 
and  take  dividends  from  the  one  or  the  other.^    When  they 

S.  Rev.  Sts.  §  5121,}  the  assignee  of  ner,  in  his  separate  bankruptcy,  re- 

both  estates  was  chosen  by  the  cred-  leases    him    from    his    joint    anH 

itors  of    the    partnership.]       {See  separate  liabilities.     In  re  Abbe,  2 

Hudgins  v.  Lane,  2  Hughes,  361;  N.  B.  R.  75;  In  re  Bidwell,  Id. 

8.  c.  11  N.  B.  R.  462;  7n  re  Frear,  229;  In  re    Downing,   1  Dill.   3^; 

1  N.  B.  R.  660;  In  re  Phelps,  Id.  s.  c.  3  N.  B.  R.  748;  In  re  Stevens, 

525;    United   States  v,   Lewis,   13  1  Sawyer,  397;  s.c.  5  N.  B.R.  112; 

N.  B.  R.  33  ;  In  re  Pease,  Id.  168;  In  re  Leland,  5  N.  B.  R.  222;  Wil- 

Wilkins  v.   Davis,  2  Lowell,  511;  kins  r.  Davis,  2 Lowell, 511;  s.c.  15 

8.  c.  15  N.  B.  R  60;  In  re  Lloyd,  N.  B.  R.  60.    But  seecon/ra,  Cmmp- 

15  N.  B.  R.  257;  In  re  Webb,  16  N.  ton  v.  Conkling,  9  Bened.  22.5;  s.  c. 

B.  R.  258;  In  re  PuiTis,  6  1.  R,  R.  15  N.  B.  R.  417;  In  re  Plumb,  9 

173.      That  a  joint  order  of  dis-  Bened.  279  ;    Hudgins  v.   Lane,   2 

charge  in  bankruptcy  does  not  in  Hughes,  361;   s.   c.  11    N.   B.  R. 

England    discharge     the    partners  462;  In  re  Noonan,  10  N.  B.   R. 

from  their  separate  liabilities,    see  330;  and  Poillon  v.  Lawrence,  77 

Meggy  ».   Imperial    Discount    Co.  N.  Y.  207;  Corey  ».  Perry,  67  Me. 

(Lim.),  38  L.  T.  n.  s.  309 ;  9.  c.  47  L.  140. } 

J.  N.  8.  Q.  B.,  C.  P.  &  Ex.  D.  1 19.   And  i  Ibid. 

if  a  creditor  accepts  a  composition  *  Gow  on  P.  c.  5,  §  3,  pp.  286, 

in  bankruptcy  in  respect  of  a  joint  287,  3d  ed.;  Cook's  B.  L.  259,  4th 

debt,  he  is  not  precluded  from  suing  ed. ;  Ex  parte  Banks,   1  Atk.   106  ; 

one  of  the  partners,  who  is  sepa-  Ex  parte  Rowlandson,  3  P.  Wnis. 

rately  liable  to  him,  in  respect  of  the  405;  Ex  parte  Bond,   1   Atk.   98; 

same  debt.     Simpson  v.  Henning,  Coll.  on  P.  B.  4,  c.  2,  §  8,  p.  561, 

L.  R.    10   Q.    B.   406;  Megrath  r.  2d  ed. ;  Id.  B.  4,  c.  2,  §  4,  pp.  630- 

Gray,  L.  R.  9  C.  P.  216.    Under  632;  Id.  pp.  634-637;  Wats,  on  P. 

the  U.   S.  Bankrupt  Law  of  1867,  c.  5,  pp.  289.  295,  2d  ed. ;   [Ex  parte 

the  following  decisions  are  to  the  Bamewall,  6  De  G.  M.  &  G.  795]. 

effect  that  a  discharge  to  one  part-  { See  po$t,  §  387,  note.  In  the  follow- 
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have  once  made  this  election,  they  are  excluded  from  any 
dividend  of  the  other  fund,  unless  there  remains  a  sui-plus 
after  the  discharge  of  all  the  debts  having  a  preference  there- 
on.* However,  before  any  such  creditor  can  be  put  to  his 
election,  he  is  entitled  to  a  reasonable  time  to  inquire  into 
and  ascertain  the  true  state  of  each  fund  ;  and  even  after  he 
has  made  an  election,  he  will  sometimes  be  allowed  to  recall 
it  upon  equitable  circumstances,  when  it  will  not  interfere 
with  the  positive  rights  actually  acquired  and  fixed  in 
others.^ 

§  885.  Supposed  An<dogy  to  Joint  and  Several  Executions  at 
Common  Law.  The  doctrine  thus  established  does  not,  any 
more  thicn  the  preceding,  seem  to  stand  upon  any  solid 
ground  of  equity  or  general  reasoning.  It  has  been  supported 
upon  some  supposed  analogy  to  the  rule  of  law  in  cases  of 
this  sort,  where  the  creditor  may  sue  all  the  partners  at  law, 
and  have  a  joint  execution  against  all,  or  he  may  sue  each 
partner  separately  at  law,  and  have  a  separate  execution 
against  each.  But  he  cannot  do  both  ;  that  is,  he  cannot  at 
law  at  the  same  time  sue  them  all  in  a  joint  action,  and  each 

ing  cases  in  this  country  the  doctrine  present,  only  to  joint  and  several 
of  election  has  been  looked  upon  with  liabilities  arising  otherwise  than  by 
disfavor  by  the  Court.  /nrcFarnunii  distinct  contracts.  Lind.  on  P.  4th 
6  Law  Kep.  21 ;  Mead  v.  National  ed.  1211-1213 ;  Simpson  v.  Hen- 
Bank  of  Fayetteville,  6  Blatchf.  180;  ning,  L.  R.  10  Q.  B.  406;  Ex  parte 
8.  c.  2  N.  B.  R.  173;  Inre  Bradley,  Honey,  L.  R.  7  Ch.  178;  Ex  parte 
2Bi8s.  515;  /n  r<?  Bigelow,  2  N.  B.  Wilson,  Id.  490;  Ex  parte  Stone, 
R.  371 ;  In  re  Howard,  4  N.  B.  R.  L.  R.  8  Ch.  914.  | 
571 ;  Emery  v.  Canal  National  Bank,         ^  Ibid.  • 

3  Cliff.  507;  s.  c.  7  N.  B.  R.  217;         «  Gowon  P.  c.  5,  §  3,  pp.  286, 

Berkshire  Woolen  Co.  v,  Juillard,  13  288,  289.  3d  ed. ;  Ex  parte  Bond,  1 

Hun,  506;  Ex ;7arto  Nason,  70  Me.  Atk.   98;     \Ex  parte  Adamson,  8 

363;  Borden  p.  Cuyler,  lOCush.  476;  Ch.  D.  807}.  —We  are  here  to  un- 

Stephenson  v.  Jackson,  2  Hughes,  derstand  that  the  election  of   the 

204  ;   In  re  Lewis,  Id.  820;  a.  c.  remedy  by  the  creditor  against  the 

8  N.  B.  R.  546.     But  see  Drake  o.  joint  or  the  several  estate  is  strictly 

Taylor,  6  Blatchf.  14.     And  indeed  confined  to  cases  of   one  and  the 

in    England    so  many  exceptions  self-same  debt;  and  does  not  apply 

have  been    introduced    under    the  where  the  creditor  has  two  distinct 

Bankrupt  Law  of  1869,  §  37  (32  &  debts,   arising  under  separate  and 

33  Vict.  c.  71),  and  otherwise,  that,  independent  contracts.     Coll.  on  P. 

although  the  old  rule  of   election  B.  4,  c.  2,  §  4,  p.  632,  2d  ed.;  Id. 

still  remains,  it  is  of  little  practical  §  5,  pp.  634-638,  2d  ed. ;  Ex  parte 

consequence,  applying,  as  it  does  at  Edwards,  Mont.  &  McA.  116. 
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one  separately  in  a  separate  action ;  but  he  will  be  put  to  an 
election  of  his  remedy  by  the  very  forms  of  pleading.*     And 

^  Gow  on  P.  c.  5,  §  3,  pp.  286,  this  foundation  that  debts  of  a  part- 
287,  3d  ed. ;  Coll.  on  P.  B.  4,  c.  2,  nership  have  been  ordered  to  be 
§4,  pp.  630, 631,  2d  ed.;  Id.  pp.  634,  first  paid  out  of  the  partnership 
635;  Ex  parte  Rowlandson,  3  P.  effects;  and  that  afterwards  the 
Wms.  405,  406. — On  this  occasion  joint  creditors,  when  the  separate 
Lord  Talbot  stated  his  opinion  to  creditors  are  satisfied,  may  come  in 
be:  **That  as  at  law,  when  A.  and  upon  the  separate  effects,  but  not 
B.  are  bound  jointly  and  severally  before;  and  so  vice  versa,  the  sepa- 
to  J.  S.,  if  J.  S.  sues  A.  and  B.  rate  creditors  are  to  come  first  on 
severally,  he  cannot  sue  them  joint-  the  separate  effects  of  the  partners, 
ly,  and,  on  the  contrary,  if  he  sues  and  if  these  are  not  sufficient,  then 
them  jointly  he  cannot  sue  them  on  the  joint  effects,  after  the  part- 
severally;  but  the  one  action  may  nership  creditors  are  paid."  And 
be  pleaded  in  abatement  of  the  oth-  therefore,  the  Reix)rter  adds,  **  That 
er;  so,  by  the  same  reason,  the  peti-  there  might  be  an  equality  in  the 
tioner  in  the  present  case  ought  to  principal  case,  his  Lordship  ordered 
be  put  to  his  election,  under  which  that  the  petitioner  should  make  his 
of  the  two  commissions  he  would  election  whether  he  would  come  in 
come ;  and  that  he  should  not  be  for  a  satisfaction  out  of  the  partner- 
permitted  to  come  under  both,  for  ship  or  the  separate  effects,  but  not 
then  he  would  have  received  more  out  of  both  at  the  same  time;  how- 
than  his  share."  But  his  Lordship  ever,  his  having  received  his  divi- 
said  he  would  hear  counsel,  if  they  dend  out  of  the  joint  effects,  on  the 
had  anything  to  object  against  this  joint  commission,  whilst  this  matter 
order.  And  again  he  added:  '*  In  was  in  suspense,  was  not  to  bind 
the  principal  case,  the  bond  upon  him;  and  provided  he  brought  that 
which  the  petitioner  wouM  seek  re-  back  again,  he  might  come  in  for  a 
li^f  under  the  separate  commission  satisfaction  out  of  the  separate  ef- 
was  not  only  for  the  same  debt,  but  fects,  and  he  to  have  a  month's  time 
given  by  both  the  parties;  and  the  to  make  his  election."  Lord  Hard- 
plea  in  abatement  would  have  been  wicke,  in  Ex  parte  Bond,  1  Atk.  98, 
proper,  had  the  bond  been  sued  at  said:  **Itwas  objected,  upon  the 
the  same  time,  both  as  a  joint  and  last  day  of  petitions,  that  this  would 
several  bond,  which  cannot  be  where  be  contrary  to  proceedings  at  law 
there  is  only  a  separate  bond.  Then,  upon  a  joint  and  several  bond, 
taking  this  to  be  the  rule  at  law,  where  the  creditor  may  proceed 
that  a  joint  and  several  bond  cannot  against  both  obligors  at  the  same 
be  sued  at  one  and  the  same  time,  time,  till  his  debt  is  fully  satisfied, 
both  jointly  and  severally,  but  that  And  to  be  sure  it  is  so  at  law;  but 
the  obligee  must  make  his  election,  in  bankrupt  cases  this  Court  directs 
so  it  ought  to  be  (he  said)  in  the  an  equality  of  satisfaction.  Con- 
principal  case.  And  this  would  sider  it  on  the  footing  of  a  joint 
best  answer  the  general  end  of  estate  first:  joint  creditors  are  enti- 
the  statutes  concerning  bankrupts,  tied  to  a  satisfaction  out  of  the  joint 
which  provide  that  all  debts  shall  estate,  before  separate  creditors;  but 
be  paid  equally,  as  in  conscience  then  they  have  no  right  to  come 
they  are  all  equal;  that  it  is  upon  upon  the  separate  estate  for  the  re- 
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it  is  added  thai  the  general  end  of  the  bankrupt  laws  is  to 
provide  for  the  payment  of  all  debts  equally,  as  in  conscience 
all  are  equal,  and  equality  is  equity.* 

§  386.  Analogy  not  Real'  Now,  to  say  the  least  of  it,  this 
is  assuming  the  very  ground  of  controversy,  and  not  estab- 
lishing it  by  any  satisfactory  reasoning.  With  what  justice 
can  it  be  said  that  a  contract  which  is  merely  joint  or  merely 
several  shall  stand  upon  an  equal  footing,  as  to  right  and 
remedy,  with  one  that  is  both  joint  and  several  ?  The  very 
object  of  the  latter  is  to  provide  a  superior  remedy  to  enforce 
it ;  and  why  should  any  court  deprive  the  creditor  of  the 
very  benefit  which  the  debtors  had  stipulated  to  give  him,  or 
restrain  him  from  using  all  his  rights?  Courts  of  equity  gen- 
erally act  upon  an  opposite  principle,  and  give  a  broader 
effect  to  joint  partnership  contracts  in  favor  of  the  creditor, 
even  when  his  remedy  is,  by  the  death  of  one  of  the  partners, 
gone  at  law.^  However,  the  doctrine  is  now  too  firmly  estab- 
lished in  practice  to  be  shaken.^ 

mainder  of   their  debts   till    after  debtors,  as  collateral  security   for 

separate     creditors     are    satisfied,  the  joint  debt.     Ex  parte  Rozby,  1 

What  would  be  the  consequence,  if  Mont,  on  P.  124 ;  Gow  on  P.  c.  5, 

the  petitioners  should  be  admitted  §  3,  p.  287,  3d  ed. ;  Coll.  on  P.  B. 

to  come  on  both  estates  at  the  same  4,  c.  2,  §  5,  pp.  635,  636,  2d  ed. 

time?     Why,  then  these  creditors  But  see  In  re  Plummer,  1  Phil.  56, 

would  draw  so  much  out  of  the  sep-  50;  past,  §  389. 
arate  estate  as  would  be   a  preju-         ^  Ante^  §§  384,  385,  and  note.  — 

dice  to  other  joint  creditors,  who  Lord  Eldon  held  a  pointed  opinion 

have  an  equal  right  to  come  upon  against  the  whole  doctrine;  but  at 

the  separate  estate  with  themselves;  the  same  time  he  considered  it  so 

and  by  that  means  I  should  give  well  established  in  practice  by  au- 

the  petitioners  a  preference  to  other  thority  that  he  ought  not  to  depart 

creditors,   when  the  act  of  parlia-  from  it    In  Ear/wrttf  Bevan,  9  Ves. 

ment  and  the  equity  of  this  court  223,  224,  he  said:  **  It  is  not  neces- 

incline  that  all  persons  should  have  sary  to  decide  the  other  question,  as 

an  equal  satisfaction,  and  not  one  to  the  joint  and  several  proof.    If 

more  than  another.''     See  also  Ex  it  was,  I  am  not  perfectly  satisfied 

parte  Wildman,  1  Atk.  109.  with  the  authority  that  has  been 

^  Ibid. — The  doctrine   compel-  stated.     The  reasoning  goes  upon 

ling  the  creditor  to  elect  equally  ap-  this,  that  a  joint  and  separate  action 

plies  to  the  case  of  a  joint  creditor,  could  not  be  brought  at  law.     But 

who    takes    the    separate   personal  surely  the  distinction  is  thin,  that 

contract  or  security  of  one  of  the  where  a  joint  and  separate  bond  is 


<  {But  see  antey  §  384,  note.} 
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§  387.  Double  Proof  allowed  against  Distinct  Firms^  composed 
in  Fart  of  the  Same  Members,  But  although,  generally,  where 
a  creditor  holds  the  joint  contract  or  personal  security  of  the 
firm,  and  likewise  the  separate  contract  or  personal  security 
of  individuals  composing  the  firm,  he  is  compelled,  upon  the 
bankruptcy  of  some  of  them,  to  elect  whether  he  will  con- 
sider them  as  his  joint  or  as  his  separate  debtors,  and  proceed 
accordingly ;  yet  this  rule  is  not  without  exceptions.^    For 

given,  and  another  security,  several  practice  been  treated  as  a  consider- 

from    each,   there,  as  two  actions  ation  for  the  rest  of  the  joint  cred- 

might  be  brought,  the  rule  in  bank-  itors,   entitling  them  to  go  along 

ruptcy  should  be  different.    I  think  with  him  upon  the  separate  estate, 

I  have  heard  that  in  the  case  cited  when    he  afterwards  goes  against 

in  Peere  Williams,  the  only  sepa-  that  estate.'* 

rate  creditor  was  he  who  took  out  *  }  The  U.  S.  Bankrupt  Law  of 
the  commission ;  and  it  appears  by  1867,  §  21,  U.  S.  Rev.  Sts.  §  5074,  pro- 
the  book  that  the  joint  creditors  vided  that  **  when  the  bankrupt, 
prayed  that  he  might  deliver  over  at  the  time  of  adjudication,  is 
to  them  the  effects,  which  was  re-  liable  upon  any  bill  of  exchange, 
fused;  and  it  was  said  that  he  promissory  note,  or. other  obligation 
should  have  the  effects  applied  to  in  respect  of  distinct  contracts  as  a 
his  separate  bond  ;  and  if  that  is  member  of  two  or  more  firms  cariy- 
the  case,  the  rule  is  quite  right,  for  ing  on  separate  and  distinct  trades, 
he  would  have  a  right  to  take  the  and  having  distinct  estates  to  be 
separate  effects,  if  not  to  the  detri-  wound  up  in  bankruptcy,  or  as  a 
ment  of  other  separate  creditors."  sole  trader  and  also  as  a  member  of 
And  again,  in  Ex  parte  Bevan,  10  a  firm,  the  circumstance  that  such 
Ves.  107,  109,  he  said :  "  The  prin-  firms  are  in  whole  or  in  part  com- 
ciple  seems  obvious;  yet  in  bank-  posed  of  the  same  individuals,  or 
ruptcy,  for  some  reason  not  very  that  the  sole  contractor  is  also  one 
intelligible,  it  has  been  said  the  of  the  joint  contractors,  shaU  not 
creditor  shall  not  have  the  benefit  of  prevent  proof  and  receipt  of  divi- 
the  caution  he  has  used.  I  never  dend  in  respect  of  such  distinct  con- 
could  see  why  a  creditor,  having  tracts  against  the  estates  respectively 
both  a  joint  and  a  several  security,  liable  upon  such  contracts."  See 
should  not  go  against  both  estates,  upon  this  section  Meade  v.  Bank  of 
But  it  is  settled  that  he  must  elect.  Fayetteville,  6  Blatchf.  180;  8.C.2  N. 
By  his  election  to  go  against  the  B.  R.  173;  In  re  Bigelow,  2  N.  B.  R. 
joint  estate,  the  effect  to  the  joint  371;  In  re  Howard,  4  N.  B.  R.  571; 
creditors  is  very  different  from  what  Emery  v.  Canal  National  Bank,  3 
it  would  have  been  if  he  had  elected  Cliff.  607 ;  8.  c.  7  N.  B.  R.  217 ;  In  re 
to  go  against  the  separate  estate;  Baxter,  18 N.  B.  R.  62; /nrtf  Jordan, 
and  the  question  is,  whether,  if  he  2  Fed,  R.  819.  A  similar  provision 
elects  to  go  against  the  joint  estate,  is  made  by  the  thirty -seventh  section 
and  thereby  participates  with  the  of  the  English  Bankruptcy  Act  of 
joint  creditors,  that  participation,  1869  (32  &  33  Vict.  c.  71),  Lind.  on 
arising  from  his  election,  has  not  in  P.  4th  ed.  1212.     See  Simpson  v. 
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where  a  creditor  holds  the  joint  contract  or  personal  secaritj 
of  a  finn,  and  also  the  several  contract  or  personal  security  of 
some  of  its  members,  and  the  latter  likewise  form  a  distinct 
partnership  inter  sese^  there  are  cases  where  the  creditor  may 
have  a  double  remedy.  Thus,  if  A.,  B.,  C,  and  D.  trade 
under  the  firm  of  A.,  B.,  &  Co.,  and  C.  and  D.  are  in  a  dis- 
tinct partnership,  and  the  finn  of  A.,  B.,  &  Co.  draw  bills 
upon  C.  and  D.,  who  accept  them,  the  holder  of  such  bills 
may  prove  them  under  the  bankruptcy  of  C.  and  D.,  and 
afterwards  may  bring  his  action  on  the  bills  against  A.,  B.,  & 
Co.^  So,  if  a  creditor  of  A.  and  B.  should  take  out  a  separate 
commission  against  A.,  and  receive  a  dividend  under  that 
commission  out  of  the  joint  estate,  he  may  bring  an  action 
against  the  other  partner  for  the  residue.^ 

§  388.  When  Dovhle  Proof  is  allowed  in  Ca%e  of  Negotiahle 
Paper.  Cases  sometimes  occur  upon  written  negotiable  in- 
struments, such  as  bills  of  exchange  and  promissory  notes, 
where,  in  reality,  all  the  parties  are  partners,  and  the  bills  or 
notes  are  drawn,  or  indorsed,  or  accepted,  upon  their  joint 
partnership  account,  and  yet  the  parties  appear  only  to  be 
separately  bound  upon  the  face  of  the  instrument,  as  drawers, 
or  as  indorsers,  or  as  acceptors.  In  such  cases,  a  question  has 
been  made  whether  the  creditor  has  a  right  in  bankruptcy  to 
prove  his  debt  against  the  estates  of  all  the  respective  parties, 
which  is  called  double  proof,  or  must  elect  to  prove  against 
one  ouly  of  the  estates.  It  has  been  held  that  if  the  cred- 
itor is,  at  the  time  of  taking  the  negotiable  instrument,  igno- 
rant of  the  actual  connection  between  the  parties  in  that 
instrument,  he  is  entitled  to  the  double  proof ;  ^  but  if  he  is 

Henning,  L.  R.  10  Q.  B.  406;  J?x  <  Heath  v.  Hall,  4  Taunt.  326; 

parte  Honey,  L.  R.  7  Ch.  178;  Ex  Young  v.   Hunter,   16    East,  252; 

parte  Wilson,  Td.  490 ;  Ex  parte  Stone,  Coll.  on  P.  B.  4,  c.  2,  §  7,  p.  645, 2d 

L.  R.  8  Ch.  914;  ante,  §  884,  note.  ed. ;  Gow  on  P.  c.  5,  §  3,  p.  289,  3d 

For  a  discussion  of  the  subject  of  ed. 

double  proof,  before   the   English  •  Coll.  on  P.  B.  4,  c.  2,  §  8,  pp. 

Bankrupt  Act  of  1869,  see  Lind.  on  648,  649,  656, 2d  ed. ;  Gow  on  P.  c.  5, 

P.  Isted.  1018-1025.   See  also  Gold-  §  3,  p.  289,  3d  ed. ;  Ex  parte  Ben- 

smid  V.  Cazonove,  7  H.  L.  Cas.  785.(  son.  Cook's  B.  L.  253;  Ex  parte  La 

1  Ex  parte  Parr,  1  Rose,  76.     See  Forest,  Id.  251 ;  Ex  parte  Bonbonus, 

also  In  re  Plummer,  1  Phil.  56,  59;  8  Yes.  640.     {But  see  ante  §  384, 

pot/,  §  389.  note,  and  Ex  parte  First  National 
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not  SO  ignorant,  it  seems  doubtful,  in  the  present  state  of  the 
authorities,  whether  he  is  entitled  to  the  double  proof   or 

not.^     Be  this  as  it  may,  it  is  very  certain  that  the  creditor 

Bank  of  Portland,  70  Me.  369,  where  joint  estates  of  Whincup,  Griffin, 
both  joint  and  several  promises  could  Corson,  and  Gordon.  Lord  Lough- 
not  be  inferred  from  the  facts.  {  borough  held,  that,  admitting  the 
^  Coll.  on  P.  B.  4,  c.  2,  §  8,  pp.  allegation  of  ignorance  on  the  part 
649-651,  2d  ed.;  Gow  on  P.  c  .  5,  of  the  petitioners  to  be  true,  they 
§  3,  p.  288,  3d  ed.  —  Mr.  CoUyer  were  entitled  to  the  proof  which 
(Coll.  on  P.  B.  4,  c.  2,  §  8,  pp.  648-  they  required.  Again,  A.  B.,  and 
651,  2d  ed.)  has  stated  the  case  as  C.  were  partners  in  a  cotton  manu- 
follows:  '*  The  leading  case  on  this  factory,  and  B.  and  C.  carried  on  a 
subject  is  £ar /Mir/e  La  Forest,  Cook's  distinct  trade  in  partnership,  as 
B.  L.  251.  There,  Corson  and  Gor-  grocers.  The  petitioner  sold  goods 
don,  partners,  and  turpentine  manu-  to  B.  and  C.  as  grocers,  for  which 
facturers,  entered  into  partnership  they  remitted  to  him  a  bill  di*awn 
with  Whincup  and  Griffin,  soap  by  A.  in  their  favor,  upon  one  Z., 
manufacturers.  The  latter  business  and  indorsed  by  B.  and  C.  Z.  ac- 
was  carried  on  under  the  firm  of  cepted  the  bill;  but  it  was  protested 
Whincup  &  Griffin.  A  joint  com-  for  non-payment.  The  drawer,  in- 
mission  was  issued  against  the  four,  dorsers,  and  acceptor  all  became 
under  which  they  were  found  bank-  bankrupts.  The  petitioner  did  not 
rupts ;  and  the  assignees  possessed  know  that  A.  had  any  connection  in 
themselves  of  the  joint  fund  of  the  trade  with  B.  and  C.  Lord  Lough- 
four,  and  also  the  joint  fund  of  Cor-  borough  ordered  that  the  petitioner 
son  &  Gordon,  and  their  respective  should  be  at  libei*ty  to  prove  the 
separate  estates.  Corson  &  Gordon,  amount  of  the  bill  against  the  joint 
in  their  partnership  firm,  drew  bills  estate  of  B.  and  C,  and  also  against 
of  exchange  upon  the  firm  of  Whin-  the  separate  estate  of  A.,  and  be 
.cup  &  Griffin,  who  accepted  such  paid  dividends  upon  both  estate's, 
bills.  The  petitioners  discounted  Ex  parte  Benson,  Cook's  B.  L.  253. 
many  of  these  bills.  The  petitioners  Again,  five  persons,  trading  under 
alleged  that,  at  the  time  of  such  dis-  the  firm  of  C.  &  Co.,  drew  a  bill  of 
count,  they  were  ignorant  of  any  exchange  on  two  of  the  members  of 
partnership  existing  between  the  the  copartnership,  who  carried  on  a 
four ;  but  that  they  considered  Cor-  distinct  trade  as  H.  and  G.  The 
son  &  Gordon  the  drawers,  and  bill  was  accepted,  negotiated,  and  in 
Whincup  &  Griffin,  the  acceptors,  the  couree  of  circulation  came  into 
as  two  distinct  firms,  and  thought  the  hands  of  the  petitioner,  without 
that  they  had  the  security  of  the  any  knowledge,  on  his  part,  of  the 
funds  of  both  those  firms.  The  connection  between  the  parties, 
petitioners  applied  to  the  com  mis-  Upon  the  bankruptcy  of  C.  &  Co., 
sioners  to  be  admitted  to  prove  the  petitioner  claimed  to  prove  both 
against  the  respective  joint  estates  against  the  drawers  and  acceptors, 
of  Corson  &  Gordon,  and  of  Whin-  Lord  Eldon  held  that  the  petitioner, 
cup  &  Griffin ;  but  the  commissioners  as  ignorant  of  the  connection  of  the 
refused,  conceiving  that  the  bills  parties,  was  entitled  to  such  proof, 
ought  to  be  proved  only  against  the  Ex  parte  Adam,  2  Rose,  36.  —  In  all 
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cannot  prove  his  debt  against  the  joint  and  against  the  sepa^ 
rate  estates  of  the  same  parties ;  but  he  must  elect  to  go 
against  the  one  or  the  other. ^ 

§  389.  How  Secured  Creditors  mu%t  prove.  Another  ques- 
tion may  arise  in  bankruptcy,  where  a  creditor  has  a  pledge 
or  mortgage,  or  other  security,  upon  the  estate  of  the  bank- 
rupt for  his  debt,  whether  he  can  retain  it  and  proceed  in 
bankruptcy  for  the  amount,  or  not.  And  here  a  doctrine 
prevails  which  seems  equally  consonant  to  justice  and  com* 
mon  sense ;  and  that  is,  that  the  creditor  in  such  case  may,  if 
he  chooses,  surrender  up  the  pledge,  or  mortgage,  or  other 
security,  and  come  in  under  the  commission  for  his  whole 


these  cases  the   partners  who  ap-  On  other  occasions,  likewise,  Lord 

peared  as  distinct  parties  to  the  bills  £ldon  appears  to  have  adverted  to 

were  also  in  distinct  partnerships;  double  proof ,  without  ever  referring 

and  yet  the  holders  of  the  bills,  in  to  the  ignorance  of  the  holder  of  the 

order  to  obtain  double  proof,  were  double  security  that   the    distinct 

required   to  prove  their    ignorance  firms  constituted  one  general  firm, 

that  these  distinct  partnerships  also  Ex  parte  Bonbonus,   8  Yes.   540. 

formed    an  aggregate  partnership.  On  the  other  hand,  there  is  a  recent 

Nevertheless,  according  to  a  learned  case,  in  which  Sir  George  Rose  is 

writer.  Lord  Eldon  has  determined  reported    to    have    said    that    the 

that,  where  the  firms  are  in  fact  dis-  holder  of  a  bill  is  not  entitled  to 

tinct,  it  is  not  material  that  the  ig-  double  proof,  if   he  knew  the  dif- 

norance  of  the  holder  that  the  same  ferent  persons  whose  names  appear 

parties  were  also  united  in  one  firm  upon  it  to  be  all  members  of  one  joint 

should  be  requisite  to  entitle  him  to  firm.     Ex  parte  Hill,  2  Deac  249, 

proof.     Eden  on  Bankr.  Law,  182.  261.     Upon  the  whole,  it  seems  still 

Now,  although  this  remark  does  not  open  to  contend  that  where  a  bill  is 

seem  to  be  supported  by  any  express  drawn  by  some  of  the  partners  upon 

authority,   yet    it    is    justified    by  the  others,  or  upon  the  whole  firm, 

several  dicta  of  Lord  Eldon,  and  by  or  vice  versd,  and  the  bill  purports, 

the  case  of  Ex  parte  Walker,  1  Rose,  and  the  fact  is,  that  the  drawers 

441,  which  is  in  point.     There  A.,  a  and    acceptors  likewise    constitute 

sole  trader,  B.  and  C,  partners,  and  distinct  firms  respectively,  in  such 

D.,  also  a  sole  trader,  engaged  in  a  case    the  holder,  whether  ignorant 

joint  adventure;    and  for  a    joint  or  not  of  the  aggregate  connection 

purchase  of  goods  by  them,  the  ven-  of  the  parties,  is  entitled  to  pursue 

dor,  with  a  knowledge  of  their  joint  the  contract  appearing  on  the  fac« 

interest,  received  in  payment  a  bill  of  the  bill,  and  to  prove  against 

drawn  by  A.  on,  and  accepted  by,  B.  both  the  estate  of  the  drawer  and 

and  C;  Lord  Eldon  held  that  on  that  of  the  acceptors/'     See  Wats, 

the  bankruptcy  of  A.  and  of  B.  and  on  P.  c.  5,  pp.  274-276,  2d  ed. 

C,  the  vendor  was  entitled  to  prove  ^  Coll.  on  P.  B.  4,  c.  2,  §  8,  pp* 

the  bill  against  both  their  estates.  651-654,  2d  ed. 
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debt ;  or,  he  may  have  the  pledge,  or  mortgage,  or  other 
security  sold,  and  if  it  is  insufficient  to  pay  the  whole  debt, 
he  may  prove  against  the  estate  for  the  deficiency.^  But  as 
the  established  rule  in  bankruptcy  is  that  the  dedaction  of  a 
pledge,  or  mortgage,  or  other  security,  is  never  made,  except 
when  it  is  the  property  of  the  bankrupt,  it  has  been  held,  as 
a  consequence  of  that  rule,  that  in  the  case  of  a  separate 
pledge,  or  mortgage,  or  security  of  property  made  for  a  joint 
debt,  either  by  a  partner  or  by  a  third  person,  the  security 
may  be  retained,  although  the  whole  joint  debt  be  proved 
under  the  commission.' 

§  890.  Separate  JSstates  cannot  prove  again%t  the  Joint  E»tate. 
It  was  also  for  a  long  time  a  matter  of  doubt  whether,  if  a 
firm  be  indebted  to  one  of  the  partners,  the  creditors  on  the 
separate  estate  of  that  partner  should  be  admitted  as  cred* 
itors  on  the  partnership  estate,  in  competition  with  the  joint 
creditors.  Lord  Hardwicke  conceived  and  held '  that,  where 
money  had  been  lent  to  the  partnership  by  a  partner  who 
afterwards  became  bankrupt,  the  separate  creditors  of  the 
latter  might  prove  the  amount  of  the  loan  as  a  debt  against 
the  joint  estate.    Lord  Thurlow,  however,  thought  differ- 

^  Coll.  on  P.  B.  4,  c.  2,  §  4,  p.  581;  Re  Holbrook,  2  Lowell,  259; 

633,  2d  ed. ;  Id.  c.  2,  §  7,  pp.  645-  In  re  Thomas,   17  N.   B.  B.  54. 

646;  Ex  parte  Geller,  2  Madd.  262;  Where  the  separate  property  of  the 

Ex  parte  Bennet,   2  Atk.  527 ;  Ex  partner  is  pledged  for  the  debt  of  the 

parte  Parr,  1  Rose,  76;    Ex  parte  firm,  the  creditor  may,  and  indeed 

Goodman,    3    Madd.    373;    In   re  is  bound  to,  prove,  at  the  request  of 

Plumraer,  1  Phil.  56,  59;   [U.  S.  theseparate  creditors,  his  whole  debt. 

Bankrupt  Law  of  1867,  §  20];  ]  U.  without  deduction  against  the  joint 

S.  Rev.  St  §  5075 1 .  assets;  but  only  the  deficiency,  after 

^  CoU.  on  P.  B.  4,  c.  2,  §  7,  pp.  disposing  of  the  security,  against 

645-647,  2d  ed. ;  Ex  parte  Parr,  1  the  separate  assets  of  the  individual. 

Rose,  76 ;  Ex  parte  Peacock,  2  Glyn  In  re  May,  17  N.  B.  R.  192.     See 

&  J.  27;  In  re  Plummer,  1  Phil.  56,  also  Ex  parte  Isaac,  L.  R.  6  Ch.  58; 

59;  Ex  parte  Bowden,  1   Deac.  &  Ex  parte  Manchester  &  Liverpool 

Ch.   135;   [Ex  parte  Leicestershire  District    Banking    Co.,  L.  K    18 

Banking  Co.,  De  Gex,  292;  Rolfe  £q.  249;   In  re  Collie,  3  Ch.  D. 

V,    Flower,    L.   R.    1    P.    C.    27;  481;  Ex  parte  Watson,  28  W.  R. 

jLind.  onP.4thed.  1182;  -Ex/wrte  632;    42   L.   T.   n.   a.   514j.    But 

English  &  American   Bank,  L.  R.  see  Harmon  v.  Clark,  13  Gray,  114, 

4  Ch.  49 ;  Wilder  v.  Keeler,  3  Paige,  122]. 
167;    Besley  w.   Lawrence,  11  Id.         «  £x  parte  Hunter,  1  Atk.  223, 

697 


§  890  PABTKEBSHIP.  [CHAP.  XV. 

ently  ;  and  in  a  subsequent  case  ^  he  decided  that  proof  could 
not,  under  such  circumstances,  be  made.  He  proceeded  upon 
the  principle  that  the  equities  of  the  creditors,  whether  joint 
or  separate,  must  be  worked  out  through  the  medium  of  the 
partners ;  and  that  it  was  a  clear  and  well-established  rule 
that  the  individual  partner  could  not  himself  prove  against 
the  joint  estate  in  competition  with  the  creditors  of  the  firm, 
who  were  in  fact  his  own  creditors,  and  thereby  take  part  of 
the  fund  to  the  prejudice  of  those  who  were  not  only  cred- 
itors of  the  partnership,  but  of  himself.  Therefore,  where 
there  was  a  joint  commission  against  two  partners,  and  a  sep- 
arate commission  against  one  of  them,  and  the  assignees  under 
the  separate  commission  petitioned  to  be  admitted  creditors 
under  the  joint  commission  for  a  sum  of  money  brought  by 
the  bankrupt,  whom  they  represented,  into  the  partnership, 
beyond  his  share,  and  as  being,  therefore,  a  creditor  upon  the 
partnership  for  that  sum,  Lord  Thurlow  refused  it,  upon  the 
ground  that  proof  of  a  debt  due  to  an  individual  partner 
could  not  be  allowed  to  come  in  conflict  with  the  proofs  of  the 
joint  creditors.*  The  rule  introduced  by  Lord  Thurlow  has, 
since  his  time,  been  in  many  cases  acted  upon  and  confirmed.' 

1  Ex  parte  Lodge,  Cook's  B.  L.  179,   193;  Wats,  on  P.  c.  5,  pp. 

584;  8.  c.  1  Yes.  Jr.  166.  27S-280.  3d  ed.  — In  this  and  the 

^  Ex  parte  Burrell,  Cook's  B.  L.  three  succeeding  sections  I  have  fol- 

532 ;  Ex  parte  Parker,  and  Ex  parte  lowed  for  the  most  part  literally  the 

Pine.  Ibid. ;   Gow  on  P.  c.  5,  §  3,  language  of  Mr.  Gow,  as  at  once 

pp.  290,  291,  3d  ed.     {A  partner  is  full  and  accurate  upon  the  points, 

not  entitled  to  a  dividend  from  the  |  Lind.  on   P.   4th  ed.   1187  ;    Ex 

estate  of  his  bankrupt  partner,  on  a  parte    Butterfield,    De    Gex,    570; 

debt  due  to  him,  until  all  the  joint  Ex  parte  Edmonds,  4  De  G.  F.  & 

debts  are  paid.     In  re  Jewett,  IN.  J.  488;  Ex  parte  Westcott,  L.  R.  9 

B.  R.  495;  s.  c.  7  Am.  Law  Reg.  n.s.  Ch.   626;  Ex  parte  Blythe,  16  Ch. 

294.      Whether  one  partner  of   a  D.  620;  Nanson  p.  (xordon,  1  App. 

bankrupt    firm  can    prove  against  Cas.  195;  affirming  Ex />ar<f  Gordon, 

the  firm  as  trustee  of  a  third  per-  L.  R.  10  Ch.   160;  Read  p.  Bailey, 

son,  quasre.     In  re  Mittendorfer,  3  3  App.  Cas.  94 ;  8.  C.  sub  nom.  Lacey 

N.  B.  R.  39. 1  V,  Hill,  4  Ch.  D.  537;  In  re  Rieser, 

«  Ex  parte  Reeve,  9  Ves.  588;  19  Hun,  202.  See  slao  Ex  parte  Cot- 
Ex  parte  Adams,  1  Rose,  305;  Ex  bridge,  4  Ch.  D.  246;  Ex  parte 
parte  Harris,  Id.  437;  Ex  parte  Sil-  Delhasse,  7  Ch.  D.  511;  Ilouseal's 
litoe,  1  Glyn&J.  374,  382;  Gow  on  Appeal,  45  Penn.  St.  484;  In  re 
P.  c.  5,  §  3,  pp.  290,  291,  3d  ed.;  Lane,  2  Lowell,  333;  In  re  Savage, 
Rodgers  v.  Meranda,  7  Ohio  St.  16  N.  B.  R.  368.  i 
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§  891«  Nor  the  Joint  Ustate  against  the  Separate  Estates. 
The  like  question  may  arise  in  the  converse  case,  where  the 
joint  creditors  seek  to  prove  a  debt,  due  from  a  single  partner 
to  the  partnership,  against  the  separate  estate  of  that  partner. 
And  here,  also,  it  is  now  the  settled  rule  that,  where  one 
partner  has  become  indebted  to  the  firm,  or  has  taken  more 
than  his  share  out  of  the  joint  funds,  the  joint  creditors  are 
not  to  be  admitted  to  prove  against  the  separate  estate  of 
that  partner  until  his  separate  creditors  are  satisfied,  unless 
it  can  be  shown  that,  in  drawing  out  the  money,  the  partner 
has  acted  fraudulently,  with  a  view  to  benefit  his  separate 
creditors  at  the  expense  of  the  joint  creditors.^ 

1  Gow  on  P.  c.  5,  §  3,  pp.  316-  joint  property  with  a  fraudolent 
818;  Wats,  on  P.  c.  5,  pp.  280-285,  intent  to  augment  hb  separate 
2ded.  Mr.  Gow  on  this  point  says:  estate.  Thus,  where  Fendal  was  a 
**  The  law  sanctioned  by  the  au-  dormant  partner  with  Ix>dge,  and 
thorities  of  Lord  Talbot  and  Lord  Lodge  took  money  from  the  partner- 
Hardwicke  formerly  was,  that  if  ship  to  a  considerable  amount,  with- 
the  debt  raised  by  the  partners  out  the  knowledge  of  Fendal,  who 
against  an  individual  partner  arose  did  not  intermeddle  in  the  partner- 
out  of  contract,  as  upon  a  loan  by  ship  business,  Lord  Thurlow,  after 
the  partnership  to  him,  the  joint  taking  time  to  consider,  thought  he 
creditors  might  be  admitted  to  prove  could  not  permit  the  assignees, 
against  the  separate  estate  in  com-  under  a  joint  commission,  to  prove 
petition  with  the  separate  creditors,  against  the  separate  estate  of  Lodge, 
But  the  opinions  entertained  by  without  deciding  upon  a  principle 
those  learned  judges  have  been  re-  that  must  apply  to  all  cases,  and 
ceded  from  in  more  modem  times;  constantly  occasion  the  taking  an 
and  the  settled  doctrine  now  is  that,  account  between  the  partners  and 
if  the  claim  anse  out  of  contract,  the  partnership  in  every  joint  bank- 
the  estates  are  to  be  administered  ruptcy.  He  said  that  if  the  affidavits 
jointly  and  separately,  as  they  are  had  gone  the  length  of  connecting 
actually  constituted  at  the  time  of  the  bankruptcy  with  the  institution 
the  bankruptcy;  the  joint  creditors  of  the  partnership  trade,  and  that 
not  being  permitted  to  recall  into  Lodge,  with  a  view  of  swindling 
the  joint  fund  what  one  partner  has  Fendal  out  of  his  property,  had  got 
by  contract,  express  or  implied,  sub-  him  into  the  trade,  and  then  taken 
tracted  from  the  joint,  and  applied  the  effects  of  the  partnership  into 
in  augmentation  of  his  separate,  his  own  hands,  with  a  view  to  his 
estate.  This  rule  was  introduced  separate  creditors,  it  might  have 
by  Lord  Thurlow,  who,  having  been  different;  and  the  petition,  on 
much  considered  the  question,  the  part  of  the  joint  creditors,  to 
finally  determined  that  th%  as-  prove  against  the  separate  estate, 
signees  on  behalf  of  the  joint,  could  was  dismissed.  The  principle  e»- 
not  prove  against  the  separate,  estate,  tablished  by  Lord  Thurlow's  deci- 
unless  the  partner  had  taken  the  sion  has  been  acknowledged    and 
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§  392.  Separate  Creditors  may  prove  against  the  Joint  Es- 
tate in  Case  of  Fraud.  But  although,  in  cases  of  contract, 
in  which  the  joint  estate  is  increased  at  the  expense  of  the 
separate  estate,  the  funds  are  administered  as  they  are  con- 
stituted at  the  time  of  the  bankruptcy,  yet  there  are  circum- 
stances under  which  the  separate  creditoi-s  will  be  permitted 
to  prove  against  the  joint  estate  a  debt  due  from  the  partner- 
ship to  the  individual  partner.^  To  induce  a  relaxation  of 
the  rule,  however,  it  must  be  made  out  that  the  separate 
effects  creating  the  debt  were  obtained  from  the  separate  to 
augment  the  joint  estate,  either  by  actual  fraud  or  under  cir- 
cumstances from  which  the  law  will  imply  fraud  ;  and,  in  a 
legal  sense,  every  appropriation  by  the  firm,  as  contradistin- 
guished from  a  taking  either  by  contract  or  by  loan,  is  con- 
sidered fraudulent  if  it  be  made  without  the  express  or 
implied  authority  of  the  individual  partner.* 

followed  by  Lord  Eldon;  and  it  is  2  Ves.  &  B.  210;  jLind.  on  P.  4th 
now  an  indisputable  rule  in  bank-  ed.  1191,  1198-1201;  Lacey  p.  Hill, 
ruptcy,  that,  where  the  debt  from  4  Ch.  D.  537,  affirmed  on  appeal, 
one  partner  to  the  partnership  was  9ub  nom.  Read  v.  Bailey,  3  App. 
incurred  with  the  privity  of  his  CO-  Cas.  94 1.  —  In  Ex  parte  Harris, 
partners,  proof  by  the  joint  against  2  Ves.  &  B.  210,  212,  Lord  El- 
the  separate  estate  will  not  be  ad-  don  said:  **  There  has  long  been 
mitted."  See  also  anfe,  §§  384,  385,  an  end  of  the  law  which  prevailed 
note;  §390;  Lord  Eldon 's  opinion  in  the  time  of  Lord  Hardwicke; 
in  Ex  parte  Harris,  2  Yes.  &  B.  210,  whose  opinion  appears  to  have  been 
212,  213,  cited;  Ipost,  §  406;  Wal-  that,  if  the  joint  estate  lent  money 
ton  V.  Butler,  29  Beav.  428].  {For  to  the  separate  estate  of  one  partner, 
decisions  upon  this  subject  under  the  or  if  one  partner  lent  to  the  joint 
U.  S.  Bankrupt  Law  of  1867,  see  In  estate,  proof  might  be  made  by  the 
re  McEwen,  6  Biss.  294 ;  s.  c.  12  N.  one  or  the  other  in  each  case.  That 
B.  R.  11;  7n  re  Lane,  2  Lowell,  333;  has  been  put  an  end  to,  among 
In  re  Jay  Cooke,  12  N.  B.  R.  30;  other  principles,  upon  this  certainly; 
In  re  McLean,  15  N.  B.  R.  333;  In  that  a  partner  cannot  come  in  corn- 
re  May,  19  N.  B.  R.  101;  In  re  petition  with  separate  creditors  of 
Hamilton,  1  Fed.  Rep.  800.  |  his  own,  nor  as  to  the  joint  estate 

*  Ex  parte  Harris,  1  Rose,  437;  with  the  joint  creditors.     The  con- 

8.  c.  2  Ves.  &  B.  210;    Ex  parte  sequence  is,   that    if    one  partner 

Yonge,  3  Ves.  &  B.  31 ;  s.  c.  2  Rose,  lends  £1,000  to  the  partnership,  and 

40;  Ex  parte  Cust,  Cook's  B.  L.  535.  they  become  insolvent  in  a  week,  he 

^  Ex  parte  Reid,  2  Rose,  84;  cannot  be  a  creditor  of  the  paitner- 
Gow  on  P.  c.  5,  §  3,  p.  292,  3d  ed. ;  ship,  though  the  money  was  supplied 
Wats,  on  P.  c.  5,  pp.  280-282,  2d  to  the  joint  estate;  so  if  the  partner- 
ed. :  Coll.  on  P.  B.  4,  c.  2,  §  10,  pp.  ship  lends  to  an  individual  partner, 
666-672,  2d  ed. ;  Ex  parte  Harris,  there  can  be  no  proof  for  the  joint 
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§  393.  So  where  there  are  Dormant  Partners.  Cases  also 
may  arise,  independentlj  of  any  fraud,  in  which  the  separate 
creditors  will  be  entitled  to  relief  and  to  make  proof  of  their 
debts  against  the  joint  estate.  In  cases  of  dormant  partner- 
ship it  is  a  general  rule  that  the  creditors  who  have  dealt 
with  the  ostensible  partner,  not  knowing  that  there  is  any 
dormant  partner,  have  a  right  to  treat  their  debts  as  joint 
debts  or  as  separate  debts,  and  have  an  election  to  prove  the 
same  against  the  joint  estate  or  against  the  separate  estate  of 
the  ostensible  partner.^     Under  such  circumstances,  if  such 

against  the  separate  estate;  that  is,  lently  in  this  sense,  that  they  have 
in  each  case  no  proof  to  affect  the  been  acquired  under  circumstances 
creditor,  though  the  individual  part-  from  which  the  law  implies  fraud; 
ners  may  ceilainly  have  the  right  or  in  this  sense,  to  increase  the 
against  each  other.  The  opinion  of  separate  estate  of  one  partner,  that 
Lord  Talbot  seems  also  to  have  been  he  meant  fraudulently  to  increase 
in  favor  of  this  proof.  But  in  and  his  own  means  out  of  the  partner- 
previously  to  the  year  1790  great  ship  estate.  Lord  Thurlow,  bj* 
discussion  took  place  at  this  bar;  'fraud,'  intended  to  express  what 
the  result  of  which,  according  to  he  thought  necessary  to  distinguish 
Lord  Thurlow's  opinion,  was  ex-  that  from  taking  by  contract  or 
pressed  particularly  in  the  case  of  loan,  or  without  the  express  or  im- 
Dr.  Feudal  and  Lodge.  The  for-  plied  authority  of  the  other  partner; 
mer,  a  physician,  embarked  a  very  and  that  such  act  would  amount  to 
large  propei*ty,  his  whole  fortune,  in  fraud.  Upon  this  case,  I  formerly 
a  partnership  with  Lodge,  whom  he  expressed  my  opinion ;  and  I  now 
permitted  to  have  the  whole  man-  lay  down  that  if  in  either  the  ex- 
agement;  and,  a  bankruptcy  ensu-  pressed  or  implied  terms  of  an 
ing.  Lord  Thurlow  held  that  as  it  agreement  for  a  partnership  there  is 
was  with  the  knowledge  and  per-  a  prohibition  of  the  act,  and  it  is 
mission  of  Feudal  that  the  whole  done  without  the  knowledge,  con- 
management  of  the  property  was  sent,  privity,  or  subsequent  appro- 
with  Lodge,  he  was  authorized  to  bation  of  the  other  partner,  before 
do  as  he  thought  fit  with  the  part-  the  bankruptcy,  and  to  the  intent  to 
nership  property;  and  Fendal,  apply  partnership  funds  to  private 
therefore,  must  abide  the  conse-  purposes,  that  is  prima  facie  a  fraud 
quences  of  what  had  been  done  upon  the  partnership.'' 
most  improperly,  but  under  his  own  ^  Coll.  on  P.  B.  4,  c.  2,  §  5,  p. 
authority  most  imprudently  given ;  639,  2d  ed. ;  Ex  parte  Reid,  2  Rose, 
and  there  could  therefore  be  no  84;  Ex  parte  Norfolk,  19  Ves.  455; 
proof.  The  law  has  been  clear  Ear  joart^  Watson,  19  Ves.  459;  Go w 
from  that  time  that,  to  make  out  on  P.  c.  4,  §  I, pp.  178, 179,  3d  ed.; 
the  right  to  prove  by  the  one  estate,  Id.  c.  5,  §  3,  pp.  261,  262.  [See 
or  the  other,  it  must  be  established  Van  Valen  t;.  Russell,  13  Barb.  590; 
that  the  effects,  joint  or  separate,  Cammack  v.  Johnson,  1  Green,  Ch. 
have  been  acquired  by  the  one  or  163.  See  anf«,  §263,  note,  and  Elliot 
the  other,  improperly  and  fraudu-  v,  Stevens,  38  N.  H.  311.] 
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creditors  should  elect  to  prove  them  against  the  separate 
estate  of  the  ostensible  partner,  the  separate  creditors  of  the 
latter  will  be  entitled  to  prove  their  debts  against  the  joint 
estate,  and  to  receive  an  equivalent  out  of  any  surplus  of  the 
joint  estate  which  may  remain  after  satisfying  the  joint  debts ; 
for  the  same  rule  prevails  in  bankruptcy  as  is  adopted  by 
courts  of  equity  generally,  that  the  mere  election  of  a  credi- 
tor, who  has  a  right  to  resort  to  two  funds,  shall  not  deprive 
other  creditors,  who  can  resort  but  to  one  of  those  funds,  of 
their  just  rights  ;  but  the  latter  shall  be  allowed,  by  way  of 
substitution,  to  obtain  the  like  benefit  against  the  other  fund 
as  the  original  creditor  would  have,  if  he  had  not  made  such 
an  injurious  election.^  Therefore,  where  a  joint  commission 
issued  against  A.  and  B.,  A.  being  a  dormant  partner,  and 
the  joint  creditors  resorted  to  the  separate  estate  of  B.,  thereby 
diminishing  that  separate  estate,  and  exonerating  the  joint 
estate  of  A.  and  B.,  so  as  to  produce  a  sui*plus  of  it,  it  was 
held  that  the  separate  creditors  of  B.  had  a  lien  upon  that 
surplus  to  the  extent  to  which  their  funds  had  been  dimin- 
ished  by  this  election  and  resort  of  the  joint  creditors.^ 

§  394.  Soj  where  some  Members  of  a  Firm  carry  on  a  Sep- 
arate  Trade.  Another  relaxation  of  the  rule,  that  a  partner 
cannot  prove  against  a  firm,  is  admitted  where  there  is  a 
minor  partnership  or  house  of  trade  constituted  of  persona 
who  are  members  of  a  larger  firm,  and  there  are  distinct 
dealings  between  the  distinct  houses  of  trade,  and  both  firms 
become  bankrupt,  the  one  being  indebted  to  the  other  in 
respect  of  such  dealings ;  in  such  a  case  proof  may  be  made 
of  the  debt  in  the  same  manner  as  if  the  dealings  had  been 
among  strangers.^  But  the  question,  what  is  a  dealing  in  a 
distinct  trade,  is  always  to  be  looked  at  with  great  care,  for 
the  proof  is  admissible  on  behalf  of  the  separate  trade  against 
the  aggregate  firm,  only  in  respect  of  dealings  between  trade 

1  Ex  parte  Reid,  2  Rose,  84;  1  440;  8.  c.  cited  6  Vea.  123,  747,  and 

Story,    Eq.   Jur.    §§    558-561;  Id.  11  Ves.   414;  Ex  parte   Ring,   Ex 

§§  663-668 ;  Gow  on  P.  c.  5,  §  3,  parte    Freeman,   Ex   parte    Johns, 

p.  292, 3d  ed. ;  Coll.  on  P.  B.  4,  c,  2,  Cook's  B.    L.   538;     Ex  parte   St. 

§5,  p.  639,  2d  ed.  Barbe,  11  Yes.  413;  Ex  parte  Hes- 

^  Ex  parte  Reid,  2  Rose,  84.  ham,  1  Rose,  146;  Ex  parte  CaXeabj^ 

*  Ex  parte  Hargreaves,   1  Cox,  2  Christ.  B.  L.  326,  2d  ed. 
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and  trade.  If  an  individual  partner,  who  is  a  separate  trader, 
should  lend  money  to  his  partnership,  the  strict  rule  would 
immediately  apply  to  him  and  shut  him  out  from  the  benefit 
of  proof ;  for  if  it  were  sufficient  to  state,  in  order  to  bring 
the  case  within  the  exception,  that  the  partner  would  not 
have  lent  the  money  but  as  a  separate  trader,  the  general 
rule  would  be  at  an  end.  It  is  obvious,  therefore,  that  the 
right  of  proof  must  be  confined  to  distinct  dealings  in  the 
articles  of  distinct  trades,  since  a  more  extended  relaxation 
of  the  rule  would,  in  its  consequences,  lead  to  the  destruction 
of  the  rule  itself.  Therefore,  where  two  partners  of  a  large 
banking  firm  carried  on  a  separate  trade  as  ironmongers,  and 
a  debt  arose  from  the  aggregate  firm  to  the  separate  trade, 
in  respect  of  moneys  procured  for  the  benefit  of  the  aggre- 
gate firm,  on  the  credit  of  the  indorsement  of  the  separate 
firm,  it  was  held  that  no  proof  could  be  made  on  behalf  of 
the  firm  of  the  two  against  the  aggregate  firm  in  respect 
of  that  debt.^  If  the  firm  consists  of  two  persons  only,  and 
one  carry  on  a  separate  trade,  as  they  are  both  liable  for  the 
same  joint  debts,  the  solvent  partner  is  not  entitled  to  prove, 
under  the  commission  against  his  copartner,  a  debt  for  goods 
sold  by  his  distinct  house  to  the  firm,  until  the  joint  creditors 
have  been  satisfied.  It  would  be  otherwise  in  the  case  of  a 
firm  of  A.,  B.,  C,  and  D.,  proving  against  the  firm  of  A.,  B., 
C,  and  E. ;  for  the  foimer  would  not  be  liable  for  the  joint 
debts  of  the  latter  firm.^ 

^  Ex  parte  Sillitoe,  1  Glyn  &  J.  rate  trade  as  to  allow  the  firm  to 

374;  [Ex  parte  Williams,  3  Mont.  D.  prove  against  a  partner's  estate,  and 

&I>eG.  433.     B.,  a  banker,  formed  that  the  fact  that  all  the  partners 

a  partnership  with  M.  and  P.,  mer-  were  insolvent,  and  therefore  had  no 

chants,  under  the  firm  of  M.  &  Co.  personal  interest,  made  no  difference. 

There  was  an  agreement  that  B.  Ex  parte  Maude,  L.  R.  2  Ch.  550]. 
should  accept  bills  for  the  firm  at  a         ^  Ex  parte  Adams,  1  Rose,  305; 

commission,  and  that  the  firm  should  Gow  on  P.  c.  5,  §  3,  pp.  292,  293, 

negotiate  them  and  keep  B.  in  funds  3d  ed. ;  Wats,  on  P.  c.  5,  pp.  286- 

to  meet  the  acceptances.     B.,  M.,  288,    2d  ed.  ;    Coll.    on  P.    B.  4, 

and  P.  all  became  insolvent.      M.,  c.  2,  §  9,  pp.  664,  665,  2d  ed. ;  Id. 

on  behalf  of  M.  &  Co.,  claimed  to  B.    4,    c.    2,    §    10,    pp.   666-672; 

prove  against  B.'s  estate  for  £5,000  Id.  pp.  673-678.     |In  this  country 

due  to  the  firm  on  their  account,  it  seems  that   the    exception  dealt 

Held,  that  the  dealing  between  B.  with  in  the  above  section  only  exists 

and  M.  &  Co.  was  not  such  a  sepa-  between  firms  which  are  different. 
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§  895.  No  Seiroff  of  Joint  and  Separate  Debts  against  each 
other.  The  subject  of  set-off  in  bankruptcy,  as  applicable  both 
to  separate  debts  and  to  joint  debts,  might  be  here  introduced 
and  expounded  ;  but  as  it  turns  mainly  on  the  positive  pro- 
visions of  the  Statutes  of  Bankruptcy,  as  to  mutual  debts  and 
credits,  or  on  the  doctrines  adopted  by  courts  of  equity,  and 
founded  upon  the  equities  arising  in  particular  cases,  it  seems 
more  appropriate  for  commentaries  of  a  more  extended  char- 
acter. It  may,  however,  be  stated  that  at  law  and  in  bank- 
ruptcy, and  indeed  in  equity  generally,  there  can  be  no  setoff 
of  joint  debts  against  separate  debts,  unless  there  be  some 
special  agreement  between  the  parties  to  that  effect,  or  some 
equitable  circumstances  creating  it  in  the  particular  case.^ 

§  396.  Agreements  as  to  the  Disposition  of  the  Firm  Prop* 
erty  on  Dissolution  avoided  hy  Bankruptcy.  We  have  already 
seen  that  in  common  cases  of  a  dissolution  it  is  competent  for 
the  partners  to  agree  between  themselves,  either  originally 
by  their  articles  of  partnership,  or  by  their  arrangements  at 
its  dissolution,  that  one  partner  may  or  shall  take  the  whole 
partnership  property  at  a  valuation ;  and  the  assignment 
thereof,  when  made  bona  fide  in  either  way,  will  be  valid  and 
obligatory  upon  the  creditors.^  But  in  cases  of  bankruptcy 
the  rule  is  otherwise,  for  the  policy  of  the  bankrupt  laws  in- 
tervenes and  prevents  any  effect  being  given  to  any  such 

iZfBuckhau8e,2Lowen,331;8.c.lO  o.   Scott,  45  Yt.  261;   Wilson  v. 

N.  B.  R.  206;  Re  Lane,  2  Lowell,  Runkel,  38  Wis.  526;  Smith  v.  Fel- 

833;  8.  0.  ION.  B.  R.  135;  Somerset  ton,  43  N.  Y.  419;  Bowling  Green 

Potter's  Works  v,  Minot,  10  Cusii.  Savings  Bank  of  New  York  v.  Todd, 

692.  See  Housears  Appeal, 45  Penn.  64  Barb.  146 ;  Weil  e.  Jones,  70  Mo. 

St.  484.1  560;  Beaur^ard  v.  Case,  91  U.  S. 

1  Coll.  on  P.  B.  4,  0.  2,  §  11,  pp.  134;  Enix  v.   Hays,  48  Iowa,  86; 

678-685,  2d  ed.;  2  Story,  Eq.  Jur.  Sager  ».  Tupper,  38  Mich.  258;  Sec- 

§§  1430-1444;  Wats,  on  P.  c.  5,  pp.  ondNat.  Bank  of  Cincinnati  tr.  Hem- 

339-350,  2d  ed. ;  Gow  on  P.  c.  3,  ingray,  34  Ohio  St.  381 ;  Montz  r. 

§  1,  pp.  137-139,  3d  ed.;  Id.  c.  5,  Morris,  89  Penn.  St.  392.     And  the 

§3,  pp.  331-340;  [Williams  t;.  Brim-  same  principle  applies  in  cases  of 

hall,  13  Gray,  462].  {See,  upon  this  actions  brought  by  part-owners  for 

subject,  Lind.  on  P.  4th  ed.  1120-  breach  of  contract.     See  Jebsen  ©. 

1129;  Tyso  p.  Pettit,  40  L.  T.  n.  b.  East  &  West  India  Dock  Co.,  2  As- 

132;  Byrd  v,  Charles,  8  S.  C.  352;  pinalVs  Marit.  Law  Cas.  505;  posi^ 

Flint   V.  Tillman,   2   Heisk.  202;  §454.} 
Wajrd  ».  Newell,  37  Tex.  261 ;  Tyler        «  Ante,  §§208, 858, 359, 872, 373. 
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stipulations  or  arrangementB.  The  assignees  are  entitled  to 
the  interest  of  the  bankrupt  in  his  property,  whatever  it  may 
specifically  be,  at  the  moment  of  the  act  of  bankruptcy. 
And  no  agreement  made  between  him  and  his  partners,  in 
contemplation  of  bankruptcy,  is  permitted  to  interfere  with 
their  rights.  For,  although  the  owner  of  property  may  gen- 
erally, upon  his  own  voluntary  alienation  of  that  property, 
qualify  the  interest  of  his  alienee  by  a  condition  to  take  effect 
upon  the  bankruptcy  of  the  latter,  yet  it  would  defeat  the 
very  objects  of  the  bankrupt  laws  to  allow  a  party  to  qualify 
his  own  interest  therein,  while  it  remains  his  absolute  prop- 
erty, by  a  like  condition  determining  or  controlling  it  in  the 
event  of  his  own  bankruptcy,  to  the  disappointment,  delay, 
or  injury  of  his  creditors;  for  such  an  event,  by  mere  opera- 
tion of  law,  takes  away  from  him  entirely  the  jvs  disponendi^ 
and  transfers  it  to  the  assignees  for  the  equal  benefit  of  all 
his  creditors.^ 

^  Grow  on  P.  c.  5,  §  3,  pp.  800,  provision  to  the  event  of  dissolution 
301,  3d  ed. ;  Coll.  on  P.  B.  2,  c.  2,  by  bankruptcy.  After  providing 
§  2,  p.  146, 2d  ed. ;  Wilson  i;.  Green-  for  other  cases,  it  expressly  declares 
wood,  1  Swans.  471,  484.  —  I  have  that,  in  case  of  bankruptcy,  the  con- 
stated the  doctrine  positively  in  the  cems  are'  to  be  wound  up  in  the 
text,  deeming  it  the  just  result  of  same  way  as  if  no  special  provision 
the  reasoning  in  the  authorities,  was  made.  On  this  agi*eement  the 
whether  the  stipulation  be  in  the  parties  proceed  till  the  execution  of 
original  articles  of  partnership,  or  another  deed,  which,  in  one  sense, 
be  made  afterwards.  Mr.  Gow  and  may  be  justly  said  to  be  made  in 
Mr.  Collyer  speak  of  it  as  a  matter  contemplation  of  bankruptcy,  be- 
open  to  doubt,  where  the  stipulation  cause  it  is  applicable  to  the  event 
is  in  the  original  articles.  In  the  of  bankruptcy  alone.  But  I  have 
case  of  Wilson  «.  Greenwood,  1  no  doubt,  from  the  face  of  it,  that 
Swans.  471,  481,  482,  Lord  £1-  it  was,  in  a  strict  sense,  in  contem- 
don  said:  ''In  this  case,  the  first  plation  of  bankruptcy;  for  it  con- 
question  is,  whether,  supposing  the  tains  a  recital  which  cannot  be 
original  deed  had  provided  for  the  believed  by  any  one  who  looks  at 
dis.<)olution  of  the  partnership  by  the  original  deed,  that  the  parties  to 
the  bankruptcy,  as  it  has  provided  that  deed  intended  the  same  provi- 
for  tlie  dissolution  by  other  means,  sion  in  cases  of  bankruptcy  and  in- 
that  proviHion  would  be  good.  I  will  solvency,  as  in  the  case  of  dissolution 
not  say  that  it  would  not ;  but  from  other  causes.  I  go  further: 
have  heard  nothing  to  convince  me  the  inefficacy  of  the  terms  of  the 
that  it  would.  From  the  original  agreement,  as  applied  to  bankrupt- 
deed  it  is  clear  that  the  intention  cy,  affords  another  proof  that  the 
of  the  parties  was  not,  as  the  de-  application  was  not  designed.  In 
fendants  insist,  to  apply  the  special  the  event  of  dissolution  by  miscon- 
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§  397.  Reputed  Otonership.  Passing  from  this  subject,  let 
us,  in  the  next  place,  proceed  to  the  consideration  of  another 
subject  of  inquiry  which  constantly  arises  in  bankruptcy; 
and  that  is,  what  property,  not  strictly  belonging  to  the  bank- 
rupt, but  yet  in  his  possession  and  reputed  ownership  at  the 
time  of  his  bankruptcy,  will  pass  to  his  assignees,  in  opposi- 
tion to  the  claims  of  the  real  owner  ?  This  inquiry  is  equally 
as  applicable  to  cases  of  property  owned  by  partners  as  it  is 
to  property  belonging  to  particular  individuals.  We  have 
already  seen  ^  in  what  cases  pai-tnership  property,  upon  a  dis- 
solution of  the  partnership,  may  pass  by  transmutation  or 
conversion  thereof  to  one  or  more  of  the  partners,  or  to  the 
survivors  or  remaining  members  of  the  firm.  But  the  point 
here  proposed  for  consideration  turns  altogether  upon  the 
construction  of  a  clause  which  was  early  introduced  into  the 
English  Statutes  of  Bankruptcy,  and  has  continued  substan- 
tially in  force  down  to  the  present  day,  throughout  all  the 
modifications  which  the  system  has  successively  undei^one. 
It  was  provided  by  the  statute  of  21  James  I.  (c.  19,  §  11) 
that  if  any  bankrupt,  at  the  time  of  his  bankruptcy,  shall,  by 

duct,  the  parties  were  to  name  a  partnership  was  dissolved  by  bank- 
valuer,  and  the  property  was  to  be  ruptcy;  and  the  property  must  be 
divided.  If  the  partnership  was  dis-  divided,  as  in  the  ordinary  event  of 
solved  by  the  death  of  a  partner,  dissolution,  without  special  provi- 
what  was  to  be  done?  His  execu-  sion.  The  consequence  is  that  the 
tors  or  administrators  were  to  name  assignees  of  the  bankrupt  partner 
a  valuer.  The  deed,  then,  contem-  are  become,  quocid  his  interest,  ten- 
plating  bankruptcy  and  insolvency,  ants  in  common  with  the  solvent 
the  provision  for  insolvency  is  suffi-  partner;  and  the  Court  must  then 
cient,  because,  while  not  yet  become  apply  the  principle  on  which  it  pro- 
a  bankrupt,  the  insolvent  retains  all  oeeds  in  all  cases  where  some  mem- 
capacities  of  acting.  Bat  if  he  be-  bers  of  a  partnership  seek  to  exclude 
comes  bankrupt,  it  is  impossible  to  others  from  that  share  to  which  they 
contend  that,  under  this  clause,  are  entitled,  either  in  carrying  on 
he  is  to  name  the  persons  who  are  the  concern  or  in  winding  it  up, 
to  value  the  interests  of  his  assign-  when  it  becomes  necessary  to  sell  the 
ees ;  and  no  such  authority  is  given  property,  with  all  the  advantages 
to  his  assignees,  for  the  word  *  as-  relative  to  good-will.*'  See  also  the 
signs'  is  not  to  be  found  in  the  Reporter's  note,  481,  note  (a) ;  ante, 
deed.    I  have  no  doubt,  therefore,  §§  207,  208. 

whether  on  general  principle  or  on         ^  ArUe^  §§  858,  859,  872,  878, 

the  construction  of  the  deeds,  that  898. 
the  law  of    this  case  is  that  the 
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the  consent  and  permission  of  the  true  owner  or  proprietary, 
have  in  his  possession,  order,  or  disposition,  any  goods  or 
chattels,  of  which  he  shall  be  the  reputed  owner,  and  take 
upon  him  the  sale,  alteration,  or  disposition  thereof,  as  owner, 
the  commissioners  shall  have  power  to  sell  and  dispose  of  the 
same,  to  and  for  the  benefit  of  the  creditors,  as  fully  as  any 
other  part  of  the  estate  of  the  bankrupt.^ 

§  898.  Same  Svhject.  Tlie  provision  thus  made  was  doubt- 
less designed  more  fully  to  enforce  the  doctrines  of  the 
common  law,  and  to  aid  in  the  suppression  of  frauds  by  pre- 
venting persons  from  giving  an  ostensible  ownership  of  prop- 
erty to  third  persons,  who  might  thereby  acquire  a  false  and 
collusive  credit  to  the  gross  injury  of  their  creditors.  To  a 
limited  extent  this  remedial  justice  might  have  been  ordina- 
rily obtained,  either  at  the  common  law,  or  through  the  inter- 
position of  equity ;  ^  but  the  statute  has  erected  it  into  a 
positive  rule,  in  order  to  prevent  cavil  and  to  operate  by  way 
of  preventive  and  admonitory  justice. 

§  399.  Same  Subject.  The  general  question,  then,  arises, 
when,  and  under  what  circumstances,  the  bankrupt  can  be 
properly  said  to  have  the  possession,  order,  or  disposition  of 
any  goods  or  chattels,  or  the  reputed  ownership  thereof, 
with  the  consent  of  the  true  owner.     It  has  been  well  ob- 

1  1  Cook's  B.  L.  60,  4th  ed.  ;  erty  belonging  to  one  of  them  which 

Wats,  on  P.  c.  5,  pp.  272-274,  2d  was  used  to  carry  on  the  business  is 

ed.  The  statute  of  0  Geo.  IV.  c.  19,  to  be  treated  as  joint  estate  of  all  in 

§    72,  substantially    re-enacts   the  bankruptcy.     Lind.  on  P.  4th  ed. 

same  provision.     [So  do  the  stat-  1171;  Ex  parte  Hayman,  8  Ch.  D. 

utes  of  12  &  13  Vict,  c,  106,  §  125,  11;  Ex  parte  Sheen,  6  Ch.  D.  235; 

land  of  32  &  33  Vict.  c.  71,  §  15. |  In  re  Rowland,  L.  R.  1  Ch.  421.    It 

There  was  no  such  provision  in  the  seems  that  the  principle  of  decision 

U.  S.  Bankrupt  Act  of  1867.]     jAs  in  these  cases  was  based  upon  the 

to  cases  under  the  English  Bankrupt  doctrine  of  reputed  ownership.    See 

Act  of  1869  (32  &  83  Vict.    c.  71,  opinions  of  the  Lords  Justices  in 

§  15),  see  Ex  parte  Butcher,  13  Ch.  Ex  parte  Hayman,  8  Ch.  D.  11.    See 

D.  465 ;    In  re  Bainbridge,  8  Ch.  also  Kelly  v.  Scott,  49  N.  Y.  595, 

D.  218;  Graham  v.  McCulIock,  L.  and  anff,  §  372.  ( 
R.  20  Eq.  897 ;  Ex  parte  Manches-         «  See  1  Story,  Eq.  Jur.  §  388- 

ter   &  County   Bank,   12   Ch.   D.  394;  1  Fonbl.  Eq.  B.  1,  c.  3.  §  4; 

917;  8.  c.  48  L.  J.  n.  s.  Bankr.  Com.  Dig.  Chancery y  4,  I.  3;  Id.  4 

94.    Where  persons  hold  themselves  W.  26;  Storrs  v.  Baiker,  6  Johns, 

out  as  partners,  and  an  adjudication  Ch.  166, 169,  172;  Pickard  v.  Sears, 

is  had  against  them  as  such,  prop-  6  Ad.  &  £.  469,  474. 
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served  ^  that  it  is  the  principle  of  discountenancing  fictitious 
credit,  and  its  concomitant  frauds,  which  the  statute  enforces. 
Indeed,  there  can  be  no  other  just  ground  upon  which  one 
man's  debts  are"  to  be  paid  out  of  the  property  of  another. 
In  furtherance  of  this  principle  it  has  uniformly  been  held 
that  such  a  possession  as  is  calculated  to  give  a  delusive  credit 
is  a  reputed  possession,  within  the  meaning  of  the  statute. 
When,  therefore,  the  fact  of  reputed  ownership  is  settled,  the 
application  of  the  statute  is  easy:  for,  from  the  reputed 
ownership,  false  credit  arises;  from  that  false  credit  arises 
the  mischief ;  and  to  that  mischief  the  remedy  of  the  statute 
applies.  But  to  make  the  statute  available  to  the  creditors  of 
the  party  in  whose  visible  possession  the  property  has  been, 
that  possession  must  continue  up  to  the  time  of  the  bank- 
ruptcy ;  for,  if  withdrawn  bond  fide  by  the  owner  at  any 
time,  however  short,  before  the  bankruptcy,  the  property  can- 
not be  reclaimed  by  the  assignees.^  But  a  removal  made  in 
contemplation  of  bankriiptcy,  being  fraudulent,  will  not  alter 
the  possession  in  the  consideration  of  law.^  And  to  consti- 
tute a  fraud  on  the  part  of  the  true  owner,  it  is  necessary  that 
the  property  should  be  left  in  the  order  and  disposition  of  the 
bankrupt,  with  his  consent.  Where  this  is  not  the  case,  it 
would  rather  be  to  encourage  than  to  check  fraud,  if  what 
had  been  surreptitiously  detained  were  to  be  divested  from 
the  innocent  owner,  and  transferred  to  the  assignees  of  the 
bankrupt.* 

§  400.  Same  Stibject.  In  general,  it  may  be  stated  that  the 
mere  fact  that  the  partnership  property,  after  the  dissolution 
of  the  partnership,  remains  in  the  possession  of  one  partner, 
who  afterwards  becomes  bankrupt,  will  not  be  sufficient,  of 
itself,  to  make  him,  in  the  sense  of  the  statute,  the  reputed 
owner  thereof ;  for  this  is  certainly  in  consonance  with  the 
rights  of  all  the  partners,  as  all  and  each  of  them  are  equally 

1  Gow  on  P.  c.  5,  §  8,  p.  272,         •  Ex  parte  Smith,  3  Madd.  63. 
3d  ed.  ^  Ex  parte    Richardson,   Buck, 

^  Jones  V,  Dwyer,  15  Eaat,  21;  480,  488;   Gow  on  P.  c   5,  §  8, 

Ex  parte  Smith,  3  Madd.  63;  s.  c.  p.  272,  8d  ed. 
Buck,  149 ;  Storer  v.  Hunter,  8  B. 
&  C.  368. 
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entitled  to  the  possession  and  custody  thereof.  The  case 
must  go  further,  and  establish  that  the  other  partners  have, 
by  their  own  acts,  or  contracts,  or  conduct,  conferred  upon 
him  the  exclusive  right,  and  order,  and  disposition  thereof, 
beyond  the  purposes  belonging  to  the  partnership.  This  re- 
sults from  the  doctrine  already  stated,  that  all  the  other 
partners,  upon  the  bankruptcy  of  any  one  of  them,  retain  all 
their  original  rights  and  interests  in  the  partnership  effects.^ 

§  401.  Same  Subject,  In  cases  of  partnership,  where  the 
transfer  of  the  joint  property  from  the  retiring  partners  to 
the  continuing  partners  is  not  made  a  matter  of  contract,  it 
may  be  difficult  to  establish  an  actual  consent  to  any  change 
in  the  right  to  the  property  as  taking  place.  But,  although 
no  actual  consent  can  be  proved,  yet  for  this  purpose  the  acts 
and  conduct  of  the  parties  will  warrant  the  presumption  of 
an  assent;  and  this  will  be  inferred,  if,  from  the  time  of  the 
dissolution  down  to  the  time  of  the  bankruptcy,  the  retiring 
partners  renounce  their  equity  of  having  the  partnership 
credits  applied  in  discharge  of  the  partnership  debts,  and 
allow  the  continuing  partners  to  deal  as  they  think  fit  with 
the  property,  and  to  act  with  the  world  respecting  it  so  as 
thereby  to  gain  for  themselves  a  false  and  delusive  credit.^ 
A  dissolution  on  the  eve  of  the  retirement  of  a  partner  will 
not,  of  itself,  convert  into  separate  property  the  joint  estate 
left  in  the  possession  of  the  partners  continuing  the  business ; 
for  such  a  possession  is  qualified,  and  is  clothed  with  a  trust 
to  apply  the  property  in  discharge  of  the  joint  debts,^  unless, 
indeed,  the  laches  of  the  retiring  partner  has  been  such  as  to 
suffer  the  joint  property  to  remain  in  the  exclusive  possession 
of  the  continuing  partners  for  such  a  length  of  time  as  falsely 
to  give  them  an  appearance  of  substance.^  A  fortiori^  the 
statute  will  not  apply  to  a  case  where  the  joint  property  is 
wrongfully  withheld  by  one  partner,  against  whom  a  bill  in 

1  Gow  on  P.  c.  5,  §  3,  pp.  267-         «  Per  Lord  Eldon,  Ex  parte  Wil- 
269,  3d  ed.;  Id.  pp.  271-278;  Id.    liams,  11  Ves.  3,  6. 
pp.  299-305;  Holdernessp.  Sbackels,         *  Gow  on  P.  c.  5,  §  3,  pp.  272, 
8  B,  &  C.  612.  273,  3d  ed. ;  West  v.  Skip,  1  Ves.  Sr. 

«  See  West  v.  Skip,  1  Ves.  Sr.    239,  242. 
239,  242;  Ex  parte  Ruffio,  6  Ves. 
119. 
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equity  is  filed  for  an  account,  and  an  injunction  to  restrain 
him  from  disposing  of  it,  pending  which  he  becomes  a  bank- 
rupt.^ But  if  a  new  firm  be  constituted  of  some  of  the  mem- 
bers of  an  old  firm,  either  with  or  without  the  addition  of 
others,  and  the  whole  of  the  stock  in  trade  of  the  old  firm  be 
delivered  over  to  the  new  firm,  and  they  be  allowed  to  appear 
to  the  world  as  apparent  owners  of  it,  and  afterwards  become 
bankrupts,  —  in  such  a  case  all  the  effects  of  the  old  partner- 
ship, found  in  specie  amongst  the  property  seized  under  the 
commission,  will  vest  absolutely  in  the  assignees;  and  though 
there  be  outstanding  debts  of  the  former  firm  unsatisfied, 
these  effects,  so  found  in  specie^  will  not  be  considered  as  the 
joint  estate  of  the  former  firm,  either  for  the  benefit  of  the 
joint  creditors  or  of  the  partners  who  have  withdrawn  from 
the  firm.^ 

^  Gow  on  P.  c.  5,  §  3,  p.  273,  3d  father  in  it  wonld  be  his  own  sepa- 

ed. ;  West  v.  Skip,  1  Yes.  Sr.  239,  242.  rate  property,  and,  therefore,  sub- 

^  J?2r/>ar/eRuffin,  SYes.  119,  and  ject  to  the  claims  of  his  separate 
Ex  parte  Williams,  11  Yes.  3,  6;  Ex  creditors.    And  again,  on  the  dis- 
parte  Fell,  10  Yes.  347;  Grow  on  P.  solution  of  a  partnership  between 
c.  5,  §  3,  pp.  272,  273,  3d  ed.  —  I  A.,  B.,  and  C,  three  persons,  as  dis- 
have  in  this  and  the  two  following  tillers,  one  of  them  (to  whom  the 
sections  generally  followed  the  Ian-  property  in  fact  belonged)  leased  to 
guage  of  Mr.  Gow,  and  he  has  illus-  C.  and  to  one  J.  the  distil-house  and 
trated  the  doctrine  here  stated  by  premises,  and  the  several  stills,  rats, 
the   following    cases:    **  Therefore  and  utensils  of  trade  specified  in  a 
where,  upon  the  dissolution  of   a  schedule,  as  used  by  the  former  part- 
partnership  between  a  father  and  nership;  and  C.  and  J.  were  to  carry 
his  son,  it  was  agreed  that,  until  the  on  the  business  on  the  premises, 
son  was  provided  for,  the  father  which  they  accordingly  did  for  some 
should  allow  him  a  third  of   the  time,  but  afterwards  became  bank- 
profits,  and  the  father  afterwards  rupts;  whereupon  a  question  was 
formed  a  partnership  with  a  third  raised  whether  such  stills,  vats,  and 
person,  and  carried  into  it  the  stock  utensils,  so  continuing  in  the  pos- 
belonging  to  the  former  partnership;  session   of    C.    and   J.    and    used 
on  a  commission  of  bankruptcy  be-  by  them  in  their  trade,  in  the  same 
ing  awarded  against  the  father  and  manner  as  by  the  former  partners, 
son,,  it  was  held  that  their  joint  passed  under  the   statute   to   the 
property,  having  been  permitted  by  assignees,  as  being  in  the  posses- 
the  son  to  become  the  visible  prop-  sion,  order,  and  disposition  of  the 
erty  of  the  new  partnership,  it  must,  bankrupts  at  the  time  of  their  bank- 
in  the  first  instance,  be  applied  in  ruptcy,  as  reputed  owners;  and  it 
satisfying  the  creditors  of  that  part-  was  held  that  the  stills,  which  were 
nership;  and  that  if  afterwards  any  fixed  to  the  freehold,  did  not  pass 
surplus  remained,  the  share  of  the  to  the  assignees  under  the  words 
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§  402.  Same  Subject.  —  Conditional  Transfers.  In  cases  of 
conditional  transfers  of  the  joint  estate  bj  some  to  the  other 
partners,  if  the  condition  is  not  performed  before  the  bank- 
ruptcy, the  nature  of  the  property  is  not  changed  by  the  sim- 
ple force  of  the  contract.  But  in  such  cases,  and  in  cases  in. 
which  the  consideration  for  the  transfer  is  not  paid,  the  prop- 
erty will  still  pass  as  separate  estate  under  the  statute,  if 
from  the  time  of  the  contract  down  to  the  date  of  the  bank- 
ruptcy the  partners  to  whom  it  is  assigned  are  permitted  by 
the  others  to  continue  in  the  sole  possession,  and  to  carry  on 
trade  and  acquire  credit  as  sole  owners  thereof.  There  can, 
indeed,  under  such  circumstances,  be  no  solid  distinction  be- 
tween a  permitted  possession  under  a  contract,  incomplete  as 
regards  the  persons  contracting,  and  one  which  is  tolerated 
by  the  parties  independently  of  contract.  The  one  must  be 
as  productive  of  the  mischief  contemplated  by  the  statute  as 
the  other ;  and  both  ought,  therefore,  to  be  held  to  be  within 
its  provisions.  It  has  consequently  been  considered  that  an 
exclusive  possession  derived  under  a  contract  which,  as  be- 
tween the  paities  themselves,  has  not  been  performed,  is  suffi- 
cient to  operate  a  conversion  of  the  property,  if  the  meaning 
of  the  transaction  was  to  transmute  it,  and  possession  follows 
accordingly.^ 

goods  and  chattels  in  the  Btatiite;  the  sole  possession  of  the  partner- 
bat  that  the  vats,  &c.,  which  were  ship  estate  and  effects,  and  leaves 
not  so  fixed,  did  pass  to  the  assign-  them  in  his  sole  order  and  disposi- 
ees,  as  being  left  by  the  true  owner  tion,  giving  hira  title  under  an  in- 
in  the  possession,  order,  and  dispo-  strument,  upon  the  face  of  it  giving 
sition  (as  it  appeared  to  the  eye  of  title,  it  would  be  difficult  to  insist 
the  world)  of  the  bankrupts  as  re-  that  he  would  have  a  lien  upon 
puted  owners.  So  if  a  country  part-  that  property  for  the  consideration 
nership,  consisting  of  three  partners,  money,  against  the  separate  credi- 
sell  their  goods  in  London  in  the  tors  of  the  other;  considering  that 
names  of  two  of  the  firm,  the  prop-  he  had  by  title,  and  by  his  own  act, 
erty  in  London  will,  it  seems,  be  left  this  property  in  the  sole  order 
in  the  order  and  disposition  of  the  and  disposition  of  the  other.  Pre- 
two."  Ibid.  vious  to  the  dissolution,  the  joint 
^  Gow  on  P.  c.  5,  §  3,  pp.  274,  creditors  had  established  no  lien  on 
275,  3d  ed. ;  Ex  parte  Fell,  10  Yes.  this  property.  They  could  only  sue 
347;  Ex  parte  Williams,  11  Yes.  3,  and  take  out  execution,  either  jointly 
6.  —  In  Ex  parte  Rowlandson,  1  or  separately,  against  the  joint  effects 
Rose,  416,  419,  Lord  Eldon  said:  or  separate  effects  of  their  debtors. 
*'  If  one  partner  puts  another  into  Till  they  had  actually  matured  their 
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§  403.  Same  Subject, — Description  of  Property  affected  hy 
Statute,  With  respect  to  the  description  of  property  affected 
by  the  statute,  it  is  settled  that  no  distinction  exists  between 
debts  due  to  the  partnership  and  other  property ;  for,  not- 
withstanding debts  are  not  assignable  at  law,  yet  they  are 
still  within  the  scope  of  the  statute.^  And  where,  upon  the 
dissolution  of  a  partnership,  debts  have  been  assigned  by 
some  of  the  partners  to  the  others,  although  by  the  assign- 
ment the  latter  become  the  true  owners  of  them,  yet  they 
will  remain  in  the  order  and  disposition  of  the  partnership, 
and  form  part  of  the  joint  estate,  unless,  prior  to  the  bank- 
ruptcy, notice  of  the  assignment  has  been  given  to  the  debt- 
ors.*''  It  is  true  that  a  partner  stands  in  a  different  situation 
from  a  stranger,  to  whom  the  debts  might  have  been  assigned; 
because  in  his  character  of  partner,  and  independently  of  any 
assignment,  he  is  personally  competent  to  receive  and  dis- 
charge them.  But  it  is  also  true  that,  until  notice  be  given 
to  the  debtors,  the  other  partners  are  equally  competent  to 
receive  and  give  acquittances  for  whatever  may  be  due.' 
Besides,  the  partners  who  receive  the  assignment  without 
informing  the  debtors  of  the  transaction  would  thereby  ena- 
ble the  others,  if  they  were  so  disposed,  fraudulently  to  ob- 
tain a  fictitious  credit  with  the  debtors ;  and,  therefore,  so 
long  as  notice  is  withheld  from  them,  the  order  and  disposi- 
tion of  these  debts  must  remain  in  the  partnership.  Upon 
this  principle  it  has  been  held  that  debts  due  to  a  partner- 
ship, which,  upon  a  dissolution,  are  assigned  by  a  retiring 
partner  to  the  continuing  partners,*  or  debts  which  by  agree- 
ment are,  on  a  dissolution,  to  belong  to  one  of  the  part- 
process  into  an  execution,  they  had  300.  ]  A  mortgage  of  the  interest  of 
no  means  of  specifically  attaching  a  partner  in  the  partnership  is  a 
the  partnership  effects,  and  could  charge  upon  a  chose  in  action,  and,  as 
only  work  out  their  equity  through  such,  is  not  affected  by  the  English 
the  partner  himself."  Bankruptcy  Act  of  1860,  §  15  (:3*2  & 

1  Ex  parte  Ruffin,  6  Ves.  119,    33  Vict.  c.  71,  §  15).     In  re  Bain- 
128;  Ex  parte  Williams,  11  Ves.  3,    bridge,  8  Ch.  D.  218;  8.  c.  47  L.  J. 
6;  Hornblower  v.  Proud,  2  B.  &  Aid.    n.  s.  Bankr.  70.  | 
327;  Ex  parte  EndeThyy2  B.  &C.389.         »  Duff  r.East  India  Co.,  15  Ves. 

*  Ryall  V.  Bowles,  1  Ves.  Sr.  348;    108,  213. 
8.  G.  1  Atk.  165;  Jones  r.  Gibbons,         ^  Ex  parte  Burton,  1  Gljn  &  J. 
0  Ves.  407;  Ex  parte  Monro,  Buck,    207. 
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ners,^  continue  in  the  order  and  disposition  of  the  partnership, 
and  consequently  form  part  of  the  joint  estate,  unless,  previous- 
ly to  their  bankruptcy,  the  debtors  are  apprised  of  the  assign- 
ment or  agreement.  And  it  is  insufficient  in  such  cases  to 
notify  the  dissolution  only ;  for,  unless  express  notice  of  the 
assignment  be  also  given,  the  order  and  disposition  will  not 
be  altered.*  But  the  operation  of  the  statute,  and  any  ques- 
tion respecting  the  transmutation  of  the  property,  may,  in  all 
cases,  be  avoided,  upon  the  retirement  of  a  partner,  by  his 
assigning  to  the  remaining  partners  all  the  effects  in  trust  to 
pay  the  debts ;  because  then,  notwithstanding  there  may  not 
be  a  subsisting  joint  possession,  the  property  would  continue 
subject  to  the  joint  demands,  and  would  not,  by  the  simple 
fact  of  possession,  be  converted  into  separate  estate.' 

^  Ex  parte  Usbome,  1  Glyn  &  J.  James  have  been  embodied,  are  not 

858.  rendered  inoperative  as  to  shipping, 

^  Ex  parte  Harris,  1  Madd.  583,  by  the  Ship  Register  Acts;  for  these 

587.     In  Ex  parte  Usborne,  1  Glyn  statutes  relate  to  transfei-s  made  by 

&  J.  358,  a  notice  stating  the  disso-  the  act  of  the  party  only,  viz.,  from 

lution  of  the  partnership  by  mutual  a  former  owner  to  a  new  owner,  and 

agreement,  and  that  all  debts  due  to  where  the  transfer  is  capable  of  be- 

or  from  the  concern  would  be  re-  ing  effectuated  in  the  ordinary  way, 

ceived  and  paid  by  one  of  the  part-  by  the  mere  operation  ot  an  instru- 

ners,  was  inserted  in  the   Gazette,  ment  of  assignment  from  the  one 

But  Sir  John   Leach  held  such  a  party  to  the  other,  and  do>  not  relate 

notice  ineffectual,  and  that  the  or-  to  transfers  deriving  their  effect*  by 

der  and  disposition  of    the   debts,  peculiar  provision   or  operation  of 

owing  by  those  debtors  who  had  not  law,  as  assignments  by  commission-* 

express  notice  of   the   agreement,  ers    of    bankruptcy    to    assignees 

remained  in  the  partnership.  under    the    bankrupt   laws  do,   or 

*  Ex  parte  Fell,  10  Yes.  347;  and  titles  passing  to  executors  or  admin- 
see  Ex  parte  Williams,  11  Yes.  3, 6;  istrators  in  case  of  death.  In  these 
£a;/7arf6  Martin,  19  Yes.  491;  8.  c.  cases  a  title  may  be  transmitted 
2  Rose,  331 ;  Gow  on  P.  c.  5,  §  3,  pp.  without  any  of  the  forms  required 
275-277,  3d  ed.  —  The  Ship  Regis-  by  the  statutes ;  and  as  a  title  may 
ter  Acts  have  not  affected  this  ques-  be  transmitted  without  these  forms 
tion  of  reputed  ownership  at  all,  as  in  the  case  of  bankruptcy  generally, 
those  statutes  relate  to  transfers  by  it  may  be  so  done  in  a  case  falling 
the  acts  of  the  parties,  and  not  within  the  scope  and  object  of  the 
to  transfers  by  operation  of  law.  statute  of  James.  Therefore,  where 
Mr.  Grow  on  this  subject  says:  **The  A.,  the  owner  of  a  ship,  duly  as- 
statute  of  James  is  not  repealed,  signed  his  interest  in  it  to  B.,  and 
and  of  course  those  sections  of  the  B.  became  the  registered  owner;  but 
late  general  bankrupt  act,  in  which  by  his  permission  A.  continued  to 
the   provisions    in   the    statute  of  have  the  same  in  his   possession, 
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§  404.  Same  SvijecL — Dormant  Partners,  Another  ques- 
tion, however,  still  remains  to  be  considered  under  this  head ; 
and  that  is,  how  the  statute  as  to  reputed  ownership  afiPects 
dormant  partners.  After  some  fluctuation  of  judicial  opin- 
ion, the  doctrine  is  now  finally  settled  that,  in  cases  of  dor- 
mant partners,  if  the  ostensible  partners  become  bankrupt, 
the  whole  partnership  property  is  to  be  deemed  to  be  in  their 
reputed  ownership,  and  the  dormant  partner  is  excluded  from 
any  right  or  title  thereto,  as  against  the  assignees  in  bank- 
ruptcy.^ 

§  405.  Solvent  Partners  cannot  come  into  Competition  with 
Joint  Creditors  against  Joint  Estate,  Hitherto  we  have  been 
principally  examining  questions  arising  upon  a  dissolution  by 
bankruptcy,  so  far  as  it  affects  the  rights  of  creditors,  either 
generally  or  in  case  of  reputed  ownership  of  property.  Let 
us  now  look  to  some  of  the  rights  of  the  partners  inter  sese^ 
consequent  upon  such  a  dissolution.  And  here  it  may  be 
remarked  that,  generally,  the  partners  are  not  entitled,  in 
any  case,  to  come  in  competition  with  the  joint  creditors  upon 
the  partnership  funds,  whatever  may  be  the  rights  and  equi- 
ties which  would  otherwise  attach  between  them  against  the 

order,  and  disposition,  until  he  be-  Reynolds  v.  Bowley,  L.  R.  2  Q. 
came  bankrupt,  it  was  holden  that  B.  41,  the  Ck>iirt  of  Queen's  Bench 
A.'s  assignees  were  entitled  to  the  acted  on  this  doctrine,  feeling  bound 
ship.  And  under  a  commission  of  by  the  authority  of  the  decided 
bankruptcy  against  two  partners,  cases,  though  they  doubted  whether 
ships  registered  in  the  name  of  one  those  cases  had  been  rightly  decid- 
of  them,  but  in  the  ordering  and  ed,  but,  on  appeal,  the  Court  of  Ex- 
disposition  of  both,  form  part  of  the  chequer  Chamber  i^eversed  the 
joint  estate.  On  the  same  princi-  judgment,  and  held  that  where  one 
pie,  a  ship  registered  in  the  name  partner  bona  fide  allows  the  other  to 
of  two  partners,  but  which  is  left  in  carry  on  the  business  ostensibly  as 
the  order  and  disposition  of  one  of  his  own,  the  dormant  partner's 
them,  will  pass  to  the  assignees  of  share  in  the  partnership  stock  in 
the  latter  on  his  bankruptcy.''  See  trade  does  not,  on  the  bankruptcy 
alsoGowon  P.  c.  5,  §  3,  p.  279;  of  the  ostensible  partner,  pass  to 
Kirkley  v.  Hodgson,  1  B.  &  C.  588.  the  latter's  assignees,  as  in  the  pos- 
^  Gow  on  P.  c.  6,  §  3,  pp.  278-  session,  order,  or  disposition  of  the 
280,  dd  ed. ;  Id.  pp.  300,  301 ;  Kirk-  bankrupt,  as  reputed  owner.  Bey- 
ley  v.  Hodgson,  1  B.  &  C.  688;  Ex  nolds  o.  Bowley,  L.  R.  2  Q.  B. 
parte  Enderby,  2  B.  &  C.  389;  \_Ex  474].  {See  Ex  parte  Hayman,  8Ch. 
parte  Wood,  De  Gex,  134.  This  D.  ll.f. 
doctrine  is  now  overthrown.      In 
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bankrupt  partner  or  partners.^  So,  where  all  the  partners 
become  bankrupt,  the  general  rule  is  that  the  separate  estate 
of  one  partner  shall  not  claim  against  the  joint  estate  of  the 
pai*tnership  in  competition  with  the  joint  creditors ;  nor  the 
joint  estate  against  the  separate  estate,  in  competition  with 
the  separate  creditors.  And  the  creditors  are  not,  in  either 
case,  considered  as  satisfied  until  they  have  received  the 
interest  due  upon  their  debts  respectively,  as  well  as  the 
principal.^ 

§  406.  Nor  against  the  Separate  JEstatcf.  In  like  manner 
a  solvent  partner  cannot  prove  his  own  separate  debt  against 
the  separate  estate  of  the  bankrupt  partner,  so  as  to  come  in 
competition  with  the  joint  creditors  of  the  partnership ;  for 
he  is  himself  liable  to  all  the  joint  creditors ;  and  therefore 
he  ought  not  in  equity  to  be  permitted  to  take  any  of  the 
funds  of  the  bankrupt  before  all  the  creditors,  to  whom  he  is 
liable,  are  duly  paid.'  Neither  can  a  solvent  partner  prove 
against  the  separate  estate  of  the  bankrupt  partner,  in  compe- 

^  Gow  on  P.  c.  5,  §  3,  p.  293,  3d  different  parts  of  that  joint  concern, 

ed. ;  Id.  p.  321 ;  Coll.  on  P.  B.  4,  c.  as  in  that  instance,  the  three  part- 

2,  §  0,  pp.  655-658,  2d  ed. ;  ante,  ners  carrying  on  the  business  of  cot- 

§§  390-394;  Ex  parte  Kendall,  17  ton    manufacturers  in  Lancashire, 

Yes.  514,  521 ;  Ex  parte  Adams,  1  and  two  of  them  in  London,  there 

Rose,  305;  Ex  parte  Reeve,  9  Yes.  could  not  be  proof  by    the    three 

588.     In  Ex  parte  St.   Barbe,  11  against  the  two.     But  if  the  trades 

Yes.   413,  414,   Lord  Eldon  said:  are  perfectly  distinct,  then  the  three, 

**  There  have  been  cases  of  a  trade  as  cotton  manufacturers  in  Lancar 

carried    on    by    three,     and    dis-  shire,  might  be  creditors  upon  the 

tinct  trades  by  two,  and  by  one  of  separate  concern  of  the  two,  as  iron- 

them,  where  this  sort  of  proof  of  a  mongers  in  London.     I  am  inclined 

debt,  distinctly  due  from  one  part-  to  abide  by  that  case  and  Ex  parte 

nership  to  the  other,  has  been  per-  Johns." 

mitted  as  between  the  partners  so  *  Coll.  on  P.  B.  4,  c.  2,  §  10,  pp. 
engaged  in  different  concerns.  The  666-678,  2d  ed. ;  ante,  §§  390-393; 
course  of  the  authorities  has  been  [ante^  §  376]. 
that  a  joint  trade  may  prove  against  '  Coll.  on  P.  B.  4,  c.  2,  §  9,  p. 
a  separate  trade;  but  not  a  partner  655,  2d  ed. ;  Ex  parte  Reeve,  9  Yes. 
against  a  partner.  In  the  case  of  588,  589.  {The  assignee  may  re- 
Shakeshaft,  Stirrup,  and  Salisbury,  cover  at  law  or  in  equity,  as  the 
Lord  Thurlow  went  upon  this  dis-  nature  of  the  case  requires,  from  a 
tinction,  —  that  where  there  is  only  solvent  partner,  what  is  due  from 
one  partnership  arranging  different  him  by  the  articles  of  copartner- 
concerns  belonging  to  them  all,  in  ship.  Wilkius  v.  Davis,  2  Lowell, 
different  ways,  for  the  benefit  of  511.  ( 
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tition  with  the  separate  creditors  of  the  bankrupt,  unless  and 
until  all  the  joint  creditors  of  the  partnership  are  paid,  or  at 
least  unless  and  until  the  joint  estate  is  fully  indemnified 
therefor  ;  ^  for  if  a  dividend  were  reserved  to  him  on  such 
proof,  the  joint  creditors  might  be  injured  by  such  solvent 
partner  stopping,  in  transitu^  the  surplus  of  the  separate 
estate,  which  would  otherwise  be  carried  over  to  the  joint 
estate ;  or  the  separate  creditors  might  be  injured  by  their 
funds  being  stopped  prospectively,  upon  the  faith  of  such 
partner  being  afterwards  able  to  pay  the  joint  debts.^ 

^  [A  partner  cannot  prove  liquidated  finally,  the  partners  may 
against  his  copartner  upon  indem-  be  creditors  upon  each  other;  but 
nifying  the  joint  estate:  he  must  not  before.  The  course  in  bank- 
show  that  the  claims  against  it  are  ruptcy  has  been  to  stop  the  proof 
discharged  or  barred.  Ex  parte  at  the  date  of  the  commission, 
Moore,  2  Glyn  &  J.  166.]  which  is  founded  upon  this,  —  that 

*  Coll.  on  P.  B.  4,  c.  2,  §  9,  pp.  the  debt  to  be  proved  is  the  debt 
655-653,  2d  ed. ;  Id.  pp.  660-  due  before  the  commission,  taking 
662,  665.  [See  Ex  parte  Maude,  the  commission  to  follow  rapidly 
L.  R.  2  Ch.  550;  Hill  t;.  Beach,  upon  the  act  of  bankruptcy ;  which, 
1  Beasl.  31.]  {See  Lind.  on  P. 4th  however,  is  frequently  not  the  case, 
ed.  1202-1207;  Ex  parte  Sheen,  6  It  is  true  now,  a  gi-eat  deal  of  debt 
Ch.  D.  235;  Amsinck  v.  Bean,  22  accrued  after  the  bankruptcy  is  paid 
TV  all.  395.  i  In  Ex  parte  Reeve,  9  under  it;  for  instance,  all  interest 
Yes.  588,  589,  Lord  Eldon  said:  accrued,  though  after  the  date  of 
**  All  these  cases  were  very  fully  the  commission,  if  the  state  of  the 
discussed  by  Lord  Thurlow,  in  the  effects  allows  it,  upon  a  sort  of 
case  of  I/)dge  &  Feudal.  Dr.  Fen-  equitable  principle,  the  interest  be- 
dal  was  a  creditor  of  the  partner-  ing  considered  as  a  kind  of  adjunct 
ship  of  himself  and  Lodge,  for  large  or  shadow  of  the  principal  debt, 
sums  advanced.  They  became  which  was  due  before  the  bankrupt- 
bankrupts  immediately  after  the  cy.  It  is  now,  therefore,  clearly 
formation  of  the  partnership;  and  settled  that  where  there  is  a  part- 
those  advances  formed  the  joint  es-  nership,  and  separate  debts  also,  the 
tate  to  be  divided.  There  was  a  partnership  shall  not  be  admitted  a 
struggle  by  Feudal  to  be  admitted  creditor  upon  any  individual,  or  any 
a  creditor  for  the  amount  of  his  ad-  individual  upon  the  partnership, 
vances,  as  against  the  partnership,  until  the  creditors  of  the  individu- 
Lord  Thurlow,  after  full  considera-  al  and  the  creditors  of  the  partner- 
ation,  was  of  opinion  that  all  the  ship  are  satisfied  to  the  extent  of 
authorities  establish  this :  that  those  20«.  in  the  pound,  out  of  the  respect- 
who,  being  in  partnership,  are  them-  ive  estates;  also,  that  where  the 
selves,  or  some  of  them,  debtors  to  separate  creditors  are  paid  20<.  in 
the  creditors  of  every  class,  cannot  the  pound,  and  there  is  a  surplus, 
come  in  competition  with  the  cred-  that  surplus  shall  not  go  immedi- 
itors.      After   their   demands  are  ately  to  pay  interest  to  the  separate 
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§  407.   RighU  and  Powers  of  Solvent  Partners.     Subject, 
however,  to  these  exceptions  in  favor  of  the  joint  creditors 

creditors;  but  shall  go  to  make  the  been  permitted  to  pi-ove  agaiust  the 
joint  creditors  equal  with  them  as  to  joint  estate,  on  the  ground  of  the 
the  principal.  No  decision,  how-  joint  creditors  having  assented  to 
ever,  has  gone  this  length,  —  that,  if  the  arrangements  made  between  the 
both  the  joint  and  the  separate  cred-  retiring  and  remaining  partners,  or 
itors  are  paid  to  the  extent  of  20«.  being  barred  by  lengtli  of  time  from 
in  the  pound,  upon  the  payment  to  objecting  to  the  retiring  partner's 
that  amount  to  the  creditors  of  each  proof.  Thus,  where  a  partnership 
class  a  partner  shall  not  be  admit-  had  been  dissolved  upon  the  terms 
ted  a  creditor  upon  the  partnership,  of  the  retiring  partner  taking  a  se- 
or  upon  the  individual.  But  I  can-  curity  from  the  remaining  partner 
not  distinguish  the  cases;  for  if  the  for  the  balance  due  to  him,  and  the 
piinciple  is  that  neither  the  part-  remaining  partner  was  treated  by 
nership  nor  the  individual  debtor  the  joint  creditor  as  their  sole  debt- 
shall  claim  in  competition  with  the  or,  until  he  afterwards  became 
creditors,  and  if  the  creditors  are  bankrupt,  it  was  held  that  the  re- 
entitled  to  any  interest,  the  inter-  tiring  partner  might  prove  his  debt 
est  is  as  much  a  debt  as  the  capital ;  against  the  separate  estate  of  the 
and  that  principle  will  prevent  bankrupt,  although  some  of  the 
either  the  partnership  or  the  indi-  partnership  debts  were  unpaid.  Ex 
vidual  debtor  ranking  with  the  oth-  parte  Grazebrook,  2  Deac.  &  Ch.  186. 
er  creditors,  until  all  their  demand  In  this  case  it  may  be  remarked 
is  satisfied,  which  includes  both  the  that  the  retiring  partner  had  been  a 
principal  and  interest  of  their  debts.''  dormant  partner.  So  where,  upon 
See  also  Ex  parte  Moore,  2  Glyn  &  the  death  of  one  of  three  part- 
J.  166.  Mr.  Collyer  on  P.  (pp.  658,  ners,  his  executors  carried  on  the 
659,  3d  ed.)  has  on  this  subject  trade  with  the  surviving  partners 
added:  **  But  the  general  rule  in  for  a  twelvemonth,  and  then  dis- 
question,  like  all  other  general  solved  the  partnership,  upon  which 
rules,  is  qualified  in  cases  of  neces-  occasion  the  two  continuing  part- 
si  ty.  Therefore,  when  the  solvent  ners  gave  the  executors  a  bond,  to 
partner,  without  his  own  default,  secure  the  balance  due  to  them,  and 
is  unable  to  procure  a  discharge  more  than  six  years  afterwards  the 
from  every  joint  creditor,  —  as,  for  two  became  bankrupt,  it  was  held 
instance,  where  one  of  the  joint  that  the  executors  had  a  right  to 
creditors  is  a  lunatic,  —  in  such  prove  the  amount  of  the  bond 
case,  it  seems,  he  will  be  permitted  against  the  joint  estate  of  the  two 
to  prove  against  the  separate  estate,  continuing  partners.  Ex  parte  Hall, 
upon  giving  security  for  the  debt  3  Deac.  125.  Again,  where  a  per- 
which  cannot  be  discharged,  and  son  on  the  eve  of  bankruptcy  in- 
paying  the  residue  of  the  joint  duces  another  by  fraudulent  means 
debts.  Ex  parte  Yonge,  3  Yes.  &  to  become  his  partner,  and  the  latter 
B.  31.  There  are  some  cases,  also,  advances  capital  to  the  concern,  a 
where,  notwithstanding  the  retiring  case  might  be  stated  where  the  lat- 
partner  has  not  paid  all  the  de-  ter  would  be  allowed  to  prove  the 
mands  of  the  partnership,  he  has  amount  of  the  capital  so  advanced, 

617 


§  408  PABTNEBSHIP.  [CHAP.  XV. 

and  separate  creditors,  and  also  to  that  respecting  reputed 
ownership,  which  has  been  previously  mentioned,  the  solvent 
partners  retain  their  full  right,  power,  and  authority  over  the 
partnership  property  after  bankruptcy,  in  the  same  manner 
and  to  the  same  extent  as  if  no  bankruptcy  of  a  particular 
partner  had  occurred.^  Their  lien,  also,  remains  in  full  force, 
not  only  to  have  the  partnership  funds  applied  to  the  dis- 
charge of  the  partnership  debts  and  liabilities,  but  also  to 
the  discharge  of  all  the  debts  due  by  the  partnership  to  them, 
or  any  of  them,  as  well  as  for  their  own  distributive  shares 
in  the  surplus.  Hence  they  have  a  right  to  priority  of  pay- 
ment of  the  debts  due  by  the  bankrupt  to  the  partnership,  in 
preference  to  his  separate  creditors ;  and  if  the  joint  funds 
should  prove  insufficient  to  discharge  the  debt,  they  have  a 
right  to  insist  upon  coming  upon  the  separate  estate  of  the 
bankrupt  therefor,  pari  passu  with  the  separate  creditors.' 
In  such  a  case  the  debt  is  deemed,  in  equity,  a  separate  debt 
of  the  bankrupt,  secured  also  by  a  lien  on  the  joint  fund.^ 

§  408.  Same  Rights  in  Case  of  a  Partnership  for  Single^ 
Adventure.  In  cases  of  this  sort  there  is  no  difference 
whether  the  partnership  is  general  or  is  only  for  a  single 
adventure  ;  or,  indeed,  whether  the  parties  are  strictly  to  be 
treated  as  partners  or  as  part-owners,  if  in  the  particular 
adventure  there  is,  either  by  contract,  or  by  usage,  or  by  cus- 

pari  passu  with  the  aeparate  cred-  Ex  parte  Drake,  cited  1  Atk.  225; 

itors  of  the  bankrapt.     However,  Taylor  o.  Fields,  4  Yes.  396;  s.  c. 

each  proof  will  not  be  allowed  where  15  Yes.  559,  n. ;  Holdemess  v.  Shack- 

the  person  defrauded  has  held  him-  els,  8  B.  &  C.  612.     [See  Hill  t;. 

self  out  to  the  world  as  a  partner,  Beach,  1  Beasl.  81.]    {Where,  out  of 

though  only  for  a  short  time."  a  firm  of  four  partners,  two  were 

^  Anie,  §  841 ;  Gow  on  P.  c.  5,  §  insolvent  and   one   bankrupt,  the 

8,  pp.  300-805,  3d  ed. ;  Id.  pp.  821-  fourth,  having  paid  out  of  his  sepa- 

823;  Wats,  on  P.  c.  5,  p.  302, 2d  ed.;  rate  property  all    the  firm   debts, 

Id.  pp.  314-324;  Coll.  on  P.  B.  4,  was  held  to  be  entitled  to  prove 

c.  2,  §  9,  p.  655, 2d  ed.;  Id.  pp.  661,  against  the  separate  estate  of  the 

662.  bankrupt  one  half  of  the  amount 

*  Gow  on  P.  c.  5,  §  3,  pp.  821-  paid  by  him.    In  re  Dell,  5  Sawyer, 

823,  3d  ed. ;  Ex  parte  Terrell,  Buck,  844.  \ 

845;  Coll.  on.  P.  B.  4,  c.  2,  §  9,  *  Many  cases  illustrative  of  this 

pp.  655,  656,  2d  ed.;  Id.  pp.  661,  doctrine  of  the  text  will  be  found 

662;  Fereday  v.  Wightwick,  Taml.  stated  in  Gow  on  P.  c  5,  5  8,  pp. 

250;  Ex  parte  Reeve,  9  Yes.  588;  821-827,  8d  ed. 
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torn,  a  lien  of  the  co-adventurers  upon  the  property  engaged 
therein  and  the  produce  thereof,  for  the  proportion  of  the 
outfit  and  expenses  incurred  by  one  or  more  of  them  for  the 
common  benefit.^  In  every  such  case  the  lien  of  the  other 
co-adventurers  thereon  will  be  deemed  to  include  all  such 
outfits  and  expenses  as  well  as  their  own  shares  in  the  adven- 
ture.^ Hence,  where  the  part-owners  of  a  ship  were  engaged 
in  the  whale-fishery,  and  the  usual  mode  of  managing  the 
cargo  in  such  cases  was,  that,  on  the  arrival  of  the  vessel  at 
the  homeward  port,  the  whalebone  was  taken  into  the  pos- 
session of  the  ship's  husband,  and  sold  by  him,  and  the  pro- 
ceeds were  applied  towards  the  discharge  of  the  expenses  of 
the  ship  ;  and  the  blubber  was  deposited  in  a  warehouse 
belonging  to  one  of  the  owners,  but  rented  by  all  the  owners 
of  the  ship  ;  and  the  oil  produced  from  it  was  put  into  casks, 
each  owner's  share  being  weighed  out,  and  placed  separately 
in  the  warehouse,  in  casks  marked  with  his  initials;  and, 
after  the  division,  the  practice  was  for  the  warehouseman  to 
.deliver  to  the  order  of  each  part-owner  his  share  of  the  oil, 
unless  notice  was  given  by  the  ship's  husband  that  the  own- 
er's share  of  the  disbursements  had  not  been  paid ;  and,  in 
that  case,  the  warehouseman  was  accustomed  to  detain  the 
oil  until  the  demand  had  been  satisfied ;  it  was  held  that  the 
other  co-adventurers  had  a  lien,  under  such  circumstances, 
upon  all  the  undelivered  oil  in  the  possession  of  the  ware- 
houseman for  the  unpaid  disbursements ;  that  the  assignees 
of  the  owner,  who  had  become  bankrupt,  took  the  same  oil, 
subject  to  that  lien,  and  that  the  lien  was  not  divested  by  the 
separation  of  the  share  of  the  bankrupt  and  placing  it  in  the 
casks  marked  with  his  name.' 

^  Gow  on  F.  c.  5,  §  3,  pp.  303,  which  have  been  incurred  in  order 

804,  8d  ed.  to  obtain  those  goods,  and  then  to 

^  Ibid.  divide  the  residue  among  the  share- 

'  Holderness  v,  Shackels,  S  B.  &  holders,  in  proportion  to  the  shares 

C.  612.    Mr.  Justice  Bayley,  in  de-  to  which  each  is  entitled  respect- 

livering  his  opinion  in  this  case,  ively.    In  this  case  the  joint  adven- 

fullj  expounded   the  general  doc-  turers  obtained  a  quantity  of  oil  in 

trine.     **  Where  there  is,"  said  he,  bulk.    No  partner,  or  representar 

"  a  joint  adventure,  which  produces  tive  of  a  partner,  has  a  right  to  his 

certain  goods,  the  proper  course  is,  aliquot  part  of  that  oil  until  he  has 

first  to   deduct   all   the   expenses  paid  his  share  of  the  expense  of  pro- 
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§  409.  Close  of  Subject  of  Partnership.  These  seem  to  be 
the  most  material  considerations,  respecting  the  effects  and  con- 
sequences of  the  dissolution  of  a  partnership  by  bankruptcy, 

curing  it.  That  will  be  the  case,  to  you;  you  may  take  possession  of 
whether  the  shareholder  has  become  all  to  which  you  will  be  entitled, 
a  bankrupt  or  continues  solvent,  but  you  must  first  pay  your  share  of 
If  he  continues  solvent,  he  may  pay  the  expense;  nine  tons  will  be  suf- 
his  share  of  the  outfit  and  of  the  ficient  for  that  purpose;  you  may 
expense.  If  he  does  not  pay  it  in  therefore  take  away  twenty  tons. 
money,  the  other  part-owners  have  The  right  of  the  other  part-owners  is 
a  right  to  see  that  an  aliquot  part  of  not  varied  by  their  having  allowed 
what  has  been  gained  in  the  adven-  the  bankrupt  to  take  away  twenty 
ture  be  retained,  so  as  to  pay  that  tons.  That  being  so,  the  plaintifb 
share  of  the  outfit  which  he  ought  are  not  entitled  to  i^cover.  It  has 
to  pay.  In  this  case  Foxton  became  been  urged  that  there  has,  in  this 
bankrupt,  and  having  become  bank-  case,  been  a  change  of  possession, 
rupt,  if  he  could  have  paid  in  money  by  reason  of  Locking's  having  deb- 
his  share  of  the  outfit,  there  would  ited  the  bankrupt  in  account  with 
have  been  twenty-nine  tons  of  oil  a  portion  of  the  rent  But  that  por- 
coming  to  him.  He  could  not  pay;  tion  of  the  rent  must  have  been  paid 
and  therefore,  as  it  seems  to  me,  by  the  bankrupt  before  he  took 
the  justice  and  the  law  of  the  case  away  the  oil,  in  specie;  or  it  might 
is,  that  his  share  of  the  expense  have  been  deducted  out  of  his  share 
should  be  paid  out  of  the  twenty-  of  the  produce,  if  he  compelled  the 
nine  tons,  and  that,  until  he  has  other  shareholders  to  sell,  in  order 
paid  his  share  of  the  expense,  he  to  pay  his  share  of  the  expense, 
cannot  claim  that  quantity.  It  has  The  usage  being  for  the  part-own- 
been  said  that  there  has,  in  this  ers  to  detain  the  oil  until  each  part- 
case,  been  a  delivery,  and  that  in  owner's  share  of  the  expense  has 
consequence  of  that  delivery  the  been  paid,  it  seems  to  me  that  the 
rights  of  Foxton  and  of  his  assignees  effect  of  debiting  the  party  with 
are  diiferent  from  what  they  other-  warehouse  rent  can  have  no  effect, 
wisewould  have  been.  But  it  seems  I  think,  therefore,  that  the  plain- 
to  me  that  there  has  not  been  a  per-  tiffs  have  not  made  out  their  right 
feet  delivery.  It  would  have  been  per-  to  the  residue  of  the  oil."  The 
feet  if  the  other  part-owners  had  been  part-owners  of  the  ship  would  be 
dispossessed  of  the  oil.  That  has  deemed  partners  in  this  adventure 
not  been  done.  The  property  still  (although  not  in  the  ship  itself),  as 
remained  in  the  warehouse,  and  was  sharing  the  net  profits  of  the  ad- 
the  joint  property  of  all.  A  part  venture,  upon  the  g^unds  suggested 
only  has  been  removed.  The  re-  in  the  preceding  sections  as  to  joint 
moval  of  that  part  does  not  vary  the  adventures,  and  sharing  the  net 
right  as  to  the  residue.  It  is  clear  profits.  Ante^  §§  27,  34,  89,  40, 
that  the  assignees  cannot  recover  55.  See  also  Mr.  Baron  Parke's  Re- 
the  twenty-nine  tons  before  they  marks  in  Pearson  v,  Skelton,  Tyrw. 
pay  Foxton's  share  of  the  expense.  &  G.  848;  s.  c.  1  M.  &  W.  504; 
The  other  part-owners  might  say,  [Hawes  v,  Tillinghast,  1  Gray, 
There  are  twenty-nine  tons  allotted  289]. 
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which  are  important  to  be  brought  before  the  reader,  in  order 
to  explain  and  illustrate  the  general  distinction  between  the 
case  of  a  dissolution  by  bankruptcy  and  other  cases  of  disso- 
lution. A  more  minute  inquiry  into  the  various  details  of 
the  system  would  occupy  a  large  space,  altogether  dispropor- 
tionate to  its  relative  usefulness  in  an  elementary  work  of 
this  nature,  and  serve  to  perplex  and  obscure  what  might 
otherwise  be  justly  applicable  to  the  systems  of  bankruptcy 
and  insolvency  in  other  countries,  which  differ  in  some  par- 
ticulars from  that  of  England.  And  here  these  Commenta- 
ries, so  far  as  they  respect  the  subject  of  Partnership,  might  be 
concluded ;  for  it  is  not  within  the  scope  thereof  to  examine 
at  large  the  nature  and  extent  of  the  remedies  by  or  against 
partners,  either  at  the  common  law  or  in  equity,  whether 
they  respect  the  government  or  mere  private  individuals. 
Those  topics  properly  belong  to  a  Treatise  of  a  very  different 
character,  where  the  principles  of  pleading,  in  its  most  gen- 
eral sense,  are  to  be  brought  under  review  and  expounded 
with  all  their  abstruse  and  intricate  learning. 

§410.  Part-Otvnership,  The  subject,  however,  of  Part-owner- 
ship in  goods  and  chattels,  as  contradistinguished  from  Partner- 
ship, has  come  incidentally  under  discussion  in  several  parts  of 
the  present  Commentaries ;  ^  and  it  has  been  commonly  thought, 
from  its  close  analogy  to  partnership,  that  a  brief  exposition 
of  the  general  principles  applicable  thereto  is  peculiarly 
appropriate  in  such  a  connection.  Pothier  has,  accordingly, 
thought  it  worthy  to  be  separately  discussed  in  an  Appendix 
to  his  Treatise  on  Partnership.  He  considers  every  commu- 
nity of  property,  or,  as  we  should  call  it,  every  tenancy  in 
common  of  property,  not  a  partnership,  or  affected  by  any 
repugnant  convention,  to  be  a  kind  of  ywaw-contract  or  quasi- 
partnership,  whether  it  be  a  universal  community  or  a  com- 
munity of  particular  things.  And  he  illustrates  the  subject 
by  examples  which,  although  perfectly  accurate  in  the  for- 
eign and  Roman  law,  where  there  may  be  a  title  by  descent 
to  every  species  of  property,  real  as  well  as  personal,  are  not 
so  striking  in  our  law ;  to  wit,  by  cases  of  a  community  of 

^  Antej  §§  89,  90. 
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property  (hieni)  under  a  succession  or  descent  to  many  heirs, 
and  of  legacies  bequeathed  jointly  to  many  legatees.^  He 
states  the  distinction  between  such  a  community  of  interest 
in  property  and  partnership  as  principally  consisting  in  these 
circumstances:  that  partnership  is  founded  necessarily  in 
the  voluntary  consent  of  the  parties,  and  takes  place  by  and 
under  one  and  the  same  title ;  whereas,  in  other  cases  of 
mere  community  of  interest,  these  ingredients  are  not  essen- 
tiaL  Certainly  they  are  not.  But  they  may,  as  Pothier 
admits,  nevertheless  co-exist  in  the  latter  cases ;  ^  and  there* 
fore  they  do  not  seem  to  constitute,  philosophically  or  logi- 
cally, an  appropriate  distinction.  Thus,  for  example,  two 
persons  may  agree  to  purchase  a  ship  together  in  equal  moie- 
ties, and  to  hold  the  same  as  tenants  in  common ;  and  they 
may  take  the  ship  at  the  same  time  by  the  same  title  deed.' 
The  true  distinction  seems  to  be  that  there  is  no  community 
of  interest  in  the  entirety  of  the  property  in  the  latter  cases ; 
whereas,  in  partnership,  there  always  is  such  a  community 
of  interest  founded  upon  the  positive  consent  of  the  parties.^ 

§  411.  Same  Subject.  Following,  therefore,  the  example  of 
Pothier,  as  Well  as  that  of  some  of  the  most  distinguished  ele- 
mentary writers  on  Partnership  at  the  common  law,  who  have 
in  the  like  manner  discussed  in  supplementary  tracts  the  lead- 
ing outlines  of  this  branch  of  the  law,^  the  present  work  will 
be  concluded  with  a  chapter  devoted  to  the  same  purpose. 

1  Poth.  de  Sec.  n.  2,  3 ;  Id.  App.  *  Ck)ll.  on  P.  B.  5,  c.  4,  p.  793, 

n.  181-183;  ante,  §§  3,  4.  2d  ed. ;  Wats,  on  P.  c.  4,  p.  227,  2d 

>  Poth.  de  See.  n.  188.  ed. ;  2  Bell,  Comm.  B.  7,  c.  4,  p.  655, 

•  Ante,  §§  3,  4.  &c.,  5th  ed. 

*  Ante,  §§  89-01;  Gow  on  P.  c. 
2,  §  2,  p.  32,  3d  ed. 
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CHAPTER  XVI. 

PABT-OWNERS  —  BIGHTS,  POWERS,  AND  LIABIUTIES  OP. 

§412.  Part-aumership  in  RealJEstate.  We  have  already  seen 
that  persons  may  become  part-owners  (or,  as  Pothier  denomi- 
nates them,  jwa^i-partners,  quan-oisodSs)  ^  of  movable  or 
personal  property,  as  well  as  of  real  estate,  without  being 
partners.^  As  to  part-ownership  in  real  estate,  not  held  as 
partnership  property  or  assets,  it  does  not  properly  fall  within 
the  scope  of  the  present  Commentaries  ;  but  it  belongs  rather 
to  a  Treatise  which  is  to  unfold  the  general  rights  incident 
and  appertaining  to  real  property,  in  which  the  rights  of  per- 
sons holding  real  estate  in  joint  tenancy,  in  coparcenary,  and 
in  tenancy  in  common,  are  discussed  and  distinguished.  A 
very  succinct,  but  at  the  same  time  an  accurate,  account  of 
that  subject  will  be  found  in  the  elegant  Commentaries  of 
Sir  William  Blackstone.^  What  is  proposed  to  be  considered 
in  the  present  chapter  will  simply  relate  to  part-ownership 
in  movable  or  personal  property. 

§  413.  Joint  Tenancy  and  Tenancy  in  Common  in  Personal 
Property.  The  general  distinctions  between  joint  tenancy, 
tenancy  in  common,  and  partnership,  have  already  been  suffi- 
ciently pointed  out  in  the  preceding  pages ;  *  and,  therefore, 
need  not  again  be  here  adverted  to.  Movable  or  personal 
property  may  be  held  in  joint  tenancy,  which,  of  course,  gives 
the  ju%  accrescendij  or  right  of  survivorship,  of  the  whole 
property  to  the  survivor,  unless  the  joint  tenancy  is  severed 
in  the  lifetime  of  the  parties ;  or  it  may  be  held  in  tenancy  in 
common,  which  gives  to  each  tenant  an  undivided,  but  at  the 
same  time  a  distinct  and  independent,  interest  therein,  which 

1  Poth.  de  Soc.  App.  n.  184-186.         •  2  Bl.  Comm.  178-194. 
«  AfUe,  §  3;  Id.  §§  89-04.  <  Ante,  §§  89-91,  410. 

628 


§  414  PABTNEBSHIP.  [CHAP.  XVL 

does  not  pass  to  the  survivor,  but  belongs  to  the  personal  rep- 
resentatives of  the  party  upon  his  decease.^  But  there  can, 
strictly  speaking,  be  no  estate  in  coparcenary  of  movable  or 
personal  property  at  the  common  law ;  because  the  latter 
title  arises  only  by  descent ;  and,  at  the  common  law,  there 
can  be  no  descent  of  such  property.' 

§  414.  Rights  of  Tenants  in  Common  of  Chattels,  In  gen- 
eral, the  rights,  duties,  obligations,  authorities,  and  liabilities 
of  part-owners  are  the  same  in  relation  to  every  kind  of  per- 
sonal property  ;  and  therefore  whatever  is  affirmed  in  relation 
to  one  will  apply  to  all  others,  unless  in  cases  where,  from 
the  peculiar  nature  and  uses  of  a  particular  species  of  such 
property,  or  the  peculiar  customs  and  usages  appertaining 
thereto,  a  different  rule  arises,  by  implication  of  law,  to  gov- 
ern or  affect  it.  Thus,  for  example,  if  two  persons  are  tenants 
in  common  of  a  horse,  or  other  personal  chattel,  each  has  an 
equal  right  to  the  possession  and  use  thereof;^  and  each  can 
sell  only  his  own  undivided  share  thereof.^  If  one  tenant  in 
common  takes  exclusive  possession  of  a  personal  chattel,  re- 
fusing to  the  other  any  possession  or  use  thereof,  the  latter 
has  no  remedy  whatsoever  by  action ;  but  he  may  take  the 
chattel,  if  he  can  find  it,  from  him  who  hath  done  him  the 
wrong.*  In  relation  to  expenses,  it  may  be  stated  that  neither 
of  such  owners  has  a  right  to  incur  any  expense  thereon,  which 
shall  bind  the  other  to  contribution  therefor,  without  some 
proof  of  an  express  or  implied  authority  therefor,  even  when 
the  expenses  are  absolutely  indispensable  for  the  due  preser- 
vation thereof.  This  is  unquestionably  true  at  the  common 
law,  in  the  case  of  inanimate  or  dead  chattels.  But,  probably, 
in  the  case  of  a  tenancy  in  common  of  a  hoi'se,  or  other  ani- 
mal, in  the  absence  of  all  controlling  circumstances,  a  pre- 
sumption would  be  sustained  that  the  necessary  expenses  of 
the  keep  thereof  were  to  be  borne  by  the  mutual  contribu- 
tions of  both,  from  the  very  nature  of  the  chattel,  and  the 
mutual  use  and  benefit  intended  to  be  derived  therefrom  by 

1  2  BI.  Comm.  899;  ante,  §  89.  811,  2d  ed. ;  Abbott  on  Shipp.  B.  1, 

•  2  Bl.  Comm.  899.  c.  1,  §  2,  p.  8,  5Ui  ed.;  8  Kent,  153, 

•  Co.  Litt.  200  a ;  8  Kent,  158.  154. 

•  Coll.  on  P.  B.  5,  c.  4,  §  4,  p.         «  Co.  Litt.  199  b,  200  a. 
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the  tenants  in  common.  However,  if  a  positive  or  implied 
prohibition  were  shown,  the  same  rule  would  prevail  as  in 
the  ordinary  cases  of  dead  chattels. 

§  415.  Ships.  But  the  most  useful  as  well  as  the  most 
various  illustrations  of  this  subject,  may  be  derived  from  a 
class  of  chattels  constantly  found  engaged  in  commerce  and 
navigation,  that  is  to  say,  ships,  the  fitting  out  and  the  em- 
ployment of  which  have  given  rise  to  many  important  ques- 
tions ;  and  therefore  the  doctrines  applicable  to  ships  seem 
especially  to  require  a  full  exposition  in  -this  place.  In  our 
subsequent  inquiries,  the  main  topics  discussed  will  be  the 
rights,  powers,  duties,  obligations,  and  liabilities  belonging 
to  part-owners  of  ships,  as  well  irUer  sese  as  in  respect  to 
third  persons. 

§  416.  Acquirement  and  Transfer  of  Property  in  Ships. 
Ships  are  strictly  and  technically  denominated  chattels,  or 
personal  property,  at  the  common  law,  although  they  are 
distinguishable  from  most  other  kinds  of  personal  property 
by  the  peculiar  solemnities  which  belong  to  the  mode  in 
which  the  title  thereto  is  ordinarily  acquired,  transferred,  and 
made  susceptible  of  pledge,  lien,  or  mortgage.  Ordinarily,  it 
is  well  known  that  the  title  to  personal  goods  and  chattels 
will  pass  by  mere  delivery  and  change  of  possession  ;  but  it 
IS  not  generally  so  in  respect  to  the  title  to  ships.  In  most, 
if  not  in  all,  commercial  countries,  the  title  thereto  is  now 
usually  acquired  and  transferred  and  evidenced  by  written 
documents ;  ^  and  statute  enactments  in  those  countries  create 

1  Whether  a  delivery  of  a  ship  has  been  to  evidence  a  transfer  of 

by  parol,  without  any  bill  of  sale  or  ships  by  written   documents,  that 

other  written  instrument  of  trans-  nsage  would  seem,  prima  facie,  to 

fer,  be  sufficient  to  pass  a  good  title  form  a  part  of  our  municipal  law,  — 

to  the  ship,  has  been  thought  not  the  law  merchant  being  a  part  of 

quite  settled  in  our  law.     It  is  true  the  common  law.     There  is  a  dictum 

that  a  ship  is  a  mere  personal  chattel,  in  the  case  of  Lamb  o.  Durant,  12 

and  personal  chattels  ordinarily  may  Mass.  64,  in  which  it  is  declared 

pass  by  delivery  only,  without  any  that  ships    may  pass    by  delivery 

written  evidence  of  contract  or  title,  only,  as  well  as  any  other  chattel. 

But  the  text  shows  that,  from  very  so  far  as  respects  the  property  of 

early  times,  a  different  course  has  the  vessel.     And  a  like  expression 

been  pursued  in  respect  to  ships;  fell  from  the  Court  in  Taggard  v. 

and  if  the  universal  maritime  usage  Loring,  16  Mass.  336.   But  in  neither 
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many  regulations  respecting  the  mode  of  acquiring  and  trans- 
ferring and  evidencing  that  title  as  well  for  municipal  pur- 

of  these  cases  was  the  point  directly  of  the  px^fessional  learning  of  this 

before  the  Court.      On  the  other  Court  and  its  practisers.    According 

hand,  there  is  no  case  in  the  English  to  the  ideas  which  I  have  always 

jurisprudence  in  which  it  has  been  entertained  on  this  question,  a  bill 

decided  that  a  transfer  by  parol  is  of  sale  is  the  proper  title  to  which 

sufficient  to  pass  the  title.      The  the  maritime  courts  of  all  countries 

point  was  made  in  Rolleston  t7.  Hib-  would  look.     It  is  the  universal  in- 

bert,  3  T.  R.  406,  by  counsel;  and  stniment  of  transfers  of  ships  in 

Lord  Kenyon  then  said  :   *'  It  was  the  usage  of  all  maritime  countries, 

first  contended  that  it  was  not  ne-  and  in  no  degree  a  peculiar  title- 

cessary  that  the  propei-ty  in  a  ship  deed  or  conveyance  known  only  to 

should  pass  by  a  written  instrument,  the  law  of  England.     It  is  what  the 

Oil  that  point  I  give  no  opinion,  maritime    law    expects;    what  the 

because  it  is  not  necessary.''     This  Court  of   Admiralty  would,  in  its 

language  shows  that  no  such  point  ordinary  practice,  require;  and  what 

waSf  at  that  time,  deemed  settled  in  the  legislature  of  this  country  has 

the  common  law ;  otherwise  it  would  now  made  absolutely  necessary,  with 

at  once  have  been  recognized.    Lord  regard  to  British  subjects,  by  the 

Stowell,  on  the  other  hand,  in  the  regulations  of  the  statute  law."    In 

case  of  The  Sisters,   5  Rob.  155,  -Bz /?ar/e  Halkett,  19  Ves.  474,  Lord 

manifestly  shows  his  own  opinion  Chancellor  Eldon  said:  ^*  It  is  laid 

to  be  that  a  bill  of  sale  is  necessary,  down  that  the  ship  may  be  bound 

His  words  are  too  remarkable  to  be  by  bill  of  sale,  but  it  cannot  be  by 

omitted.     ^*  It  has  been  contended  parol.''    Mr.  Jaoobsen,  in  his  Sea- 

in  argument,"  says  he,  "that  the  Laws  (B.  1,  c.  2,  pp.  17,  21),mani- 

effect  of  a  bill  of  sale  alone  would  festly  considers  a  bill  of  sale  indis- 

not  be  material,  because  this  was  a  pensable,  by  maritime  usage,  to  pass 

foreign  ship,  in  respect  to  which  it  the  title.     In  the  case  of  Ohl  9.  Eagle 

might  not  be  requisite  that  it  should  Ins.  Co.,  4  Mason,  172;  b.  c.  Id.  390, 

pass  by  a  bill  of  sale.     It  is  said  the  question  underwent  considerable 

that  the  agi-eements  to  be  found  in  discussion.      See  also  Atkinson  r. 

these  letters  (i.  e.  in  that  case),  and  Maling,  2  T.  R.  462,  466;  Sutton  t. 

the  actual  delivery  under  it,  would  Buck,  2  Taunt.  302,  and  particu- 

be  sufficient  to  establish  the  equita-  larly  the  argument  of  the  defend- 

ble  title;  and  a  reference  has  been  ant's  counsel,  305;  Abbott  on  Shipp. 

made  on  this  subject  to  some  opin-  Pt.  1,  c.  1,  §  5,  p.  12 ;  Zouch,  Adm. 

ions  at  common  law,  which  are  said  Jur.  V.  103.    [See  Metcalf  f.  Tay- 

to  have  been  given  in  favor  of  such  lor,  36  Me.  28;  Chadbourne  v.  Dun- 

a  title.     The  opinions  of  gentlemen  can,  Id.  89;  andMcMahon  u.  David* 

of  that  bar  must  undoubtedly  be  son,  12  Minn.  357;  in  all  which  a 

entitled  to  entire  respect,  on  a  ques-  bill  of  sale  was  considered  nnneces- 

tion  of  municipal  law.    But  this  is  sary.]      {See  Fay  v.  Davidson,  13 

a  question  of  a  more  general  nature,  Minn.  523;   Ritchie  v,  Kinney,  46 

arising  out  of  a  system  of  more  gen-  Mo.   298  ;    Whiton    r.    Spring,  74 

erallaw, — out  of  the  universal  man-  N.  Y.  169;  1  Pars,  on  Shipp.  & 

time  law  which  constitutes  a  part  Adm.  50.  | 
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poses  and  policy  as  for  the  due  ascertainment  and  proof  of 
the  national  character  of  the  ship  and  its  right  to  protection 
and  privileges  upon  the  ocean.^ 

§  417.  Ship'OwnerB  are  Tenants  in  Common.  Property  in 
a  ship  may  be  acquired  by  two  or  more  persons,  either  by 
building  it  at  their  own  expense,  or  by  the  purchase  of  a  part 
thereof  of  the  sole  owner,  or  by  a  joint  purchase  of  the  whole 
of  another  person.*  But  whether  acquired  by  the  joint  build- 
ing, or  by  a  part  purchase,  or  by  a  joint  purchase,  the  parties, 
in  the  absence  of  all  positive  stipulations  to  the  contrary, 
become  entitled  thereto  as  tenants  in  common,  and  not  as 
joint  tenants.^  In  this  respect  it  will  make  no  difference 
whether  the  title  is  acquired  at  one  and  the  same  time  by 
and  under  one  and  the  same  instrument,  or  whether  it  is  ac- 
quired at  different  times  and  under  different  instruments.^ 

^  Abbott  on  Sbipp.  Pt.  1,  c.  1,  the    latter    the   transfer   may   be 

§  1,  p.  1,  5th  ed.;  Id.  c.  2,  §  1,  p.  23;  good    and    valid  in   law,  although 

1  Valin,  Comm.  LIv.  1,  tit.  14,  art.  1,  the  reqaisites  of  the  Registry  Act 

pp.  340,   341;  Id.  LiV.  2,   tit.  10,  are  not  complied  with.    But  then, 

art  1,  pp.  601,  602. — The  present  by  such  non-compliance,  the  ship 

British  Ship  Registry  Act  of  3  &  4  will  lose  her   American    character 

Wm.  jy.  c.  55,  will  be  found  at  large  and  privileges  as  a  registered  ship, 

in  the  Appendix  to  Mr.  Serjeant  It  is  not  within  the  design  of  these 

Shee's  very  valuable  edition  of  L#ord  Commentaries  to  go  into  any  details 

Tenterden's  Treatise  on  Shipping;  on  the  subject.     They  will  properly 

and  the  nature  and  objects  and  con-  find  a  place  in  a  work  on  the  Law 

struction  of  the  various  clauses  of  of  Shipping  and  Navigation, 
the  old  Act  will  be  found  in  Lord         *  Abbott  on  Shipp.  Pt.  1,  c.  1, 

Tenterden's  Text,  Pt.  1,  c.  2,  pp.  §  1,  p.  1,  5th  ed. ;  Jacobsen's  Sea- 

47-83,    London    ed.    1840.       The  Laws,  by  Frick,  c.  3,  pp.  36,  37,  ed. 

American  Ship  Registry  Acts  will  1818. 

be  found  in  the  Appendix  to  the  *  Abbott  on  Shipp.  Pt.  1,  c.  3, 
American  edition  of  Abbott  on  §  1,  p.  68,  5th  ed. ;  Id.  §  0,  p.  70, 
Shipping  (1829);  and  the  nature,  5th  Am.  ed.  note  (1);  Abbott  on 
objects,  and  construction  of  the  va-  Shipp.  by  Shee,  Pt.  1,  c.  8,  §  5,  p. 
rious  clauses  thereof,  in  the  notes  to  06,  6th  ed.  1840;  [Macy  v.  De  Wolf, 
chapter  second  of  the  text  to  that  3  Wood.  &  M.  103];  {Ck)ursin'8  Ap- 
ed! tion,  from  p.  23  to  p.  68.  See  also  peal,  70  Penn.  St.  220;  Paynter  t7. 
3  Kent,  139-150.  One  of  the  most  Paynter,  7  Phila.  3361. 
prominent  differences  between  the  ^  Coll.  on  P.  B.  5,  c.  4,  p.  793, 
British  and  the  American  system  is,  2d  ed. ;  Doddington  v,  Hallet,  1  Ves. 
or  at  least  was,  that  by  the  former  Sr.  497;  8  Kent,  151 ;  NiooU  o.  Mum- 
no  title  could  be  acquired  or  trans-  ford,  4  Johns.  Ch.  522 ;  Wats,  on  P. 
f erred  except  in  the  manner  pre-  c.  l,p.  54;  Id.  c.  2,  p.  67:  Id.  91; 
scribed  by  tiie  Registry  Act;  bat  in  Ex  parte  Young,  2  Yes.  &  B.  242, 
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This  is  a  natural,  if  not  a  necessary  result  of  the  doctrine  that 
the  jus  aecrescendi  has  no  existence  among  merchants  or  in 
the  business  of  commerce  and  navigation.  A  different  doc- 
trine, which  should  introduce  into  the  maritime  law  the  nar- 
row doctrine  of  the  common  law  as  to  joint  tenancy  and  the 
right  of  survivorship  would  be  fatal  to  the  interests  of  com- 
merce and  overthrow  the  plain  dictates  of  public  policy.  The 
whole  course  of  commercial  usage  and  opinion  has  settled  the 
doctrine  the  other  way ;  and  accordingly,  upon  the  death  of 
one  of  the  part-owners,  his  executors  and  administrators 
become  tenants  in  common  of  the  ship  with  the  survivors.^ 

243;  Jacobsen's  Sea-Laws,  by  Frick,  several  either  build  or  purchase  a 
c.  3,  pp.  36,  37,  ed.  1818.  ship,  they  are  part-owners  or  part- 
^  Abbott  on  Shipp.  Pt.  1,  c.  1,  ners  as  to  this  concern.'  And  again, 
§  1,  p.  1 ;  Id.  c.  3,  §  1 ;  Nicoll  v.  Mum-  in  chapter  2,  p.  67:  '  There  is  no 
ford,  4  Johns.  Ch.  522;  s.  c.  20  difference  in  the  interest  of  part- 
Johns.  611 ;  Dunham  v.  Jarvis,  8  ners  in  goods  to  be  disposed  of  in 
Barb.  88,  04.  —  In  the  dth  London  the  course  of  trade,  and  in  a  chat- 
edition  of  Abbott  on  Shipping,  Pt.  tel,  the  keeping  and  employment  of 
1,  c.  3,  §  1,  the  following  note  (a)  which  constitute  the  object  of  the 
occurs  :  **  This  is  the  most  usual  partnership.  The  part-owners  of  a 
practice.  If  the  interests  are  not  ship  are  tenants  in  common  with 
severed  and  distinguished  in  this  each  other  of  their  respective  inter- 
way,  but  the  entire  ship  is  granted  ests.'  He  afterwards  says,  in  chap- 
to  a  number  of  persons  generally,  ter2,  p.  91,  that  a  part-owner  of  a 
it  is  apprehended  they  become  joint  ship  can  only  dispose  of  his  own 
tenants  at  law,  and  that  the  rule  share,  and  not  of  that  of  his  co- 
Ju8  accrescendi  inter  mercatores  locum  owners,  even  if  it  be  partnership 
non  habetf  which  is  applicable  to  a  property.  The  case  of  the  The 
ship,  is  to  be  enforced  only  in  a  King  t;.  Collector  of  the  Customs, 
court  of  equity.*'  To  which  the  2  M.  &  S.  223,  proceeds  on  the  prin- 
American  editor  (1829)  has  sub-  ciple  that  the  same  rule,  as  to 
joined  the  following  comment  :  non-survivorship,  exists  as  to  prop- 
**  This  is  not  a  note  of  the  original  erty  in  ships,  as  in  common  partner- 
author,  but  of  his  English  editor,  ship  property.  No  allusion  was 
The  point  stated  in  it  seems  new,  there  made  as^to  the  necessity  of  a 
and  is  apparently  contrary  to  what  suit  in  equity  by  the  representative 
is  laid  down  in  Watson  on  Partner-  of  the  deceased  in  any  case;  and  the 
ship,  where  he  seems  to  consider  particular  shares  of  each  party  in 
the  rule,  as  to  the  Jus  accrescendi,  the  ship  are  not  stated  or  referred 
not  applicable  either  to  partnerships  to  as  material  facts.  In  America 
generally,  or  to  ownership  of  vessels  it  has  not  been  unusual  to  omit  any 
in  shares,  but  as  an  exception  created  specification  of  the  shares  of  each 
by  the  law  merchant,  and  necessary  part-owner,  both  in  the  register  and 
for  the  advancement  of  commerce,  bill  of  sale;  and  it  has  never  vet 
In  chapter  1,  p.  54,  he  says :  *  If  been  decided  that  such  an  omis- 
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Of  course  the  general  rule  of  law  as  to  the  rights  of  tenants 
in  common  prevails  in  regard  to  ships,  —  that  each  part>-owner 
can  sell  only  his  own  share  thereof;  ^  whereas  in  cases  of  part- 
nership (although  not  in  cases  of  joint  tenancy)  any  one  pai*t<- 
ner  can  sell  the  entirety  of  the  ship.^ 

§  418.  Employment  of  Ships.  Ship*B  Husband.  It  is  ob- 
vious that  a  personal  chattel,  vested  in  several  distinct  pro- 
prietors,  cannot  be  advantageously  possessed    or  enjoyed, 

sion  made  the  parties  joint  tenants  and  not  a  joint  tenant  or  partner, 

with  benefit  of  survivorship.     Mr.  As  part-owner  he  has  only  a  dis- 

Collyer  entertains  the  like  opinion  posing  power  over  his  own  interest 

with  the  American  editor.     Coll.  in  the  ship,  and  he  can  convey  no 

on  P.  B.  5,  c.  4,  p.  793,  2d  ed.     It  greater  title,    But  there  may  be  a 

may  be  added  that  this  is  now  the  partnership,  as  well  as  a  co-tenancy, 

general  understanding  of  the  doc-  in  a  vessel;  and,  in  that  case,  one 

trine  in  America.     3  Kent,  40;  Id.  part-owner,  in  the  character  of  part- 

151.    In  Ohl  V,  Eagle  Ins.  Co.,  4  ner,  may  sell  the  whole  vessel ;  and 

Mason,  172,  390,  the  Court  thought  he  has  such  an  implied  authority 

that  if  no  other  distinct  shares  ap-  over  the  whole  partnership  effects, 

peared  in  the  register  or  bill  of  sale,  as  we  have  already  seen.     The  ven- 

the  parties  must,  in  the  absence  of  dee,  in  a  case  free  from  fraud,  will 

all  other  proof,  be  presumed  to  hold  have    an  indefeasible  title  to  the 

in  equal  moieties.     See  also.  In  the  whole  ship.     When  a  person  is  to 

Matter  of  Blanshard,  2  B.  &  C.  244 ;  be  considered  as  a  part-owner,  or  as  a 

Ex  parte  Young,  2  Yes.  &  B.  242;  partner,  in  a  ship,  depends  upon  cir- 

Kicoll  0.  Mumford,  4  Johns.  Ch.  cumstances.    The  former  is  the  gen- 

522;  8.  c.  20  Johns.  611,  and  615,  eral  relation  between  ship-owners, 

note."  and  the  latter  the  exception,  and 

^  Hopkins  o.  Forsyth,  14  Penn.  requires    to    be    especially  shown. 

St.  34.    Case  of  a  steamboat.     )  See  But  as  the  law  presumes  that  the 

Whiton  0.  Spring,  74  N.  Y.  169.  |  common  possessors  of   a  valuable 

^  Abbott  on  Shipp.  Pt.  1,  c.  1,  chattel  will  and  desire  whatever  is 

§  2,  p.  3,  5th  ed. ;  ante,  §§  89-91 ;  2  necessary  to  the  preservation  and 

Bell,  Comm.  B.  7,  c.  4,  p.  655,  5th  profitable  employment  of  the  com- 

ed. ;  Coll.  on  P.  B.  5,  c.  4,  §  4,  p.  mou  property,  part-owners  on  the 

812,  2d  ed.;  Jacobsen's  Sea- Laws,  spot  have  an  implied  authority  from 

by  Frick,  c.  3,  pp.  36,  37,  ed.  1818.  the  absent  part-owners  to  order  for 

—  Mr.    Chancellor  Kent  (3  Rent,  the  common   concern  whatever    is 

54)  has  well  stated  the  distinction  necessary  for  the  preservation  and 

between    part-ownership    in    ships  proper  employment   of    the   ship, 

and  partnership  in  ships.    He  says:  They  are  analogous  to  partners,  and 

*^  The  cases  recognize  the  clear  and  liable  as  such  for  necessary  repairs 

settled    distinction    between    part-  and  stores  ordered  by  one  of  them- 

owners  and  partners.  Part^wnership  selves;    and  this  is   the    principle 

is  but  a  tenancy  in  common,  and  a  and  limit  of  the  liability  of  part- 

peijson  who  has  only  a  part  interest  owners."      iCoursin's    Appeal,  79 

in  a  ship  is  generally  a  part-owner,  Penn.  St.  220.  | 
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unless  by  common  consent  and  agreement  among  them  all.^ 
For,  as  each  has  an  equal  title  to  the  possession  and  use 
thereof,  no  one  can  oust  the  others  of  that  possession  or  use ; 
and  when  once  a  struggle  or  controversy  exists  among  them 
for  the  accomplishment  of  purposes  adverse  to  each  other, 
the  mischief  must  be  immediate  to  the  interest  of  some,  and 
perhaps  ultimately  ruinous  to  that  of  all.     This  remark  ap- 
plies with  peculiar  force  to  ships  which,  as  ha$  been  quaintly 
but  truly  said,  were  "  originally  invented  for  use  and  profit^ 
not  for  pleasure  or  delight ;  to  plough  the  sea,  not  to  lie  by  the 
walls/*  ^    Hence,  while  the  possession,  use,  and  employment 
of  other  personal  chattels  have  been  generally  left  to  the  free 
and  unrestricted  discretion  of  the  proprietors  thereof,  and 
their  own  sense  of  thd  necessity  of  mutual  co-operation  and 
forbearance  for  their  mutual  benefit,  it  has  been  the  policy 
of  maritime  nations,  from  a  very  early  period,  to  provide  reg- 
ulations respecting  the  joint  ownership  of  ships,  in  order  to 
prevent  the  obstinacy  of  one  or  more  proprietors  from  inter- 
fering with  the  just  rights  and  interests  of  the  rest,  as  well 
as  to  promote  the  general  advancement  of  commerce  and  nav- 
igation, and  to  add  to  the  resources  of  national  wealth  and 
national  power.     Hence,  in  cases  of  ships,  almost  all  maritime 
nations  in  modern  times  have  provided  regulations  by  which 
some  of  the  part-owners  of  the  ship  shall  be  at  liberty,  not- 
withstanding the  dissent  of  others,  to  employ  it  in  trade  and 
navigation  for  their  own  profit  and  at  their  own  expense  and 
risk.     Of  course,  if  all  are  agreed,  and  all  consent,  the  em- 
ployment and  the  expenses  and  the  profits  are  to  be  on  the 
joint  account  and  for  the  joint  benefit.     In  such  cases  it  is 
not  unusual  for  all  the  owners,  by  common  consent,  or  a 
fixed  agreement  among  themselves,  to  appoint  an  agent,  who 
may  be  either  a  part-owner  or  a  stranger,  to  superintend  the 
management  and  concerns  of  the  ship,  who,  as  has  been  justly 
said,  by  a  very  intelligible  figure  of  speech  is  called  the  ship's 
husband,  and  who  directs  the  repairs,  appoints  the  officers 
and  mariners,  and  generally  conducts  all  the  affairs  and  ar- 

^  Abbott  on  Shipp.  Pt.  1,  c.  3,    olph.  Adm.  Jur.  Intr.  p.  13;  The 
§  2,  p.  68,  5th  ed.  Apollo,  1  Hagg.  Adm.  306,  312;  3 

«  MoUoy,  B.  2,  c.  1,  §  2;  God-    Kent,  151,  152. 
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rangements  for  the  due  employment  of  the  ship  in  commeroe 
and  navigation.^ 

§  419.  Contribution  to  Expen$e%  incurred  by  Common  Conr 
Bent.  It  follows,  of  course,  that  wherever  the  ship  is  reason- 
ably repaired,  or  necessary  expenses  are  incurred,  by  the 
consent  of  all  the  owners,  for  the  common  benefit,  each  part- 
owner  is  bound  to  contribute  his  share  thereof ;  and  if  the 
whole  has  been  paid  by  one  part-owner,  he  has  a  right  at  law 
to  recover  their  several  contributory  shares  from  each  of  the 
others.2  Now,  in  this  respect,  the  case  differs  from  one  of  a 
mere  partnership  in  a  ship ;  for  in  the  latter  case,  as  we  have 

1  Abbott  on  Shipp.  Pt.  1,  c.  3,  ity,  iusure  the  ship."  See  also  1 
§  2,  p.  68,  5th  ed. ;  Card  ».  Hope,  2  Bell,  Comin.  B.  3.  Pt.  1,  c.  4,  §  2, 
B.  &  C.  661 ;  Coll.  on  P.  B.  5,  c.  4,  pp.  503,  504,  5th  ed. ;  Sims  v.  Brit- 
§  4,  p.  810, 2d  ed.;  3  Kent,  151, 156 ;  tain,  4  B.  &  Ad.  375;  3  Kent,  157; 
1  BeJl,  Comm.  B.  3,  Pt.  1,  c.  4,  §  2,  |>os/,  §§  443-446;  Preston  v.  Tamp- 
pp.  503,  504,  5th  ed.;  Jacobsen's  lin,  2  H.  &  N.  363,  s.  c.  affirmed 
Sea-Laws,  by  Frick.  c.  3,  pp.  38,  on  appeal.  Id.  684;  |McCready  v. 
89,  ed.  1818,  — Mr.  Collyer  on  this  Thorn,  51  N.  ¥.454;  1  Pars,  on 
subject  says:  **In  order  to  admin-  Shipp.  &  Adm.  109 1.  On  the  ap- 
ister  the  affairs  of  the  ship  with  pointment  and  compensation  of 
unanimity,  it  is  usual  to  appoint  a  ship's  husband,  see  Benson  v,  Hea- 
ship's  husband.  He  may  be  either  thorn,  1  You.  &  C,  C.  C.  326 
a  part-owner  or  a  stranger,  and  may  Smith  t7.  Lay,  3  Kay  &  J.  105 
be  appointed  by  writing  or  parol.  Ritchie  o.  Couper,  28  Beav.  344 
His  duties  are  to  see  to  the  proper  Miller  v.  Mackay,  31  Beav.  77 
outfit  of  the  vessel;  to  have  a  proper  Same  v.  Same, 34  Beav.  295;  Brenan 
master,  mate,  and  crew;  to  see  to  v.  Preston,  10  Hare,  331;  s.  c.  2  De 
the  furnishing  of  provisions  and  G.  M.  &  G.  813.  Senible^  that  if 
stores ;  to  see  to  the  regularity  of  all  one  of  the  part-owners  acts  as  ship's 
the  clearances  from  the  custom-  husband,  he  is  not  entitled,  in  the 
house ;  to  settle  the  contracts ;  to  absence  of  express  or  implied  agree- 
enter  into  proper  charter-parties,  or  ment,  to  any  commission.  Miller  v. 
engage  the  vessel  for  general  freight;  Mackay,  31  Beav.  77]. 
to  settle  for  freight  and  adjust  aver-  >  Abbott  on  Shipp.  Pt.  1,  c.  3, 
ages  with  the  merchant;  to  preserve  §§  13-15,  pp.  82-84,  5th  ed.;  [po«/, 
proper  certificates  and  documents  in  §§  440-444.  See  Chappell  t;.  Bray, 
case  of  future  disputes  with  insurers  30  L.  J.  n.  s.  Ezch.  24 ;  Starbuck 
or  freighters,  and  to  keep  regular  w.  Shaw,  10  Gray,  492].  jA  co- 
books  of  the  ship.  But  without  owner  may  sue  the  ship  in  admiralty 
special  powers  he  cannot  borrow  for  advances  made  by  him  on  neces- 
money  generally  for  the  use  of  the  saries  supplied  to  her,  but  semUe 
ship,  though  he  may  settle  accounts  not  if  the  co-owner  is  interested  in 
and  grant  bills  for  them,  which  will  the  particular  voyage  for  which  the 
form  debts  against  the  concern,  ship  is  supplied.  The  Underwriter, 
Nor  can  he,  without  special  author-  1  Aspinall's  Mar.  Law  Cas.  127}. 
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seeii,^  DO  partner  has  any  right  of  contribution  against  the 
others  for  any  sums  paid  or  expenses  incuiTed  on  the  joint 
account,  until  all  the  partnei'ship  concerns  are  adjusted,  and 
then  only  in  equity .*  There  is,  on  the  other  hand,  in  some 
respects,  a  coincidence  between  the  cases  ;  for,  in  each  of 
them,  all  the  parties  are  at  the  common  law  jointly  liable  in 
solido  for  the  whole  debt  to  third  persons,  who  have  credited 
them  for  the  repairs  or  other  expenditures  for  the  common 
benefit.* 

§  420.  French  Law.  The  French  law  agrees  with  oun^ 
so  far  as  it  makes  all  the  part-owners  liable  in  the  like  man* 
ner  as  partners,  to  contribute  their  proportion  of  all  the  neces- 
sary debts  and  reasonable  expenses  incurred  for  the  common 
benefit.  But  if  one  part-owner  only  has  contracted  with  the 
creditor,  the  latter  can  have  no  recourse  for  the  debt,  except 
against  the  particular  partner  with  whom  he  has  contracted. 
However,  upon  payment  of  it,  that  party  has  his  remedy  over 
against  the  others  for  their  contributory  shares.^  On  the 
contrary,  in  cases  of  mere  commercial  partnerships,  the  French 
law  makes  each  partner  liable,  in  solidoy  to  the  creditor  for 
the  whole  debt.*  If,  indeed,  all  the  part-ownei-s  have  jointly 
contacted  with  the  creditor,  each  will  be  liable  to  him  in 
severalty  for  his  own  share  of  the  joint  debt ;  ^  and  for  that 
only,  unless  they  have  all  agreed  to  be  bound  in  solido  J  The 
law  of  Holland  is,  in  this  respect,  coincident  with  the  French 
law,  making  the  several  part-owners  in  all  cases  chargeable  for 
the  repairs  and  other  expenses  upon  the  ship,  only  according 
to  their  respective  interest  in  the  ship.^  In  all  cases  of  this 
sort,  however,  we  are  to  understand  that  the  expenses  are 
incurred  with  the  consent  of  all,  or  at  least  of  a  majority,  of 
the  part-owners  ;  for  neither  a  single  part-owner,  nor  a  minor- 
ity of  the  part-owners,  have  any  right  to  make  any  such 
repairs  or  incur  any  such  expenses  against  the  will  of  the 

^  Ante,  §§  219,  220,  260.  '^  Poth.  de  Soc.  n.  96;   ante,  §§ 

«  Ante,  §§  219-221,  260.  102,  105,  109. 

»  3  Keut,  158;  [post,  §  455].  «  Poth.  de  Soc.  n.  186,  187. 

*  Poth.   de  Soc.  n.  187;  Id.  n.  '  Ibid. 

185;  Id.  n.  86;  Abbott  on  Shipp.  ^  Abbott  on  Shipp.  Pt.  1,  c.  3, 

Pt.  1,  c  3,  §  15,  5th  ed.  §  15,  p.  84,  5th  ed.,  who  cites  Yian. 

in  Peddum,  p.  155. 
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majority  ;  the  latter  having,  as  we  shall  presently  see,  a  com- 
plete authority  to  regulate  the  whole  concerns  of  the  ship.^ 

§  421.  No  Right  of  Contribution  where  there  is  no  Consent. 
Where,  however,  no  common  consent  or  agreement  exists 
among  the  owners,  as  to  the  possession,  use,  enjoyment,  or 
preservation  of  the  ship,  it  becomes  necessary  to  ascertain 
what,  at  the  common  law,  are  the  ordinary  rights,  duties,-  ob- 
ligations, and  liabilities  of  the  part-owners,  either  inter  sese  or 
in  respect  to  third  persons.  And,  in  the  first  place,  as  be- 
tween the  part-owners  themselves.  The  inquiry  which  is  here 
first  naturally  presented  is,  what  are  the  rights  and  duties  and 
liabilities  of  the  part-owners  of  a  ship  to  each  other,  in  respect 
to  repairs  and  other  expenditures,  made  by  any  of  them  for  the 
proper  or  necessary  preservation  thereof?  The  general  un- 
derstanding at  the  common  law  is  that,  if  there  be  no  express 
or  implied  as^reement  between  the  ownera,  either  by  their  con- 
duct or  by  their  acts,  sanctioning  any  such  repairs  or  expen- 
ditures, although  any  one  or  more  of  the  owners  have  a  right 
to  incur  them,  yet  they  have  no  remedy  over  against  the 
others  for  contribution  thereto ;  but  they  must  themselves, 
whether  they  constitute  a  majority  or  minority  of  the  owners, 
bear  the  whole  charge.* 

§  422.  Alleged  Reasons  for  this  Rule.  The  reason  usually 
given  for  this  doctrine  is,  that  no  one  part-owner  has  a  right 
to  compel  another  against  his  will  to  incur  any  burden  or 
expense,  even  although  necessary  for  the  preservation  of  the 
common  property ;  but  it  should  be  left  to  his  own  free 
choice.  For,  otherwise,  in  case  one  part-owner  were  poor,  it 
might  operate  as  a  grievous  evil,  and  compel  him  to  sell  his 
share  by  a  sort  of  forced  sale.*  Perhaps  the  doctrine  may 
have  been  founded  upon  the  analogy  to  cases  of  joint  owner- 
ship of  lands  and  woods,  under  the  old  common  law,  where 

1  Post,  §§  426,  427.  8  W.  &  M.    193.     See  Revens  v. 

a  Abbott  OQ   Shipp.  Pt.  1,  c.  3,  Lewis,  2  Paine,  C.  C.  202;   Elder 

§  2,  pp.  69-71,  5th  ed. ;  3  Kent,  v,    Larrabee,   45    Me.    590;    post, 

153,   154;    [Brodie  v.   Howard,   17  §  455]  ;    (Pentz  v.  Clarke,   41  Md. 

C.  B.   109;  Curling  v.  Robertson,  327 ;  Gum  t\  Frost,  4  Fed.  Rep.  745. 

7  Man.  &  G.  336;  Hardy  v.  Sproule,  But  see  Sheehan  v.  Dabympie,  19 

31   Me.   71;    Stedman    o.   Feidler,  Mich.  239  [. 
20  N.  Y.  437;  Macy  v.  De  Wolf,         »  Ibid. 
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no  one  owner  was  bound  to  contribute  to  the  repairs  of  the 
fences  and  other  meliorations  made  upon  the  common  prop- 
erty, although  for  the  common  benefit,  unless  done  with  the 
common  consent  and  agreement  of  all  the  owners,  or  justified 
by  a  special  custom.^  But  there  was  an  exception  in  cases 
of  houses  and  mills,  which,  being  of  a  higher  legal  considera- 
tion; for  the  habitation  of  man  and  for  the  general  good  of 
the  realm,  the  common  law  required  all  the  ownei*s  to  con* 
tribute  towards  the  necessary  repairs  thereof.^  There  seems 
to  be  great  good  sense  in  this  distinction  ;  and  certainly  it  is 
not  less  applicable  to  the  case  of  ships,  which  are  for  the  use 
and  habitation  of  man  and  the  general  good  of  the  country, 
than  it  is  to  houses  and  mills.  The  Roman  law  positively 
affirms  the  like  doctrine  of  contribution,  in  respect  to  repara- 
tions of  houses  held  in  common.^  And  hence  some  maritime 
writers  in  modern  times  have,  as  we  shall  presently  see,  ap- 
plied it  by  analogy  to  the  case  of  part-ownership  of  ships.^ 

§  423.  It9  Doubtful  Propriety.  Whether,  indeed,  this  sup- 
posed doctrine  of  the  common  law,  as  to  ships,  is  founded 
upon  satisfactory  principles  or  not,  may  perhaps  be  thought 
to  deserve  more  grave  consideration  than  it  seems  hitherto  to 
have  received.  If  we  look  to  the  general  policy  of  shipping 
and  navigation,  in  all  commercial  nations,  and  the  objects  for 

^  Lewis  Bowie's  case,  11  Co.  79  h.  Coke  says)  boand  pro  bono  publico^ 

82  h. ;  Co.  Litt.  200,  h,  to  maintain  houses  and  mills,  which 

^  Fitzh.    Nat.   Brev.     127;    Id.  are  for  the  habitation  and  use  of 

162;  Co.  Litt.  200,  6. — Lord  Holt  men."    Mr.  Chief  Justice  Parsons, 

is  reported  in  Tenant  v,  Goldwin,  2  in  delivering   the  opinion  of    the 

Ld.  Raym.  1089, 1093,  to  have  said:  Court  in  Carver  v.  Miller,  4  Mass. 

*'  That  the  writ  is  grounded  upon  559,  661,  states  it  to  be  a  clear  doc- 

the  custom  of  the  place,  and  not  trine  of  the  common  law.    The  like 

upon  the  common  law ;  and  there  is  doctrine  was  affirmed  by  Mr.  Justice 

such  a  custom  in  many  places,  and  Jackson,  in  delivering  the  opinion 

there  is  no  other  authority  for  it.*'  of  the  Court  in  Doane  v.  Badger,  12 

It  is  not  a  little  remarkable  that  Mass.  65,  70.     But  see  Converse  c. 

neither  Lord  Coke,  nor  Fit-zherbert,  Ferre,  11  Mass.  325,  326. 
in  affirming  the  doctrine,  makes  any         *  D.  17,  2,  52,  10;  Poth.  Pand. 

allusion  whatever  to  any  such  cus-  17,  2,  n.  53;  Domat,  3,  1,  5,  art  6- 

tom ;  but  they  put  it  as  a  doctrine  8. 

of   the  common  law;    and  put  it         ^  Abbott  on  Shipp.  Pt.  1,  c.  3, 

upon    the    express   ground  '*  that  §  2,  pp.  68,  69,  5th  ed.;  post^  §  424, 

owners  are  in  that  case  (as  Lord  note. 
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which  joint-ownership  in  ships  is  allowed  and  encouraged, 
that  is,  to  create  a  large  and  flourishing  marine  trade  by  the 
union  of  small  capitalists,  and  thereby  augmenting  private 
wealth  as  well  as  national  interests,  we  shall  see  at  once  why 
the  ordinary  rules  with  regard  to  juint-ownership  in  other  per- 
sonal property  have  been  made  to  yield  in  the  case  of  ships, 
and  have  either  been  wholly  set  aside  or  controlled  by  prin- 
ciples, of  a  more  equitable  and  liberal  character.  Now  it  is 
scarcely  practicable  to  state  a  single  reason  why  the  ordinary 
rules  should  have  been  relaxed  in  otiier  cases  which  is  not 
strictly  applicable  to  the  case  of  repairs  necessary  and  proper 
for  the  due  preservation  of  the  ship.  In  a  just  and  reason- 
able sense,  all  such  repairs  are  for  the  common  benefit  of 
all  the  owners,  in  order  to  prevent  the  utter  ruin  and  de- 
struction of  the  common  property ;  and  they  also  generally 
enhance  the  value  as  well  as  preserve  the  sound  state  of  the 
property. 

§  424.  Contrary  Doctrmea  of  many  Maritime  Jurists  and 
Codes.  It  is  clear,  as  has  been  already  suggested,^  that 
many  of  the  maritime  jurists,  as  well  as  some  of  the  positive 
codes  of  modern  maritime  nations,  assert  the  doctrine  that  all 
the  owners  of  a  ship  are  bound  to  contribute  according  to 
their  shares  for  all  expenses  incurred  in  the  necessary  repara- 
tion thereof  by  any  one  of  the  ownera ;  and  this  duty  may  be 
enforced  by  suit  in  case  of  their  neglect  or  refusal.  Straccha 
affirms  this  in  positive  terms,  and  in  this  he  is  followed  by 
Roccus  and  other  jurists.^  It  lias  also  the  sanction  of  the 
highest  tribunals  of  Genoa,  one  of  the  most  enlightened  com- 
mercial states  in  the  early  progress  of  commercial  enterprise 
in  the  Mediterranean.*  Nay,  in  some  States  and  by  some 
jurists  the  doctrine  has  been  pressed  further ;  so  that  if  the 
negligent  owner  did  not,  after  due  notice,  within  a  limited 
time,  pay  his  proportion  of  the  repairs  with  interest,  he  for- 
feited his  title  to  his  share  in  the  ship,  —  a  severe  and  harsh 

1  Ante,  §  422.  h  la  Grosse,  c.  4,  §  4,  pp.  427-429, 

*  Straccha,  de  Nav.  Pars  2,  n.  8,    ed.  1783. 
p.  420,  ed.  1669;  Roccus,  de  Nav.         *  Decis.    Rotse    Genaae,    Decis. 
n.22;  2  Emerig.  Traite  des  Contrats    170,  n.  3;  Straccha,  de  Merc.  285, 

ed.  1669. 
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regulation,  which  is  scarcely  consonant  to  the  liberal  spirit  of 
maritime  jurisprudence.^ 

§  425.  Doctrine  of  the  Consolato  del  Mare,  Above  all,  the 
Consolato  del  Mare  has  explicitly  sanctioned  the  doctrine, 
and  declared  that  when  the  partowner-master  (Patron,  Sen- 
yor  de  la  Nau)  finds  that  the  ship  needs  repairs  in  the  place 
of  residence  of  the  owners,  if  all  of  them,  upon  notice,  con- 
sent to  have  them  made,  he  may  repair  the  ship  at  the  ex- 
pense of  all,  and  hire  money  on  the  share  of  any  delinquent 
part-owner  who  fails  to  discharge  his  portion.  If  the  owners 
deem  the  repairs  improper,  because  the  ship  is  not  worth 
repairing,  then  either  the  partowner-master  or  the  other 
ownei-s  may  compel  a  public  sale  of  the  ship.    But  if  such 

1  Ibid.;  Straccha,  de  Nav.  Pars  santem    refioere   rem    commntiem. 

2,  n.  8,  p.  420,  ed.  1669;  Roccus,  Si  enim  alter  reficit,  et  cessans  intra 

de  Nav.  n.  22;  2  Emerig.   Traitc  quatuor  menses  non  restituit  partem 

des  Contrats  k  la  Grosse,  c.  4,  §  4,  p.  impeiisaram    cum    usuris,    perdit 

427,  ed.   1783.  —  Straccha,   in  the  dominium  aum  partis,  et  reficienti 

passage  referred  to,  says:   **  Naves  acquiritur.     Probat  et  commendat 

plerunque    refectione  egere,   nemo  ibidem  Jason,    (sub  num.   48.)  et 

est,  qui  nesciat;  et  innuit  Juiisc.  idem  Jason,  (in  repet.  1.  quominus. 

(in  1.  fin.  ff.  de  exer.).  Nee  etiam  ff.  de  flum.  n.  112,  et  in  1.  creditor, 

longo   tempore  durant,  licet  novis  n.  7.  ff.  si  cert,  peta.)     Hoc  idem 

tabulis  reficiantur;  ut  scribit  Aiige.  placuit  Yeron.  (in  tract,  de  serri. 

(in  1.  foramen,  ft,  de  ser.  urb.  prse.)  urb.  pnedi.  in  tit.  de  refect  rub.  59. 

Unde  proxime  accedit  ad  propositas  vers,  quarto  quaeritur),  subdens,  id 

quffistiones    iUa   dubitatio.      Duos  valde    notandum    esse.       £t    vide 

fingito    exercitores,    seu    ejusdem  Mars.  (sing.  359.  mille)."   The  pos- 

navis  dominos;  alterum  cessantem,  sage  in  the  Digest  (17,  2,  52,  10) 

et    negligentem    reficere;    alterum  is  as    follows:    **ldem    respondit: 

vero    navim,  quae  vitium    fecerat,  Socius,  qui  cessantis  cessautiumve 

communi  nomine  refecisse.    Puto,  portiones  insulte  restituerit,  quamvis 

si  intra  quatuor  menses  socius  ces-  aut  sortem  cum  certis  usuiis  intra 

sans  numos  pro  portione  erogatos  quatuor     menses,    postquam    opus 

cum  centesimis  usuris,  non  restitu-  refectum      erit,     recipere     potest, 

erit     consocio,    qui     refecerit,    ex  exigendoque  privilegio  utetur,  aat 

oratione  Divi   Marci    reficienti  jus  deinceps    propriam    rem    babebit, 

dominii   pro  solido  vendicare,   vel  potest  tamen  pro  socio  agere  ad  hoc, 

obtinere    decretum    esse.     (L.    si.  ut  consequatur,  quod  sua  intererat. 

fratres.  §    idem  respondit.      Vers.  Finge  enim  malle  eum  magis  suum 

idem  respondit  socius,  qui  cessantis.  consequi,  quam  dominium  insulse: 

ff.  pro  socio.  1.  si.  ut  proponis.  C.  de  Oratio    enim     D.     Marci    idcirco 

sedifi.  privat.)     Quse  jura  singular-  quatuor  mensibus  finit  certas  nsu- 

iternotandainquit  Areti.     (Inst.de  ras    quia   post  quatuor   dominium 

act.  §  sequens.  n.  13.)  socium  ces-  dedit." 
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master  repairs  the  ship  without  the  consent  of  the  other  part- 
owners,  none  of  them  will  be  liable  to  him  for  such  repairs  ; 
but  he  must  reimburse  himself,  as  he  may,  out  of  the  earnings 

of  the  ship.^ 

§  426.  Doctrine  of  Pothier,  Pothier  has  aflBlrmed  the  general 
doctrine  of  the  liability  of  every  part-owner  to  contribution 
for  all  repairs,  reasonably  (utilemeni)  made  upon  the  common 
property,  at  least  if  he  does  not  abandon  his  part  of  the  prop- 
erty ;  and  he  applies  it  to  ships.^  He  takes  the  appropriate 
distinction,  in  such  cases,  that  the  other  part-owners  are  not 
liable  to  the  mechanics  who  have  made  the  repairs ;  but  only 
to  the  part-owner  who  has  procured  them  to  be  made.^    And 

1  Consolato    del    Mare,    c.    200  part  qu'il  a  dans  la  communaut^." 

[245];  Id.  c.  194,  [239];  Id.  c.  197,  Again    he  adds  (n.  192):    »*  C'est 

[242].      I  quote  from  Pardessus's  encore    une    des    obligations,    que 

edition,  Tom.  2,  pp.  237-240;  Id.  forme  la  coromunaute,  que  chacun 

pp.  223-227 ;  Id.  pp.  231-233.  des  quasi-associ^  est  oblige  de  con- 

*  Poth.  de  Soc.  App.  n.  187;  Id.  tribuer  pour  la  part   qu*il  a  dans  la 

n.  192;  Id.  n.  86.     His  language  is  communaut^,   auz  reparations  qui 

(n.    187):    *' A  I'^gard  des  dettes  sont  ^  f aire  aux  choses  communes,  & 

contractees  pour  les  affaires  de  la  moins  quMl  ne  voulut  abandonner 

communautd  durant  la  communaute,  la    part  qu*il    a    dans   la  chose. '' 

tel  que  seroit  un  march^  fait  avec  Eraerigon   thinks  that    the  jurists 

des  ouvriers  pour  des  reparations  &  who  maintain   the  doctrine  that  the 

faire  k  quelque  heritage  commun,  il  share  of  a  delinquent  owner  is  for- 

n'y  a  que  celui  des  quasi-associds,  feited    by    omitting,   after    notice, 

qui  les  a  contractees,  qui  en  soit  within  the  limited  time,  to  pay  his 

tenu  en  vers  les  cr^anciers,  sauf  k  lui  contributory    portion,    is    founded 

k  s'en    faire    iudemniser    par   ses  upon  a  mistaken  application  of  the 

quasi-associes,    pour    la    part    que  Law  of  the  Emperor  Adrian  (Cod. 

chacun  d'eux  a  dans  la  commnnaute,  8,    10,    4),   respecting    repairs    on 

lorsqu'elles  ont  ete  utilement  con-  houses,   which   he  deems  to  be  a 

tractdes.      Lorsque  ces  quasi-asso-  mere  local   regulation  for  the  im- 

cies  les  ont  contractees  ensemble,  provement    of    Rome.    2    Emerig. 

s'il  n'y  a  pas  une  clause  de  soli-  Traite  des  Contrats  k  la  Grosse,  c.  4, 

darite  exprimee,  chacun  d'eux  n*en  §  4,  p.  427,  ed.  1783.     But  Emeri- 

est  tenu    envers    le  creancier  que  gon   insists,   equally  with  Pothier, 

pour  sa   portion  virile ;    de  mdme  that  the  delinquent  owner  is  liable 

que  nous   I'avons  decide,  suprk,  k  to  contribution ;  and  that,  upon  his 

regard    des    societes    particuli^res,  refusal,    the     other    owners    may 

qui  ne  sont  pas  societes  de  com-  boiTow  the  money  on  bottomry  on 

merce ;  sauf  k  se  faire  raison  entre  his  share.     2  Emerig.   Traite  des 

eux  de  ce,    que  chacun   d'eux  en  Contrats  k  la  Grosse,  c.  4,  §  4,  p. 

doit  porter  de  plus  ou  de  moins  que  429,  ed.  1783. 
cette  portion  virile,  eu  egard  k  la         •  Ibid, ;  ante^  §  420. 
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he  founds  himself  upon  the  doctrine  of  the  Pandects.  *'  Si 
sedes  communes  sint,  aut  paries  communis,  et  eum  reficere, 
vel  demolire,  vel  in  eum  immittere  quid  opus  sit,  communi 
dividundo  jiidicio  erit  agendum,  aut  interdicto  uti  possidetis 
experimur."  *  The  same  doctrine  is  maintained  in  the  Insti- 
tutes, as  arising,  quasi  ex  contractu^  in  all  cases  where  one 
proprietor  incurs  expenses  upon  the  common  property,  which 
are  for  the  benefit  of  all.  "  Item,  si  inter  aliquos  communis 
res  sit  sine  societate,  veluti  quod  pariter  eis  legata  donatave 
esset,  et  alter  eorum  alteri  ideo  teneatur  communi  dividundo 
jndicio,  quod  solus  fructus  ex  ea  re  perceperit,  aut  quod 
socius  ejus  solus  in  earn  rem  necessarias  impensas  fecefit;  non 
intelligitur  ex  contractu  proprie  obligatus  esse  ;  quippe  nihil 
inter  se  contraxerunt ;  sed,  quia  ex  maleficio  non  tenetur, 
quasi  ex  contractu  teneri  videtur."  ' 

^  D.  10,  3,  12;  Poth.  Pand.  14,  consors,    rI    sponte   commnnionein 

8,  n.  67;  Poth.  de  Soc.  n.  86, 192.  omittere  nolit,  compellatur  ad  divi- 

*  Inst.  3,  28,  3.     See  also  D.  17,  sionem  judiciodivisorio;  in  quo  hoc 

2,  52,  10.     It  should  be  recollected  mazime  agi  constat,  ut  sua  cuiqae 

that,  in  the  Roman  law,  no  such  parte    adjudicata,    a    commuuione 

distinction  generally  prevailed  be-  quam  nee    suscipere,  nee   retinere 

tweeii  real  estate  and  personal  es-  quisquam  cogitur  (1.   26,   §  4,  de 

tateas  is  recognized  in  the  common  cond.  ind.  1.  ultim.  C.  comm.  div. 

law.     Both  might  descend,  and  be  discedatur  1.  1,  fam.  ere.  1. 1,  comm. 

devised  in  the  same  way,  and  both  divid.  §  qusedam.  20, 1  inf.  de  act.), 

were  generally  affected  by  the  same  Divisio  rerum  quails  sit,  quae  in  ea 

incidents.    Vinnius,  in  commenting  adjudicatio,  quseve  mutua  oondem- 

on  the  text,  says:  **  Tertia  species,  natio,  explicatur  (§4,  et  seqq.  inf. 

quae  quasi  ex  contractu  obligationem  de  offic.   jud.).     Pnestationes  per- 

producit,  est  communio  rerum  inter  sonales    inducuntur  vel    lucri,  vel 

aliquos   citra   societatem   suscepta.  damni,    vel    impensarum    nomine. 

Rerum  communio  sic  inter  aliquos  (1.  3,  comm.  div.)    Lucri,  ut,  si  quid 

constituta,  sive  hereditatis  inter  co-  ad  unum  e  consortibus  ex  re  com- 

heredes,  sive  rerum  singularum  in-  muni  pervenit,  id  ceteris  communi- 

ter  eos,  quibus  eadem  res  legata  aut  cet.     (I.  3,  C.  eod.  d.  §  4,  inf.  de  off. 

donata  est,  quive  simul  eandem  rem  jud.  et  hoc  text.)     Damni,  ut,  si 

emerunt  sine  affectione  societatis,  quid  damni  in  re  communi  datum 

duarum  rerum  obligationem  pant;  aut  factum  est  culpa  aut  negligentia 

nam  etconsortem  ad  rerum  divisio-  unius,  id  ceteris  proportione  cujus- 

nem  obligat,  et  in  commnnione  ma-  que  sarciat  (1.  16,  §  pen.  1.  heredes. 

nenti  prsestationibus  quibusdam,  ad  25,  §  non  tantum.  16,  et  §  item  culpa, 

eam  communionem    pertinentibus,  18,  1.  inter  coheredes,  44,  §  quod  ex 

iroplicat  (1.  item,  Labeo.  22,  §  4,  fam.  fact.  5  fam.  ercisc).    Culpa  autem 

ere.  1.  4,  §  3,  comm.  divid.).   Prima  non  ad  exactissimam    diligentiam 

et  pnecipua  hie  obligatio  est,  quod  dirigitor;  quoniam,  qui  rem  cum 
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§  427.  No  Right  of  Employment  of  the  Ship  against  Consent 
of  any  Oivner.  In  the  next  place,  as  to  the  employment  and 
equipment  of  the  ship  for  any  voyage  or  adventure.  We  have 
already  seen  that,  in  cases  of  partnership  at  the  common  law, 
the  majority  of  the  partners,  in  the  absence  of  all  contrary 
stipulations,  possess  entire  authority  to  regulate  and  transact 
all  the  concerns  of  the  partnership  ;  and  that  this  majority  is 
to  be  decided  by  the  majority  of  persons,  and  not  by  that  of 
interest  in  the  partnership.^  The  French  law  has,  on  this 
point,  adopted  the  rule  of  the  common  law  ;  and  each,  in  this 
respect,  differs  entirely  from  the  Roman  law,  by  which,  as  we 
have  seen,  a  single  partner  might  prohibit,  as  far  as  he  was 
concerned,  any  paiticular  act  or  contract  of  the  other  part- 
ners, so  that  it  should  not  bind  him.'  But,  in  relation  to  the 
part-owners  of  ships,  a  different  rule  prevails  at  the  common 
law ;  for,  as  we  have  seen,  no  one  or  more  of  the  owners, 
whether  a  majority  or  a  minority,  can,  by  incurring  expenses 
or  making  repairs  upon  the  ship,  oblige  the  other  owners  to 
contribute  thereto,  unless  they  have  expressly  or  impliedly 
consented  to  the  same.^ 

alio  commuoem  habet,  propter  snam  nership,  one  partner  alone  might, 

partem  causam  habet  gerendi;   et  by  his  single  prohibition,  prevent 

ideo  non  major  diligentia  ab  eo  ex-  the  others  from  binding  him  by  any 

igitur,  quam  qualem  suis  rebus  ad-  of  their  acts  or  contracts.     Ante^ 

hibere  consuevit  (d.  1.  heredes.  25,  §  124. 

§  non  tantum.   16).     Impensarum,         ^ -4n/e,  §§  123, 124.     See  3  Kent, 

ut,  si  quae  ab  uno  in  res  communes  153-155. 

factsB   sunt,   quas    propter    partem         «  Ante,  §  124;  3  Kent,  153-155. 
suam  necesse  habuit  faoere,   ei   a         »  Abbott  on  Shipp.  Part  1,  c.  3, 

ceteris     pro     rata     ref undantur."  §  2,  pp.  70, 71, 5th  ed. ;  ante,  §§  123, 

Vinn.  Comm.  ad  lust.  3,  28,  3,  pp  124.  —  The  case  of  Steamboat  Or- 

716,  717,  ed.  1726.     The  doctrine  leans  v.  Phoebus,   11  Pet    175,  is 

of  the  text,  as  stated  by  Pothier  and  directly  in  point.     The  English  au- 

upheld  by  the  Roman  law,  is  prob-  thorities  above  cited  seem  to  leave 

ably  to  be  received  with  the  qnali-  the  matter  in  doubt.     Upon  princi- 

fication  that  the  repairs  have  been  pie,  there  does  not  seem  any  just 

made  without  any  actual  knowledge  reason  why  the  minority  should  not 

or  dissent  of  the  other  owners ;  for  possess  the  same  rights  as  to  the  em- 

by  the  French  law,  as  we  shall  im-  ploymentof  the  ship  as  the  majority, 

mediately  see,  the  majority  of  the  if  the  latter  refuse  to  employ  her. 

owners  in  interest  have  the  entire  And  the  policy  of  the  general  rule 

control  and  management  of  all  the  would  seem  fairly  to  reach  such  a 

concerns  of  the  ship ;  and  by  the  case,  since  otherwise  the  ship  must 

Roman  law,  even  in  cases  of  part-  remain  unemployed,  and  earn  no 
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§  428.  Unless  on  giving  Indemnity.  What,  then,  it  may  be 
asked,  is  to  be  done  in  case  of  any  dissent  by  one  or  more  of 
the  part-owners,  not  only  as  to  the  repairo,  but  as  to  the  em- 
ployment of  the  ship  upon  any  projected  voyage  or  adventure? 
Is  the  ship  to  remain  idle,  and  rot  at  the  wharf?  Or,  may 
the  ship  be  equipped  and  employed,  so  as  to  earn  freight  and 
subserve  the  general  commercial  policy  of  the  country,  as  well 
as  the  private  interest  of  the  other  owners  ?  The  common 
law  has  here  adopted  and  followed  out  the  doctrines  of 
courts  of  admiralty,  founded  upon  the  enlarged  and  equit- 
able principles  of  maritime  jurisprudence.  It  authorizes  the 
majority,  in  value  or  interest,  to  employ  the  ship  upon  any 
probable  design  ;  and  yet,  at  the  same  time,  it  takes  care  to 
secure  the  interests  of  the  dissentient  minority  from  being 
lost,  in  any  employment  which  he  or  they  disapprove.^  If 
the  majority  choose,  therefore,  to  employ  the  ship  upon  any 
particular  vo}'age  or  adventure,  they  have  a  right  so  to  do, 
upon  giving  security  by  stipulation  to  the  minority,  if  re- 
quired, to  bring  back  and  restore  the  ship  to  them,  or,  in  ease 
of  her  loss,  to  pay  them  the  value  of  their  shares.^  When 
this  is  done,  the  dissentient  part-owners  bear  no  portion  of 
the  expenses  of  the  outfit,  and  they  are  not  entitled  to  share 
in  the  profits  of  the  undertaking ;  but  the  ship  sails  wholly 

freight  for  any  one.     See  3  Kent,  Ex  parte  Blanshard,  2  B.  &  C.  244, 

151,  152,  156.  249;  Willings  p.  Blight,  2  Pet.  Adm. 

1  Abbott  on  Shipp.  Pt.  1,  c.  3,  288;  Sea-Laws,  441,  ed.  1705;  Card 

§  2,  pp.  70,  71,  6th  ed.;  Godolph.  v.  Hope,  2  B.  &  C.  661,  674,  675; 

Adm.  Jur.  Intr.  p.  13;  The  Apollo,  Steamboat  Orleans  v,  Phoebus,  11 

1  Ilagg.  Adm.  306,  312;  In  the  mat-  Pet.  175;  [Kerens  v.  Lewis,  2  Paine, 
ter  of  Blanshard,  2  B.  &  C.  244,  C.  C.  202 ;  The  Marengo,  1  Sprague, 
248,  249;  Molloy,  de  Jure  Mar.  B.  506.  And  see  Southworth  r.  Smith, 
2,  c.  1,  §  2,  p.  308,  10th  ed.  1778 ;  27  Conn.  355].  |In  a  case  where  a 
Id.  §  3,  p.  310;  Sir  Leoline  Jenkins's  bond  of  indemnity  was  given  to  one 
Works,  by  Wynne,  vol.  1,  pp.  76,  part-owner  by  the  other  part-owners, 
64  ;  Id.  p.  792  ;  Jacobsen's  Sea-  to  save  the  former  harmless  from 
Laws,  by  Frick,  c.  3,  pp.  4'^5,  ed.  all  loss,  damage,  debt,  and  expense 
1818.  incurred  for  or  on  his  account,  the 

*  Abbott  on  Shipp.  Pt.  1,  c.  3,  bond  becomes  the  contract  of  settle- 

§  3,  p.  70,  5th  ed. ;  3  Kent,  151, 152;  ment,  and  the  obligee  is  not  liable 

Coll.  on  P.  B.  5,  c.  4,  §  4,  pp.  806-  for  subsequent,  but  only  for  his  pro 

808,  2d  ed. ;  Molloy,  B.  2,  c.  1,  §  3;  rata  of  existing  charges  at  the  date 

2  Bro.  Civil  and  Adm.  Law,  131;  of  the  bond.  Ackerman  r.  King, 
The  Apollo,  1   Hagg.    Adm.  306;  29  Tex.  2911. 
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at  the  charge  and  risk  and  for  the  profit  of  the  others.^  And 
a  complete  jurisdiction  exists  in  the  Court  of  Admiralty,  not 
only  to  compel  such  a  stipulation  to  be  given  by  the  majority 
at  the  instance  of  the  minority,  but  also,  if  the  ship  is  in 
possession  of  the  minority,  to  compel  the  deliveiy  thereof 
upon  giving  such  a  stipulation  to  the  majority.'^     On  the 

1  Ibid.  ;  Sir  Leoline  Jenkins's  Brenan  v,  Preston,  10  Hare,  331; 
Works,  by  Wynne,  vol.  1,  p.  76;  s.  c.  2  DeG.  M.  &  G.  813;  South- 
Id.  p.  792;  Jacobsen's  Sea-Laws,  worth  v.  Smith,  27  Conn.  ^6bi\  2 
c.  3,  pp.  43^5,  ed.  1818;  [Davis  v.  Pars.  Mar.  Law,  555,  n.];  jPaynter 
Johnston,  4  Sim.  539;  The  Marengo,  v.  Paynter,  7  Phila.  338.    Seepost, 

1  Lowell,  52.  See  Taylor  v.  Rich-  §439).  — Mr.  Abbott  has  stated  the 
ards,  3  Gray,  326];  \po8t,  §  431  [.  whole  doctrine  with  great  clearness 

^  Ibid. ;  The  John  of  London,  1  and  accuracy  in  the  passage  above 
Hagg.  Adm.  342,  346;  The  Pitt,  1  referred  to.  He  says:  **  The  law  of 
Hagg.  Adra.  240.  I  See  The  Talca,  4  this  country  appears  to  possess  an 
AspinairsMarit.LawCas.  226.  And  important  advantage  over  all  the 
it  is  not  a  bar  to  the  claim  that  the  ordinances  that  have  been  cited;  be- 
manager  or  ship's  husband,  who  ar-  cause,  while  it  authorizes  the  major- 
ranged  the  employment  of  the  ship,  ity  in  value  to  employ  the  ship  *  upon 
was  appointed  with  the  acquiescence  any  probable  design,'  it  takes  care  to 
of  the  minority,  if  they  give  rea-  secure  the  interest  of  the  dissentient 
sonable  notice  of  their  objection  to  minority  from  being  lost  in  the  em- 
the  employment.  Ibid.  But  see  ployment  of  which  they  disapprove, 
the  note  of  the  editors  of  the  report  And  for  this  purpose  it  has  been  the 
at  the  end  of  the  case.  A  part-own-  |Tractice  of  the  CouH  of  Admiralty, 
er  of  a  vessel  dissenting  from  a  voy-  from  very  remote  times,  to  take* a 
age,  and  receiving  a  stipulation  from  stipulation  from  those  who  desire  to 
the  other  owners  for  the  vessel's  safe  send  the  ship  on  a  voyage,  in  a  sum 
return,  is  not  entitled  to  compensa-  equal  to  the  value  of  the  shares  of 
tion  for  the  use  of  his  part  of  the  those  who  disapprove  of  the  adven- 
vessel  during  the  voyage.  The  Ma-  ture,  either  to  bring  back  and  restore 
rengo,  1  Lowell,  52.  A  court  df  equity  to  them  the  ship,  or  to  pay  them  the 
has  no  power  to  require  a  bond  ex-  value  of  their  shares.  When  this  ia 
cept  foi;  the  safe  return  of  the  vessel,  done,  the  dissentient  part-owners 
and  has  no  jurisdiction  in  matters  bear  no  portion  of  the  expenses  of 
of  account  between  the  part-owners  the  outfit,  and  are  not  entitled  to  a 
(see  post,  §  449,  note) ;  hence  it  can-  share  in  the  profits  of  the  undertak- 
not  require  a  majority  or  minority  ing;  but  she  sails  wholly  at  the 
to  give  a  bond  of  indemnity  against  charge  and  risk,  and  for  the  profit, 
past  indebtedness  and  future  loss,  of  the  others.  This  security  may 
The  Schooner  Ocean  Belle,  6  Beiied.  be  taken  upon  a  warrant  obtained 
253. 1  [On  the  jurisdiction  of  equity  by  the  minority  to  arrest  the  ship, 
in  such  cases,  see  Haly  v.  Goodson,  And  it  is  incumbent  on  the  minor- 

2  Mer.  77 ;  Christie  v.  Craig,  Id.  ity  to  have  recourse  to  such  proceed- 
137;  Castelli  v.  Cook,  7  Hare,  89;  ings,  as  the  best  means  of  protecting 
Darby   o.    Baines,    9    Hare,    369;  their  interest;  or,  if  they  forbear  to 
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other  hand,  if  the  majority  do  not  choose  so  to  employ  the 
ship,  the  minority  possess  the  same  right  upon  giving  the  like 
security,  and  are  in  like  manner  to  be  entitled  to  all  the  profits 
of  the  voyage  or  adventure,  and  are  to  bear  all  the  expenses 
and  outfits  and  risks  thereof.^ 

§  429.  Roman  and  French  Law,  In  this  respect  the  com- 
mon law  differs  essentially  from  the  French  law.^  The 
French  law,  in  the  absence  of  any  positive  stipulation  of  the 
part-owners  to  the  contr^y,  gives  complete  authority  to  a 
majority  in  interest  (not  in  number)  to  make  repairs  and  in- 
cur expenses  on  the  ship  for  the  common  benefit,  to  which  all 
the  other  joint  owners  will  be  bound  to  contribute,  notwith- 

do  so,  at  all  events  they  should  ex-  stances  of  the  case,  iivbether  it  was 
pressly  notify  their  dissent  to  the  not  a  destruction  of  the  ship  by  the 
others,  and,  if  possible,  to  the  mer-  means  of  the  defendant;  and  they 
chants  also  who  freight  the  ship,  finding  it  to  be  so,  the  plaintiff  re- 
For  it  has  been  decided  that  one  covered  the  value  of  his  share.  The 
part-owner  cannot  recover  damages  Court  of  Common  Pleas  afterwards 
against  another  by  an  action  at  law,  approved  of  the  direction  of  the 
upon  a  charge  of  fraudulently  and  Chief  Justice.  If  a  part-owner  ex- 
deceitfully  sending  the  ship  to  for-  pressly  notify  his  dissent,  the  Court 
eign  parts,  where  she  was  lost.  And  of  Chancery  will  not  compel  him  to 
it  has  also  been  decided  in  the  Court  contribute  to  a  loss.  If  tiie  minor- 
of  Chancery  that  one  part-owner  ity  happen  to  have  possession  of  the 
cannot  haveredress  in  equity  against  ship,  and  refuse  to  employ  it,  the 
another  for  the  loss  of  a  ship  sent  majority  also  may  by  a  similar  war- 
to  sea  without  his  assent.  These  rant  obtain  possession  of  it,  and 
decisions  are  consonant  to  the  gen-  send  it  to  sea  upon  giving  such  se- 
eral  rule  of  law,  that  where  one  ten-  curity."  Post,  §  434. 
ant  in  common  does  not  destroy  the  ^  Steamboat  Orleans  v.  Phoebus, 
common  property,  but  only  takes  it  11  Pet.  175;  The  Apollo,  1  Hagg. 
out  of  the  possession  of  another,  Adm.  pp.  306,  312;  Ex  parte  Blan- 
and  carries  it  away,  no  action  lies  shard,  2  B.  &  C.  244,  249.  See 
against  him;  but  if  he  destroys  the  Godolpb.  Adm.  Jur.  Intr.  p.  13; 
common  property,  he  is  liable  to  be  MoUoy,  de  Jure  Mar.  B.  2,  c.  1, 
sued  by  his  companion.  And  in  a  §  2;  Abbott  on  Shipp.  Pt.  1,  c.  3, 
case  tried  before  Chief  Justice  King,  §  6,  pp.  74,  75,  5th  ed. ;  2  Bro.  Civ. 
wherein  it  appeared  that  one  part-  and  Adm.  Law,  131  ;  Sea-Laws, 
owner  had  forcibly  taken  a  ship  out  442,  3d  ed. ;  Willings  v.  Blight,  2 
of  the  possession  of  another,  secret-  Pet.  Adm.  288;  3  Kent,  155-157; 
ed  it,  and  changed  its  name;  and  ante,  §  427,  note.  But  see  The 
that  it  afterwards  came  into  the  pos-  Elizabeth  &  Jane,  1  W.  Rob.  278. 
session  of  a  third  person,  who  sent  *  See  1  Valin,  Comm.  Liv.  2,  tit. 
it  to  Antigua,  where  it  was  sunk  8,  art.  4,  pp.  575-584,  ed.  1766; 
and  lost;  the  Chief  Justice  left  it  to  Abbott  on  Shipp.  Pt.  1,  c.  3,  §  3, 
the  jury  to  say,  under  all  the  circum-  p.  69,  5th  ed. 
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standing  their  dissent.  The  Ordinance  of  Louis  XIV.  of 
1681,  expressly  declares  that  in  all  things  which  concern  the 
common  interest  of  the  proprietors  of  the  ship,  the  opinion  of 
the  majority  shall  be  followed ;  and  that  shall  be  reputed  to 
be  the  majority  which  holds  the  largest  shares  of  the  ship.^ 
In  this  respect  the  French  law  seems  to  have  followed  out 
the  doctrine  promulgated  upon  some  other  occasions  in  the 
Roman  law.  Such,  for  example,  as  in  the  case  of  creditors  : 
"  Pari  autem  quantitate  debiti  inventa,  dispari  vero  credi- 
torum  numero ;  tunc  amplior  pars  creditorum  obtineat,  ita, 
ut  quod  pluribus  placeat,  hoc  statuatur."'  ^  And  again,  in 
the  case  of  the  arbitrators:  *^  Judicium  enim  integrum  est, 
quod  plurimorum  sententiis  comprobatur." '  And  again : 
"  Majorem  esse  partem,  pro  modo  debiti,  non  pro  numero 
personarum,  placuit."  *  And  again :  "  Quod  major  pars  Curise 
effecit,  pro  eo  habetur,  ac  si  omnes  egerint."  ^  And  in  an- 
swer to  the  question,  What,  in  a  just  sense,  may  be  deemed 
repairs  or  expenses  for  the  common  benefit  ?  Valin  does  not 
scruple  to  declare  that  they  are  such  as  are  reasonable  and  fit, 
in  order  to  put  the  ship  in  a  state  to  earn  freight,  and  to 
be  suitably  navigated  during  the  contemplated  voyage  or 
adventure.^ 

§  430.  Law  of  other  Foreign  Nations,  The  laws  of  other 
foreign  maritime  nations  seem  generally  to  coincide  with 
these  provisions  of  the  French  law,  and  abundantly  show 
that  the  doctrine  is  not  founded  upon  any  peculiar  policy  of 
France.'     The  Ordinances  of  the  Hanse  Towns  of  1691  and 

^  1  Valin,  Comm.  Liv.  2,  tit.  8,  See  also  D.  50,  1,  19;  Id.  4,  8,  17, 

art.  6,  p.  575.     The  present  com-  7;  Id.  4,  8,  27,  3. 

raercial  code  of    France  gives  the  ^  D.  2, 14, 8;  cited  1  Valin,  Comm. 

like  authority.    Code  de  Comm.  art.  576. 

220;  1  Boulay  Paty,  Droit  Comm.  »  D.  50, 1,19;  cited  1  Valin,  Comm. 

tit.  3,  §  5,  p.  840;  2  Eraerig.  Traits  577.  See  also  the  passage,  D.  17,  2, 

des  Contrata  k  la  Grosse,  c.  4,  §  4,  52, 10,  referred  to  an/e,  §  424,  note. 

p.427,ed.  1783;  3  Pardessus,  Droit  •  1  Valin,  Comm.  Liv.  2,  tit.  8, 

Comm.  art.  621,  pp.  43, 44;  3  Kent,  art.  5,  p.  579. 

155-157.  '  Styppman,  Jus  Mar.   p.  416, 

«  Cod.  7,  71,  8,  cited  1  VaUn,  n.   101-104;  Scrip.  Naut.   Fascic. 

Comm.  Liv.  2,  tit.  8,  art.  4,  p.  575;  Heinec.  p.  416,  ed.  1740;  Kuricke, 

D.  2,  14,  8;  Kuricke,  Jus  Hanseat.  Jus  Hanseat.  tit  5,  art.  7,  pp.  755, 

tit.  5,  art.  7,  pp.  758,  759.  758,  759  ;    1    Boulay  Paty,  Droit 

•  Cited  1  Valin,   Comm.    575.  Comm.   tit.  3,   §  5,  pp.  344-346; 
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1614  expressly  affirm  the  doctrine,  stating  it,  in  one  place,  to 
be  conformable  to  ancient  usage,  and  in  another  place  to  be 
conformable  to  the  ancient  usages  of  the  sea.^  The  Ordi- 
nance of  Rotterdam  of  1721 ; «  that  of  Hamburg  of  1276 ; » 

Jacobsen's  Sea-Laws,  by  Frick,  c.  istam  intra  sex  hebdomadas  poet- 
3f  pp.  40,  41,  ed.  1818.  modum  solvere  teneri.    Jus  Dani- 
^  2  Pardessus,  Collect,  de  Lois  cum  art.  61,  idem  prsecipit,  et  addit, 
Mar.  p.  526;  Droit  Mar.  de  la  Ligue  quod  si  nulla  ratione  inter  se  con- 
Anseatique  Reces.  de  1501,  art.  57;  venire  possint,  navim  tamen  otiosam 
Id.  Reces.  de  1614,  art.  7,  p.  546;  jacere  non  oporteat,  sed  ezercitorum 
Abbott  on  Shipp.  Pt.  1,  c.  3,  §  3,  potior  pars  illam  in  suum  commo- 
p.  70;  Cleirac,  Us  et  Cout.  Ordin.  dum,  suo  periculo,  ezercere  possit; 
Hanseat.  art.  59,  p.  211,  ed.  1661;  illis  vero,  qui  exeroere  navem  nolae- 
Id.  p.  107,  ed.  1788;  Malyne,  Lex  runt,  nulla  vecturse  portiodanda  sit. 
Merc.   p.   128,   ed.   1636.  —  I  copy  Eodem  etiam  tendunt  Statut.  Ham- 
from  Pardessu8*s  unrivalled  edition,  burg.  (Part.  2,  tit.  13,  artic.  2,  et 
in  this  and  the  following  citations.  Grot.  d.  intr.  part.  23).   Ututautem 
Kuricke,  in   his  Commentaries  on  ha&c  expediti  sint  juris  eo  in  casu, 
the  Hanseatic  Ordinance  (Kuricke,  ubi    plures    exercitores     existunt, 
Jus  Hanseat.  tit.  5,  art.  7,  pp.  758,  quseri  tamen    potest,  quid  hoc  in 
759,  ed.    1740),  gives  the  general  casu,  ubi  duo  tantum  sunt  exerci- 
provisions    of    the   principal  ordi-  tores,  et  quidem  inter   se  dissen- 
nances  of  different  countries.     His  tientes,    juris     sit?      Certe   quum 
language  is:    **Jus  Wisbycen.  art.  prsBvalere  debet,  qui  navim  navi- 
65,  hoc  in  casu,  quando  nimirum  gare,  quam  otiosam  domi  manere 
inter  exercitorem  et  nauclerum  con-  mavult,  inde  concludi  potest,  qnod 
veniri  non  potest,  statuit,  nauclerum  Ulpianus  dissertis  verbis  (in  1.  12, 
nihilominus  posse  navim  illam  du-  §  1  ff.de  usufruct.)  scribat:  Navis 
cere  pro  naulo,  quod  viri  boni  sequum  usufructu   legato,   navigatum   mit- 
esse  judicaverint.      £t  art.  66,  in  tendam     navim,     licet     naufragii 
genere  sancitur,  quod  omnes  exer-  periculum  immineat;  navim  euim 
citores,   quidquid  in   reparationem  ad    hoc   parari,    ut   naviget   dum- 
navis    nauclerus    impenderit,    vel  modo  tamen  id  apto  et  non  adverso 
etiam    pro     ejusdem      necessitate  navigationis  tempore  fiat,  navisque 
emerit,   ad  obolum    usque    solvere  idoueishominibuscommittatur(l.  16, 
teneantur.    Jus  Pruthenicum  (1.  4,  §  l,et  1.  36,  in  fin.  ff.  de  R.  V.)  et 
tit.  19,  art.  4,  §  3),  generaliter  vult,  guberuatore  sit  instructa  (1.  13,  §  2, 
quod  illi,  qui  minores  partes  in  navi  ff.  locat)."  See  also  2£merig.  Traits 
habent,  sequi  debeant  eos,  qui  plus  des  Contrats  k  la  Grosse,  c.  4,  §  4, 
in  eopossident.  Jus  vero  Lubecense  pp.  427,  428,  ed.  1783;  Id.  454,455, 
(1.  6,  tit.  4,  art.  6),  alternative  idem  ed.  of  Boulay  Paty,  1826. 
statuit,  nimirum  illos,  qui  minus  in         *  Ordin.    of    Rotterdam,    1721, 
navi   possident,  reliquos,  qui  plus  art.    172;   2  Magens  on  Ins.   108; 
tenent,  aut  sequi,  aut  totam  navim  Abbott  on  Shipp.  Pt.  1,  c.  1,  §  3,  p. 
certa  pecunia  sestimare  debere,  op-  70,  5th  ed.;  3  Kent,  153. 
tione  aliis  data,  utrum  tantumdem         *  Ordin.  of  Hambarg,  1276,  art- 
dare,  aut  accipere  velint,  emptorem-  24 ;    3  Pardessus,  Collect,  de  Lois 
que  reliquis  exercitoribus  pecuniam  Mar.  p.  346. 
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that  of  Lubeo  of  1299;^  and  also  the  laws  of  Wisbuy,  although 
not  printed  in  the  common  editions,^  contain  provisions  to  the 
same  effect. 

§  431.  Doubtful  Advantage  of  the  English  Law,  It  has 
been  supposed  by  a  learned  writer  upon  this  subject  that  the 
common  law  has  in  this  respect  an  important  advantage  over 
all  these  ordinances,  because,  while  it  authorizes  the  majority 
in  value  to  employ  the  ship  upon  any  probable  design,  it 
takes  care  to  secure  the  interest  of  the  dissentient  minority.^ 
Perhaps  it  may  not  be  so  very  manifest  that  such  an  advan- 
tage really  exists ;  for  although  the  majority  are  thus  entitled 
to  employ  the  ship,  yet  the  minority  cannot  derive  the  slight- 
est advantage  from  that  employment;  and  they  may,  and 
indeed  must,  be  affected  somewhat  in  their  interest  from  the 
natural  diminution  of  value  of  the  ship,  by  the  mere  wear  and 
tear  of  the  voyage  or  adventure,  even  if  no  accident  occurs  to 
prevent  her  safe  return.  It  is  nowhere  affirmed  that  the 
minority  are  entitled  to  any  compensation  for  such  dimin- 
ished value ;  and  the  general  theory  of  the  common  law  upon 
the  rights  of  part-owners  certainly  authorizes  every  part- 
owner  to  use  the  ship  for  his  own  purposes,  without  any 
liability  to  repair  the  natural  or  necessary  waste  or  decay 
occasioned  thereby.  On  the  other  hand,  although  the  for- 
eign laws  and  ordinances  give  the  majority  the  right  to  im- 
pose the  burden  of  sharing  the  expenses  upon  the  minority, 

^  Ordin.  of  Lubec,  1299,  art.  25^  other  persons,  who  have  engaged  to 

3  Pardessus,  Collect,  de  Lois  Mar.  take  particular  shares  in  the  ship, 

p.  410.  to  pay  their  proportions  of  the  ex- 

'  Laws  of  Wisbuy,  1S41,  art.  65,  penses  of   building  the   same;   or 

06;   1  Pardessus,  Collect,  de  Lois  upon  their  default,  to  hire  money  on 

Mar.  pp.  522,  523.     See  also  Par-  their  shares  for  the  same  purpose, 

dessus's  note  to  Tom.   1,  pp.  522,  Consolato  del  Mare,  c.  3,  [48],  as 

523,  notes  9,  10,  and  his  note  to  given  in  2  Pardessus,  Collect.de  Lois 

Tom.  2,  p.  526,  n.   (2).     In  these  Mar.  p.  50.     I  have  not  discovered 

notes    he  states  that  these  articles  in    that   venerable    collection   any 

are  not  found  in  the  editions  of  traces  of  the  law  as  to  the  employ- 

1505,  or  the  MSS.  of  1533  and  1537,  ment  and  outfits  of  the  ship,  when 

but  are  in  that  of  1541,  of  Grip-  some  of  the  owners  dissent.  See  also 

swald.      The  Consolato  del  Mare  Jacobsen*s  Sea-Laws,  by  Frick,  c. 

gives  to  the  master-owner  (Patron,  3,  pp.  40-43,  ed.  1818. 
Senyor  de  la  N^u),  who  undertakes         *  Abbott  on  Shipp.  Pt.  1,  c.  3, 

to  build  a  ship,  a  right  to  compel  §  4,  p.  70. 
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yet  the  latter  are  to  share  fully  in  the  profits,  if  any,  in  the 
voyage  or  adventure,  according  to  the  well-known  maxim: 
^'  Secundum  naturam  est,  commoda  cujusque  rei  eum  sequi, 
quern  sequuutur  incommoda/'  ^ 

§  432.  Appointment  of  a  Master,  The  common  law  not 
only  thus  gives  to  the  majority  in  interest  of  the  part-owners 
the  right  and  authority  to  employ  the  ship  upon  any  proper 
voyage  or  adventure,  but  also. confers  upon  the  majority  the 
right  and  authority  in  all  cases  to  appoint  the  master  and 
officers  and  crew  of  the  ships,  and  to  displace  them  at  their 
pleasure,  even  although  the  master  should  be  a  part-owner.' 
But  then  this  authority  must  be  exercised  by  a  free  and  im- 
partial judgment  in  the  choice  of  the  master  and  officers  and 
crew,  and  especially  in  the  choice  of  the  master,  who  is  en- 
trusted with  the  management  of  the  outfit,  and  with  the 
navigation  of  the  ship.  Any  contract,  therefore,  made  by 
some  of  the  part-owners  only,  which  is  calculated  to  have  the 
effect  of  fettering  their  judgment,  and  of  binding  them  to  ap- 
point, or  to  concur  in  the  appointment  of  particular  persons 
as  master  and  officers,  is  a  violation  of  that  duty.  The  viola- 
tion of  duty  becomes  greater  and  more  odious,  if  the  contract 
is  founded  upon  motives  of  peculiar  gain  and  advantage  to 
the  contractors ;  for  all  the  part-owners  ought  to  share  rata- 
bly in  every  profit  that  may  be  made  of  the  ship.  And  if 
such  contracts  could  be  allowed  by  law,  they  must  operate  as 
a  discouragement  to  persons  to  become  part-owners  of  ships.* 
Indeed,  the  duty  is  not  owing  sifigly  to  the  other  part-owners, 
and  to  charterers,  if  any,  but  also  to  all  whose  life  or  prop- 
erty may  be  embarked  in  her.  Such  a  conti*act  is,  therefore, 
utterly  void,  as  against  public  policy  and  the  true  interests  of 
commerce  and  navigation.  Upon  this  ground  a  contract 
made   by  two  part-owners,  who  were  the  ship's  husbands, 

1  1  Valin,  Comm.  Liv.  2,  tit.  8,  French  Law.     1  Boalay  Paty,  Droit 

art.  5,  pp.  677-579;  D.  50,  17,  10.  Comm.   tit.   8,  §  5,  p.  340;  [post, 

—  The  Danish  Ordinance,  art.  61,  §445]. 

according  to  Kuricke,  is  similar  to         •  Card  i;.  Hope,  2  B.  &  C.  661, 

the  law  of   England.      See  above,  674,   675.     I  have  followed  nearly 

§  430,  note ;  Jacobsen's  Sea-Laws,  the  very  words  of  Lord  Tenterdeu, 

by  Frick,  c.  3,  pp.  87,  40-43.  iu  his  able  judgment  in  this  case. 

^  This  is  also  the  rule  of  the 
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with  a  third  person,  to  sell  him  a  part  of  their  shares,  and  he 
to  be  appointed  master  (they  holding  the  majority  of  inter- 
ests), and  they  to  be  continued  as  the  ship's  husbands,  and 
he  or  they  to  have  the  appointment  of  his  successor,  as  master, 
has  been  held  to  be  utterly  void.^ 

§  433.  French  Law  —  Rights  of  Majority  and  Minority. 
We  have  already  seen  that  the  French  ordinance  declares 
that  the  opinion  of  the  majority  of  the  owners  of  a  ship  is  to 
govern  in  everything  which  concerns  the  common  interest  of 
the  owners.  ("  En  tout  ce  qui  concerne  I'int^rSt  commun 
des  propri^taires.")  ^  But  the  question  as  to  the  extent  of 
the  power  of  the  majority  to  bind  the  minority  by  their  acts, 
or,  in  other  words,  what  is  to  be  deemed  in  the  sense  of  the 
ordinance  for  the  common  interest,  is  a  matter  still  left  open 
to  construction  and  interpretation.  Here  Valin  is  very  ex- 
plicit, and  he  declares  that  it  extends  not  only  to  the  repairs 
of  the  ship,  but  to  the  enterprise  and  voyage  in  which  the 
ship  is  to  be  engaged,  to  the  choice  of  the  master,  oflBcers, 
and  crew,  and  also  to  the  outfits  and  engagements  for  the  voy- 
age. But  it  does  not  extend  to  any  right  to  compel  the 
dissenting  owners  to  contribute  their  shares  to  a  cargo  for  the 
ship  for  the  same  voyage.^  As  to  the  repairs  and  other  legiti- 
mate expenditures  and  charges  for  the  voyage,  if  the  dissent- 
ing owners  refuse  to  contribute  their  shares,  it  is  competent 
for  the  majority,  after  such  refusal  and  due  proceedings  had, 
to  take  up  the  amount  on  bottomry  for  the  account  and  risk 
of  the  dissenting  owners.^ 

§  434.  Same  Subject,  But  suppose  a  majority  of  the  owners 
are  against  any  employment  of  the  ship  upon  any  adventure 
or  voyage  whatsoever  at  a  particular  period,  as  not  being  for 
the  interest  of  the  concern,  and  the  minority  are,  at  the  same 
time,  ready  and  willing  to  employ  the  ship  upon  a  particular 
adventure  or  voyage,  the  question  then  arises  whether,  in  the 

1  Card  r.  Hope,  2  B.  &  C.  661,  621,    pp.    44,    45 ;    3    Kent,    156, 

674,  675.  157. 

«  Anif.,  §  429.  *  1  Valin.  Comm.  Liv.  2,  tit.  8, 

»  1   Valin,  Coniin.   Liv.   2,  tit.  art.  5,  pp.  576,  577,  579;  3  Pardes- 

9,   art.   5,   pp.   576-580,  ed.   1766;  bus,  Droit  Comm.  art.  621,  pp.  44- 

8    Fardessus,    Droit    Comm.    art.  46. 
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sense  of  the  ordinance,  the  majority  have  still  the  right  to 
control  the  minority  and  prevent  any  such  employment.  The 
answer  given  by  Valin  in  the  affirmative  seems  entirely  satis- 
factory in  its  reasoning  as  a  just  exposition  of  the  ordinance.' 
Whether  the  common  law  has  adopted  the  like  rule  seems,  in 
the  present  state  of  the  authorities,  doubtful,  although  the  old 
writers  manifestly  lean  in  favor  of  it.^ 

§  436.  Equal  Division  of  Opinion  among  Owners  having 
Hipial  Interests.  A  question  far  more  nice  and  difficult  is  to 
decide  what  is  to  be  done  where  the  part-owners  have  equal 
interests,  and  are  equally  divided  as  to  the  employment  of  the 
ship  upon  any  particular  voyage  or  adventure.  Within  this  pre- 
dicament several  cases  may  arise :  (1)  Where  the  part-owners 
are  equally  divided  as  to  the  employment  of  the  ship  upon 

^  1  Valin,  Comm.  Liv.  2,  tit.  3,  jurists  contend  that  even  the  opin- 
art.  5,  pp.  582,  583;  1  Boulay  Paty,  ion  of  the  minority  ought  to  pre- 
Droit  Comm.  tit.  3,  §  5,  pp.  344,  vail,  if  it  be  in  favor  of  employing 
345-348;  Kuricke,  Jus  Hanseat.  the  ship  on  some  foreign  voyage, 
tit.  5«  art.  7,  pp.  758,  759,  ed.  Emerigon,  Ricard,  Straccha,  ,Ku- 
Heinecc.  Scrip.  Naut.  Fascic.  ed.  ricke  and  Cleirac  are  of  that  opin- 
1740.  Several  of  the  maritime  jur-  ion.  But  Valin  has  given  a  very 
ists  of  other  countries  entertain  a  elaborate  consideration  to  the  sub- 
different  opinion.  Mr.  Chancellor  ject,  and  he  opposes  it  on  grounds 
Kent  has  summed  up  the  opinions  that  are  solid,  and  he  is  sustained 
on  each  side  with  his  usual  ability  by  the  provisions  of  the  old  ordi- 
and  accuracy.  ''By  the  French  nance  and  of  the  new  code.  Boulay 
law,  the  majority  in  interest  of  the  Paty  follows  the  opinion  of  Valin 
owners  control  the  rest,  and  in  that  and  of  the  codes,  and  says  that  the 
way  one  part-owner  may  govern  the  contrary  doctrine  would  enable  the 
management  of  the  ship,  in  opposi-  minority  to  control  the  majority, 
tion  to  the  wishes  of  fifty  other  contrary  to  the  law  of  every  associ- 
part-owners,  whose  interests  united  ation,  and  the  plainest  principles  of 
are  not  equal  to  his.  This  control  justice.  The  majority  not  only 
relates  to  the  equipment  and  employ-  thus  control  the  destination  and 
ment  of  the  ship,  and  the  minority  equipment  of  the  ship,  but  even  a 
must  contribute.  But  they  cannot  sale  of  her  by  them  will  bind  the 
be  compelled  to  contribute  against  right  of  privileged  creditors  after 
their  will  for  the  cargo  laden  on  the  performance  of  one  voyage  by 
board,  though  they  will  be  entitled  the  purchaser,  but  not  the  other 
to  their  portion  of  the  freight.  If  part-owners." 
the  part-owners  be  equally  divided  '  Willingsr.  Blight,  2  Pet.  Adm. 
on  the  subject,  the  opinion  in  favor  288;  Abbott  on  Shipp.  Pt  1,  c.  3, 
of  employing  the  ship  prevails,  as  §§  4-6,  pp.  70-76;  ante,  §§  427, 
being  most  favorable  to  the  interests  428.  See  The  Elizabeth  &  Jane,  1 
of  navigation.    Many  of  the  foreign  W.  Bob.  278. 
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any  voyage  or  adventure  whatsoever,  one  being  in  favor  of  and 
the  other  against  any  such  employment,  upon  the  ground  that 
at  the  time  it  will  be  either  unprofitable  or  very  hazardous, 
under  all  the  circumstances ;  (2)  Where  each  partowner  is 
equally  willing  to  have  the  ship  employed  in  some  voyage  or 
adventure,  but  they  differ  as  to  the  voyage;  or  (3)  Where 
each  part-owner  is  ready  to  take  the  whole  ship  for  a  voyage  to 
be  planned  by  himself,  but  he  will  not  engage  with  the  other 
in  any  voyage  whatsoever.  What  is  to  be  done  in  such  a  case  ? 
An  opinion  has  been  expressed  by  certain  learned  writera  that 
in  the  first  case  the  part-owner  who  is  willing  to  employ  the 
ship  for  a  voyage  or  adventure  is  entitled  to  have  it  delivered 
to  him  for  that  purpose  upon  giving  the  usual  security  ;  and 
this,  indeed,  seems  to  be  the  actual  practice  in  the  admiralty 
of  England.^ 

§  436.  Foreign  Law.  Cleirac  adopts  the  like  opinion,  in 
which  he  has  also  the  support  of  other  jurists.^  Straccha, 
in  particular,  puts  the  case  directly  :  '^  £t  ego  fingo  tibi  ques- 
tionem :  Duos  esse  Dominos  navis,  alterum  velle  congruo 
tempore  ad  navigandum  ipsam  navim  navigatum  mittere, 
alterum  vero  malle  in  portu  permanere ;  et  prseferendum 
ilium  existimo,  qui  rem  ad  usum  paratum  uti  velit,  et  utiliter 
agere,  recusante  socio."'  The  reason  seems  to  be,  that  ships  are 
designed  for  navigation ;  and,  thus  employed,  they  support  a 
great  public  commercial  policy.*  The  French  ordinance  seems 
to  justify  the  same  course,  leaving,  however,  the  question,  as 
to  the  propriety  of  the  projected  voyage  open  for  discussion.* 

§  437.  Sale  in  Ca^e  of  Diiagreement  as  to  Employment, 
But  the  two  last  cases  (there  being  an  equality  of  interests) 

1  Abbott  on  Shipp.  Pt.  1,  c.  3,  •  Straccha,  de  Navib.  Pars.  2, 
§  6,  p.  75,  5th  ed.  ;  1  Mont,  on  n.  6,  p.  420,  ed.  1669. 
P.  B.  2,  c.  1.  Molloy  holds  this  ^  See  Cleirac,  Us  et  Cout.  Ordin. 
opinion.  Molloy,  de  Jure  Mar.  Hanseat.  art.  59,  p.  211,  ed.  1661; 
B.  2,  c.  1,  §  2,  p.  308,  10th  ed.  1  Valin,  Comm.  Liv.  2,  tit.  8,  art. 
1778.  But  see  The  Elizabeth  &  5,  pp.  585,  586;  Kuricke,  Jus  Han- 
Jane,  1  W.  Rob.  278;  |2  Pars.  seat.  tit.  5,  art.  7;  Scrip.  Naut. 
on  Shipp.  &  Adm.  240,  note).  Fascic.  pp.  758,  759,  ed.  1740;  antCj 

«  Cleirac,    Us    et    Cout.  Ordin.  §§  429,  430,  note. 

Hanseat.  art.  59,  p.  211,  ed.  1661.  *  1  Valin,  Comm.  Liv.  2,  tit.  8, 

art.  6,  pp.  585,  586. 
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have  been  thought  by  some  distinguished  jurists  to  be  whollj 
unprovided  for  by  the  common  law  ;  for,  under  such  circum- 
stances, there  seems  to  be  no  ground  for  giving  any  preference 
to  either  part-owner.^  In  cases  of  this  sort,  there  is  no  doubt 
that,  under  the  ordinance  of  France,  of  1681,  a  sale  may  be 
decreed  to  be  made  by  the  proper  tribunal,  and  the  proceeds 
divided  among  the  owners  according  to  their  respective  shares.^ 
Malyne  evidently  supposes  that  the  general  maritime  law 
authorizes  a  sale  to  be  made  by  the  proper  Court  of  Admi- 
ralty, in  all  cases  where,  by  reason  of  the  disagreement  of  the 
part-owners,  the  ship  cannot  be  employed,  whether  there  be 
an  equality  in  the  dissenting  interests  or  not.^  MoUoy  adopts 
the  same  opinion  ;  and  it  has  apparently  the  support  of  others 
of  the  old  English  maritime  writers  as  a  generally  recognized 
practical  rule.^    The  Consolato  del  Mare  seems  to  uphold  the 

^  Abbott  on  Sbipp.  Pt  1,  c.  3,  §  hibiting  the  Coui*t  of  Admiralty  to 

5,  pp.  72-76,  5th  ed. ;  Id.  §  7,  pp.  direct  a  sale,  but  leaving  the  Court 

75,76;  Ouston  u.  Hebden,  1  Wils.  at  liberty  to  compel  security. 
101. — In  this  case  a  part-owner,         *  1  Valin,  Liv.  2,  tit.  8,  art.  6, 

possessed  of  a  small  share,  instituted  pp.  584-586;  1  Boulay  Paty,  Droit 

a  suit  in  the  Court  of  Admiralty,  Comm.  tit.  3,  §  5,  pp.  359-366;  2 

against  the  major  part-owner,  who  Emerigon,  Traits  des  Contrats  k  la 

was  also  master,  and  who  insisted  Grosse,  c.  4,  §  4,  pp.  427,  428,  ed. 

upon    making    a  voyage  with  the  1783;  Id.  pp.  454,  455,  ed.  of  Bou- 

ship,  praying  that  the  ship  might  lay  Paty,  1827 ;  3  Pardessus,  Droit 

be  sold,  or  the  party  have  such  other  Comm.  art.  623,  pp.  46,  47;  Abbott 

remedy  as  might  be  thought  proper  on  Shipp.  Pt.  1,  c.  3,  §  7,  ppu  75, 

by  the  Admiralty ;    and  the  other  76,  5th  ed.  —  The  present  Commer- 

applied  to  the  Court  of  King's  Bench  cial  Code  of  France  also  provides 

to  prohibit  the  Admiralty  from  pro-  that  the  vessel  shall  not  be  adjudged 

ceeding  in    the    suit.     But    Chief  to  be  sold  in  order  to  a  distribution 

Justice  Lee  said:  *' I  have  no  doubt  of    the  proceeds  among  the  joint 

but  the  Admiralty  has  a  power  in  owners,  except  upon  the  application 

this  case  to  compel  a  security,  and  of  a  moiety  in  value  of  the  said 

this  jurisdiction  has  been  allowed  to  owners,  unless  there  be  a  written 

that  Court  for  the  public  good.     In-  agreement  to  the  contrary.   Code  de 

deed,  the  Admiralty  has  no  jurisdic-  Commerce,   art.  220;  2  Locr^,  Es- 

tion  to  compel  a  sale;  and  if  they  prit  de  Code  de  Comm.  pp.  52-54; 

should  do  that,  you  might  have  a  1  Boulay  Paty,  Droit  Comm.  tit.  3, 

prohibition  after  sentence ;    or  we  §  5,  pp.  359-366. 
may  grant    a    prohibition    against         *  Malyne,  Lex  Merc.  c.  30,  pp. 

selling  or  compelling  the  party  to  120,  121,  ed.  1636. 
sell,  or  to  buy  the  shares  of  others."         ^  Molloy,  de  Jure  Mar.  B.  2,  c  1, 

This  was  agreed  to  by  the  whole  §  3,  p.  310,  ed.  1778;  2  Bro.  Civ. 

Court)  and  the  case  ended  by  pro-  &  Adm.  Law,  131. 
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doctrine  that,  at  least  after  the  first  voyage  of  a  ship  which 
is  owned  by  the  master  and  other  persons,  the  part-owners 
may  compel  a  sale  of  the  ship,  in  case  of  a  disagreement  be- 
tween them.^  The  law  of  Scotland  gives  a  right,  as  it  would 
seem,  in  all  cases,  to  the  dissenting  partners,  to  offer  their 
shares  for  sale  to  the  other  owners  at  a  particular  price  ;  and,  if 
this  offer  is  not  accepted,  then  to  require  a  judicial  sale  to  be 
made  of  the  ship,  and  the  proceeds  to  be  divided  among  them.^ 

1  2  Pardessus,  Collect,  de  Lois  of  the  owners,  concerning  the  em- 
Mar,  p.  62,  citing  Consol.  del  Mare,  ploy  men  t  of  the  vessel,  is  to  govern ; 
art.  10  [55];  Id.  p.  207,  citing  Con-  and  therefore  they  may,  on  any 
sol.  del  Mare,  art.  184  [229];  Id.  probable  design,  freight  out  or  send 
p.  233,  citing  Consol.  del  Mare,  art.  the  ship  to  sea,  though  against  the 
199  [244] ;  Id.  pp.  237,  238,  citing  will  of  the  minority.  2.  But  if  the 
Consol.  del  Mare,  art.  200  [245].  majority  refuse  to  employ  the  res- 

^  Beirs  (Wm.)  Diet,  of  Law  of  sel,  though  they  cannot  be  com- 
Scotland,  voce,  Sett.,  Action  of,  pelled  to  it  by  the  minority,  neither 
p.  910;  Id.  Ship.  p.  915,  ed.  1838;  can  their  refusal  keep  the  vessel 
1  Bell,  Comm.  B.  3,  Pt.  1,  c.  4,  §  11,  idle,  to  the  injuiy  of  the  minority, 
p.  504,  5th  ed. ;  3  Kent,  153,  note  or  to  the  public  detriment;  and 
(b).  —  In  the  work  called  **  The  Sea-  since,  in  such  a  case,  the  minority 
Laws,''  the  like  doctrine  is  affirmed,  can  neither  employ  her  themselves, 
Sea-Laws,  p.  441,  ed.  1705.  In  nor  force  the  majority  to  do  so,  the 
several  of  the  foreign  ordinances  an  vessel  may  be  valued  and  sold.  3. 
alternative  is  given  to  the  dissent-  If  the  interests  of  the  owners  be 
ing  part-owners,  either  to  buy  or  to  equal,  and  they  differ  about  the  em- 
sell  their  respective  shares  in  the  ployment  of  the  vessel,  one  half  be- 
ship  at  a  fixed  pnce;  and  if  they  ing  in  favor  of  employing  her,  and 
refuse,  the  majority  or  a  minority  the  other  opposed  to  it,  in  that  case 
may  employ  the  ship  in  navigation,  the  willing  owner  may  send  her 
See  Kuricke,  Jus  Hanseat.  tit.  5,  out."  Mr.  Bell,  speaking  on  this 
art.  7 ;  Scrip.  Naut.  Fascic.  pp.  758,  subject,  after  stating  the  English 
759,  ed.  1740,  Heinecc.  See  also  rule,  says:  *' In  Scotland  the  remedy 
the  opinion  of  Mr.  Justice  Washing-  has  been  by  sale.  Not  only  in  the 
ton,  in  Davis  v.  The  Seneca,  18  Am.  case  of  equality,  but  even  where  the 
Jurist,  pp.  486,  490,  491.  Mr.  Jus-  minority  opposed  the  employment, 
tice  Washington  in  this  case  said  :  the  dissentient  owners,  minority,  or 
*'  Our  attention  is  then  invited  to  equal,  have,  in  admiralty,  been  en- 
the  civil  law,  or  rather  to  the  Roman  titled  to  insist,  either  for  a  sale,  or 
marine  code,  another  legitimate  that  at  a  price  put  on  the  shares, 
source  of  general  maritime  law ;  in  the  other  owners  shall  purchase  their 
which  we  find  sundry  wise  provi-  shares,  or  be  obliged  to  part  with 
sions  for  adjusting  disputes  between  their  own.  This  doctrine  was 
part-owners  of  vessels,  from  which  grounded  on  the  consideration  that 
the  three  following  rules  may  be  part-owners,  though  not  properly  co- 
deduced:  1.  That  the  opinion  and  partners,  frequently  suffer  by  the 
decision  of  the  majority  in  interest  contracts  or  delinquencies  of  ship- 
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§  488.  Power  of  Englith  AdmirdUy  to  decree  Sale,  It  has 
also  been  generally  supposed  that,  according  to  the  common 
law  of  England,  in  no  case  whatsoever  of  a  disagreement  of 
the  part-owners,  as  to  the  emplo3anent  of  the  ship  upon  any 
particular  voyage,  does  there  exist  any  jurisdiction  in  the 
Court  of  Admiralty  (and,  if  that  court  has  it  not,  no  other 
court  has)  to  order  a  sale  thereof,  whether  the  ship  be  owned 
in  equal  or  in  unequal  shares.  It  is  true  that  the  terms  of 
the  commissions  granted  to  the  judges  of  that  court  include 
jurisdiction  of  all  matters  which  concern  ownei's  and  proprie- 
tors of  ships  as  such.^  But  this  jurisdiction  of  the  courts  of 
admiralty  has  been  exercised  for  the  last  two  centuries  in 
England,  if  one  may  so  say,  in  vinctUiSj  in  consequence  of  the 
severe  penalties  imposed  upon  the  judges  by  statute,  if  they 
should  happen  unintentionally  to  exceed  their  true  jurisdic- 
tion ;  and  the  open  hostility  and  prohibitory  interference  of 
the  courts  of  common  law.'  The  commissions  have  thus 
become  practically  much  narrowed  in  the  import  of  their 
terms  by  the  construction  of  these  latter  courts.^    It  was 

masters,  perhaps  not  of  their  own  5th  ed.     See  also  Jacobsen's  Seft- 

ehoosing7  for  which  they  are  an-  Laws,  by  Frick,  c.  3,  pp.  40-43,  ed. 

swerable,  at  least  to  the  value  of  1818.      But  see  The  Elizabeth  & 

their  own  share.     And  the  same  Jane,  1  W.  Rob.  278. 
doctrine,  though  not  supported  by         '  Godolph.  Adm.  Jur.  43 ;  Laws 

such  considerations  of  hazard,  was,  of  the  Sea,  p.  259,  ed.   1705;  De 

in  modern  times,  applied  to  the  case  Lovio  v.  Bolt,  2  Gall.  470,  note; 

of    a    brewery   held    in    common.  Roughton's     Articles,    art.    1633 ; 

Which  of  these  rules  ought  now  to  Gierke's  Praxis,  p.  145,  ed.  1798. 
prevail  in  this  united  country,   it         '  See  De  Lovio  v.  Boit,  2  Gall, 

might  be  presumptuous  to  say.    But  398. 

it  may  be  necessary  to   reconcile         *  The  Apollo,  1  Hagg.  Adm.  306, 

them  in  some  future  case,  in  which  309.  —  The  late  Act  of  Parliament 

the  property  comes  to  be  mixed,  and  (3d  &  4th  Vict.   c.  65)   has  in  a 

persons  of  both  countries  concerned  great  measure  restored  to  the  Court 

in  the  same  vessel.      Perhaps  the  of  Admiralty  its  ancient  jurisdio- 

course  followed  in  England  may  be  tion,  as  well  as  independence;  and 

followed  on  the  same  principles  of  it  exhibits  the  complete  triumph  of 

equity  which  have  recommended  it  principles  of  public  policy  and  con- 

to  adoption  by  the  Court  of  Chan-  venience  over  mere  technical  doc- 

cery  in  England,  as  a  measure  of  trines,  and  the  stern  opposition  of 

less  harshness,   and  less    attended  the  courts  of  common  law.     ]And 

with  peril,  than  the  remedy  which  since  the  passage  in  England  of  the 

we    have    long    used.'*      1    Bell,  8th  section  of  the  Admiralty  Court 

Comm.  B.  3,  P.  1,  c.  4,  §  1,  p.  503,  Act  of  1861  (24  Vict.  c.  10),  the 
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positively,  although  incidentally,  asserted  by  Lord  Chief 
Justice  Lee,  in  a  case  in  the  King's  Bench,  in  the  reign  of 
George  II.,  that  the  Court  of  Admiralty  has  no  authority  to 
compel  a  sale  in  any  case  of  disagreement  whatever  between 
part-owners.^  If  this  doctrine  be  in  reality  established  in  the 
common  law  of  England,  it  is  a  reproach  both  to  its  equity 
and  its  justice  ;  for  it  leaves  the  part-owners  of  ships  without 
any  remedy  whatsoever  in  cases  where  irreparable  injuries 
may  arise  from  an  equality  of  division  in  interests  and  opin- 
ions without  Any  fault  or  wrong  on  either  side.  Upon  what 
ground  it  has  been  asserted  it  is  difficult  to  perceive.  It  cer- 
tainly has  no  support  in  the  positive  maritime  law  of  other 
countries,  or  in  the  ancient  principles  of  maritime  jurispru- 
dence.^ All  these  point  the  other  way.  The  admiralty 
courts  of  England  have  never  of  themselves  adopted  any 
such  limited  doctrine  ;  but  have  always  contended  for  the 
exercise  of  the  fall  jurisdiction  as  rightful,  although  they 
have  been  practically  compelled  to  surrender  it  under  the 
imposing  authority  of  the  courts  of  common  law. 

§  439.  Doctrine  in  America.  In  America  a  strong  dispo- 
sition has  been  manifested  to  assert  the  right  and  duty  of 
courts  of  admiralty  to  decree  a  sale  of  the  s*hip  in  cases  of 
an  equal  division  of  voices  and  interests  as  to  undertaking  a 
particular  voyage  or  adventure.  It  has  been  recognized  upon 
several  occasions  as  being,  within  the  true  scope  of  the  Con- 
stitution of  the  United  States,  a  case  of  admiralty  and  mari- 
time jurisdiction  ;  and  it  is  sustained  by  reasoning  which  it 
is  difficult  to  overturn  unless  by  striking  out  of  the  com- 
mission the  whole  authority  of  the  admiralty  in  cases  of 
controversies  between  part-owners  ;  and  also  by  disregarding 
the  common  usages  which  have  prevailed  among  maritime 
nations  from  an  early  period,  and  which  constitute  the  basis 
of  the  general  maritime  law  as  well  as  of  the  positive  codes 

Admiralty  Court  has  a  discretionary         ^  Onston  ».  Hebden,  1  Wils.  101 ; 

poTver  to  order  the  sale  of  a  vessel  Abbott  on  Shipp.  Pt.  1,  c.  3,  pp.  73, 

proceeded  against  in  an  action  of  oo-  74,  5th  ed. ;  Jacobsen's  Sea-Laws, 

ownership,  notwithstanding  that  the  by  Frick,  c.  8,  pp.  43,  44,  ed.  1818 ; 

sale  is  opposed  by  the  majority  of  1  Mont,  on  P.  B.  2,  c.  1. 
the  co-owners.     The  l^eUj  Schnei-         *  Ante,  §§  435-437. 
der,  8  P.  D.  152.  | 
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which  affirm  and  enforce  it.^  The  right  to  order  a  sale  of 
property,  subjected  to  its  jurisdiction,  is  clearly  a  matter 

^  Ante,  §§  435-437,  and  note.  —  ever  the  excepted  case  shall  occur. 
In  the  case  of  Skrine  v.  The  Sloop  The  ingenuity  and  the    imposing 
Hope,  Bee  2,  Judge  Bee  decreed  a  appearance  of    this   argument  are 
sale  of  a  ship  upon  a  petition  of  one  freely  acknowledged  ;    but  it  will 
part-owner    against  another    part-  not,  1  think,  bear  a  close  examina- 
owner.    But  the  question  was  very  tion.     For,  admitting  the   general 
elaborately  discussed  on  both  sides,  law  of  licitation  to  have  formed  a 
by  very  able  counsel,  in  the  case  of  part  of  the  local  law  of  France,  it 
Davis  r.  The  Brig  Seneca,  Gilp.  10.  does  not  follow  that  an  ordinance 
The  learned  judge  of   the  District  restraining  and  qualifying  that  law 
Court     (Judge    Hopkinson)    pro-  in  cases,  and  in  relation  to  subjects 
nounced  an  opinion  against  the  jur-  purely  maritime    in  their  nature, 
isdiction  of  the  Court  to  decree  a  should  likewise  form  a  part  of  the 
sale,  the  case  being  that  of  the  part-  local  law  of  that  country.     It  would 
owners   being    equally  divided    in  rather   seem    that,  on  account  of 
opinion,  and  each  wishing  to  em-  their   maritime    character,   it  was 
ploy  the  brig  upon  a  distinct  voy-  deemed  proper  to  withdraw    such 
age.      Upon    appeal,    Mr.  Justice  subjects  from  the  local,  for  the  pur- 
Washington    reversed   the    decree,  pose  of  incorporating  them  into  the 
and  directed  a  sale ;  and  the  parties  general,  marine  code    of    the  na- 
submitted  to  his  decision.      Upon  tion.     That  the  5th  article  is  of  this 
that  occasion  Mr.  Justice  Washing-  description  has  not  been  questioned, 
ton  relied  upon  the  French    ordi-  It  was  no  doubt  copied  from  the 
nance,  not  as  a  mere  matter  of  p(&i-  Roman  maritime  code,  which,  hav- 
tive  regulation,  but  as  an  exposition  •  ing  also  provided  for  cases  of  dis- 
of  the  general  maritime  law ;  and  putes  between  the  owners  of  unequal 
afterwards  he  added:  **  Having  as-  interests,  as  well  as  between  those 
certained  the  true  meaning  of  this  having  equal  interests  in  one  event 
article  of  the  French  marine  ordi-  only,  it  would  seem  as  if  the  6th 
nance,  its  authority,  or  the  influence  article  had  been  introduced  for  the 
which  it  should  have  in  deciding  purpose  of  perfecting  the  system, 
this  cause,  is  next  to  be  considered,  by  affording  a  remedy  in  another 
It  is  insisted  by  the  counsel  for  the  event,  for  which  the  Roman  law 
appellee  that  this  article  is  nothing  had  made  no  provision.    It  is  most 
more  than  a  part  of  the  local  law  of  obvious,  in  short,  that  Valin,  as  well 
France  founded  upon  the  Roman  as  other  jurists  who  have  treated  of 
law  of  licitetion  adopted  by  France,  these  articles,  have  considered  them, 
applicable  to  the  partition  of  prop-  not  as  parte  of  the  common,  but  of 
erty,  movable  and  immovable,  which  the  maritime  law  of  France ;  and 
is  held  in  common  by  two  or  more  we  find  provisions  similar  to  them 
persons,  which,  without  a  sale,  could  in   principle   introduced   into   the 
not  be  otherwise  conveniently  di-  commercial  code  of  that  country, 
vided  between  them.     And,  in  sup-  That  the  ordinances  of  Louis  XIY. 
port  of  this  argument,  it  is  remarked  are  not  of  binding  authority  upon 
that  the  expressions  of  the  article  the  maritime  courte  of  other  coon- 
are  all  negative,  and  must  necessar-  tries,  I  freely  admit;  but  as  afford- 
ily  refer  to  some  other  code,  when-  ing  evidence  of  the  general  maritime 
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within  the  competency  of  a  court  of  admiralty,  and,  indeed, 

law  of  nations,  they  have  been  re-  all  the  earnings  of  the  voyage,  his 
spected  by  the  maritime  courts  of  right  to  employ  her,  on  the  same 
all  nations,  and  adopted  by  raost^  terms,  as  long  as  she  shall  be  in  a 
if  not  by  all  of  them,  on  the  con-  condition  to  be  navigated,  will  con- 
tinent of  Europe.  We  are  informed  tinue  equally  valid,  and  the  exercise 
that  this  code  was  compiled  from  of  it  can  no  more  be  denied  then, 
the  prevailing  maritime  regulations .  than  now.  Suppose,  for  the  pur- 
of  France,  and  of  other  nations,  as  pose  of  further  illustrating  this  part 
well  as  from  the  experience  of  the  of  the  subject,  these  parties  had 
most  respectable  commercial  men  filed  cross-petitions,  setting  forth 
of  France.  And  why  should  not  the  difference  between  them,  re- 
such  parts  of  it  as  are  purely  of  a  specting  the  appointment  of  a  mas- 
general  maritime  character,  which  ter,  and  each  praying  to  be  per- 
are  adapted  to  the  commercial  state  mitted  to  take  the  vessel  to  sea 
of  this  countiy,  and  are  not  incon-  under  the  usual  stipulations;  since 
sistent  with  the  municipal  regula-  neither  could  entitle  himself  to  a 
tions  by  which  our  Courts  are  gov-  preference,  what  could  the  Court 
emed,  be  followed  by  the  Courts  of  do  but  dismiss  both  petitions,  and 
the  United  States  in  questions  of  a  thus  leave  the  vessel  unemployed, 
maritime  nature?  I  leave  this  ques-  unprofitable  to  both  parties  and  to 
tion  to  be  answered  by  those  who  the  interests  of  commerce,  and  sub- 
would  restrain  the  admiralty  juris-  ject  to  all  the  injury  to  which  such  a 
diction  of  the  District  Courts  within  state  of  things  would  expose  her? 
the  limits  allowed  by  the  common-  Yet^this  is  substantially  the  present 
law  Courts  of  England  to  be  exer-  case ;  and  if  the  Court  has  no  power 
cised  by  the  High  Court  of  Admi-.  to  decree  a  sale,  it  is  clear  that 
ralty  of  that  country.  And  why,  neither  of  the  parties  can  take  the 
let  me  ask  again,  shall  the  6th  ar-  vessel  to  sea,  without  a  decree  of  the 
tide  of  this  code  be  rejected  in  District  Court  authorizing  him  to 
the  case  now  under  consideration?  do  so.  Upon  the  whole,  consider- 
Neither  justice  nor  policy  requires  it;  ing  the  article  of  the  French  Code, 
for  it  is  manifest  that  the  appel-  which  has  so  often  been  referred  to 
lants  must  either  surrender  their  as  constituting  a  part  of  the  mari- 
property  in  this  vessel,  or  rather  the  time  law  of  nations,  —  that  it  is  in 
fruits  of  it,  to  the  appellee,  or  their  itself  a  wise  and  equitable  provision; 
equal  right  to  appoint  the  master,  that  it  is  not  inconsistent  with  the 
and  to  decide  upon  her  destination,  commercial  state  of  this  country, 
or  that  she  must  remain  idle  in  or  with  any  law  which  should  gov- 
port,  until  the  subject  in  dispute  is  em  this  Court,  —  I  feel  myself  not 
totally  lost  to  both  the  owners,  only  at  liberty,  but  bound,  to  adopt 
There  is  no  other  imaginable  alter-  and  apply  it  to  the  present  case; 
native,  unless  it  be  the  one  which  and  I  shall  therefore  reverse  the 
the  appellants  ask  for;  for  if  the  ap-  sentence  of  the  District  Court,  and 
pellee  may  now  legally  claim  the  decree  a  sale  of  this  vessel.  My 
right  to  take  this  vessel  to  sea,  and,  opinion,  I  acknowledge,  was  very 
by  giving  security  for  her  safe  re-  different,  when  this  cause  was 
turn,  may  take  to  himself,  in  ex-  opened,  from  that  which  I  now  en- 
elusion  of  the  other  part-owners,  tertain.     I  had  read  that  which  was 
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is  familiar  Id  practice,  in  order  to  prevent  irreparable  mis- 
pronounced in  the  District  Court  by  of  no  small  difficulty  to  understand, 
the  learned  judge  of  that  court,  Nothing  is  more  clear  or  more  com- 
with  an  entire  conviction  of  its  cor-  mon  in  the  exercise  of  jurisdio- 
rectness.  But  the  new  evidence  tion  by  courts  of  admiralty,  than 
which  has  been  introduced  in  this  to  decree  a  sale  of  ships  and  of  other 
court  presents,  in  at  least  one  most  property  in  their  custody,  to  prevent 
essential  particular,  a  different  case  loss,  or  decay,  or  ruin.  Even  courts 
from  that  which  was  submitted  to  of  equity,  although  their  jurisdio- 
the  view  of  that  court."  Davis  v.  tion  rarely  acts  in  rem^  will  direct  a 
The  Seneca,  18  Am.  Jurist,  pp.  486,  sale  of  property  subjected  to  claims 
492-494;  |s.  c.  3  Wall.  Jr.  395|.  The  within  their  cognizance,  in  order  to 
decisions  of  the  courts  of  common  adjust  rights,  and  to  distribute  pro- 
law  upon  questions  of  admiralty  ceeds,  where  otherwise  irreparable 
jurisdiction  ought,  for  many  rea-  mischief  might  ensue,  or  no  other 
sons,  historically  well  known,  to  be  sufficient  remedy  Exists.  This  is 
received  with  great  scmple  and  hesi-  very  common  in  cases  of  a  dissolu- 
tation,  especially  when  considering  tion  of  partnership,  and  in  cases  of 
the  times  when  these  questions  were  charges  upon  land,  and  even  some- 
principally  agitated,  during  the  hos-  times  in  cases  of  pledges  of  personal 
tile  controversies  between  these  property.  See  2  Story,  Eq.  Jur. 
courts  and  the  Court  of  Admiralty.  §§  1024-1028, 1033.  See  also  Stevens 
Nor,  indeed,  considering  the  very  v.  The  Sandwich,  1  Pet.  Adm.  233, 
slight  means  of  knowledge  then  pos-  note;  De  I^vio  v.  Boit,  2  Gall.  398, 
sessed  by  the  courts  of  com  mop  law  463;  3  Kent,  153,  154,  and  notes, 
upon  the  doctrines  of  commercial  and  As  to  the  jurisdiction  of  courts  of 
maritime  jurisprudence,  a  system  admiralty  in  cases  between  part^ 
very  little  in  consonance  with  the  owners,  see  the  commissions  to  the 
strict  doctrines  of  the  common  law,  vice-admiralty  courts  in  America 
is  it  at  all  a  matter  of  wonder  that  (which  in  this  respect  are  mere 
the  decisions  of  these  Courts  upon  copies  of  the  commission  of  the  High 
this  subject  should  have  little  in  Court  of  Admiralty  in  England), 
them  to  commend  them  for  adoption  cited  in  De  Lovio  p.  Boit,  2  Gall, 
in  the  present  age,  either  in  point  470,  note;  Curtis  on  Alerchant  Sear 
of  reasoning,  or  of  principle,  or  of  men,  p.  348,  note  (3) ;  Godolph. 
learning.  How,  indeed,  it  could  Adm.  Jur.  c.  4,  p.  43;  Sir  Leoline 
be  that  the  Admiralty  had  un-  Jenkins's  Works,  Argument  in  the 
doubted  jurisdiction  in  cases  of  dis-  House  of  Lords  on  the  Admiralty 
putes  between  part-owners  them-  Jurisdiction,  vol.  1,  pp.  76,  80-34; 
selves,  and  also  between  part-owners  Id.  p.  792;  2  Bro.  Civil  &  Adm. 
and  the  master,  to  dispossess  one  Law,  p.  77,  note  (5) ;  Id.  pp.  130- 
party  and  give  possession  to  the  133.  [In  Tnnno  v.  The  Betsina,  5 
other,  thus  acting  in  rem^  in  order  Am.  Law  Reg.  406,  the  .United 
to  prevent  irreparable  mischief  or  States  District  Court  for  the  Dis- 
ruin  to  the  joint  property;  and  yet  trict  of  South  Carolina  refused  to 
that  it  could  not,  to  prevent  the  like  order  a  sale  on  a  libel  by  a  minority 
mischief  and  ruin,  direct  a  sale  of  the  part-owners,  alleging  a  dis- 
thereof,  if  it  were  the  only  adequate  agreement  as  to  the  employment.] 
means  to  attain  the  end,  is  a  matter  {In  Andrews  v,  Betto,  8  Hun,  322, 
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chiefs  or  impending  losses.*  Analogy,  therefore,  is  clearly 
in  its  favor  ;  and  unless  some  limitation  or  exception  can  be 
asserted  to  exist,  either  in  the  origin,  or  constitution,  or  prac- 
tice of  the  court  itself,  it  will  not  be  a  very  satisfactory  mode 
of  disposing  of  the  question,  for  a  court  of  common  law  to 
assert,  upon  its  own  mere  dictum^  without  any  reasoning  in 
support  of  it,  that  the  Court  of  Admiralty  has  a  right,  in 
cases  of  disputes  between  part-owners  of  ships,  to  take  a 
stipulation,  but  not  to  order  a  sale.  Such  language  would 
seem  more  like  an  edict  than  a  judgment,  and  to  promulgate 
an  arbitrary  distinction  rather  than  a  rational  interpretation 
of  the  jurisdiction  of  another  court. 

§  440.  Liability  to  contribute  for  JSxpeT^es  incurred  by  Com- 
mon Consent.  Having  thus  considered  the  rights,  duties,  obligap 
tions,  and  liabilities  of  part-owners,  as  between  themselves,  in 
respect  to  the  repairs,  possession,  and  employment  of  the  ship, 
and  the  authority  of  the  majority  to  direct  and  control  the  same, 
let  us  now  proceed  to  examine  some  other  rights,  duties,  obli- 
gations, and  liabilities,  arising  from  the  same  relation,  when 
all  the  partowners  act  together,  by  common  consent,  for  their 
mutual  interest.  In  the  first  place,  it  may  be  convenient,  here, 
to  consider  the  rights  and  remedies,  where  one  or  more  or  all 
of  the  part-owners,  by  common  consent,  are  employed  in  the 
general  concerns  of  the  ship,  or  of  a  part  thereof,  and  expend 
moneys  or  contract  debts  on  account  thereof.  There  can  be 
no  doubt,  that,  in  such  cases,  all  the  part-owners  are  bound 
to  contribute  and  pay  their  respective  shares  of  such  expend- 
itures, and  that  all  of  them  are  liable  in  solido  for  the  unpaid 
debts  so  properly  incurred  on  the  joint  account.*  But  the 
question  may  arise,  whether  this  is  a  mere  personal  charge, 
or  whether  the  respective  part-owners  have  also  a  lien  on 

whei*e  a  vessel  was  owned  in  nneqnal  See  Coursin's  Appeal,  79  Penn.  St. 

shares  by  persons  who   could  not  220.} 

agree  upon  a  sale  or  upon  its  em-  ^  Ibid. 

ployment,  it  was  held,  whether  the  '  Ante,  §§  419,  420;  Abbott  on 

courts  of  admiralty  possessed  such  Sbipp.  Ft.  1,  c.  3,  §  8,  p.  76,  5th 

power  or  not,  that  a  court  of  equity  ed. ;  Coll.  on  P.  B.  5,  c.  4,  §  4,  pp.  811, 

could  appoint  a  receiver,  order  the  812,  2d  ed. ;   1  Mont,  on  P.  B.  2, 

sale  of  the  vessel,  and  the  division  c.  1. 
of  the  proceeds  among  the  owners. 
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the  ship  itself  for  the  expenditures  or  charges  made  by  them, 
which  lien  is  capable  of  being  enforced  against  the  ship  itself 
in  cases  of  the  insolvency,  death,  or  bankruptcy  of  a  partica- 
lar  part-owner,  or  any  other  failure  on  his  part  to  discharge 
his  own  share  thereof. 

§  441.  Part-owners  have  a  Lien  an  Cargo  shipped  on  Joint 
Account,  In  cases  of  partnership,  we  have  already  seen  that 
the  partners  respectively  have  a  specific  lien  upon  the  part- 
nership property  for  all  expenditures  made  by  them  and  bal- 
ances due  to  them  for  advances  and  other  liabilities  incurred 
on  account  of  the  partnership,  as  well  as  for  their  shares  of 
the  partnership  effects,  upon  a  dissolution  of  the  partnership.^ 
There  is  as  little  doubt  that  part-owners  of  a  ship,  who  purchase 
a  cargo,  and  engage  in  a  common  voyage  and  adventure,  upon 
the  joint  account  and  profit  of  all  concerned,  and  not  merely 
in  an  employment  of  the  ship  on  freight,  have  also  a  like  lien' 
for  all  disbursements  and  advances,  as  well  as  for  their  share 
of  the  profits,  upon  the  property  employed  in  such  voyage 
or  adventure,  and  its  proceeds ;  for  as  to  such  voyage  or 
adventure  they  are  treated  as  partners  and  not  merely  as  part- 
owners.' 

1  i4n/tf,§§326,346,347,360,861;  was  ntated  by  Lord  Tenterden,  in 

Coll.  on  P.  B.  5,  c.  4,  §  1,  pp.  793,  delivering  his  opinion.     '*  This  is 

794,  2d  ed.  not  the  case  of  a  claim  of  lien  on  the 

'  [In  Green  v.  Brings,  6  Hare,  share  of  the  ship,  but  a  claim  by 

895,  400,  it  was  said  that  the  use  of  persons  being  part-owners  of  a  ship, 

the  word  *  Mien,'' in  this  connection,  engaged  together  in  an  adirentore; 

did  not  properly  describe  the  right  and  the  subject  matter,  in  respect  of 

of  a  part-owner  to  be  reimbursed,  which  this  action  is  brought,  is  part 

out  of  the  gross    freight,  the  ex-  of  the  proceeds  of  that  adventure, 

penses  incurred  in  the  prior  repairs  viz.,  part  of  the  oil  which  had  been 

and  outfits  of  the  ship.  ]  obtai ned  on  a  fishing  voyage.     Now, 

^  Ante,  §§  54-56;  Abbott  on  it  is  clearly  established,  as  a  general 
Shipp.  Pt.  1,  c.  8,  §§  9,  10,  pp.  77-  principle  of  law,  that  if  one  partner 
79,  5th  ed. ;  Coll.  on  P.  B.  5,  c.  4,  becomes  a  bankrupt,  his  assignees 
§  1,  p.  794,  2d  ed.;  Holdemess  o.  can  obtain  no  share  of  the  partner- 
Shackels,  8  B.  &  C.  612;  1  Mont  ship  effects  until  they  first  satisfy 
on  P.  B.  2,  c.  1.  [See  Macy  r.  De  all  that  is  due  from  him  to  the  part- 
Wolf,  3  W.  &  M.  193;  Starbuck  nership.  The  case  of  Smith  it.  De 
V.  Shaw,  10  Gray,  492];  {1  Pars.  Silva,  Cowp.  469,  is  a  very  en- 
on  Shipp.  &  Adm.  107, 1141*  In  the  tangled  case,  and  the  facts  stated  in 
case  of  Holderness  v.  Shackels,  8  B.  the  report  are  not  very  clear  or 
&  C.  612,  618,  the  very  distinction  perspicaous.     It  appears  that  De 
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§  442.  Liens  by  Part-owners  on  the  Ship  for  Advances.  But  the 
question  here  propounded  is  intended  to  apply  to  the  case  of  ex- 
penditures, advances,  and  debts  incuired  on  account  of  the  ship 
by  the  part-owners,  merely  in  their  character  as  such,  as,  for 
example,  for  repairs,  or  for  outfits  for  a  voyage,  or  by  dis- 
charging existing  liens  thereon.  Upon  this  question,  differ- 
ent judicial  opinions  have  been  expressed  by  eminent  judges 
in  England  and  in  America.^  Lord  Hardwicke,  upon  the 
most  full  and  deliberate  consideration,  held,  that  where  any 
part-owner  died  without  paying  his  portion  of  the  expenses 
of  building  and 'fitting  out  the  ship,  the  other  part-owners 
had  a  specific  lien  on  his  share  in  the  ship  for  the  moneys 
which  they  had  laid  out  and  the  liabilities  they  had  incurred 
on  this  account.'    On  the  other  band,  Lord  Eldon,  upon  great 

Silya  had  originally  made  advances,  npon  the  doctrine  it  contains,  for 

not  as  part-owner  of  the  ship,  nor  supporting  his  claim  in  this  suit.    I 

even  as  partner  in  the  adventure,  collect  from  Story  on    Partnership 

but  as  a  person  appointed  by  all  the  that,    upon    principles    of    public 

part-owners  to  manage  the  adven-  policy    and    convenience,   America 

ture  for  them,  rather  as  their  agent  has  adopted  Doddington  v.  Hallet. 

than  as  their  partner.     He  after-  But,  however  that  may  be,  it  is  cer- 

wards  acquired  an  interest  by  pur-  tain  that  Lord  Eldon,  in  Ex  parte 

chasing  a  part  of  the  ship,  and  so  Harrison,  and  in  Ex  parte  Young, 

became  a  partner  in  the  adventure;  deliberately  overruled  it.     And  the 

but  he  was  not  an  original  partner,  plaintiff  was  not  wrong  in  remind- 

Smith  t;.  De  Silva  may,  therefore,  ing  ihe,  at  the  outset,  that  what  he 

have  been  properly  decided,  without  seeks  by  this  suit  is,  not  to  affect 

breaking  in  on  the  general  principle  the  ship  or  the  proceeds  of  the  sale 

to  which  I  have  adverted."  of  the  ship,  but  only  to  have  her 

^  Abbott  on  Shipp.  Ft.  1,  c.  3,  gross  earnings,  or  a  sufUcient  part, 

§§  9,  10,  pp.  76-80,  5th  ed. ;  Coll.  on  applied  in  paying  the  expenses  in- 

P.  B.  5,  c.  4,  §  1,  pp.  793,  794,  2d  curred    in    making   them,    before 

ed.;  3  Kent,  39;  1  Mont,  on  P.  B.  profits    are   divided    amongst    the 

2,  c.  1,  and  Id.  App.  note  (z).  part-owners.      From    this  point    I 

>  Doddington  v.  Hallet,  1  Yes.  shall  start  by  making  three  assump- 

Sr.  497 ;  Abbott  on  Shipp.  by  Shee,  tions :   first,  by  excluding  the  re- 

Pt.  1,  c.  3,  §  5,  p.  94,  ed.  1840.  pairs   of    the   hull   of    the   ship; 

[In  the  case  of  Green   v.  Briggs,  secondly,  by   supposing  the  ship's 

6  Hare,  395,  Vice-chancellor  Wig-  earnings   to   have   consisted  of   a 

ram  observed:  "The  case  of  Dod-  cargo  of  whale-oil    made    upon  a 

dington  v,  Hallet  was  referred  to  in  whaling  voyage,   and  not  to  have 

argument  by  the  plaintiff's  counsel,  arisen  in  the  shape,  of  freight;  and, 

but  only  (as  I  understand)  for  the  thirdly,  by  assuming  that  the  voy- 

purpose  of  excluding  the  suggestion  age  was  simple  and  entire,  and  not 

that  the  plaintiff  relied  upon  it,  or  affected   by   considerations   which 
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consideration,  overruled  this  decision  of  Lord  Hardwicke,  and 
maintained  that  there  was  no  lien  in  such  cases  by  the  part- 
owners  upon  the  shares  of  each  other.^ 

sometimes  apply  where  an   entire  lien  on  the  ship,  because  that  was 

yoyage  out  and  home  has,  for  some  not  joint  property;  but  the  earnings 

purposes,  been  considered  as  con-  of  tiie  ship  would  have  been  joint 

sisting  of  several  voyages.     After  property,  and   liable  to  the  joint 

these  assumptions,  I  need  not  dwell  creditors,  not    from   any  doctrine 

long  upon  the  point  first  contended  peculiar  to  the  earnings  of  a  ship, 

for  by  the  plaintiff.     Holdemess  v.  but  on  the  general  principle  appli- 

Shackels  is  a  case  in  point.     The  cable  to  the  joint  property  of  every 

Court   distinguished    between    Ihe  partnership.'    If   in  this  case  the 

ship  itself    and  her  earnings;  and  *  Thames'  had  been  employed  on  a 

held  in  that  case,  that,   although  whaling  voyage,  and  the  money  now 

part-owners  were  tenants  in  com-  at  the  bank  represented  the  cargo, 

mon  of  the  ship,  they  were  jointly  no  dispute  could  have  arisen.     Then 

interested  in  the  use  and  employ-  is  freight,  7u<^earning8,  distinguish- 

ment  of  the  ship,  and  that  the  law  able  from  other  earnings  of  a  ship, 

as    to    earnings  must    follow    the  for  the  purpose  under  consideration? 

law  in  partnership  cases.     And  in  In  the  absence  of  authority  estab- 

Ex  parte  Hill,  the  Vice-chancellor  lishing  such  a  distinction,  or  a  clear 

said:  *If  there  had  been  no  sale,  principle  requiring  me  to  adopt  it,  I 

the  creditors  would   have  had  no  will  not  admit  it    The  authorities) 


1  Ex  parte  Young,  2  Yes.  &  B.  ship.  One  cannot  sell  the  share  of 
242;  Ex  parte  Harrison,  2  Rose,  76.  another.  And  if  this  general  lien 
—  Lord  Tenterden  (Abbott  on  exists,  it  must  prevail  against  a 
Shipp.  Pt.  1,  c.  3,  §  10,  p.  79,  note,  purchaser,  even  without  notice, 
(1),  Am.  ed.  1829),  in  his  earlier  which  does  not  seem  consistent  with 
editions,  stated  his  own  doubts  upon  the  nature  of  the  interest  of  a  tenant 
the  doctiine  of  Lord  Hardwicke,  in  in  common.  It  is  true,  indeed,  that, 
language  which  was  afterwards  as  long  as  the  ship  continues  to  be 
adopted  by  Lord  Eldon,  in  Ex  parte  employed  by  the  same  persons,  no 
Young,  2  Yes.  &  B.  242,  and  thei*e-  one  of  them  can  be  entitled  to  par- 
fore  it  is  here  inserted,  although  take  of  the  profits,  until  all  that  is 
omitted  in  the  later  editions.  He  due  in  respect  to  the  part  he  holds 
said:  **It  seems  to  have  been  con-  in  the  ship  has  been  discharged, 
sidered  that  part-owners  might  But  as  one  part-owner  cannot  corn- 
have  a  lien  on  each  other's  sharas  of  pel  another  to  sell  the  ship,  there 
a  ship,  as  partners  in  trade  have  on  does  not  appear  to  be  any  mode  by 
each  other's  shares  of  their  mer-  which  he  can  enforce  against  the 
chandise.  But  I  do  not  find  this  other's  share  of  the  ship,  in  specie, 
point  to  have  been  ever  decided ;  the  payment  of  his  part  of  the  ex- 
and  there  is  a  material  difference  penses."  See  also  1  Mont,  on  P.  B. 
between  the  two  cases.  Partners  2,  c.  1,  and  Id.  App.  note  (z).  {See 
are  at  law  joint-tenants  of  their  Baker  v.  Casey,  19  Gr.  Ch.  (U.  C-) 
merchandise;  one  may  dispose  of  537.  |  Why  may  not  a  lien  be  fairly 
the  whole  property.  But  part-  presumed  in  such  cases  to  be  con- 
owners  are  tenants  in  common  of  a  templated  by  the  parties? 
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§  443.   Same  Subject.   It  does  not  appear  that  any  distinc- 
tion was  taken  by  Lord  Eldon  in  the  application  of  the 

in  fact,  as  far  as  they  go,  negative  appear  that  the  profits  made  were 
the  distinction  instead  of  supporting  not  exclusively  from  freight;  that 
it.  In  Ex  parte  Young,  in  which  there  was  a  cargo  of  beer,  or  some 
Lord  Eldon*8  mind  was  distinctly  article  of  export  to  a  small  amount, 
called  to  the  difference  between  the  that  entered  into  the  transaction, 
ship  and  her  earnings,  he  said,  *  I  If  a  distinction  like  that  contended 
have  no  doubt  that  freight  is  liable  for  —  a  distinction  which  leads  to 
tothe  joint  demand:  as  to  the  ship,  it  manifest  injustice,  and  in  support 
stands  upon  the  nice  distinction  of  of  which  nothing  but  what  Lord 
a  tenancy  in  common.'  In  Ex  Eldon  in  Young's  Case  calls  a  *  nice 
parte  Hill,  the  earnings  of  the  ship,  distinction,'  turning  upon  a  tenancy 
with  which  the  Court  had  to  deal,  in  common  —  be  not  already  estab- 
was  freight.  In  Ex  parte  Christie,  lished,  I  see  no  ground  for  it.  The 
Lord  Eldon  said,  that  what  was  case  of  Helme  v.  Smith  was  re- 
coming  from  the  master  was  joint  f erred  to.  In  that  case  it  was 
earnings.  The  language  of  Story  decided  that  the  managing  owner 
on  Partnership  is  not  opposed  to  may  sue  each  shareholder  for  his 
this  conclusion.  The  learned  author  proportion  of  the  expenses  before 
meant  only  to  state  what  he  consid-  the  adventure  ends,  which  it  was 
ered  clearly  decided  by  authority,  said  in  an  ordinary  partnership  he 
and  not  to  say  that  freight  might  could  not  do.  Other  cases  to  the 
not  be  subject  to  the  same  law  as  same  effect  were  cited.  But  there 
other  earnings  of  a  ship.  Does  is  no  reason  why  that  right  should 
principle,  then,  require  me  to  admit  preclude  the  partner,  who  made  an 
the  distinction  contended  for,  be-  advance  for  his  copartner  for  joint 
tween  freight  and  cargo,  for  a  pur-  purposes,  from  insisting,  where 
pose  like  the  present?  Suppose  a  joint  property  comes  to  be  divided, 
ship,  by  the  consent  of  the  owners,  that,  in  making  the  division,  each 
to  be  fitted  for  a  voyage,  and  to  partner,  before  he  receives  his  pro- 
make  profit  partly  by  freight,  and  portion  of  profits,  shall  be  charged 
partly  by  merchandise.  Holderness  with  his  due  proportion  of  the  ex- 
re  Shackels  furnishes  the  law  in  the  penses  of  making  them.  The  ob- 
one  case.  Upon  what  principle  is  servations  of  Mr.  Justice  Bosanquet, 
the  mode  of  adjusting  the  account  in  Helme  v.  Smith,  apply  to  that 
between  the  part-owners  to  be  split,  view  of  the  case.  Moreover,  the 
with  reference  only  to  the  nature  of  objection  would  apply  as  strongly  to 
the  earnings  the  ship  has  made?  Holderness  v.  Shackels  as  to  any 
Am  I  bound  to  hold  that  each  al-  case.  A  form  of  expression  found 
teration  in  the  employment  of  a  in  numerous  cases  was  next  relied 
ship,  which  accident  or  convenience  upon ;  namely,  that  *  freight  follows 
may,  from  day  to  day,  suggest,  is  to  the  ownership  in  a  ship,  as  an  inci- 
affect  the  rights  of  the  part-owners  dent ; '  and  Case  v.  Davidson,  and 
inter  se,  as  to  the  expenses  necessary  other  cases  to  the  same  effect,  were 
to  prepare  the  ship  for  her  employ-  referred  to.  lliis  law  I  do  not 
ment?  So  here,  in  fact  (though  it  doubt,  but  it  is  plain  that  those  cases 
forms  no  part  of  the  argument  on  have  no  bearing  upon  the  principal 
which    I    mean  to  rely),  it  does  case.     The  question  in  those  cases 
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doctrine,  whether  the  party  making  the  advances  and  expen- 
ditures was  the  ship's  husband  or  not,  or  whether  the  ship^a 

has   been,   Who  was   the  rightful  that  repairs  necessarily  and  prop- 
party  to  receive  such  freight  as  was  erly  done,  with  a  view  to  a  partic- 
payable?  and  not  whether  the  freight  ular    adventure, —  repairs   without 
to  be  paid  was  gross  or  net  freight,  which     the    particular    adventure 
which    is  the  only  question   here,  could  not  be  undertaken, —  should 
Hei-e  there  is  no  dispute  that  Bnggs  be  governed  by  the  same  considera- 
&  Co.   are  entitled  to  such  freight  tions  which  apply  to  such  ports  of 
as  is  coming  in  respect  of  Acraman's  the  refitting  and  outfit  as  are  in- 
share,  and    the  only  question   is,  separable  from,  and  not  part  of.  the 
whether  the  expenses  of  earning  the  ship.     And,  if  that  be  so,  I  cannot 
freight    are   not,  as    between    the  hesitate  in  preferring  a  condusioa 
part-owners,  to  be  first  paid  in  as-  which  (without  possible  injury  to 
certaining  what  freight  is  coming,  any  one)  excludes  the  technical  dis- 
Excluding,  then,  the  expense  of  the  tinction  upon   which   Lord    Eldoo 
repairs  of   the  ship,  I    hold    that  overruled  Doddington  r.  Hallet,  and 
the  plaintiff  has  a  right  to  have  the  applies  to  this  case  the  equitable 
gross  freight  applied  in  paying  the  rules  by  which  the  rights  of  partners 
expenses  of  the  refitting  and  outfit  inter  se  are  regulated.     I  say  with- 
of   the  ship,   before    any  division  out  possible  injury  to  any  one,  be- 
amongst  the  part-owners  shall  be  cause  if,  at  the  expiration  of  the 
made.     The  argument  against  the  adventure,  the  ship  be  of  increased 
plaintiff 's  claim  to  have  the  ex-  value,  each  tenant  in  common  will, 
penses  of  repairs  protected  in  the  in  that  chai*acter,  have  the  benefit 
same  way,  was  in  substance  this:  of  the  improvement.     The  question, 
that  the  repairs  to  the  hull  of  the  however,   is,  whether,    upon    legal 
ship  were  inseparable  from  it;  that  principles,  this  is  the  right  oonclu- 
they  were,  in  effect,  improvements  sion.     For  the  purpose  of    trying 
of  the  chattel  held  in  common,  and  this  I  will  first  suppose  that  the 
must  be  governed  by  the  same  law  repairs  are  strictly  necessary  for  the 
which  regulates  the  rights  of  the  purposes  of  the  adventure,  and  such 
shareholders  inter  $e  respecting  the  as  would  be  exhausted  in  the  adven- 
ship  itself.      Now  I  will  not  deny  ture.     Why  are  the  expenses  of  such 
that  a  case  may  exist  in  which  the  repairs  not  to  be  treated  as  part  of  the 
question  of  repairs  would  necessarily  capital  employed  by  the  adventurers 
be  so  dealt  with.    Nor  will  I  say  on  joint  account?     All  expenditure 
that  any  rule  of   logic  would   be  for  the  purpose  of,  and  necessary  to, 
violated  by  applying  that  reason  to  the   joint  adventure,   must,  prima 
all  cases  of  repairs.     Nor,  if  I  found  facie,  be  taken  to  be  the  capital 
authority  supporting  that  reasoning  embarked  in  the  adventure.    The 
in  its  application  to  repairs,  do  I  circumstance  that  the  ship  (held  in 
say  that  my  individual  opinion  is  so  common)  is,  during  the  adventure, 
strong  against  it  that  I  should  feel  improved  in  value,  cannot  by  any 
justified  in  opposing  that  opinion  to  logical  rule  alter  the  character  of 
any  distinct  authority.     But  that  is  the  expenditure  which   was  made 
not  the  question  here.     I  am  satis-  with  a  view  to  the  adventure;  and 
fied  there  is  nothing,  in  point  of  if    that  be  admitted,  the  case  is 
authority,  to  prevent  my  holding  ended;  for  a  partner  who  has  not 
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husband  was  a  part-owner  or  not.  The  lien  seems  equally  to 
have  been  denied  by  him  in  each  case.  The  ship's  husband, 
indeed,  will  be  entitled,  if  a  part-owner,  to  a  lien  for  his  dis- 
bursements and  outfits  upon  the  proceeds  and  profits  of  the 
voyage  or  adventure,  undertaken  upon  joint  account  and  for 
joint  profit  as  a  sort  of  partnership  for  the  voyage  or  adven- 
ture. And  if  the  ship's  husband  be  a  mere  stranger,  and  he 
has  regularly  come  to  the  possession  of  the  proceeds  of  the 
voyage  or  of  the  ship  itself,  if  sold,  or  of  the  ship's  documents 
and  freight,  he  will  be  entitled  to  a  lien  thereon  for  his  reim- 
bursement and  indemnity.  But  beyond  this  the  ship's  hus- 
band does  not  seem  to  be  recognized  as  having  any  peculiar 
lien,  or  at  least  not  any  upon  the  ship  or  its  proceeds.^  There 
seems  no  little  hardship  in  this  strict  doctrine  ;  and  it  forms 
a  marked  contrast  with  that  liberal  policy  with  which  the 
Court  of  Admiralty,  following  out  the  precepts  of  the  gene- 
ral maritune  law,  was  accustomed  to  act,  when  allowed  the 
free  exercise  of  its  own  jurisdiction,  by  giving  a  lien  on  the 
ship  for  all  supplies  and  expenditures  thereon.^ 

paid  up  his  share  of   the  capital  result  to  any  party  from  it.    The 

cannot  entitle  himself  to  a  share  utmost      consequence,       however, 

of  the  profits  without  giving  credit  would  be  the  apportionment  of  the 

for  the  share  of  capital  which  he  expenses  of  the  repairs.     In  this 

ought  to  have  supplied.    It  would  case,  the  evidence  is   that  the  re- 

not  be  difficult  to  suggest  a  case  in  pairs  were  necessary  for  the  adven- 

which  tenants  in  common  of  land,  ture.    The  ship,  at  the  end  of  the 

agreeing  to  be  partners  in  farming  voyage,  was  in  fact  broken  up,  and 

it  for  experimental,  as  distinguished  the  defendant  has  made  no  case  for 

from  ordinary  agricultural,  purposes,  ap])ortionment.    Where  the  reason- 

and    incurring    extraordinary    ex-  ing  upon  which  Lord  Eldon  over- 

penses  in  so  doing,  by  which  the  ruled  Doddington  i;.  Hallet  applies, 

land  itself  is  improved  during  the  it  must  be  acted  upon ;  where  it  does 

partnership,  would,  as  between  each  not,  the  principle  upon  which  Dod- 

other,  have  a  right  similar  to  tliat  dington  v.  Hallet  proceeded  will,  I 

which  I  hold  to  exist  in  this  case,  conceive,  be  followed."] 
Would,  then,  the  circumstance  (if         ^  1  Bell,  Comm.  B.  3,  Pt.  1,  c.  4, 

it  existed),  that  the  expenditure  in  §  1,  pp.  503-505, 5th  ed. ;  Coll.  on  P. 

repairs  was  not  exhausted  with  the  B.  5,  c.  4,  §  4,  p.  810, 2d  ed. ;  Abbott 

adventure,  alter  the  case?    If  ex-  on  Shipp.  Pt.  1,  c.  3,  §§  8-10,  pp.  76- 

penditure  were  necessary  or  proper  78, 5th  ed. ;  Ex  parte  Young,  2  Rose, 

for  a  specific  purpose,  why  should  78,  note;  s.  c.  2  Yes.  &  B.  242. 
this    incidental   consequence    alter        '  See  on  this  subject  the  resolu- 

the    case?      I   have    already  said  tions  of  the  Privy  Council  of  £ng- 

that     no     injury    could    possibly  land  of  the  18th  of  February,  1632, 
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§  444.   Same  Subject.    Doctrine  in  America.    In  America 
the  same  question  has  occurred,  and  the  doctrine  of  Lord 

Hardwicke  has  been  affirmed  as  best  founded  in  principle 
and  public  policy  and  convenience.^    In  short,  cases  of  this 

assented  to  by  all  the  judges,  ex-  and  an  account  prayed  against  him. 
pressly  affirming  the  jurisdiction  of  It  must  be  admitted,  the  ship  may 
the    Admiralty,  in    the    following  be  the  subject  of   partnership,  as 
terms:  **  If  a  suit  be  in  the  Court  of  well  as  anything  else,  the  use  and 
Admiralty,  for  building,  mending,  earnings  thereof  being  proper  sub- 
saving,  or  necessary  victualling  of  a  ject  of  trade,  and  the  letting  a  ship 
ship,  against  the  ship  itself,  and  not  to  freight  as  much  a  trade  as  any 
against  any  party  by  name,  but  such  other.      Then    it    appears  plainly 
as  for  his  interest  makes  himself  to  be   a  partnership  among  them, 
a  party,   no  prohibition    is  to  be  and  the  ship  itself  to  be  part  of  the 
granted,  though  this  be  done  within  subject  thereof,  which  was  to  be  let 
the  realm."     Godolph.  Adm.  Jur.  to  freight  to  the  company,  it  being 
159;  Zoilch,  Adm.  Jur.  122,  123:  their  method  of  trading.   The  foun- 
2  Bro.  Civil  &  Adm.  Law,  pp.  78,  dation  of  this  partnersliip  stock  is 
79;   Sir  Leoline  Jenkins's  Works,  the  ship  itself,  which  must  be  em- 
Vol.  2,  pp.  76,  80-84,  Argument  on  ployed,  and  the  earnings  and  profits 
Admiralty  Jurisdiction.     See  also  1  to  arise.      Undoubtedly   all    these 
Bell,  Comm.  B.  3,  Ft  1,  c.  4,  §  5,  persons    subject  to  this  agreement 
pp.  525-527, 5th  ed.  are  liable  in  solido  to  the  tradesmen 
1  Mumford  v.  NicoU,  20  Johns,  who  fitted  it  out;   and  this  agree- 
611,  overruling  the  decision  in  the  ment  for  proportional  shares  is  as 
same  case  in  the  Court  of  Chancery,  between  themselves;   which  is  the 
4  Johns.  Ch.  522;  Dunham  v.  Jar-  case  of  all  partnerships.      But    as 
vis,  8  Barb.  88,  94;    [Stewart  r.  to  all  persons  furnishing  goods  or 
Rogers,  19  Md.  98,  118.    But  see  merchandise,  or  employed  in  work, 
Merrill  ».  Bartlett,  6  Pick.  46;  Macy  each  is  liable  in  solido.^'    The  opin- 
io. De  Wolf,  3  Wood.  &  M.  193].  ion  of  Lord  Eldon  is  very  brief,  and 
jSee  The  Larch,  3  Ware,  28 ;  1  Pars,  almost  without  reasoning.     He  eb- 
on Shipp.  &  Adm.  107,  114.[     The  served,  in  Ex  parte  Young,  2  Ves. 
reasoning  of  Lord  Hardwicke  was  &  B.  242:    **The  difficulty  in  this 
to  this  effect:  **  No  purchaser  or  as-  case    arises    upon    the  decision  of 
signee  of  any  share  of  this  ship  is  Doddington    o.    Ilallet,    by    Lord 
now  before  me,  but  merely  the  rep-  Hardwicke,  which    is    directly   in 
resentative  of   Thomas  Hall,  who  point.     That  case  is  questioned  by 
was  part-owner  with  others  in  the  Mr.  Abbott,  who  doubts  what  would 
trade  of  this  ship;  and  his  repre-  be  done  with  it  at  this  day;  and  I 
sentative  is  just  in  the  same  case  as  adopt  that  doubt    The  case,  which 
he  would  be  himself;  and  these  gen-  is  given  by  Mr.  Abbott,  from  the 
eral  creditors  are  in  the  same  case,  Register's  Book,  is  a  clear  decision 
having   no  assignment  or  specific  by  Lord  Hardwicke  that  part-own- 
lien  on  his  share  in  the  ship;  and  ers  of  a  ship,  being  tenants  in  com- 
the  rule  of  determination  must  be  mon,  and  not  joint  tenants,  have  a 
exactly  the  same  as  if  Thomas  Hall  right,  notwithstanding,  to  consider 
himself  had  been  before  the  Court,  that  as  a  chattel  used  in  partner- 
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sort  are  treated  as  constituting  a  quasi  partnership,  with  refer- 
ence to  the  intended  voyage  or  adventure  upon  which  the 

ship,  and  liable,  as  partnership  ef-  from  considers  the  appellant  and 
fects  to  pay  all  debts  whatever;  to  Stilwell  to  have  been  owners  as  ten- 
which  any  of  them  are  liable  on  ac-  ants  in  common,  in  equal  moieties, 
count  of  the  ship.  His  opinion  of  the  brig  Phoenix,  and  that  they 
went  the  length  that  the  tenant  in  were  special  partners,  and  had  a 
common  had  a  right  to  a  sale.  There  joint  interest  in  the  cargo  and  voy- 
is  great  difficulty  upon  that  case,  age;  and  that  that  partnership  was 
and  the  inclination  of  my  judgment  one  entire  and  distinct  concern, 
is  agaigst  it.  But  it  would  be  a  unconnected  with  any  fonner  part- 
very  strong  act  for  me,  by  an  order  nership,  in  any  former  voyage,  in 
in  bankruptcy,  from  which  there  is  any  other  vessel ;  and  it  was  decreed 
no  appeal,  to  reverse  a  decree  made  that  a  master  should  state  an  ac- 
by  Lord  Hard wi eke  in  a  cause.  From  count  between  the  respondents,  as 
a  manuscript  note  1  know  it  was  his  assignees  of  Stilwell  and  the  appel- 
most  solemn  and  deliberate  opinion,  lant,  in  respect  to  the  brig  Phoenix, 
after  great  consideration,  that  the  and  her  cargo  and  voyage,  and  that 
contrary  could  not  be  maintained ;  the  appellant  be  charged  with  a 
and  there  is  no  decision  in  equity  moiety  of  the  net  proceeds  of  the 
contradicting  that."  In  the  note  brig  sold  at  Havana,  and  with  a 
of  Lord  Eldon's  judgment  in  2  moiety  of  the  net  proceeds  of  the 
Rose,  78,  note,  the  language  attrib-  freight  and  cargo  of  the  brig  on  the 
uted  to  him  is:  **Doddington  v.  voyage,  or  so  much,  if  any,  of 
Hallet,  I  know,  from  a  MS.  note,  the  net  proceeds  of  the  moiety  of  the 
to  have  been  Lord  Hardwicke's  freight  and  cargo  as  shall  appear 
deliberate  judgment.  In  a  case  of  due  to  the  respondents,  as  such  as- 
joint  property,  I  admit  there  cannot  signeees,  after  deducting  the  bal- 
be  much  difficulty.  It  is  different  ance,  if  any  found  due  to  the 
in  a  tenancy  in  common,  and  in  an  appellant  from  Stilwell,  or  an  ac- 
undivisible  personal  chattel.  I  cer-  count  to  be  taken  and  stated  between 
tainly  differ  from  Lord  Hardwicke ;  them,  in  respect  to  their  joint  con- 
but  I  hesitate  to  decide  against  his  cem  in  the  said  freight,  and  cargo, 
deliberate  judgment  in  a  cause  upon  and  adventure,  after  all  just  allow- 
a  petition  in  bankruptcy.  The  bet-  ances  between  them,  in  respect  to 
ter  way  will  be,  at  present,  to  inti-  such  joint  concern,  are  made.  In 
mate  my  opinion  to  be  against  this  other  words,  the  decree  considers 
lien,  leaving  the  parties,  if  dissatis-  the  appellant  and  Stilwell  as  joint 
fied,  to  apply  for  a  rehearing.  I  owners  and  partners  in  regard  to 
have  no  doubt  that  freight  is  liable  the  cargo  and  freight,  and  directs 
to  the  joint  demands.  As  to  the  the  amount  to  be  stated  on  that 
ship,  it  stands  upon  the  nice  distinc-  principle,  confining  that,  however, 
tion  of  a  tenancy  in  common."  In  to  the  particular  voyage  and  con- 
Mumford  v.  Nicoll,  20  Johns.  611,  cem  of  the  brig  Phoenix;  and  it 
Mr.  Chief  Justice  Spencer  consid-  considers  them  tenants  in  common 
ered  the  subject  very  much  at  large,  of  the  vessel  itself,  and  renders  the 
and  his  opinion  was  adopted  by  the  appellant  liable  for  the  net  proceeds 
Court  of  Errors.  Upon  that  occa-  of  the  sale  of  the  brig,  denying  to 
sion  he  said:  **  The  decree  appealed  the  appellant  a  right  to  reimburse 
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ship  is  to  be  employed  ;  and  therefore  the  repairs,  outfits,  and 
other  expenses  incun*ed  to  accomplish  the  enterprise  are 

himself  out  of  those  proceeds,  how-  and  victualling  her,  with  an  agree- 
ever  the  accounts  between  the  ap-  ment  to  pay  proportional  shares  ao- 
pellant  and  Stilwell  may  stand,  cording  to  their  interests.  The 
either  as  regards  that  voyage,  or  part-owners  claimed,  against  Hall's 
other  concerns  and  vx)yages  in  other  representatives,  a  speciBc  lien  upon 
vessels.  I  put  out  of  consideration  what  was  due  to  Hall  for  his  share, 
at  once  the  inquiry  whether  the  on  account  of  the  money  the  plain- 
appellant  knew  of  the  assignment  tiffs  had  paid  to  the  tradesmen,  in 
to  the  respondents  of  Stilwell's  in-  fitting,  etc.,  the  ship,  and  that  the 
terest  in  the  brig,  when  be  requested  administrators  should  not  run  away 
Captain  Green  to  consign  to  him  with  it,  as  part  of  the  general  assets 
the  proceeds  of  the  brig  and  cargo,  for  all  the  creditors.  Lord  Hard- 
because  there  is  no  complaint  of  the  wicke,  after  premising  that  the 
sale  of  the  brig,  which  was  made  in  case  stood  as  though  Hall  himself 
pursuance  of  instructions  originally  was  before  the  Couiii,  no  one  having 
given,  and  which  never  were  re-  a  specific  lien  on  Hall's  share  in  the 
voked;  and  because  the  appellant's  ship,  went  on  to  say  that  it  most  be 
right  depends  on  legal  principles,  admitted  that  a  ship  might  be  a 
and  not  upon  the  circumstance  that  subject  of  partnership,  as  well  as 
he  has  those  proceeds  in  his  posses-  anything  else,  the  use  and  earnings 
sion.  The  question  simply  is.  Has  thereof  being  a  proper  subject  of 
he  a  right  to  hold  them  subject  to  trade.  He  said  it  was  a  partnership 
the  inquiry  into  the  general  balance  among  them,  and  the  ship  itself  to 
of  his  account,  either  in  relation  to  be  part  of  the  subject  thereof, 
that  particular  adventure,  or  in  re-  which  was  to  be  let  to  frei^t  to  the 
lation  to  other  and  similar  adven-  company,  it  being  their  method  of 
tures?  In  short,  under  the  facts  trading.  The  foundation  of  this 
and  circumstances  of  this  case,  are  partnership  stock  was  the  ship 
the  proceeds  of  the  vessel  to  be  re-  itself,  which  must  be  employed,  and 
garded  as  partnership  property,  the  earnings  and  profits  to  arise, 
either  as  regards  the  voyage  of  the  That,  undoubtedly,  all  the  persons 
Phoenix,  or  other  and  similar  voy-  subject  to  the  agreement  are  liable 
ages  in  other  vessels?  I  understand  in  solido  to  the  tradesmen  who  fitted 
the  Chancellor  as  admitting  that  it  out,  and  the  agreement  for  the 
the  case  of  Doddington  v.  Hallet,  1  proportional  shares  is  as  between 
Yes.  Sr.  497,  is  directly  opposed  to  themselves,  which  is  the  case  of 
the  decision  he  has  ma^e,  and  that  all  partnerships.  He  said,  if  it 
he  considers  that  case  as  not  only  had  been  agreed  that  a  brewhouse 
not  having  been  acted  upon,  but  as  should  be  part  of  the  partnership 
overruled  by  the  cases  to  which  he  stock  (which  often  happened),  the 
has  referred.  We  will  see  what  case  of  the  brewhouse  being  used  in 
Lord  Hardwicke  decided  in  that  the  partnership  trade,  if  workmen 
case.  The  bill  was  founded  on  an  do  work  in  the  brewhouse,  every 
agreement  between  the  plaintiffs  partner  would  be  liable  to  that,  and 
and  one  HaU,  authorizing  the  latter  that  brewhouse  must  be  brought 
to  contract  for  the  building  of  a  into  the  partnership  account;  and 
ship,  and  for  fitting  out,  managing,  if  more  was  due  to  one  partner  than 
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deemed  to  be  made  on  joint  account,  and  intended  to  be  gov- 
erned, as  to  rights  and  liens,  by  the  rules  of  strict  partner- 

another,  all  the  shares  of  the  part-  mencement  of  the  voyage,  althoagh 

nership    stock,    consisting   of    the  he  has  not  paid  his  full  share  of  the 

lease  of  the  brewhoose,  as  well  as  outfit.     Lord  Mansfield,  in  giviug 

the  other  effects,  are  liable  to  that  the  opinion  of  the  Court,  held  that 

account.     He  went  on   to  observe  if    the    other    partners    had    been 

that  if  the  share  of  one  partner  had  obliged  to  discharge  the  amount  of 

been  assigned,  if   it  stood  on  the  the  notes  which  remained  unpaid  at 

head  of  general  equity,   he  should  the  time  of    the  bankruptcy,  the 

be  of  opinion  that  if  the  purchas-  assignees    must    have  allowed  the 

er  had  notice  of  the  pai'tnerahip,  he  other  partnei*s  the  full  sum  paid  for 

would  be  subject  to  it ;  and  he  de-  the  bankrupt,  and  would  have  come 

creed  for  the  plaintiffs.  Lord  Hard-  against  them  only  for  the  balance 

wicke     pei*fectly     understood    the  due  to  him,  if  any.     Mr.  Abbott, 

distinction  between  a  tenancy    in  in  commenting  upon  this  case,  says, 

common,  such  as  owners  of  differ-  it  seems  to  have  been  considered 

ent  shares  in  a  ship  have  among  the  part-owners  of  a  ship  might  have 

themselves,  and  a  joint  tenancy,  as  a  lien  on  each  other's  shares  of  a 

between  partners  of  the  goods  and  ship,   as  partners  in  trade  have  on 

stock  in  trade.     He  meant  to  de-  each  other's  shares  of    their  mer- 

cide,  and  did  decide,  that  a  subject,  chandise.  And  in  the  third  edition  of 

which  ordinarily  may  be  held  as  a  his  Treatise  (p.  04),  he  says:  *  It  is 

tenancy  in  common,  may,  by  the  true,  indeed,  that  as  long  as  the  ship 

acts  of  the  parties,   become  to  be  continues  to  be  employed  by  the 

held  in  joint  tenancy.      And  the  same  persons,  no  one  of  them  can 

facts  of  the  agreement  to  build  the  be  entitled  to  partake  of  the  profits, 

ship  at  their  joint  expense,  in  pro-  until  all  that  is  due,  in  respect  to 

portion    to    their   shares,  and  the  the  part  he  holds  in  the  ship,  has 

agreement  to  fit  her  out,  manage,  been  discharged.'    And  again,  after 

and  victual  her,  for  the  East  India  citing  the  case  of  Doddiugton  v. 

Company,  formed,  in  his  judgment,  Hallet,  without  a  word  of  disappro- 

such  a  community  of  interest  as  to  bation,  in  p.  96,  he  says:    'This 

constitute  that  a  partnership  trans-  usage,  or  course  of  trade,  I  appre- 

action,  in  relation  to  those  subjects;  hend  to  be  to  charge  the  assignee 

and  thus  a  specific  lien  was  acquired  or  purchaser  in  account  for  the  out- 

by  those  who  contributed  more  than  fit  and  other  expenses  incurred,  in 

their  shares,  against  the  share  of  the  respect  of  the  voyage,  of  which  he 

one  who  contributed  less  than  his  is  entitled,  in  consequence  of  his 

proportion.    This  case  derives  strong  purchase,  to  share  the  profits,  which 

confirmation  from  the  case  of  Smith  can  only  be  the  voyage  in  prosecu- 

V.  De  Silva,  Cowp.  469,  in  which  it  tion  attiie  time  of  the  purchase;  but 

was  decided,  upon  an  issue  out  of  not  to  carry  back  the  charge,   as 

Chancery,  that  the  interest  of  part-  against  him,  to  the  expense  of  any 

owners  in  a  ship,  and  in  the  profits  antecedent  adventure,  from  which 

and  loss  of  an  adventure,  undertaken  he  can  derive  no  profit.'    The  cases 

by    their    mutual    consent,   is  not  cited    by    the  Chancellor,  and  on 

affected  by  the  bankruptcy  of  one  which  he  has  relied,  to  establish  a 

of  them  taking  place  after  the  com-  contrary  doctrine,  do,  undoubtedly, 
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ships.  After  all,  there  would  seem  to  be  intrinsic  equity  in 
the  doctrine  maintained  by  Lord  Hardwicke ;  and  as  liens 
may  arise,  either  from  express  or  implied  agreements,  it  is 
but  a  reasonable  presumption,  in  the  absence  of  all  con- 
tiiolling  circumstances,  that  part-owners  do  not  intend  to 
rely  solely  upon  the  personal  responsibility  of  each  other  to 
reimburse  themselves  for  expenses  and  charges  incurred  upon 
the  common  property  for  the  common  benefit;  but  that  there  is 
a  mutual  understanding  that  they  shall  possess  a  lien  in  rem. 

strongly  impugn  the  authority  of  ceived  the  subject,  liable  to  all 
Doddington  v.  Hallet,  though  I  equities  between  the  appellant  and 
must  be  allowed  to  say  that  the  Stilwell.  Can  it  be  just  and  equit- 
case  Ex  parte  Parry,  5  Ves.  575,  is  able  to  deprive  the  appellant  of  his 
very  distinguishable,  and  does  not  right  to  reimburse  himself  for  the 
oppose  JLfOrd  Ilardwicke's  opinion,  moneys  he  has  been  compelled  to 
It  is,  however,  to  be  observed  that  pay,  as  part-owner,  for  the  default 
all  the  cases  on  which  the  decree  is  of  Stilwell,  in  whose  shoes  the  re- 
founded  are  long  since  our  Revolu-  spondents  stand?  I  answer,  unhesi- 
tion,  and  h<ive  no  authoritative  tatingly,  that  it  would  be  inequita- 
influence  here.  And  I  am  not  dis-  ble  and  unjust  to  do  so.  I  must 
posed  to  overrule  Lord  Hardwicke,  not  be  supposed  to  overrule  the  dis- 
supported,  as  I  think  he  is,  by  Lord  tinction  between  partners  in  goods 
Mansfield  and  the  other  judges  and  merchandise,  and  part-owners 
who  sat  with  him,  in  a  case  in  which  of  a  ship.  The  former  are  joint 
justice  and  right  require  him  to  be  tenants,  and  the  latter  are,  generally 
8uppoii;ed.  The  statement  of  this  speaking,  tenants  in  common;  and 
case  shows  that  it  is  much  stronger  one  cannot  sell  the  share  of  the 
for  the  appellant  than  the  case  be-  other.  But  I  mean  to  say  that 
fore  Lord  Hardwicke.  The  vessel  part-owners  of  a  ship  may,  under 
here  was  owned  in  equal  shares,  and  the  facts  and  circumstances  of  this 
was  fitted  out,  or  to  be  fitted  out,  case,  become  partners  as  regards 
on  a  circuitous  4;rading  voyage,  at  the  proceeds  of  the  ship;  and  if 
the  joint  expense  of  the  parties.  It  they  are  to  be  so  regarded,  the  right 
was,  therefore,  a  limited  and  special  of  one  to  retain  the  proceeds  until 
partnership,  not  only  as  to  the  he  is  paid  what  he  has  advanced 
cargo,  freight,  and  the  profits  there-  beyond  his  proportion,  is  uuques- 
on,  but  as  to  the  fitting  out  of  the  tionable."  {See  Baker  v.  Casey, 
vessel.  The  appellant,  after  pay-  19  Gr.  Ch.  (U.  C.)  537.  And  in  such 
ing  his  proportion  of  mechanics'  case  an  assignee  of  the  interest  of 
bills  and  shipchandlery,  under  the  one  of  the  joint  owners  in  a  partic- 
assurance  they  had  been  paid  by  ular  voyage  or  adventure  can  take 
Stilwell,  is  called  upon  and  com-  only  the  interest  which  his  assignor 
polled  to  pay  them  over  again.  The  had  in  the  earnings  of  the  vessel, 
respondents  are  assignees  for  pnor  after  the  adjustment  of  the  pa^tne^ 
debts,  and  are  chargeable  with  ship  accounts.  Williama  o.  Law- 
notice,  or,  at  all  events,  have  re-  reuce,  47  N.  Y.  462.} 
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§  445.  Right  to  displace  Master.  We  have  already  had 
occasion  to  state  that  the  majority  in  interest  of  the  part- 
owners  have  a  right  to  appoint  the  master  and  officers  of  the 
ship.^  This  right  necessarily  carries  with  it  the  right  to  dis- 
place and  dispossess  the  master  and  other  officers  when  in 
authority  or  possession  of  the  ship ;  and  it  will  make  no  dif- 
ference, in  this  respect,  whether  the  master  or  other  officer 
be  a  part-owner  or  not.  However,  when  a  court  of  admi- 
ralty is  called  upon  to  enforce  this  right,  although  it  allows 
the  authority  to  displace  and  dispossess  to  be  exercised  at  the 
sole  pleasure  of  the  majority,  if  the  master  or  other  officer  is 
a  mere  stranger,  yet  if  he  is  a  part-owner,  the  court  com- 
monly requires  some  reasonable  ground  to  be  stated  therefor.^ 

§  446.  Implied  Authority  of  one  Partroumer  to  hind  the  Others. 
It  often  becomes  a  matter  of  important  inquiry,  to  what  ex- 
tent the  implied  authority  of  one  part-owner  extends  to  bind 
the  others  in  the  concerns  of  the  ship,  when  there  is  no  real 
disagreement  among  them  which  affects  their  respective 
rights.^  As  to  this,  we  have  seen  that  one  part-owner  may 
bind  the  others  by  his  contract  for  repairs  and  materials  and 
expenses  of  outfits  by  implication,  when  there  is  no  known 
disagreement  among  them  and  there  is  an  acquiescence  in 
what  is  done  or  is  doing.^    But  there  are  certain  other  au- 

1  Ante,  §  432.     {And  the  master  &  Siegmund,  Edw.  Adm.  242.    But 

so  appointed  will  be  entitled  to  bind  see  The  See  Renter,  1  Dods.  22.  The 

all  the  co-owners  in  the  ordinary  court  will  not  dispossess  a  master  who 

business  of  the  ship.     McCready  v,  is  equitable  owner  of  a  moiety  of  a 

Thorn,  51  N.   Y.   454.      See  also  vessel,  at  the  instance  of  the  legal 

1  Pars,  on  Shipp.  &  Adm.  95.  |  [Nor  owner  of  more  than  a  moiety.     The 

will    the    master,    though   a  part-  Victoria,  Swabey,  408.]    jit  seems 

owner,    be    allowed,    against    the  that  a  master  who  is  also  a  co-owner 

wishes  of  the  owner  of  a  greater  part  has  no  lien  upon  a  certificate  of 

of  the  vessel,  to  remain  in  posses-  registry  or  ship's  papers  in  case  of 

sion,   on    giving   security   for   the  wrongful  dismissal  by  the  managing 

amount  of  his  co-owners'  interest,  owners.    The  St.  Olaf,  3  Aspinall's 

The  Kent,  1  Lush.  495.]  Marit.  Law  Cas.  208.} 

«  The  New  Draper,  4  Rob.  287,         »  Ante,  §  419. 
290,291.     1  See  Higgins  ».  Jenks,  3         *  Ante,   §§  419,   421;    Davis  v. 

Ware,  17 ;  Clayton  ».  Schooner  Eliza  Johnston,  4  Sim.  539.     [See  post, 

B.  Emory,  4  Fed.  Rep.  342.}    [The  §  455];  jFrazer  v.  Ciithbertson,  6 

court  will  not  generally  interfere  in  Q.  B.  D.  93;  McCready  v.  Thorn, 

the  case  of  foreign  vessels.  The  Johan  51  N.  Y.  454.  | 
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thorities  which  do  not  arise  by  implication  of  law  under  ordi- 
nary circumstances ;  and  therefore  such  authorities,  whether 
exercised  by  a  ship^s  husband  or  by  a  mere  partowner,  will 
not  bind  the  other  owners^,  unless  there  is  either  direct  proof 
or  a  strong  presumption  that  they  have  been  positively  con- 
ferred upon  them.^  Thus,  for  example,  neither  the  ship  s 
husband  nor  any  part-owner,  as  such,  has  a  right  to  insure 
the  ship,2  or  to  borrow  money  on  account  of  the  owners  or  of 
other  part-owners  ;  ^  or  to  pledge  their  shares  in  the  ship  for 
the  expenses  of  a  law  suit> 

§  447.  DiMolution  of  Connection  between  Part-otvnera.  We 
have  seen,  in  cases  of  partnership,  that  the  dissolution  there- 
of is  not,  under  all  circumstances,  dependent  upon  the  sole 

^  [See  Chappell  v.  Bray,  30  L.  J.  non  v.  Godden,  4  Aspinairs  Marit. 

H.  8.  Exch.  24;  Donald  i;.  Hewitt,  Law  Gas.  10.     It  is  said  in  Afc- 

33  Ala.  534;  ante,  §  421.]  Cready  v.  Thorn,  51  N.  Y.  454,  that 

^  [Foster  v,  U.  S.  Ins.  Co.,  11  when  the  circumstances  are  such  as 

Pick.  85;   Sawyer  v.  Freeman,  35  to  justify  the  master,  ship's  hos- 

Me.  542;    McCready  v,  WoodhuU,  band,  or  part-owner  in  purchasing 

84  Barb.  80];   {Knight  v.  Eureka  upon  credit  necessary  supplies,  the 

Fire  &  Marine  Ins.  Co.,  26  Ohio  same    circumstances    will    justify 

St.  664;  Woods  v.  Pickett,  30  La.  them  in  borrowing  money  upon  the 

Ann.  1095.     The  fact  that  an  owner  credit  of  the  owners,  to  pay  cash  for 

of  more  than  half  a  ship,  acting  for  the  same  articles.     A  ship's  has- 

five  or  six  years  as  ship's  husband,  band  who,  with  the  authority  of  the 

has  kept  her  insured  for  himself  ship-owners,  has  entered  into  a  char- 

and  the  other  owners,  by  time-poli-  ter-party,  cannot  enter  into  another 

cies   obtained    by   him   annually,  agreement  with  the  charterers,  so  as 

without  any  interference  by  them,  to  bind  the  ship-owners,  cancelling 

containing  a  clause  for  submitting  the  charter-party  and  providing  for 

to  arbitration  any  dispute  about  a  different     arrangements,     without 

loss,  warrants  an  inference  that  he  their   express   authority,  althoagh 

is  authorized  to  settle  by  arbitration  the  latter  agreement  may  be  for  the 

any  claim  for  a  loss  under  a  like  benefit  of  the  ship-owners.  Thomas 

policy.     Hamilton  v.  Phosnix  Ins.  v.  Lewis,  4  Aspinall's  Marit  Law 

Co.,  106  Mass.  395 1.  Cas.  51}.    [Nor  can  one  part-owner 

*  French  v.  Backhouse,  5  Burr,  purchase  a  cargo.    Hewett  v.  Buck, 

2727;  Campbell  r.  Steen,  6  Dow,  17  Me.  147.] 
116;  Coll.  on  P.  B.  5,  c.  4,  §  4,  pp.         *  Ibid.    [But  a  managing  owner 

811,  812,  2d  ed. ;  Abbott  on  Shipp.  has  authority  to  procure  bail  for  the 

Pt.  1,  c.  3,  §  8,  pp.  76,  77,  5th  ed. ;  release  of  a  vessel  which  has  been 

Hooper  o.  Lusby,  4  Camp.  66;  Bell  arrested  under  order  of  a  court  of 

V.  Humphries,  2  Stark.  345 ;  3  Kent,  admiralty.     Barker  v.  Highley,  15 

157;  1  Bell,  Coram.  B.  3,  Pt.  1,  c.  4,  C.  B.  n.  8.  27;  8.  c.  10  Jur.  N.  s. 

§  1,  pp.  508,  504,  5th  ed.;   {Bey-  391]. 
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will  of  any  one  partner ;  but  can,  in  some  cases,  be  accom- 
plished only  by  the  decree  of  a  court  of  equity.^  The  case 
is  far  otherwise  with  respect  to  part-owners,  who  are  not 
compellable  to  maintain  their  connection  with  each  other  for 
any  period  ;  but  each  may  terminate  it  at  pleasure,  by  a  sale 
of  his  own  share,  without  the  privity  or  consent  of  the  others.' 
The  connection  may  also  be  dissolved  by  the  death  or  bank- 
ruptcy of  any  one  part-owner ;  for  then  his  share  passes  by 
operation  of  law  to  the  representative  or  assignee  of  such 
part-owner.  The  absolute  destruction  of  the  ship,  also, 
amounts  to  a  complete  dissolution  thereof. 

§  448.  Molloy^B  Opinion  on  Constructive  Oumerahip,  Mol- 
loy  has  put  some  curious  cases  of  the  constructive  ownership, 
as  well  as  of  the  constructive  destruction  of  a  ship,  which  it 
may  be  well  to  state  in  his  own  words.  "  If  a  ship  be  broken 
up  or  taken  in  pieces,  with  an  intent  to  conyert  the  same  to 
other  uses ;  if  afterwards,  upon  advice  or  change  of  mind, 
she  be  rebuilt  with  the  same  materials,  yet  this  is  now 
another,  and  not  the  same  ship,  especially  if  the  keel  be  ript 

^  Ante,  §§  275,  282-303.  person  at  any  time,  —  a  rule  better 

*  Coll.  on  P.  B.  5,  c.  4,  §  1,  p.  adapted  to  the  present  state  of  com- 

796,  2d  ed. ;  Id.  §  4,  p.  811 ;  Molloy,  meroe  than    that    which    formerly 

de  Jure  Mar.  B.  2.  c.  1,  §  3;  Ab-  prevailed  among  some  of  the  na- 

bott  on  Shipp.  Ft.  1,  c.  1,  §  3,  p.  3;  tions  of  the  continent,  and  which 

Id.  c.  3,  §  7,  p.  75,  5th  ed.  —  Lord  did  not  permit  the  sale  of  a  ship 

Tenterden,  in  his  work  on  Shipping  until  after  a  possession  of  three  or 

(Abbott  on  Shipp.  Pt.  1,  c.  3,  §  7,  more  years,  or  at  least  not  till  after 

pp.  75,  76,  5th  ed.),  has  remarked  the  performance  of  one  voyage  at 

upon  the  difference  between  the  law  the  charge  and  risk  of  the  part- 

of   England   and   that  of   foreign  owners.     The  old  rule  appears  to 

maritime  nations  as  to  the  right  of  have  been  framed  with  a  view  to  the 

sale.     He  says:    **We   have   seen  interest  of  the  master,  who  in  former 

that  the  C!ourt  of  Admiralty  cannot,  times  was  a  principal  owner,  and 

in  any  case,  compel  any  of  the  part-  was  the  person  who,  with  the  pecu- 

owners  to  sell   his   interest.     The  niary  assistance  of  the  other  owners, 

French    ordinance    prohibits    one  generally  caused  the  ship  to  be  built 

part-owner  of  a  ship  from  forcing  in  the  expectation  of   being   em- 

his  companion  to  a  sale  (which  by  ployed  in  the  command,  an  expecta- 

the  French  laws  one  tenant  in  com-  tion  that  might  be  defeated  if  the 

mon  might  in  general  do),  except  others  could   sell   their   shares  to 

in  case  of  equality  of  opinions  upon  strangers,  who,  acquiring  a  major- 

the  undertaking  of  a  voyage.    But  ity  of  interest,   might   appoint   a 

a  part-owner  may  by  our  law  dis-  friend  of  their  own." 
pose   of    his   interest   to   another 
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up  or  changed,  and  the  whole  ship  be  once  all  taken  asander 
and  rebuilt,  there  determines  the  partnership  quoad  the  ship. 
But  if  a  ship  be  ript  up  in  parts,  and  taken  asunder  in  parts, 
and  repaired  in  parts,  yet  she  remains  still  the  same  vessel, 
and  not  another ;  nay,  though  she  hath  been  so  often  re- 
paired, that  there  remains  not  one  stick  of  the  original  fabric. 
If  a  man  should  repair  his  ship  with  plank  or  other  materials 
belonging  to  another,  yet  the  ship  maintains  and  keeps  her 
first  owners.  But  if  a  man  take  plank  and  materials  belong- 
ing to  another,  and  prepared  for  the  use  of  shipping,  and  with 
them  build  a  ship,  the  property  of  the  vessel  follows  the  own- 
ers of  the  materials,  and  not  the  builder.  But  if  a  man  cut 
down  the  trees  of  another,  or  takes  timber  or  planks  prepared 
for  the  erecting  or  repairing  of  a  dwelling-house,  naj^  though 
some  of  them  are  for  shipping,  and  builds  a  ship,  the  property 
follows  not  the  ©wners  but  the  builders."  * 

§  449.  Remedies  of  Part-owners  against  each  other.  Part- 
owners  being  tenants  in  common,  one  or  more  of  them  cannot 
maintain  any  action  at  the  common  law  against  the  others  for 
detaining,  or  even  for  forcibly  carrying  away  the  ship  ;  ^  but 
they  may  for  the  destruction  of  the  ship ;  and,  by  parity  of 
reasoning,  probably  for  a  sale  of  the  entirety  of  the  ship  with- 
out their  consent.^    The  right,  also,  to  an  account  of  all  the 

^  MoUoy,  de  Jure  Mar.  B.  2,  c.  1,  Wilson  v.  Reed,  3  Johns.  175,  the 

§§  6,  7.  court    expressly    held    that   trover 

^  Molloy,  de  Jure  Mar.  B.  2,  c.  1,  would  lie  by  one  tenant  in  common 

§  2;   Abbott  on  Shipp.  Ft.  1,  c.  8,  against  another  for  a  sale  by  the 

§4,  pp.  70, 71,  5th  ed.;  3  Kent,  157;  latter  of  the  entirety  of  a  chattel. 

1  Mont,  on  P.  B.  2,  c.  1 ;  Barnardis-  [If  a  yessel  is  forcibly  taken  out  of 

ton  V.  Chapman,  cited  4  East,  121-  the  possession  of  one  part-owner  by 

123;    Heath  v.   Hubbard,  4  East,  another  part-owner,  and  sent  on  a 

110;   Litt.  §  323;  Co.  Litt.  198  b,  voyage  on  which  it  is  lost,  trover 

200  a.     [See  The  Ocean,  1  Sprague,  will  lie.    Bamardiston  v.  Chapman, 

535.]  cited  in  Heath  v.  Hubbard,  4  East, 

«  Bloxam  ».   Hubbard,  5  East,  110,   121;    Lowthorp   v.    Smith,   1 

407,  421;  Wilson  ».  Reed,  3  Johns.  Hayw.    (N.    C.)    255;    Knight   ©. 

175.  —  There  is  a  strong  intimation,  Coates,  1  Ir.  Law,  53.     The  margi- 

in  Heath  v.  Hubbard,  4  East,  110,  nal  note  in  this  last  case  is  wrong, 

that  the  sale  of  the  entire  ship  by  {Where  two  or  more  joint  owners  of 

one  part-owner  is   not  such  a  de-  a  yessel  wrongfully  seized  it,  there- 

struction  of  the  ship  as  will  entitle  by  interrupting  a  voyage  for  which 

the  others  to  maintain  an  action  of  it  was  then  under  charter,  one  or 

trover  against  him.    In  the  case  of  more  of  the  other  owners  injured 
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earnings  and  profits  of  the  ship  by  all  the  part-owners  is 
clear  and  indisputable.  But  at  law  there  is  no  small  embar- 
rassment in  their  proceeding  to  compel  an  account  of  the 
earnings  and  profits  which  have  been  received  by  some  of 
the  part-owners  who  refuse  to  render  any  account.^  The 
ordinary  remedy  in  cases  of  this  sort  is  by  a  bill  in  equity,  to 
which,  in  general,  all  the  owners  should  be  made  parties, 
either  as  plaintiflEs  or  as  defendants.'  We  say,  the  ordinary 
remedy,  and  to  which,  in  general,  all  the  parties  should  be 
made  parties ;  because  there  may  be  cases  in  which  one  of 
the  part-owners,  or  the  ship's  husband,  or  any  other  agent 
may  have  entered  into  an  agreement,  by  which  he  may  bind 
himself  to  account  with  each  of  the  part-owners  severally  for 

thereby  may  maintain  an  action  at  ant  are  to  be  tenants  in  common, 

law  against  them  to  recover  dam-  Ripley   v.   Crooker,  47  Me.    370.] 

ages  occasioned  by  their  wrongful  {Where  one  of  two  or  more  owners 

act.     Kellum  r.  Knechdt,  17  Hun,  of  a  vessel  insures  the  same  in  mu- 

583.  (     In  Moody  v.  Buck,  1  Sand,  tual  companies  in  his  own  name, 

804,  it  was  held  that  one  part-owner,  for  the  benefit  of  all,  charging^  the 

having  the  exclusive  use  and  posses-  premiums  advanced  to  the  joint  ao- 

sion  of  a  ship,  was  not  liable  to  the  count,  and  subsequently  receives  as 

other  part-owners  for  carelessness  in  his  portion  of  the  profits,  *'  dividend 

his  use  of  it.]      (See  1   Pars,   on  scrip,"  issued  by  the    companies, 

Shipp.  &  Adm.  93.     See  also  Dyck-  each  owner  is  entitled,  in  an  action 

man    v.  Valiente,   42   N.  Y.   549,  for  an  account,  to  a  share,  in  the 

though  in  this  case  a  bill  iu  equity  same  proportion  as  he  paid  toward 

was  held  to  be  the  proper  remedy,  the  original  premiums.     Boardman 

since  the  rights  of  the  parties  could  v,  Gaillard,  60  N.  Y.  614.} 
not  be    ascertained  except  by  an         ^  Story ,  Eg.  Jur.  §  466 ;  Coll.  on 

accounting.     See  below.}  P.  B.  5,  c.  4,  §  4,  pp.  812,  813,  2d 

1  Coll.  on  P.  B.  5,  c.  4,  §  4,  pp.  ed. ;   Abbott  on  Shipp.  Pt.  1,  c.  3, 

812,  813,  2d  ed. ;  Abbott  on  Shipp.  §  12,  pp.  81,  82,  5th  ed. ;  Moffatt  r. 

Pt.  1.  c.  3,  §  12,  pp.  80,  81, 5th  ed. ;  Farquharson, 2  Bro.  Ch,  338:  Story, 

1  Story,  Eq.  Jur.  §§  442-450.     [See  Eq.   PI.   §  166.      [See  Milbum  ». 

Starbuck  v,    Shaw,  10  Gray,  492;  Guyther,  8  Gill,  92.]    lUpon  such 

but  see  Wood  v.  Merritt,  2  Bosw.  a  bill  the  decree  should  settle  the 

368.     An  action  of  account  will  lie  accounts  between  the  several  owners 

by  one  part-owner  against  the  other  as  if  each  was  a  plaintiff  in  a  bill 

who  has  received  the  earnings  of  against  his  co-owners,  and  execu- 

the  ship  from  the  master.    Jarvis  v.  tion  should  issue  iu  favor  of  each 

Noyes,  45  Me.  106.     So  an  action  part-owner  to  whom  a  balance  is 

may  be  brought  by  one  party  to  a  found  due,  against  such  as  are  equi- 

contract  for  building  a  ship  against  tably  liable  to  pay  the  same.     Little 

the    other,  for  a   breach   thereof,  v.  Merrill,  62  Me.  328. } 
though  the  plaintiff  and   defend- 
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his  separate  share  of  all  proceeds  and  profits  in  his  hands ; 
and  such  an  agreement,  under  such  circumstances,  may  en- 
title each  part-owner  to  maintain  an  action  at  law  for  such 
share  ;  and  if  that  should  fail,  or  be  found  inadequate,  it  will 
entitle  him  to  maintain  a  separate  bill  in  equity  for  an  account 
thereof  without  making  the  other  part-owners  parties.* 

§  450.  Roman  and  Foreign  Law,  This  duty  to  account  for 
all  the  earnings  and  profits  is  so  manifestly  a  dictate  of  gen- 
eral justice  that  it  must  naturally  find  a  place  in  the  jurispru- 
dence of  every  civilized  country.  It  is  fully  recognized  in 
the  Roman  law,  and  in  the  modern  jurisprudence  of  conti- 
nental Europe.^  The  Roman  law  applies  to  all  cases  of  this 
sort  the  common  rule  of  partnership.  The  Digest  says  :  ^^  Si 
actor  impensas  aliquas  in  rem  communem  fecit,  sive  socius 
ejus  solus  aliquid  ex  ea  re  lucratus  est,  velut  operas  servi 
mercedesve ;  hoc  [communi  dividundo]  judicio  eorum  om- 
nium ratio  habetur.     Sive  autem  locando  fundum  commu- 

^  Owston  V.  Ogle,  13  East,  638;  master  and  co-owner  of  a  whaling 
Abbott  on  Shipp.  Ft.  1,  o.  3,  §  12,  yessel,  after  the  voyage  had  been 
pp.  81,  82,  5th  ed. ;  Coll.  on  P.  B.  made  up  and  the  amount  due  for 
5,  c.  4,  §  4,  p.  912,  2d  ed.  The  his  lay  ascertained,  and  the  proceeds 
case  of  Owston  v.  Ogle,  13  East,  of  the  voyage  were  in  the  hands  of 
538,  was  a  case  where  a  suit  at  law  the  other  owners,  it  was  held  that 
for  a  share  of  the  net  profits  was  he  was  entitled  to  recover  in  admi- 
brought,  under  an  agreement  of  this  ralty  the  amount  due  him  as  master, 
sort,  by  one  part-owner  against  the  notwithstanding  his  oo-ownership. 
ship's  husband,  who  was  also  a  part-  Dexter  v,  Munroe,  2  Sprague,  39. 
owner,  and  was  successfully  main-  But  in  England  the  Admiralty 
tained.  The  case  of  Wilson  v.  Cut-  Court  Act  of  1861  (24  Vict.  c.  10) 
ting,  10  Biug.  436,  and  Servante  v,  §  8,  expressly  confers  upon  the  ad- 
James,  10  B.  &  C.  410,  turned  upon  miralty  jurisdiction  of  accounts  be- 
similar  considerations.  [The  ad-  tween  part-owners.  See  also  The 
miralty  has,  in  general,  no  juris-  Eider,  40  L.  T.  n.  s.  562 ;  The  Lady 
diction  in  matters  of  account  be-  of  the  Lake,  L.  R.  3  Adm.  &  Eocl. 
tween  part-owners.  See  the  question  29.  And  duder  the  Judicature  Act 
fully  treated  in  Kellum  v.  Emerson,  of  1875,  §  25,  the  Court  of  Admi- 
2  Curt.  C.  C.  79.  See  also  Tunno  ralty  will  appoint  a  receiver  in  a 
o.  The  Betsina  (U.  S.  Dist.  Court  suit  between  co-owners,  where  cir- 
for  S.  C),  6  Am.  Law  R^.  406];  cnmstanoes  exist  which  in  the  opin- 
{Hall  V,  Hudson,  2  Spragfue,  65;  ion  of  the  court  render  such  a  course 
Hazard  o.  Howland,  Ibid.  68;  The  just  and  convenient  The  Ampthill, 
Schooner  Ocean  Belle,  6  Bened.  5  P.  D.  2241. 
253;  The  Marengo,  1  Lowell,  52.  <  1  Valin,  Comm.  Lir.  2,  tit.  8, 
In  a  case  where  the  libellant  was  art.  5,  p.  578,  ed.  1766. 
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iiern,  sive  colendo,  de  fundo  communi  quid  socius  consecutus 
sit,  communi  dividundo  judicio  tenebitur."  ^  Again  the  Code 
says :  "  Idem  eorum  etiam,  quae  vobis  permanent  communia, 
fieri  divisionem  providebit ;  tam  sumptuura  (si  quis  de  vobis 
in  res  communes  fecit),  quam  fructuum.'*  ^  The  reason  given 
is  :  "  Ut  in  omnibus  sequabilitas  servebur."  ^ 

§  451.  The  Same.  The  Roman  law,  indeed,  seems  to  have 
gone  a  step  further  than,  perhaps,  has  as  yet  been  distinctly 
recognized  at  the  common  law,  and  that  is,  by  giving  a  com- 
plete remedy,  in  taking  an  account  and  making  an  allowance 
for  all  losses  occasioned  by  the  fraud  or  negligence  of  one 
part-owner,  to  the  others,  in  the  management  of  the  common 
property.  "  Item  doli  et  culpsB  (cum  in  communi  dividundo 
judicio  hasc  omnia  venire  non  ambigatur)  rationem,  ut  in  omni- 
bus aequabilitas  servetur,  habiturus.  "  *  And  again :  "  Venit 
in  communi  dividundo  judicium,  etiam  si  quis  rem  communem 
deteriorem  fecerit ;  forte  servum  vulnerando,  aut  animum  ejus 
corrumpendo,  aut  arbores  ex  fundo  excidendo."  ^  Probably 
our  courts  of  equity  would,  in  many  cases,  act  upon  the  same 
just  and  enlarged  policy  ;  but  it  would  not  be  easy  to  point 
out  many  instances  of  its  actual  exercise  and  application  in 
practice. 

§  452.  French  Law.  Pothier  has  enumerated,  in  a  general 
way,  some  of  the  duties  and  obligations  which  part-owners 
owe  to  each  other.  Among  others,  he  enumerates  the  duty 
of  each  part-owner  to  pay  his  share  of  the  debts  and  charges 
contracted  for  the  common  concern ;  ^  to  account  with  the 
other  part-owners  for  their  shares  of  the  common  earnings 
and  profits  in  his  hands  ;  and  to  pay  the  debts  due  by  him  to 
them,  as  well  as  the  damages  sustained  by  them  by  his  acts 
or  negligences^  Some  of  these  duties  and  obligations  are  so 
obvious,  and  so  analogous  to  the  like  duties  and  obligations 
between  partners,  that  it  does  not  seem  to  be  of  any  impor- 
tance to  dwell  upon  them,  or  even  to  enumerate  them  in 

1  D.  10,  8, 11;  Id.  10,  3,  6,  2.  '  D.  10,  8,  8,  2;  Poth.  de  Soc.  n. 

«  Cod.  8,  87,  4.  190. 

•  Ibid.  •  Poth.  de  Soc.  n.  187-189,  191, 

*  Ibid.  192. 

V  Poth  de  Soc.  n.  189, 190. 
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detail.  But  here,  again,  we  must  not  assume,  as  a  matter 
of  course,  that  any  one  or  more  of  the  part-owners  is  entitled, 
at  the  common  law,  to  a  compensation  for  losses  sustained  by 
the  negligence  or  misconduct  of  the  others  in  the  manage- 
ment of  the  common  property,  where  no  special  agency  has 
been  assumed,  simply  because  the  Roman  law  or  the  French 
law  would  seem,  in  the  like  cases,  to  justify  it ;  ^  for  the  com- 
mon-law authorities  have  not  as  yet  recognized  any  such  gen- 
eral doctrine ;  and  some  of  them  may,  perhaps,  be  thought  to 
point  to  a  different  conclusion.^ 

§  453.  Part-aumers  not  bound  by  Hack  Other^%  Statements  or 
Admisnona.  We  may  conclude  this  head  with  the  considera- 
tion of  the  question,  how  far  part-owners  are  bound  by  the 
statements  or  admissions  of  each  other,  where  neither  of  them 
is  the  common  agent  of  the  ship,  or  the  separate  agent  of  any 
one  part-owner  of  the  ship.  We  have  already  seen  that  the 
statements  and  admissions  of  one  partner,  during  the  contin- 
uance of  the  partnership,  will  bind  the  others  as  evidence, 
according  to  the  common  law.^  But  the  same  docti'ine  has 
never  been  applied  to  the  case  of  part-owners.^  The  reason 
sometimes  assigned  for  this  distinction  is,  that,  in  case  of  a 
partnership,  every  man  knows  who  his  partner  is.  But  when 
one  part-owner  sells  his  share,  the  remaining  partowners,  not 
being  privy  to  the  instrument  by  which  the  new  part-owner 
is  created,  may  be  entirely  ignorant  of  the  fact  who  the  per- 
son is  who  has  thus  become  a  part-owner  with  them.^  But 
the  truer  and  broader  ground  is  that  there  is  no  community 
of  interests,  or  of  rights,  or  of  authorities  between  part-own- 
ers ;  and  they  are  not,  as  in  cases  of  partnership,  agents  of 
each  other  in  the  concerns  of  the  ship,  unless  some  special 
authority  is  expressly  or  impliedly  delegated  to  them  for  the 
purpose.  Part-owners  are  not,  therefore,  bound  by  the  acts 
of  each  other,  unless  those  acts  ^re  specially  authorized;  and 
hence,  it  follows,  a  fortiori^  that  the  mere  admissions  of  one, 
without  any  such  authority,  ought  not  to  bind  the  others. 

^  Poth.  de  Soc.  n.  190.  819,  820,  2d  ed. ;  Jaggers  v.  Bin- 

«  Ante,  §§  450,  451.  nings,  1  Stark,  64. 
*  Ante,  §  107.  *  Mr.  Justice  Bailey  in  Wilson 

«  Coll.  on  P.  B.  4,  c.  4,  §  5,  pp.  v.  Dickson,  2  B.  &  Aid.  2,  12, 13. 
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Even  an  act  of  one  part-owner,  which  will  ordinarily  make 
the  ship  liable  to  condemnation,  if  done  with  the  privity  of 
the  other  owners,  will  not  produce  any  such  efltect,  except  as 
to  his  own  share,  when  it  is  done  without  such  privity ;  for 
that  implies  co-operation  and  consent.^ 

§  454.  Joinder  of  PartrOwnerB  in  Actions  against  Third 
Persons.  Let  us  in  the  next  place  proceed  to  the  considera- 
tion of  the  rights  and  remedies  of  pait-owners  of  ships  against 
third  persons.  Tliese  may  arise  either  from  contracts  made 
with  such  persons,  or  from  torts  committed  by  them  upon 
the  common  property.  In  respect  to  both,  all  the  part-owners 
constitute  in  point  of  law  but  one  owner;'  and  therefore 
all  contracts  made  by  them,  either  personally,  or  through  the 
instrumentality  of  an  agent  or  ship's  husband,  with  third  per- 
sons, are  treated  as  entire  joint  contracts ;  and  the  remedy 
for  any  breach  thereof  must  be  in  the  name  of  all  the  part- 
owners  against  the  other  contracting  party.  If  the  name  of 
any  one  be  omitted,  it  is  ordinarily,  upon  the  technical  rules  of 
pleading  at  the  common  law,  fatal  to  the  maintenance  of  the 
suit ;  for  by  those  rules  all  the  contracting  parties,  who  are 
plaintiffs,  are  positively  required  to  join  in  the  suit.^   In  cases 

^  The  Jonge  Tobias,  1  Rob.  329;  work  on  Shipping,  puts  the  case  as 

Coll.  on  P.  B.  5,  0.  4,  §  5,  p.  820,  open  for  consideration  at  the  com- 

2d  ed. ;  2  Wheat.  App.  37-40.    [See  mon  law.     There  is,  however,  some 

The  William  Bagaley,  5  Wallace,  reason  to  doubt  whether  in  such  a 

877.]  case  the  remedy  of  the  other  part- 

^  Abbott,  on  Shipp.  Pt.  1,  c.  3,  owners  is  not  exclusively  in  equity. 

§  13,  p.  81 ,  5th  ed.  Lord  Tenterden  has  stated  the  whole 

*  Abbott  on  Shipp.  Pt.  1,  c.  3,  doctrine  in  the  following  terms:  **In 
§  14,  p.  82,  5th  ed. ;  CoU.  on  P.  B.  the  case,  however,  of  an  action  for 
5,  c.  4,  §  6,  pp.  820-822,  2d  ed. ;  1  the  freight  of  goods  conveyed  in  a 
Bell,  Comm.  B.  3,  Pt.  1,  c.  4,  §  5,  general  ship,  all  the  part-owners 
pp.  519,  520,  5th  ed.;  Skinner  o.  ought  to  join,  or  if  they  do  not,  the 
Stocks,  4  B.  &  Aid.  43?;  1  Chitty  defendant  may  avail  himself  of  the 
on  PI.  pp.  6-8,  3d  ed. ;  Baker  v,  objection  by  evidence  at  the  trial, 
Jewell,  5  Mass.  460;  Coll.  on  P.  B.  and  without  plea  in  abatement,  ac- 
8,  c.  5,  §  \j  pp.  461,  462,  2d  ed. ;  1  cording  to  the  general  rule  of  law 
Mont,  on  P.  B.  2,  c.  1.  There  may,  and  the  distinction  between  con- 
perhaps,  be  an  exception  where  one  tracts  and  wrongs ;  unless,  perhaps, 
part-owner  has  received  his  own  some  one  should  have  received  his 
share  of  the  money  due  on  the  con-  own  share,  or  have  released  his 
tract,  or  has  released  his  claim  to  it.  claim  to  it.  The  necessity  of  all 
At  least,  Lord  Tenterden,  in  his  the  part-owners  joining  as  plaintiffs 
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of  tort,  a  more  mitigated  doctrine  prevails ;  for  whUe  all  the 
part-owners  are,  at  the  common  law,  required  in  strictness  to 
join  in  every  suit  for  any  tort  committed  against  the  common 
property,  nevertheless,  the  omission  to  join  any  one  or  more 
of  them  can  be  taken  advantage  of  only  in  a  preliminary  stage 
of  the  suit  by  a  plea  in  abatement ;  and  if  no  such  plea  is 
filed  in  the  cause,  it  is  a  waiver  of  the  objection,  and  will  not 
affect  the  rights  of  the  plaintiffs  upon  a  trial  of  the  merits.^ 

in  the  suit,  in  this  case,  is  founded  the  three    to    be    indemnified   for 

upon  the  consideration  that  all  of  costs}. 

them  are  partners  with  respect  to  ^  Abbott  on  Shipp.  Pt.  1,  c.  3, 
the  concerns  of  the  ship;  and  upon  §  13,  p.  81,  5th  ed. ;  1  Bell,  Comm. 
this  consideration,  the  present  Lord  B.  3,  Ft.  1,  c.  4,  §  5,  pp.  519,  520, 
Chancellor  (Eldon),  in  a  case  of  5th  ed.;  Child  v.  Sands,  Salk.  31; 
bankruptcy,  wherein  it  appeared  Addison  o.  Overend,  6  T.  R.  766 : 
that  the  owners  of  a  ship,  upon  a  Sedgrworth  v.  Overend,  7  T.  R.  279; 
settlement  of  accounts  with  the  mas-  Rice  v.  Shute,  5  Burr.  2611;  Eccle- 
ter,  who  had  become  a  bankrupt,  ston  v.  Clipsham,  1  Saund.  153,  and 
were  indebted  to  him,  and  that  on  Williams's  note  (1),  Id.  p.  154;  Ba- 
the other  hand  he  also  was  indebted  ker  v.  Jewell,  6  Mass.  460;  Hart  v. 
to  some  of  them  severally  upon  sepa-  Fitzgerald,  2  Mass.  509;  Converse 
rate  and  distinct  concerns,  refused  9.  Symmes,  10  Mass.  377:  Thomp- 
to  allow  the  latter  to  set  off  their  son  v,  Hoskins,  11  Mass.  419;  Mol- 
respective  demands  against  the  claim  loy,  de  Jure  Mar.  B.  2,  c.  1,  §  2; 
of  his  assignees  for  their  shares  of  Coll.  on  P.  B.  5,  c.  4,  §  6,  pp.  820- 
the  general  debt."  Abbott  on  Shipp.  822,  2d  ed.;  Heath  0.  Hubbard,  4 
Pt.  1,  c.  3,  §  14,  p.  82,  5th  ed.;  Ex  East,  110;  Bloxam  v.  Hubbard,  5 
parte  Christie,  10  Ves.  105;  Coll.  East,  407;  Wheelwright  9.  Depey- 
on  P.  B.  5,  c.  4,  §  6,  pp.  821,  ster,  1  Johns.  471,  486;  Brothersoa 
822;  {Richmond  v.  New  Bedford  v.  Hodges,  6  Johns.  108.  Upon 
Copper  Co.,  2  Lowell,  315.  [The  this  point  Lord  Tenterden,  in  his 
right  of  action  survives  and  the  ex-  work  on  Shipping,  has  given  the 
ecutorsof  a  deceased  part-owner  need  reasoning  on  which  the  general  rule 
not  be  joined.  Bucknam  v,  Brett,  is  founded  in  cases  of  tort  The 
35  Barb.  596;  Bond  v.  Hilton,  6  several  part-owners  of  a  ship  make 
Jones,  Law,  180.  A  part-owner  in  law  but  one  owner;  and  in  case 
may  sustain  a  petitory  suit  in  the  of  any  injury  done  to  their  ship  by 
admiralty  against  a  merely  fraudu-  the  wrong  or  negligence  of  a  stran- 
lent  possessor,  without  joining  the  ger,  they  ought  regularly  to  join  in 
other  part-owners.  The  Friendship,  one  action  at  law  for  the  recovery  of 
2  Curt.  C.  C.  426.]  In  Richmond  0.  damages,  which  are  afterwards  to 
New  Bedford  Copper  Co.,  2  Low-  be  divided  among  themselves  ao- 
ell,  315,  it  was  held  that  ten  out  of  cording  to  their  respective  interests; 
thii*teen  owners,  having  a  majority  for  otherwise  the  party  who  had 
of  the  shares  of  a  ship,  might  sue  committed  the  wrong  might  be 
in  adniiralty  in  the  name  of  all  unnecessai-ily  harassed  with  the  ex- 
the  owners  subject  to  the  right  of  pense  of  several  suits  to  obtain  the 
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It  is  not,  perhaps,  very  easy  to  establish  the  soundness  of  this 
distinction  upon  any  general  reasoning.  It  seems,  however, 
to  proceed  upon  this  ground,  —  that,  in  cases  of  tort,  the  tort 
is  treated  as  Joint  and  several ;  whereas,  in  cases  of  contract, 
the  contract  is  treated  as  an  entirety  and  as  being  incapable 
of  separation  as  to  the  plaintiffs.  And  yet  a  different  rule 
prevails,  even  in  cases  of  contract,  as  to  the  parties  who  are 
defendants  in  the  suit;  for,  in  the  latter  cases,  the  objec- 
tion of  the  nonjoinder  of  all  the  proper  contracting  parties 
to  the  contract  as  defendants  can  be  taken  advantage  of^ 
as  in  the  case  of  torts,  by  a  plea  in  abatement  only,  and  not 
upon  the  trial  of  the  merits.^ 

§  455.  Rights  of  Third  Persona  against  Part-owners  in 
Cases  of  Contract.  In  the  next  place,  as  to  the  rights  and 
remedies  by  third  persons  against  part-owners  of  ships.  These 
properly  are  divisible  into  those  arising  from  contract  or 
those  arising  from  tort.  In  cases  of  contract,  by  the  corn- 
same  end,  which  might  be  as  well  part-owners,  who  must  afterwards 
effected  in  one.  But  this  rule  of  pay  to  the  personal  representatives 
law  is  made  for  the  ease  of  the  of  the  deceased  the  value  of  his 
wrong-doer;  and  therefore  the  law  share."  Abbott  on  Shipp.  Ft.  1, 
requires  that  he  should  avail  him-  c.  3,  §  13,  pp.  81,  82,  5th  ed.  {In  a 
self  of  it  at  the  very  beginning  of  libel  for  a  collision  all  the  owners 
the  cause,  by  pleading,  in  abatement,  of  the  vessel  injured  should  be  joined 
of  a  suit  brought  by  one  part-owner,  as  libellants.  The  Propeller  Rich- 
that  there  are  others  living  who  ard  Doane,  2  Bened.  111.  For 
ought  to  be  parties  to  it.  For  if  purposes  of  actions  for  breach  of 
the  defendant  does  not  do  this,  the  contract  part-owners  of  ships,  who 
single  part-owner  will  recover  dam-  are  working  the  ship  together  for 
ages  for  the  injury  proportionate  to  profit,  are  in  the  same  position  as 
his  share  in  the  ship,  whether  the  partners,  and  it  follows  that  only  a 
nature  of  his  intei-est  is  made  to  joint  benefit  could  be  considered  in 
appear  upon  evidence  at  the  trial,  or  reduction  of  damage.  Jebsen  v.  East 
is  originally  stated  by  himself  in  the  &  West  India  Dock  Co.,  2  AspinaU's 
allegation  of  his  cause  of  complaint.  Marit.  Law  Cas.  505;  ante,  §  395.  { 
And  if  afterwards  another  part-own-  *  Abbott  on  Shipp.  Ft.  1,  c.  3, 
er  sues  for  his  own  interest,  the  de-  §  15,  pp.  82,  83,  5th  ed. ;  1  Mont,  on 
fendant  can  no  longer  avail  himself  P.  B.  2  c.  1 ;  Rice  v.  Shute,  5  Burr, 
of  the  objection,  because  the  party  2611;  Williams's  note  (1)  to  Eccles- 
to  the  first  suit  has  no  longer  any  ton  v.  Clipsham,  1  Saund.  158, 154; 
matter  of  complaint.  In  the  case  Coll.  on  F.  B.  5,  c.  4,  §  6,  p.  822, 
of  the  death  of  any  part-owner  after  2d  ed. ;  Id.  B.  3,  c.  5,  §  2,  pp.  496, 
an  injury  received,  the  right  of  action  497;  Id.  §  5,  p.  513;  Wright  v, 
survives  in  general  to  the  surviving    Hunter,  1  East,  20. 
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mon  law,  all  the  part-owners  are  liable  in  solido  to  the  other 
contracting  party  for  the  entirety  of  the  debt  or  obligation* 
whether  the  contract  be  directly  made  by  one  or  more  of  the 
part-owners  with  the  consent  of  all,  or  be  made  through  the 
instrumentality  of  the  master  of  the  ship,  or  of  the  ship's  hus- 
band, or  of  any  other  agent.^  There  is  an  exception,  indeed, 
which  stands  entirely  in  harmony  with  the  general  rule ;  and 
that  is,  where  an  exclusive  credit  is  knowingly  and  intention- 
ally given  to  one  or  more  of  the  part-owners,  or  to  the  master, 
or  the  ship's  husband,  or  any  other  agent ;  for,  in  such  cases 
as  it  is  competent  for  the  creditor  to  give  such  an  exclusive 
credit,  he  thereby  exonerates  all  the  other  parties.^  What 
circumstances  will,  or  will  not,  amount  to  giving  such  an 
exclusive  credit  must,  of  course,  depend  upon  the  evidence 
in  each  particular  case,  and  can  admit  of  no  universal  exposi- 
tion.'^ But  it  may  be  generally  stated  that  merely  receiving 
payment  from  one  part-owner  for  his  share,  or  charging  the 
master,  or  ship's  husband,  or  other  agent,  with  the  debt,  will 
not  of  itself  amount  to  giving  an  exclusive  credit  to  them 
which  will  discharge  the  owners.*    A  fortiori^  it  will  not, 

^  Abbott  on  Shipp.  Pt.  1,  c.  8,  §  15,  pp.  82-84,  5th  ed.;  Story  on 
§15,  pp.  83,  84,  5th  ed.;  3  Kent,  Ag.  §§  288-300;  Chapman  p.  Du- 
15d,  156;  1  Bell,  Comm.  B.  3,  Pt.  rant,  10  Mass.  47;  Schemerhom 
1,  c.  4,  §  5,  pp.  520,  529,  537,  5th  v.  Loines,  7  Johns.  311 ;  Muldon  v. 
ed.;  Coll.  on  P.  B.  5,  c.  4,  §  6,  pp.  Whitlock,  1  Cowen,  290;  Cox  v. 
817, 818, 2ded. ;  Rich  v.  Coe,  Cowp.  Raid,  1  C.  &  P.  602;  Reed  v.  White, 
636;  Baldney  v.  Ritchie,  1  Stark,  5  Esp.  122;  Wyatt  v.  Marquis  of 
838;  Westerdell  ».  Dale,  7  T.  R.  Hertford,  3  East,  147;  Ex  pane 
806;  1  Mont,  on  P.  B.  2,  c.  1;  Bland,  2  Rose,  91;  Coll.  on  P.  B. 
[Preston  v.  Tamplin,  2  H.  &•  N.  6,  c.  4,  §  5,  p.  817,  2d  ed;  [Macy  p. 
863;  8.  c.  Id.  684.  See  ante,  §  421;  De  Wolf,  3  Wood.  &  M.  193;  Elder 
1  Pars.  Mar.  Law,  89 ;  Brodie  9.  How-  ».  Larrabee,  45  Me.  590];  }1  Pare, 
ard,  17  C.  B.  109;  Myers  v.  Willis,  on  Shipp.  &  Adm.  102}. 
17  C.  B.  77;  s.  c.  18  C.  B.  86;  «  Story  on  Ag.  §§  288-291;  Id. 
Mackenzie  t*.  Pooley,  11  Exch.  638;  §§  293,  294,  296-298 
Mitcheson  v.  Oliver,  5  E.  &  B.  419;  *  Teed  v.  Baring,  cited  Abbott 
Hardy  v.  Sproule,  29  Me.  258 ;  Same  on  Shipp.  Pt.  1,  c.  3,  §  15,  pp.  8-3, 
V.  Same,  31  Me.  71;  Stedman  o.  84, 5thed. ;  j^xjmir^e  Bland,  2  Rose, 
Feidler,25Barb.  605;  8.  c.  20N.Y.  91;  Stewart  v.  Hall,  2  Dow.  29; 
437].  ISee  ante,  §  446;  Reiman  r.  James  r.  Bixby,  11  Mass.  34;  Leon- 
Hamilton,  111  Mass.  245;  Gum  t*.  ard  v,  Huntington,  15  Johns.  298; 
Frost,  4  Fed.  Rep.  745.}  Marquand  v,  Webb,  16  Johns.  89; 

«  Abbott  on  Shipp.  Pt.  1,  c.  3,  Story  on  Ag.  §§  288,  294-299;  ColL 
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« 

where  none  of  th?  owners  are  known  or  it  is  not  known  that 
there  are  other  part-owners ;  for,  under  such  circumstances, 
there  is  no  pretence  to  say  that  any  exclusive  credit  is  intended 
to  be  given,  since  there  is  no  knowledge  or  act  from  which 
an  election  to  give  an  exclusive  credit  can  be  inferred.^  We 
have  already  had  occasion  to  state  that,  ordinarily,  all  the 
part-owners  should  be  joined  in  a  suit  brought  on  a  joint  con- 
tract by  the  creditor  against  them ;  but  that,  if  not  joined, 
the  objection  is  not  fatal  at  the  trial  upon  the  merits,  but  was 
pleadable  only  in  abatement.' 

§  456.  French  and  Dutch  Law,  The  French  law  does  not 
agree  with  the  common  law  in  making  part-owners  liable  in 
Bolido  for  all  the  debts  contracted  upon  account  of  the  ship 
or  other  common  property,  even  when  the  contract  is  made 
by  all,  or  in  the  name  of  all,  of  them.  But  it  restricts  the 
liability  of  each  part-owner  to  the  payment  of  his  own  share 
or  proportion  thereof,  unless  all  expressly  agree  to  be  bound 
in  Bolidofi    In  this  respect  it  differs  from  its  own  rule  in  cases 

on  P.  B.  5,  c.  4,  §  5,  pp.  817,  818,  took  occasion  to  say,  that  as  to  the 

2d  ed. ;  Thompson  r.  Finden,  4  C.  law  previous  to  the  adoption  of  the 

&  P.  158;  [Whitwell  v.  Perrin,  4  C.  Louisiana  Code  we  were  not  left  in 

B.  N.  &.  412;  King  v.  Lowry,  20  Barb,  doubt,  since  the  decision  in  the  suit 

532;  Macy  i».  Wheeler,  30  NY.  231];  of  Carrol  v.  Waters.     It  was  there 

]Noyes  0.  Staples,  61  Me.  422 1.  settled  that  joint  owners  of  steam- 

*  Story  on  Ag.  §§  290,  291,  and  boats  were  only  responsible  for  their 
note  (2),  Ibid.;  Thomson  v,  Daven-  virile  share.  That  case  was  decided 
port,  9  B.  &  C.  78;  Paley  on  Ag.  by  on  the  definition  given  in  the  Code 
Lloyd,  pp.  245-250;  Paterson  v.  of  Louisiana  of  a  particular  partner- 
Gandesequi,  15  East,  62.  ship,  and  it  is  so  expressly  stated  in 

^  I  But  see  Houston  &  Galveston  the  opinion;    the  majority  of  the 

Nav.  Co.  V.  Dwyer,  29  Tex.  376.}  court  being  unable  then,   as  they 

•  Poth.  de  Soc.  n.  187;  2  Emeri-  are  now,  to  distinguish  between  the 
gon,  Traits  des  Assur.  c.  4,  §  11,  joint  owners  of  a  steamboat,  and 
p.  456,  ed.  1783.  —  The  law  of  the  joint  owners  of  a  house  or  of  a 
Louisiana  is  the  same  as  the  law  of  plantation.  It  is  an  association, 
France  on  this  subject.  David  v,  which  relates  to  a  specified  thing, 
Eloi,  4  La.  (Miller)  106;  3  Kent,  and  to  the  use  to  be  derived  there- 
156;  Civil  Code  of  Louisiana  (1825),  from.  Civil  Code,  390,  art.  12. 
art.  2796.  Mr.  Justice  Porter,  in  The  correctness  of  the  construction 
delivering  the  opinion  of  the  court  was  supposed  to  be  forfeited  by  a 
in  David  v,  Eloi,  4  La.  (Miller)  reference  to  the  rules  prevailing  in 
106,  referring  to  the  case  of  Kim-  the  greater  number  of  commercial 
ball  V.  Blanc,  said:  **  In  the  opin-  countries  in  relation  to  the  respon- 
ion  delivered  in  that  case,  the  Court  sibility  of  joint  ownere.     And  so  it 
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of  commercial  partnerships ;  for  there  all  ^'che  partners  are 
liable  in  solido.^  And  where  the  contract  is  entered  into  by 
one  part-owner  alone  on  account  of  the  ship,  as,  for  example, 
for  supplies  or  outfits  or  repairs,  that  part-owner  is  solely 
responsible  to  the  creditors  for  the  whole  amount  of  the  debt ; 
but  he  has  his  remedy  over  against  the  other  part-owners  for 
contribution.^    In  short,  in  such  a  case,  the  creditor  is  deemed 

appears  to  be.  For  after  all  that  make  them  responsible  in  solido; 
has  been  said  in  the  argument  of  and  this  is  still  the  opinion  of  the 
this  cause,  it  is  quite  clear  they  court,  because  men  may  become 
are  not  responsible  tn  ^oZic^o,, as  they  joint  owners  of  a  boat  for  odier 
were  in  the  Roman  law.  By  the  purposes  than  .carrying  personal 
statutes  of  the  majority  of  the  com-  property  for  hire.  She  may  be 
mercial  nations  of  Europe,  owners  bought  on  speculation,  with  an  in- 
of  vessels  are  dischai*ged  from  all  tention  of  selling  her  again.  She 
responsibility  by  surrendering  their  may,  as  was  said  in  the  opinion 
interest  in  them.  This  court  does  delivered  in  the  case  of  Kimball  v. 
not  profess  to  understand  how  the  Blanc,  be  chartered  out,  and,  while 
part-owner  of  a  ship,  who  can  free  she  remains  joint  property,  never 
himself  from  responsibility  for  a  be  used  to  carry  goods.  In  these 
debt,  which  may  be  ten  times  as  and  other  cases,  which  may  be  sup- 
great  as  his  share  in  the  vessel,  by  posed,  there  is  no  association  for 
abandoning  that  share  to  the  cred*  transporting  personal  property  for 
itor,  can  be  considered  as  j^rsonally  hire.  From  the  argument  in  this 
responsible  in  solido  for  the  whole  case  we  suppose  it  has  been  under- 
debt.  It  thinks,  with  Emerigon,  stood  that  the  court,  in  the  case  al* 
that  his  obligation  is  more  real  than  luded  to,  settled  the  principle  that 
personal ;  and  that  it  depends  on  the  joint  owners,  who  used  the  boat  in 
amount  of  interest  he  has  in  the  carrying  the  goods  for  hire,  were 
vessel,  not  on  an  obligation  in  solido  not  responsible  in  solido.  The  gen- 
as  joint  owner,  whether  he  is  bound  eral  reasoning  in  that  opinion,  which 
for  the  whole  amount  of  a  debt  con-  went  further  than  was  necessary  for 
tracted  by  the  master.  2  Emerigon,  a  decision  of  the  case,  may  have 
Traits  des  Assur.  p.  454.  It  re-  furnished  some  grounds  for  that 
mains  to  consider  whether  a  change  belief;  but  nothing  was  further 
has  been  made  in  the  law,  as  it  from  our  intention ;  so  far  from  it, 
stood  previous  to  the  adoption  of  a  contrary  intimation  was  thrown 
the  late  amendments  to  our  Code.  out.  It  was  there  said:  *  Owners 
By  the  2796th  article  of  the  Louisi-  would  perhaps  be  bound  in  solido^ 
ana  Code,  it  is  provided  that  an  if  they  held  themselves  out  to  the 
association  for  the  purpose  of  carry-  community  as  partners  in  the  car- 
ing personal  property  for  hire  in  rying  trade;  but  the  bare  circum- 
ships  and  other  vessels  is  a  com-  stance  of  their  being  joint  owners 
mercial  partnership.  In  the  case  of  cannot  have  that  effect.'  " 
Kimball  v.  Blanc,  we  decided  that  ^  Poth.  de  Soc.  n.  187;  aii/«, 
the  bare  circumstance  of  persons  §§  102,  103,  109. 
being  joint  owners  of  a  boat  did  not         '  Poth.  de  Soc.  n.  187;  anie,  §  420. 
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to  give  an  exclusive  credit  to  the  contracting  part-owner.  By 
the  law  of  Holland,  the  several  partowners  are  in  all  cases 
chargeable  only  according  to  their  respective  interests  in  the 
ship.^ 

^  Abbott  on  Shipp.  Pt.  1,  c.  3,  and  so  it  was  decreed  in  the  High 
§  15,  p.  S4,  5th  ed. ;  Vinn.  ad  Feck-  Court  of  Holland."  Van  Leeuwen's 
ium,  p.  155,  note  (a),  tit.  De  £xer-  Coinm.  B.  4,  c.  2,  §  9,  English 
cit.  Act.  ed.  1647;  Van  Leeuwen,  Translation,  London,  1820,  p.  320. 
Comm.  on  Roman-Dutch  Law,  B.  Vinuius,  in  his  Commentaries  on 
4,  c.  2,  §  9.  — Van  Leeuwen,  in  his  Peckius,  De  Exercit.  Act.  (Lex.  4), 
Commentaries,  says:  **  A  creditor,  p.  155,  ed.  1647,  says:  **  Si  plures 
who  had  transactions  with  any  one  sint,  qui  navem  exerceant,  placet 
to  whom  a  ship  was  trusted  by  an  singulos  ex  contractu  magistri  in 
owner,  or  who  was  placed  by  his  solidum  teneri;  idque  hac  ratione, 
master  as  factor  or  manager  of  any  ne  in  plures  adversarios  distringatur, 
merchandise  concerning  the  ship,  or  qui  cum  uno  contraxit.  (1.  1,  par. 
such  merchandises  alone,  such  cred-  ult.  et  1.  2,  hoc  tit.  fac.  1.  et  ancil- 
itorancientlyhad  the  option,  whether  larum,  27,  §  ult.  inf.  de  pecul.) 
he  would  ciill  upon  the  owner  of  the  Quippe  actio  exercitoria,  qua  tenen- 
ship,  or  his  substitute,  the  merchant,  tur  exercitores,  ex  solius  magistri 
or  his  manager,  for  payment,  and  persona  et  facto  nascitur;  utpote 
prosecute  them  at  law  ;  aud  if  there  cum  quo  solo,  non  cum  ipsis  exer- 
were  several  owners  or  merchants,  citoribus,  contractum  est.  Cum 
in  that  case  each  of  them  was  bound  igitur  in  plures  dividenda  non  sit 
for  the  whole.  But  this  usage  has  obligatio,  quae  in  unius  persona 
not  been  adopted  among  us,  it  being  originem  habet,  ne  in  plures  dis- 
prejudicial  to  trade;  and  one  is  tringatur,  qui  cum  uno  contraxit, 
obliged  always  to  call  upon  the  ex  eo  satis  intelligimus  beneficio 
owners,  or  the  merchants  them-  divisionis  hoc  casu  locum  non  esse, 
selves,  and  sue  them  at  law.  (Bald,  in  rubr.  C.  eod.  in  fin.) 
Neither  is  it  in  use  in  Holland  Idem  est,  si  contractum  sit  cum 
(where  trade  is  at  present,  and  has  plurium  institore.  (1.  habebat.  13, 
for  a  long  time  since  been  prosper-  par.  ult  et  1.  seq.  inf.  de  instit. 
ous),  viz.,  that  where  there  are  act.)  aut  cum  servo  plurium  volun- 
many  owners  and  partners,  each  tate  dominorum  navem  exercente. 
shall  be  bound  for  the  whole.  But,  (1.  6,  par.  1,  inf.  hoc.  tit.).  Ce- 
on  the  contrary,  it  was  introduced  terum  hoc  jus  apud  Hollandos  re- 
that  many  joint  owners  of  a  ship  ceptum  non  est,  apud  quos  singuli 
*  together  may  not  be  called  upon  for  exercitores,  pro  sua  duntaxat  parte 
payment  further  than  for  the  value  exercitionis  conveniri  po3.sunt. 
of  the  ship,  and  the  amount  of  the  Neque  enim  ut  singuli  in  solidum 
property  which  she  contains;  and  teneantur,  visum  est  aut  naturali 
each  is  bound  separately,  and  no  squitati  convenire,  quae  satis  habet, 
further  than  for  his  respective  share  si  pro  suis  singuli  portionibus  con- 
in  the  trade;  and  it  is  sufficient  if  veniantur;  neque  publice  utile  esse, 
they  deliver  and  bring  up  what  propterea  quod  detenentur  homines 
they  have  in  common  in  satisfac-  ab  exercendis  navibus,  si  metuant, 
tion  of  the  decree  for  the  whole;  ne  ex  facto  magistri  quasi  in  in- 
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§  457.  Roman  Law.  The  Roman  law  promulgates  a  similar 
doctrine  where  the  contract  is  made  by  all  the  part-owners 
personally,  that  is  to  say,  that  they  are  not  liable  in  solido  ; 
but  each  is  liable  only  for  his  own  share  and  proportion  of  the 
debt,  according  to  his  interest  in  the  ship.  On  the  other 
hand,  where  one  part-owner  only  makes  the  contract,  he 
alone  is  held  responsible  to  the  creditor  for  the  whole  debt ; 
but  where  the  contract  is  made  by  the  master  appointed  by 
them,  there  all  the  part-ownei*s  are  liable  in  %olido}  Thus  it 
is  said  by  Ulpian  in  the  Digest :  ^'  Si  tamen  plures  per  se  na- 
vem  exerceant,  pro  proportionibus  exercitionis  conveniuntur. 
Neque  enim  invicem  sui  magistri  videntur.  Sed,  si  plures 
exerceant,  unum  autem  de  numero  suo  magistrum  fecerint, 
hujus  nomine  in  solidum  poterunt  conveniri.  Sed  si  serrus 
plurium  navem  exerceat  voluntate  eorum,  idem  placuit,  quod 
in  pluribus  exercitoribus.  Plane  si  unius  ex  omni  voluntate 
exercuit,  in  solidum  ille  tenebitur.  £t  ideo  puto,  et  in  supe- 
riore  casu,  in  solidum  omnes  teneri."  ^ 

§  458.  In  Ca9es  of  Tort,  In  the  next  place,  as  to  the  rights 
and  remedies  of  third  persons  against  part-owners  of  ships  for 
torts  committed  by  them  personally,  or  by  the  improper  con- 
duct or  negligence  of  their  agents  in  the  management  of  the 
joint  property.  They  are,  without  question,  all  responsible  at 
the  common  law,  severallj'^  as  well  as  jointly,  in  solido^  for  all 
torts  personallj*^  committed  or  authorized  by  them,  or  occa- 
sioned to  third  persons  by  the  negligence  of  one  or  more,  or 
all  of  them,  or  by  that  of  the  master  of  the  ship,  or  ship^s 

finitum   teneantur.     Quin    et   hoc  that  principles  similar  to  those  of 

constitutum,   ne  exercitoria   etiain  the  Roman  law  pervade  the  juris- 

universi  amplius  teneantur,   quam  prudence  of  many  of  the  continental 

ad  sestiraationem  navis  et  eorum,  nations.    The  Scottish  law  is  cer- 

quaB  in  navi  sunt,  teste  Grotio,  lib.  tainly  so.     See  1  Bell,  Comra.  B.  3, 

3,  introduct.  ad  jurisp.  Bat.  c.  1,  et  Pt.  1,  c.  4,  §  5,  pp.  519,  520,  537, 

lib.  2,  de  jur.  bell,  et  pac.  c.  11,  n.  538,  5th  ed.;  Erskine,  Inst.  B.  3, 

13.      Ceterum    Hevia,   p.   2,   Cur.  tit.  3,  §  45. 

Phil.  lib.  3,  c.  4,  n.  22,  simplicitur  i  Abbott  on  Shipp.  Pt.  1,  c.  3, 

scquitur  dispositionem    juris  com-  §  15,  p.  84,  5th  ed. ;  1  Bell,  Comm. 

munis."      See  also  the    Commen-  B.  3,  Pt.  1,  c.  4,  §  5,  pp.  519-525, 

taries   of    Peckius  upon   the  same  6th  ed. 

title  and  law  of  the  Digest;  from  •  D.  14,  1,  4,  §§  1,  2,  24,  25; 

which,  perhaps,  it  may  be  inferred  Poth.  Pand.  14,  1,  n.  4,  10,  13. 
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husband,  or  other  agent  thereof;  but  not  for  the  wilful  or 
malicious  acts  of  the  latter.^  The  reason  for  this  distinction 
between  negligent  and  wilful  or  malicious  acts  is,  that  neither 
the  master  nor  ship's  husband  nor  other  agent,  in  doing  such 
wilful  or  malicious  acts,  can  properly  be  deemed  to  be  acting 
within  the  scope  of  the  authority  confided  to  him  by  the 
owners,  in  the  management  of  the  ship  or  its  concerns ;  but 
cases  of  negligence  may,  and  ordinarily  do  arise,  in  the  very 
course  of  such  management.^  The  doctrine  is  clearly  illus- 
trated in  the  common  case  of  a  collision  or  running  down  of 
ships  on  the  high  seas,  or  in  port,  whereby  damage  or  loss  is 
incurred.  If  the  tort  be  by  the  wilful  or  malicious  act  or  de- 
sign of  the  master,  or  any  other  officer  or  agent  of  the  ship, 
the  owners  are  not  liable  therefor,  but  the  party  only  who 
commits  the  tort.  But  if  it  be  by  the  negligence  of  the  mas- 
ter, or  any  other  officer  or  agent,  then  the  owners  are  liable 
therefor  in  solido^  jointly  and  severally.  On  the  other  hand, 
if  a  tort  be  committed  by  one  part-owner  of  the  ship,  who  is 
not  employed  by  the  others  about  the  concerns  of  the  ship,  or 
authorized  to  act  for  them,  but  he  is  acting  solely,  sua  jure^ 
as  part-owner,  the  other  part-owners  will  not  ordinarily  be 
liable  therefor,  whether  the  act  be  wilful  or  malicious,  or 
merelj'^  negligent,  for  the  very  reason  that  he  is  not  entrusted 
by  them  with  the  management  or  concerns  of  the  ship.* 

1  Story  on  Ag.  §§  308-313,  452-  hirer  of   B.'s  share,  and  not  B.'s 

457;  an/e,  §§  167,  168;  1  Mont,  on  agent,  and  that  B.  was  not  liable  for 

P.  B.  2,  c.  1  ;  Low  v,  Mumford,  14  damages  caosed  by  A.^s  negligence. 

Johns.  426;  Patten  v.  Gurney,  17  Bernard  v.  Aaron,  9  Jur.  n.  s.  470; 

Mass.   182.  —  Hence  the  suit  may  11  C.  B.  n.  s.  889,  Am.  ed.]     |The 

be  commenced  against  all  of  them,  part-owners  of  a  vessel  are  liable  for 

or  against  any  one  or  more  of  them,  the  torts  of  the  master,  who  is  also 

Ibid.  a  part-owner,  done  in  the  execution 

«  Story  on  Ag.  §§  308-313,  452-  of  the  business  in  which  the  vessel 

457.  is  engaged.     Taylor  v.  Brigham,  3 

•  Coll.  on  P.  B.  5,   c.  4,   §  5,  Wood,  377.     Two  owners  of  a  ves- 

p.  820, 2d  ed. ;  Story  on  Ag.  §§  452-  sel  are  jointly  liable  in  an  action  of 

474.     [A.  and  B.  were  part-owners  deceit  for  fraudulent  representations 

of  a  ship;  A.  defrayed  all  expenses  made  by  one  of  them,  acting  for 

and  had  the  uncontrolled  manage-  both,  in  a  sale  of  the  vessel;  and 

ment  of  the  ship.    A.  had  two  thirds  the  damages  are  not  limited  to  the 

of  the  gross  earnings  and  B.  one  profit  derived  by  them,  or  either  of 

third.    It  was  held  that  A.  was  a  them,  from  the  fraud.     See  White 
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§  459.  Roman  Law.  The  Roman  law,  in  like  manner,  in 
many  cases  made  the  principal  liable  for  the  torts  and  negli- 
gences of  his  agents  and  servants.^  It  has  been  supposed 
that  the  Roman  law  never  was  in  this  respect  as  extensive  in 
its  reach  as  our  law  ;  in  other  words,  that  it  never  did  create 
a  general  liability  of  principals  for  the  wrongs  and  negli- 
gences of  their  agents,  but  limited  it  to  particular  classes  of 
cases,  and  that  the  liability  of  principals,  so  far  as  it  is  recog- 
nized in  that  law,  was  mainly  dependent  upon  the  praetor*s 
edict,  and  was  not  worked  out  of  the  original  materials  of  the 
Roman  jurisprudence.  Whether  this  supposition  be  correct 
or  not,  it  is  certain  that  in  certain  classes  of  cases  the  praetor, 
by  his  edict,  either  introduced  a  new  and  more  rigid  liability, 
or  he  gave  to  that  which  previously  existed  an  additional 
force,  and, in  some  respects,  a  more  onerous  obligation.  Thus 
masters  and  employers  of  ships,  innkeepers,  and  stablekeepers, 
were  made  responsible  for  the  safety  and  due  delivery  of  the 
goods  committed  to  their  charge ;  and  of  course,  if  the  loss 
or  damage  were  occasioned  by  the  negligence  or  wrong  of 
their  servants,  and  not  by  themselves,  their  responsibility  was 
not  varied.^      *'Ait  praetor:    Nautse,   caupones,   stabularii, 

V.  Sawyer,  16  Gray,  586.  In  Thorp  Heinec.  Pand.  4,  8,  §§  546-548; 
v.  Hammond,  12  Wall.  408,  though  Poth.  Pand.  4,  9,  n.  1,  2, 8 ;  Domat, 
one  of  the  part-owners  was  owner  1,  16,  1;  art  3,  5  ;  Id.  1,  16,  2,  art 
pro  hac  vice,  the  Court  were  equally  2;  Id.  1,  16,  3,  art.  1.  — Lord  Stair, 
divided  upon  the  question  as  to  in  his  Institutes  (B.  1,  tit  13,  §  3), 
whether  the  general  owners  were  seems  manifestly  to  have  considered 
liable  for  the  torts  committed  by  this  edict  as  introducing,  for  the 
the  vessel  while  under  the  charge  first  time,  the  liability  of  principals 
of  the  owners  pro  hac  vice.  Part-  for  the  acts  and  defaults  of  their 
owners  of  ships  and  vessels  are  not  agents,  and  of  making  that  liability 
liable,  under  the  existing  laws  of  more  rigid,  in  many  cases,  upon  the 
the  United  States,  for  any  loss,  ground  of  public  policy.  His  Ian- 
damage,  or  injury  by  collision,  if  guageis:  '*  In  the  civil  law  there  is 
occasioned  without  their  privity  or  a  depositation  of  a  special  nature, 
knowledge,  beyond  the  amount  of  introduced  by  the  edict,  *  Nautae, 
their  interest  in  such  ship  or  vessel  caupones,  stabularii,  quod  cujusque 
and  her  freight  pending  at  the  salvum  fore  receperint,  nisi  restitu- 
time  the  collision  occurred.  The  ent,  in  eos  judicium  dabo.'  By  this 
Atlas,  03  U.  S.  302. 1  edict,  positive  law  for  utility's  sake 
^  Stoiy  on  Ag.  §  818.  hath  appointed  that  the  custody  of 
*  Story  on  Ag.  §  318;  Story  on  the  goods  of  passengers  in  ships,  or 
Bailm.  §§  464,  465;  D.  4,  9,  1,  8;  strangers  in  inns,  or  in  stables, shall 
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quod  cujusque  salvum  fore  receperint,  nisi  restituent,  in  eos 
judicium  dabo/'  ^  The  reason  assigned  is  that  the  rule  is 
well  founded  in  public  policy  and  convenience,  and  is  the 
only  means  to  prevent  losses  by  fraud  or  connivance.^    Afor^ 

be  far  extended  beyond  the  nature  This  responsibility  seems,  however, 
of  depositation,  which  obliges  only  to  have  been  limited  to  cases  where 
for  fraud,  or  supine  negligence,  them  the  principal  was  guilty  of  some 
who  have  expressly  contracted  for  negligence  in  employing  negligent 
their  own  fact.  But  this  edict,  for  and  improper  agents  and  servants, 
public  utility's  sake,  extends  it;  Thus,  in  the  Digest,  the  opinion  of 
first  to  the  restitution  of  the  goods  Pomponius  is  approved.  **  Videa- 
of  passengers  and  voyagers,  and  mus,  an  et  servorum  culpam,  et 
reparation  of  any  loss  or  injury  quoscunque  induxerit,  prsestare  con- 
done by  the  mariners,  or  servants  ductor  debeat?  £t  quatenus  prse- 
of  the  inn  or  stable.  Whereas,  by  stat,  utrum  ut  servos  noxse  dedat, 
the  common  law,  before  that  edict,  an  vero  suo  nomine  teneatur?  Et 
in  this  and  such  other  cases,  there  adversus  eos  quos  induxerit,  utrum 
was  no  such  obligement;  much  less  pnestabit  tantum  actiones,  an  quasi 
are  persons  now  obliged  for  their  ob  propriam  culpam  tenebitur  ? 
hired  servant's  fact  or  fault,  except  Mihi  ita  placet,  ut  culpam  etiam 
facts,  wherein  they  are  specially  in-  eorum,  quos  induxit,  prssstet  suo 
trusted  by  them.  But,  because  the  nomine,  etsi  nihil  convenit ;  si 
theft  and  loss  of  goods  is  very  ordi-  tamen  culpam  in  inducendis  ad- 
nary  in  ships,  inns,  and  stables,  mittit,  quod  tales  habuerit,  vel 
therefore  this  edict  was  introduced  suos,  vel  hospites."  D.  19,  2,  11; 
for  the  security  of  travellers.  See-  Poth.  Pand.  19,  2,  n.  80,  81.  See 
ondly,  the  edict  extends  this  oblige-  also  D.  9,  2,  29,  §§  9,  11;  Poth. 
ment,  even  to  the  damage  sustained  Pand.  19,  2,  n.  31.  See  Story  on 
by  (the  act  of)  other  passengers  or  Bailm.  §  401;  Domat,  1,  4,  2,  art. 
strangers  in  the  ship,  inn,  or  stable,  6,  6;  Id.  2,  8,  1,  art.  1-9;  Id.  2,  8, 
for  the  which  the  master  of  the  4,  art  8.  Again:  "Qui  columnam 
ship,  innkeeper,  or  keeper  of  the  transportandam  conduxit,  si  ea  dum 
stable  could  be  no  ways  obliged,  tollitur,  aut  portatur,  aut  reponitur, 
but  by  virtue  of  this  edict.  Thirdly,  fracta  sit,  ita  id  periculum  pnestat, 
they  were  made  liable  for  the  loss  si  qua  ipsius  eorumque,  quorum 
or  theft  of  such  things  absolutely,  opera  uteretur,  culpa  acciderit 
from  which  they  were  free  by  no  Culpa  autem  abest,  si  omnia  facta 
diligence,  but  were  not  liable  for  sunt,  quse  diligentissimus  quisque 
accident  or  force;  that  is,  searhazard  observaturus  fuisset."  D.  19,  2,  25, 
must  always  be  excepted.'*  See  7;  Poth.  Pand.  19,  2,  n.  32. 
also,  1  Bell,  Comm.  §§  398-402,  4th  »  D.  4,  9,  1 ;  Poth.  Pand.  4,  9,  n. 
ed.  See  Story  on  Bailm.  §§  400-  1,  2;  Domat,  1,  16,  1,  art.  2,  4,  6; 
402,  458,  464-466.  There  are  ccr-  Id.  1,  16,  2,  art.  2;  Id.  1,  16,8,  art. 
tainly  passages  in  the  Digest  which  1-3;  Heinec.  ad  Pand.  4,  8,  §§  546- 
make  principals  responsible  for  the  548,  551. 

faults  and  negligence  of  their  agents  >  Story  on  Ag.  §  318,  and  note; 

and  servants,  beyond  those  specially  Domat,  1,  16,  1,  art.  7. 
pointed  out  in  the  prsetpr's  edictt 
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tiortj  if  the  act  was  done  with  the  consent  of  the  principal, 
he  was  liable.  ^^  Si  ipse  alicui  e  nautis  committi  jussit,  sine 
dubio  debeat  obligari.'*  ^  The  liability  of  the  principal  for 
the  acts  and  negligences  of  his  agents,  as  well  as  for  his  own, 
is  fully  proclaimed  in  the  comments  of  the  Roman  law.  Thus, 
for  example,  it  is  said  as  to  the  owners  or  employers  of  ships : 
^'  Sunt  quidam  in  navibus,  qui  custodisB  gratia  navibus  pvdd- 
ponuutur,  id  est,  navium  custodes  et  dietarii.  Si  quis  igitur 
ex  his  receperit,  puto  in  exercitorem  dandam  actionem  ;'quia 
is,  qui  eos  hujusmodi  officio  praeponit,  committi  eis  permittit."^ 
The  same  doctrine  is  also  applied  to  innkeepers.  ^^  Caupo 
prsBstat  factum  eorum,  qui  in  ea  caupona  ejus  cauponse  exer- 
cendaB  causa  ibi  sunt.  Item  eorum,  qui  habitandi  causa  ibi 
sunt/  Viatorem  autem  factum  non  prsestat."®  The  same 
doctrine  is  also  applied  to  stable-keepers-  "  Caupones  autem 
et  stabularios  seque  eos  accipiemus,  qui  cauponam  vel  stabu- 
lum  exercent,  institoresve  eorum.*  Eodem  modo  tenentur 
caupones  et  stabularii,  quo  exercentes  negotium  suum  recipi- 
unt."  ^  And  the  whole  doctrine  is  summed  up  in  another 
passage,  where  it  treats  of  the  liability  of  such  principals  for 
the  frauds,  deceits,  and  thefts  of  their  agents  or  servants, 
without  their  knowledge.  "Item  exercitor  navis^  aut  cau- 
ponse, aut  stabuli,  de  dolo  aut  furto,  quod  in  navi,  aut  cau- 
pona, aut  stabulo,  factum  erit,  quasi  ex  maleficio  teneri 
videtur,  si  modo  ipsius  nullum  est  maleficium,  sed  alicujus 
eorum,  quorum  opera  navem,  aut  cauponam,  aut  stabulum 
exercet.  Cum  enim  neque  ex  maleficio,  neque  ex  contractu, 
sit  adversus  eum  constituta  hsBC  actio,  et  aliquatenus  culpse 
reus  est,  quod  opera  roalorum  hominum  uteretur ;  ideo,  quasi 
•ex  maleficio,  teneri  videtur."  *    Here  we  have  the  rule  of  the 

1  D.  4,  9,  1,  2;  Poth.  Pand.  4,  »  D.  4,  9,  3,  2;  Poth.  Pand.  4. 

9,  note  (2) ;    Story  on  Ag.  §  318,  9,  n.  3. 

note;  Domat,  1,  16,  1,  art.  5.  *  Inst.  4,  5,  3;  Domat,  1,  16, 1, 

2D.  4,  9,  1,   3;   Poth.   Pand.  art.  7;  Id.  1,  16,  2,  art  1-4.  — The 

4,  9,  note  (2) ;  Domat,  1,  16,  2,  art.  same  rule  is  laid  down  in  the  Digest. 
1-4.  **  In  eo6,  qui  naves,  caapones,  sta- 

<  D.  47,  5,  1,  6;  Poth.  Pand.  47,    bula  exercebant,  si  quid  a  quoqao 

5,  n.  3;  Domat,  1,  16,  1,  art.  3,  6.       eorum,  quosve  ibi  habebunt,  f urtum 
^  D.  4,  9,  1,  5;  Poth.  Pand.  4,  9,    factum  esse  dicetar,  judicium  datur; 

n.  2;  Domat,  1,  16, 1,  art.  3.  dye  f urtign  ope,  consilio  exercitoris, 
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liability  of  owners  and  employers  of  ships  and  stable-keepers, 
and  the  reason  for  it.  They  are  responsible  for  the  tort  and 
fraud  of  their  agents  and  servants,  although  they  are  not 
parties  to  it,  quasi  ex  mcUeficiOj  as  if  they  themselves  were 
wrongdoers,  because  they  have  made  use  of  the  services  of 
such  bad  agents  and  servants  in  their  employment. 

§  460.  IJhe  Same.  And  here  again  the  like  limitations  to  this 
liability  were  recognized  in  the  Roman  law,  as  exist  in  ours. 
The  principal  was  not  liable  for  the  torts  or  negligences  of  his 
agents  or  servants,  except  in  cases  within  the  scope  of  their 
employment.  Thus,  for  example,  the  innkeeper  was  liable 
only  for  the  torts,  or  thefts,  or  damages  of  his  servants,  done 
or  committed  in  his  inn,  or  about  the  business  thereof,  and 
not  for  such  torts  or  thefts  committed  in  other  places. 
^'  Eodem  modo  tenentur  caupones  et  stabularii,  quo  exercentes 
negotium  suum  recipiunt.  Ceterum,  si  extra  negotium  rece- 
perint,  non  tenebuntur."  ^  So,  the  owner  or  employer  of  a 
ship  was  not  liable  for  the  torts,  or  thefts,  or  damages  of  the 
mariners,  unless  done  or  committed  in  the  ship,  or  about  the 
business  thereof.  ^'  Debet  exercitor  omnium  nautarum  suo- 
rum,  sive  liberi,  sive  servi,  factum  prsestare.  Nee  immerito 
factum  eorum  praestat,  cum  ipse  eos  suo  periculo  adhibuerit. 
Sed  non  alias  prssstat,  quam  si  in  ipsa  nave  damnum  datum 
sit.     Ceterum,  si  extra  navem,  licet  a  nautis,  non  prsBstabit."  ^ 

§  461.  The  Same.  Similar  principles  were  applied  in  the 
Roman  law  to  the  ordinary  agents  employed  in  the  common 
business  of  trade  and  commerce,  called  institores ;  ^  and  also 

factum  sit;  siye  eorum  cujus,  qui  Heiuec.  Pand.  Ps.  1,  Lib.  4,  tit.  8, 

in  ea  navi  naviganda  causa  esset  §§551-554;  StoryonBailm.  §§464- 

Kavigandi  autem  causa  accipere  de-  468;  Ersk.  Inst.  B.  3,  tit.  1,  §§  28, 

bemiis  eos,  qui  adhibentur,  ut  navis  29;   Id.  B.  3,  tit.   3,  §§  43-45;   1 

naviget,  hoc  est,  nautas.''    D.  47, 5,  Bell,  Comm.  B.  8,  c.  4,  §  5,  pp.  465- 

1,  Intr.  and  §  1;  Poth.  Pand.  47,  5,  476,  6th  ed.;  Domat,  1,  16,  Intr.; 

n.   1,   3.     *'  Quiecunque   de   furto  Story  on  Bailm.  §  401. 

diximus,  eadera  et  de  damno  debent  ^  D.  4,  9,  3,  2;  Poth.  Pand.  4, 9, 

intelHgi.     Non  enim  dubitari  opor-  n.  3. 

tet,  quin  is,  qui  salvum  fore  recipit,  *  D.  4,  9,  7;  Poth.  Pand.  48,  5, 

non   solum  a  furto,  sed   etiam  a  n.  1;  Domat,  1,  16,  1,  art.  7;  Id.  I, 

damno  recipere  videatur."    D.  4, 9,  16,  2,  art.  1-4. 

5,  1;  Poth.  Pand.  4,  9,  n.  8;  D.  14,  »  Story  on  Ag.  §  8;  Domat,  1, 

1,  1,  2;  Poth.  Pand.  14,  1,  n.  6;  16,  3,  art.  1;  D.  14,  3,  6,  §§  1-9; 
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in  the  case  of  domestic  servants  and  persons  belonging  to  the 
family.  ^^  Prseter  ait  de  his,  qui  dejecerint,  vel  effuderint. 
Unde  in  eum  locum,  quo  volgo  iter  fiet,  vel  in  quo  consiste- 
tur,  dejectum  vel  effusum  quid  erit,  quantum  ex  ea  re  dam- 
num datum  factumve  erit,  in  eum,  qui  ibi  habitaverit,  in 
duplum  judicium  dabo.^  Si  servus,  insciente  domino,  fecisse 
dicetur,  in  judicio  adjiciam,  aut  noxam  dedere.  *'  ^  These 
seem  to  be  the  most  important  cases,  speciaUy  and  positively 
provided  for  in  the  Roman  law.  That  law  does  not  seem  to 
have  recognized,  to  the  full  extent,  the  general  maxim,  re- 
spondeat  superior,  inculcated  by  our  law.^ 

§  462.  Foreign  Law.  The  modern  nations  of  continental 
Europe  have  adopted  the  doctrine  of  the  Roman  law  to  its 
full  extent,  and  some  of  them,  at  least,  seem  to  have  carried 
it  further.    Pothierlays  down  the  rule  in  the  following  broad 


Poth.  on  Oblig.  n.    121,  453,  by  which  they  cite  Inst.  4,'  5, 1,  and  D. 

Evans;  Id.  in  French  ed.  n.  121,  9,  8.    These  citations  clearly  prove 

489.  that  the  paterfamilias  is  liable  for 

^  D.  9,  3,  1;  Id.  9,  8,  27, 11;  1  the  wrongful  jicte  and  negligences 

Bl.  Comm.  431;  Inst.  4,  5, 1;  Ersk.  of    his    domestics;     but   they   do 

Inst.  B.  8,  tit.  3,  §  46;  D.  19,2, 11;  not   prove,  negatively,  that   otho* 

Domat,  2,  8,  1,  art.  1-9.  persons  were  not  liable,  as  princi- 

^  D.  9,  3,  1;  Poth.  Pand.  9,  8,  pals,  in  any  other  cases,  for  the 

n.  1;  Inst.  4,  5,  §§  1,  2.  wrongs  and  fanlts  of  their  agent. 

<  See  1  Stair's  Inst  B.  1,  tit.  18,  The  text  shows  that  in  many  other 

§  8 ;   Stoiy  on  Ag.  §  454,  n.  1.  —  cases  besides  that  of   a  paierfamh- 

Mr.   Holt,  in    a  passage  cited  in  /i(u,  the  principal  was  in  the  civil 

Story  on  Ag.  §  454,  n.  1,  says  that,  law  liable   for   such    wrongs   and 

**  in  the  civil  law  the  liability  was  faalts.    The  learned  counsel  seem 

narrowed  to  the  person  standing  in  to   have   misunderstood    the   true 

the  relation  of  a  paterfamilioM  to  the  meaning  of  the  text  of  Bhuskstone's 

wrong-doer."    It  is  also  observable  Commentaries,  which  by  no  means 

that  Mr.  Le  Blanc  and  Mr.  Mar-  insists  upon  any  such  limitationB. 

shall,  in  arguing  the  case  of  Bush  v.  Mr.  Justice  Heath,  in  the  same  case, 

Steinman  (1  B.  &  P.  404,  505),  as-  seems  to  have  entertained  the  no- 

sert  that,  **  the  liability  of  the  prin-  tion  that  the  Roman  law  was  or 

cipal  to  answer  for  his   agent  is  might  be  as  limited  as  the  learned 

founded  in  the  superintendence  and  counsel  supposed.    But  he  added: 

control  which  he  is  supposed  to  have  "  Whatever  may  be  the  doctrine  of 

over  them  (citing  1  Bl.  Comm.  431).  the  civil  law,  it  is  perfectly  dear 

In  the  civil  law,  that  liability  was  that  our  law  carries  such  liability 

confined  to  the  person  standing  in  much  further."    8.  o.  1  B.  &  P. 

the  relation  of  paterfamilias  to  the  409.     See   also    Story   on   Bailm. 

person   doing    the   injury."     For  §§  454-450. 
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terms  :  ^*  Not  only  is  the  person  who  has  committed  the  in- 
jury, or  been  guilty  of  the  negligence,  obliged  to  repair  the 
damage  which  it  has  occasioned ;  those  who  have  any  per- 
son under  their  authority,  such  as  fathers,  mothers,  tutors, 
preceptors,  are  subject  to  this  obligation,  in  respect  of  the 
acts  of  those  who  are  under  them,  when  committed  in  their 
presence,  and  generally  when  they  could  prevent  such  acts, 
and  have  not  done  so.  But  if  they  could  not  prevent  it,  then 
they  are  not  liable :  *  Nullum  crimen  patitur  is,  qui  non  pro- 
hibet,  quum  prohibere  non  potest.'  (1.  109,  S,  de  reg.  jur.) 
Even  when  the  act  is  committed  in  their  sight,  and  with  their 
knowledge:  ^  Culpa  caret,  qui  scit,  sed  prohibere  non  potest.' 
(L  50,  ff.  d.  t.)  Masters  are  also  answerable  for  the  injury 
occasioned  by  the  wrongs  and  negligences  of  their  servants. 
They  are  even  so  when  they  have  no  power  to  prevent  them, 
provided  such  wrongs  or  injuries  are  committed  in  the  exer- 
cise of  the  functions  in  which  the  servants  are  employed  by 
their  masters,  although  in  the  master's  absence.  This  has 
been  established,  to  render  masters  careful  in  the  choice  of 
those  whom  they  employ.  With  regard  to  their  wrongs,  or 
neglects  not  committed  in  these  functions,  the  masters  are 
not  responsible."  ^  The  doctrine  of  the  Roman  law  seems 
to  be  followed  with  more  scrupulous  exactness  in  the  laws 
of  Spain  ^  and  Scotland,^  where  the  specific  enumerations  of 
the  Roman  law  are  to  be  found  followed  out  in  treating  of 
the  liability  of  principals  for  the  acts  of  their  agents.^ 

§  463.  Closing  Bemarka.  These  are  the  most  material 
considerations  which  seem  necessary  to  be  presented  to  the 
learned  reader  in  order  to  illustrate  the  leading  distinctions 
between  cases  of  partnership  and  cases  of  part-ownership. 

.    1  Poth.  on  Oblig.  by  Evans,  n.  copied  literally  from  Story  on  Ag. 

121,  453;  in  the  French  ed.  n.  121,  §§  458-461.     The  object  in  re-in- 

489.  serting  them  here  is  the  desire  to 

*  2  Morean  &  Carleton,  Partidas  make  each  work  independent  of  the 

5,  tit.  8,  I.   26,  p.  743;  Story  on  other;  and  it  seems  indispensable  to 

Bailm.  §§  465-468.  a  full  exposition  of  this  branch  of 

<  Ersk.  Inst.  B.  8,  tit.  3,  §§  43-  the  subject  to  present  the  Roman 

46;  2  Bell,  Comm.  §§  398-406,  4th  and  foreign  law  with  fuhiess  and 

ed.;  1  Stair,  Inst.  B.  1, tit.  13,  §3.  exactness. 

^  "^xese  last   four   sections  are 
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And  here  these  commentaries,  according  to  their  original 
design,  are  brought  to  their  appropriate  conclusion.    In  re- 
viewing the  whole  subject  of  partnership,  it  cannot  escape 
the  attention  of  any  careful  observer  how  many  of  the  doc- 
trines of  the  jurisprudence  of  the  common  law  are  coincident 
with  those  of  the  Roman  law  and  those  of  the  modem  com- 
mercial nations  of  continental  Europe.    This  circumstance 
affords  no  slight  proof  that  they  are  essentially  founded  in 
the  principles  of  general  justice,  sound  policy,  and  public 
convenience.    If  it  should  be  objected  that  the  common  law 
on  this  subject  contains  some  very  subtle,  artificial,  and  even 
arbitrary  doctrines,  having  no  just  foundation  in  an  enlarged 
and  liberal  equity,  and  not  susceptible  of  any  satisfactory 
vindication,  except  as  mere  positive  or  technical  rules,  the 
same  objection  lies,  at  least  to  an  equal  extent,  against  the 
system  of  the  Roman  law  upon  the  same  subject,  and  the  juris- 
prudence of  modem  Europe  built  upon  it.    In  truth,  it  is  im- 
practicable to  establish  any  universal  rules,  which  shall  equally 
suit  the  habits  and  institutions,  the  policy,  and  the  various 
employments  of  all  commercial  nations.    Every  branch  of 
municipal  law  must  have  a  dose  a£Snity  to  all  others  belong- 
ing to  the  same  common  system  which  attempts  to  r^ulate 
and  enforce  the  rights,  the  liabilities,  and  the  remedies  by 
and  against  particular  persons  in  their  various  social  rela- 
tions.    The  positive  and  technical  rules,  applicable  to  one 
branch,  must  in  a  great  measure  pervade  the  whole,  in  order 
to  make  the  administration  of  justice  by  the  public  tribunals 
at  once  safe,  easy,  certain,  and  satisfactory.    It  would,  there- 
fore, be  a  matter  of  wonder,  if  in  the  diversities  of  pursuits,  of 
occupations,  of  interests,  and  even  of  political  arrangements, 
in  different  countries,  we  should  not  find  ingrafted  upon  each 
system  some  peculiarities,  which,  in  a  philosophical  sense, 
might  seem  to  be  either  incongruities  or  defects.    Human 
wisdom  never  yet  has  achieved  anything  perfect ;  and  the 
most  that  can  be  expected  from  the  most  enlightened  juris- 
prudence is  that  it  shall  contain  within  itself  near  approxi* 
mations  to  the  soundest  equity  and  moral  justice,  and  in  its 
adaptations  be  fitted  to  the  wants,  the  spirit,  and  the  policy 
of  the  age.    In  this  respect  the  common  law,  especially  in  the 
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department  of  commercial  jurisprudence,  which  has  grown  up 
and  expanded  with  the  increasing  intercourse  between  dif- 
ferent nations,  and  the  enterprise  and  skill  and  necessities 
of  navigation  and  trade,  may  justly  challenge  competition 
with  any  other  system  in  ancient  or  in  modern  times.  It  has 
been  nourished  by  the  genius,  and  learning,  and  independence 
of  judges,  whose  labors,  like  ^hose  of  Ulpian,  and  Gaius,  and 
Paul,  and  Papinian,  are  destined  to  the  same  immortality  as 
the  law  itself.  Its  highest  praise  is  that  its  principles  receive 
an  almost  universal  homage,  not  as  the  positive  dictates  of 
authority,  but  as  the  persuasive  and  irresistible  influence  of 
reason.    "  Valent  pro  ratione,  non  pro  introducto  jure." 
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A. 

ABATEMENT, 

plea  of.    See  Joiin>ER  of  Parties. 

ABSENCE  FROM  THE  COUNTRY, 

when  a  good  cause  of  dissolution.    See  Dissolution. 

ACCOUNT, 

action  of,  when  will  lie  between  partners,  218. 

effect  of  annual,  under  articles,  206. 

all  profits  to  be  accounted  for  in,  175,  181,  349. 

how  taken  on  dissolution,  847-354. 

when  court  of  equity  will  refuse  to  inquire  into,  after  lapse  of  timet 

233,  note. 
when  suit  for,  barred  by  statute  of  limitations,  233,  note, 
representative  of  deceased  partner,  when  entitled  to,  343,  361. 
advances  only  items  in  the  account  between  the  partners,  348  a, 
when  running  account  with  new  firm  discharges  the  old,  154, 157, 158. 
will  be  compelled  of  fraudulent  gains  by  a  partner,  175-180. 
each  partner  bound  to  keep  proper,  181. 
whether  decreed  between  partners  without  a  prayer  for  dissolution, 

229. 
will  not  be  taken  generaUy  in  equity  pending  partnership,  229,  230. 
between  part-owners,  how  and  when  taken,  449-452. 
by  suit  at  law,  449. 
by  bill  in  equity,  449,  451. 

ACKNOWLEDGMENT, 

by  one  partner,  when  it  binds  the  firm.    See  Powers. 
by  one  part-owner,  when  it  binds  the  other  owners.     See  Part- 
owners. 

ACQUIREMENT, 

of  ships.    See  Part-owkers. 

ACTIONS. 

See  Remedies. 
ADMINISTRATION, 

of  estate  of  deceased  partner.     See  Creditors. 

of  bankrupt  partner.    See  Creditors;  Baneruptct. 
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ADMINISTRATOR, 

of  deceased  partner,  riglite  and  daties  of.    See  Dscbassd  Pj 

ADMIRALTY, 

jurudictioa  of,  in  cases  of  part-owners,  428. 

in  case  of  an  eqnal  division  of  interests  and  opinions, 
435-439. 

ADMISSIONS, 

by  a  partner,  when  they  bind  the  firm.    See  Powkrb  ;  Liaiiiuties. 

AGENT, 

every  partner  agent  of  the  firm,  1. 

sharing  profit  as  a  compensation ,  when  is  a  partner,  82-52.     See 

Partnkbship. 
part-owner,  when,  89,  412-414,  419-426,  440,  446. 

AGREEMENT, 

to  share  profits  presumptively  one  to  share  losses,  80. 

to  form  partnership,  when  eiiforced  in  equity,  188, 189.    See  Spbcific 

Performance. 
articles  of  partnership,  how  and  when  enforced.    See  Articles  or 

Partnership;  Specific  Performance. 

ALIENS, 

when  they  may  be  partners,  9. 

friends  may  be,  9. 

enemies  not,  9,  240.    See  Dissolution. 

ANNUITY, 

when  receiving  makes  a  person  a  partner,  66-69. 

APPEARANCE, 

whether  one  partner  can  authorise  attorney  to  enter  £Dr  the  partner- 
ship.    See  Powers. 

APPROPRIATION  OF  PAYMENTS, 

efiFect  of,  upon  debts  of  the  partnership  after  change  in  the  firm,  157, 253. 
how  made  in  running  accounts,  157. 

ARBITRATION, 

one  partner  cannot  bind  the  firm  by  submission  of  partnership  mat- 
ters to,  114. 
when  equity  will  enforce  articles  to  refer  to,  215. 
when  arbitrators  may  award  a  dissolution  on  a  submission  to,  215, 

299-301. 
power  of  arbitrators  to  appoint  receiver,  215. 

ARTICLES  OF  PARTNERSHIP, 
construction  of,  generally,  187-215. 
construction  of  general  words  in,  190. 
explained  by  conduct  under  them,  191. 

covenants  in,  when  construed  to  be  several  as  well  as  joint,  190, 191. 
business  not  to  extend  beyond,  193. 
construction  of  special,  198-202. 

construction  of,  as  to  partnership  continued  after  the  stipulated  term, 
197, 198,  279.    See  Duration  of  Partnership. 
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ARTICLES  OF  PARTNERSHIP  — conftnuc^f. 

clauses  stipulating  for  continuance  of  partnership  after  death  of  a 

partner,  180,  199-201  a,  275. 
appointment  of  successor,  200. 
election  by  appointee  or  executor,  201. 
liability  of  the  assets  of  the  deceased  partner, 
201a. 
as  to  the  name  and  signature  of  the  firm,  202. 
as  to  the  advance  of  capital  stock,  203. 
as  to  the  management  of  the  partnership  by  one  or  more  of 

the  partners,  204. 
as  to  what  shall  be  deemed  partnership  property,  205. 
as  to  annual  accounts  and  settlements,  206. 
as  to  the  purchase  of  shares  at  a  valuation  on  dissolution,  207, 
208,  896. 
effect  of  such  dame  in  cases  of  dissolution  by  bankruptcy, 
208,  396. 
as  to  the  commencement  of  the  partnership,  194. 
as  to  the  duration  of  the  partnership,  195, 196. 
prohibiting  a  partner  from  carrying  on  business  contrary  to 
the  interest  of  the  firm  during  the  partnership,  209. 
after  dissolution,  210-212. 
prescribing  the  power  of  a  majority,  213. 
as  to  the  expulsion  of  a  partner,  214. 
as  to  the  expulsion  of  a  partner  for  insolvency,  214. 
providing  for  a  reference  to  arbitration,  215. 
implied  duties  of  partners  under,  169-186. 
partners  bound  to  conform  to,  173. 
how  and  when  waived  or  varied,  192,  190. 
cannot  be  changed  by  majority  of  partners,  125. 
partnership  dissolved  by  death,  notwithstanding,  195, 196. 
when  court  of  equity  will  compel  specific  peiformanoe  of.     See 
Specivio  Pebformancb. 

ASSETS, 

what  are  partnership.    See  Pbopkbtt. 

ASSIGNEE, 

in  bankruptcy.    See  Bakkbuptct. 

ASSIGNMENT, 

by  one  partner  of  partnership  property,  when  good,  101,  810. 

effect  of,  101,  310. 
by  one  partner,  of  interest  in  the  partnership  property,  272,  807-309. 

effect  of,  272,  307-809. 

See  Powbbs  ;  Dissolution. 

ASSUMPSIT. 

See  Remedies. 
ATTAINDER, 

of  felony  or  treason,  dissolution  of  partnership  by.     See  Disbolu- 
noK. 
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AUTHORITIES, 

of  partners.     See  Powers. 

AWARD. 

See  Arbitration;  DissoLimoK. 


B. 

BALANCE, 

of  account,  when  action  lies  at  law  for,  between  partneiBy  219,  noie. 
See  Remedies. 

BANKRUPTCY, 

partnership  dissolved  by,  813. 

from  what  time  dissolved  by,  314. 

bankrupt  partner  loses  all  his  powers,  339,  340. 

powers  of  solvent  partners,  337-341,  361,  407,  408. 

lien  of  solvent  partners  upon  partnership  property  for  payment  of 

firm  debts,  341,  407,  408. 
assignees  of  bankrupt  partner  tenants  in  common  with  the  other  part- 
ners, 337. 
joinder  of  assignees  in  actions  by  and  against  the  partnership.    See 

Joinder  of  Parties. 
qtioii  lien  of  joint  creditors  on  partnership  property  in,  360,  361. 
rights  of  assignee  in  case  of  separate,  375. 
distribution  of  joint  and  separate  estates  in,  376-404. 
priority  of  joint  creditors  in,  to  be  paid  out  of  the  joint  estate,  376, 
377. 
separate  creditors  in,  to  be  paid  out  of  separate  estate, 
376,  377. 
surplus  reached  by  the  other  class  of  creditors,  376,  377. 
cases  in  which  joint  creditors  may  share  pari  passu  with  separate  in, 
378-381. 
when  joint  creditor  is  petitioner  for  separate  commission,  370. 
when  there  is  no  joint  estate  and  no  living  solvent  partners,  380. 
when  there  are  no  separate  debts,  381. 
doubtful  propriety  of  the  general  rule,  382. 

whether,  in  case  of  the  death  of  one  partner  and  bankruptcy  of  the 
survivors,  joint  creditors  are  compellable  to  proceed  against  the 
estate  of  the  deceased  partner  in  aid  of  bankruptcy,  364. 
joint  creditors  may  prove  against  separate  estate  in,  383. 
whether  joint  discharge  releases  partner  from  separate  liabilities,  383, 

note, 
whether,  separate  discharge  releases  partner  from  joint  liabilities,  383, 

note. 
joint  and  separate  creditors  cannot  prove  and  take  dividends  upon  both 

estates,  384. 
doctrine  of  election  in  such  cases,  384. 

supposed  analogy  to  joint  and  separate  executions  at  common  law, 
385,  386. 
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BANKRUPTCY  —  canHnued. 

double  proof  in,  when  allowed,  384,  note^  887,  388. 

against  distinct  firms  composed  in  part  of  the  same  membeis,  887. 
when  in  cases  of  negotiable  paper,  888. 
how  secured  creditors  must  prove  in,  389. 
rights  of  partners  in,  when  creditors  of  the  partnership,  890,  891 1 

405, 406. 
separate  estates  cannot  prove  against  joint  estate  in,  890. 
nor  joint  estate  against  the  separate  estates,  391. 
when  separate  creditors  may  prove  against  the  joint  estate  iny 
in  case  of  fraud,  392. 
where  there  are  dormant  partners,  393. 

where  some  members  of  the  firm  carry  on  a  separate  trade,  894. 
solvent  partners  cannot  come  into  competition  with  joint  creditors 

against  joint  estate  in,  405. 
nor  into  competition  with  the  joint  or  separate  creditors  against  the 

separate  estates,  408. 
rights  and  powers  of  solvent  partners  after  dissolution  by,  407,  408. 
agreements  as  to  the  disposition  of  firm  property  on  dissolution 

avoided  by,  396. 
doctrine  of  reputed  ownership  in,  397-404. 
when  the  transfer  is  conditional,  402. 
description  of  the  property  affected  by  the  statute,  408. 
where  there  are  dormant  partners,  404. 

BILLS  AND  NOTES, 

when  one  partner  may  bind  the  firm  by  making  or  indorsing,  in  firm 

name.    See  Liabilities  ;  Powers. 
in  the  name  of  one  partner,  when  firm  not  bound  by,  142,  148. 

BONDS, 

to  partners  for  fidelity  of  clerics,  &c.,  how  and  when  extinguished, 

246,  250. 
when  one  partner  may  bind  the  firm  by.    See  Powsbs. 

BOOKS  OP  THE  PARTNERSHIP, 
effect  of  entries  in,  24,  notCf  191. 


c. 

CAPITAL  STOCK, 

one  partner  may  supply,  and  another  labor  and  services,  15. 

community  of  interest  of  partners  in,  15-17,  27. 

how  and  when  partners  contribute  to,  15-17. 

when  community  of  interest  in,  creates  a  partnership.    See  Pabt« 

NERSHIP. 

of  what  it  may  consist,  15,  92-100. 

construction  of  articles  as  to  advance  of.    See  Abticlss  ov  Pabt- 

KER8HIP. 

CHANGE  OF  THE  FIRM. 

See  Dissolution;  iKCOiciKa  Pabtnkb;  Retduhg  Pabthbb. 
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CHECKS, 

power  of  one  partner  to  bind  the  firm  by  drawing  in  firm  name.  See 
Powers. 

CHOSES  IN  ACTION, 

of  partnership,  to  whom  they  belong  on  dissolution  by  death,  316. 
See  Dissolution;  SuRviviNa  Partner. 

CLANDESTINE  BUSINESS  AND  PROFITS, 
every  partner  responsible  to  firm  for  177-179. 

CLUB, 

when  ezclasire  credit  given  to,  144. 
expulsion  of  a  member  from,  214. 

COLLUSION, 

of  a  partner,  when  it  binds  the  firm.    See  Fraud;  Fowebs. 

COMMANDITE, 

what  is  partnership  in,  78. 

how  formed,  87.    See  Partkbbship. 

COMMENCEMENT, 

of  partnership,  when  it  takes  place,  146-161,  194. 
of  liabilities,  as  members  of  a  partnership,  146-153. 

COMMISSIONS, 

when  participation  in,  creates  a  partnership.    See  Fartkbrskip. 

COMMUNITY, 

of  interest  in  profits.    See  Profits. 

when  it  creates  a  partnership.    See  Partnership. 
of  interest  in  property,  27,  80,  81. 

does  not  in  itself  create  a  partnership,  80. 
when  it  may,  81.    See  Partnership. 
COMPANY, 

pubUc,  76,  77,  79. 

COMPENSATION, 

when  sharing  profits  as,  creates  a  partnership.    See  Partnership. 

partners  cannot  claim  extra,  before  or  after  dissolution,  unless  by 
special  agreement,  182,  185,  186,  881,  848. 

when  allowed  to  partner,  185,  186. 

when  sharing  profits  as,  creates  a  liability  as  a  partner.  See  Part- 
nership. 

COMPROMISE, 

of  debt  of  firm  by  a  partner,  when  valid,  115, 116.    See  Powns. 

CONCEALMENT, 

when  partner  liable  for  to  his  copartners,  172. 

CONFESSION, 

of  judgment,  when  made  by  a  partner,  not  bindii^  on  the  firm.  See 
Powers. 

CONSTRUCTION, 

of  partnership  artidea.    See  Abticlbs  of  PABTirRR8Hip. 
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CONTINUANCE, 

of  partDership,  constrnction  of  artioles  as  to.     See  Articles  of 

Partnership. 
after  death  of  a  partner.     See  Articles  of  Partnership. 

CONTINUING  CONTRACTS. 

See  Contract. 

CONTRACT, 

partDersfaip  founded  in.    See  Partnership. 

what  deemed  partnership,  134,  137,  138,  154,  243-255. 

when  a  partner  can  bind  the  firm  by.     See  Powers. 

how  sued  on  when  one  partner  retires,  244,  254,  255. 

with  partners,  how  extinguished.     See  Extinguishment. 

continuing,  how  affected  by  change  in  the  firm,  245-251. 

cases  of  guaranty,  243-251. 

cases  of  suretyship,  244-250. 

cases  of  bonds,  246,  250. 

how  continuing  contracts  are  construed,  245-251. 

specific  performance  of  contracts  to  form  partnership.    See  Specific 

Performance. 
of  contracts  of  partnership.    See  Specific  Per- 
formance. 

CONTRIBUTION, 

when  right  to,  exists  between  partners,  169-178,  219,  221-223. 
in  cases  of  tort,  220.     See  Damages;  Remedies. 

CONVERSION, 

of  debts,  what  is,  869,  870. 
effects  and  consequences  of,  369,  870. 

of  real  estate  of  partnership  into  personalty,  98  and  fwte*     See  Real 
Estate;  Extinguishment. 

CONVEYANCE 

of  partnership  property  by  a  partner,  when  good.    See  Dissolu- 
tion; Powers. 

CO-OWNERS. 

See  Partnership;  Part-owners. 

CO-OWNERSHIP. 

See  Part-ownership. 

CORPORATION, 

whether  a  corporation  may  be  a  partner,  14,  note, 

COURTS  OF  EQUITY, 

remedial  powers  of,  between  partners.    See  Remedies. 

CREDIT, 

partnership  not  bound  when  ezclusire  credit  is  given  to  one  partner^ 

184-145, 155,  156,  248. 
what  is  exclusive,  134-145, 158. 
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CREDIT — continued. 

when  credit  to  new  firm  discharges  old  firm,  154-158,  258-255.    See 
Extinguishment. 

CREDITORS, 

when  persons  are  partners  as  to,  although  not  inter  #ese,  30-70.    See 

Partnership. 
rights  and  privileges  of,  against  partners  generally.     See  Liabiu- 
ties;  Remedies. 
not  affected  by  private  arrangements  between  the  partners,  254. 
priority  at  law  of  attachment  on  firm  property  by  joint  creditor, 

263,  note. 
on  separate  property  by  separate 
creditor,  263,  note. 
antecedent  joint  creditors,  how  affected  by  dissolution,  334,  335. 

See  Dissolution. 
of  joint,  against  partnership  real  estate,  93,  note. 
of  separate  against  partnership  real  estate,  93,  note. 
when  partnership  property  may  be  transferred,  on  diasolntioii, 

free  from  the  claims  of  joint  creditors,  358,  350,  373,  396. 
remedy  of  joint  creditors  when  all  the  partners  are  living  snd 

solvent,  361. 
qwui  lien  of  joint  creditors  on  partnership  property,  93,  note, 

326,  360,  361,  390. 
lien  arises  only  on  dissolution  by  death  or  bankruptcy,  361. 
rights  and  privileges  of,  on  dissolution  by  death,  362-^66. 
of  joint  creditors  against  estate  of  deceased  partner,  362. 
of  joint  creditors  against  surviving  partners,  346,  362. 
joint  creditors  have  priority  of  right  to  payment  out  of  the  joint 

esUte,  363-366. 
separate  creditors  have  priority  of  right  to  payment  oat  of  sepa- 
rate estate,  363-366. 
surplus,  how  divided  in  each  case,  363-366. 
rule  when  there  is  no  joint  estate,  363,  364. 
in-  case  of  death  of  one  partner  and  bankruptcy  of  snrvivon, 
whether  joint  creditors  compellable  to  proceed  against  estate 
of  deceased  partner  in  aid  of  bankruptcy,  364. 
what  are  joint  debts.     See  Joint  Debts. 
what  are  separate  debts.    See  Separate  Debts. 
what  is  joint  property.    See  Joint  Property;  Propkrtt. 
what  is  separate  property.     See  Separate  Property. 
on  dissolution  by  bankruptcy.    See  Bankruptcy. 

CRIMINAL  PROCEEDINGS, 

between  partners  for  acts  affecting  the  firm  property,  218.     See 
Remedies. 

D. 

DAMAGES, 

liability  of  partners  to  contribution  for.    See  Contribittion;  Rxmk- 
dies;  Liabilities. 
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DEATH, 

of  partner,  dissolution  of  partnership  by.    See  DrssoLUTiON. 
powers  and  rights  of  surviving  partners.    See  Surviving  Part- 
ners. 
of  representatives  of  deceased  partner.     See  De- 
ceased Partner. 
of  creditors  upon  dissolution  by.    See  Credi- 
tors. 
how  far  assets  of  deceased  partner  liable  for  debts  of  finn  continued 
after  his  death.     See  Articles  of  Partnership. 
DEBTS, 

separate,  what  are,  867,  368. 

when  partnership,  are  joint  and  separate  in  equity,  362,  note, 
conversion  of,  into  joint,  369,  870,  373.     See  Conversion. 
extinguishment  of,  369,  370.     See  Extinguishment. 
cannot  be  set-off  against  joint.     See  Set-off. 
payment  of,  when  misapplication  of  firm  funds,  132,  133. 
when  those  contracted  before  formation  of  partnership  bind  the 

firm,  146-151. 
when  they  bind  incoming  partners,  152,  153.     See  Incoming 
Partner. 
joint,  what  are,  367,  368. 

conversion  of,  into  separate,  369,  370.     See  Convbrsion. 
cannot  be  set-off  against  separate.     See  Set-off. 
extinguishment  of.     See  Extinguishment. 
DECEASED  PARTNER, 

rights  of  representatives  of,  326,  342-347,  361. 
entitled  to  an  account.     See  Account. 
lien  of,  on  partnership  effects,  343,  346,  861. 
liabilities  of,  as  to  third  persons.     See  Creditors. 
when  liable  as  partners,  70. 
conflict  of  duties  when  surviving  partner  is,  180. 
rights  of,  against  surviving  partner,  843-^47.     See  Surytving 
Partner. 

DECLARATIONS, 

of  a  partner,  when  they  bind  the  firm.    See  Powers  ;  Dissolution. 
of  a  part-owner,  when  they  bind  the  other  part-owners.    See  Part- 
owners. 

DECREE, 

of  court  of  equity,  of  dissolution  of  partnership.    See  Dissolution. 

of  account.    See  Account. 
DEED, 

when  a  partner  can  bind  the  firm  by.    See  Powers. 
DEFAMATION 

of  partnership,  action  lies  for,  256, 257. 

DELECTUS  PERSONARUM, 

when  essential  in  a  partnership,  5. 
DILIGENCE, 

when  required  of  every  partner  in  partnership  business.  See  Duties. 
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DISCHARGE 

of  partnership  debt,  what  is,  155->158,  263, 254. 

dealing  with  new  finn,  253.    See  ExTUiouiSHMEVT. 

DISSOLUTION  OF  PARTNERSHIP, 
modes  of,  265,  267,  321. 
by  acts  of  the  parties,  267  a-277. 
by  consent  of  all  the  partners,  whether  at  will  or  for  a  fixed  period, 

268. 
renunciation  of  the  partnership,  when  not  for  fixed  period,  269,  270, 

273-275. 
renunciation  of  the  partnership,  when  for  a  fixed  period,  27S-276. 
express  renunciation,  271. 
tacit  or  implied  renunciation,  272. 
by  expiration  of  the  term  of  the  partnership,  267,  278. 
by  the  completion  of  the  objects  of  the  partnership,  280,  281. 
by  the  extinction  of  the  subject-matter  of  the  partnership,  280, 

281. 
by  decree  of  a  court  of  equity,  232,  282-208. 
court  of  equity  has  exclusive  jurisdiction  to  decree,  284. 
when  decreed  ab  initio  y  232,  285. 
causes  may  be  founded  upon  misconduct,  fraud,  or  violation  of  dutj 

by  a  partner,  232,  286. 
causes  may  arise  where  there  is  no  impropriety  of  conduct  on  the  part 

of  any  partner,  286. 
not  decreed  for  trifling  causes,  287. 
decreed  for  gross  misconduct  or  fraud,  233,  287-289. 

on  account  of  impracticability  of  going  on  with  partnership, 

200,  203. 
the  incapacity  or  inability  of  a  partner,  291, 

204. 
insanity  of  a  partner,  205-297. 
wheth^^r  insanity  of  itself  works  a,  295,  296. 
not  decreed  unless  insanity  is  permanent,  297. 
decreed  on  account  of  long  absence  of  a  partner  in  the  public  service, 

298. 
long  absence  abroad,  298. 
change  of  domicile,  298. 
voluntary  engagement  in  other  inoompatible 
pursuits,  298. 
other  causes  for  decree  of,  208. 
by  award,  299-301. 
implied  from  nature  of  award,  300. 

when  arbitrators  have  implied  authority  to  award,  215,  801. 
by  operation  of  law,  302^19  a. 
by  change  in  the  status  of  a  partner,  303-306. 
when  a  partner  is  placed  under  tutelage  or  guardianship,  303. 
when  a  partner  is  outlawed,  or  convicted  and  attainted  ol  felony,  Ac, 

304. 
by  marriage  of  female  partner,  806. 
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WSSOLUnON  OF  PARTNERSHIP  — conftnikfrf. 

by  voluntary  transfer,  by  a  partner,  of  his  interest  in  the  partnership 
property,  272,  307-300. 
in  case  of  a  partnership  for  an  indefinite  period,  808. 
in  ease  of  a  partnership  for  a  fixed  period,  308. 
by  assignment  of  the  whole  partnership  property,  310. 
by  involuntary  transfer,  311-314. 

levy  upon  and  sale  of  the  right,  title,  and  interest  of  a  partner,  311, 
312. 
V^  bankruptcy  and  insolvency,  313. 

from  what  time  bankruptcy  dissolves  a  partnership,  314.    See  Bank- 

.       RUPTCY. 

\/  by  war,  315,  316. 
by  death,  317-319  a. 

notwithstanding  articles,  195,  196.     See  Articles  of  Partner- 
ship. 
when  dissolution  by  death  takes  effect,  319. 

effect  of  stipulations  in  articles  concerning  death,  319  a.     See  Arti- 
cles OF  Partnership. 
effects  and  consequences  of  dissolution  by  the  voluntary  act  of  the 

partners  as  between  the  partners  themselves,  320-334. 
division  of  the  subject,  320. 

lien  of  the  partners  upon  the  partnership  property,  360,  361. 
terminates  powers  of  partners  inconsistent  with  winding  up  the  part- 
nership, 322-333. 
a  partner  cannot  give  a  note  in  firm  name  after,  unless  specially  au- 
thorized, 322,  noit. 
nor  renew  a  partnership  note,  322,  nalt» 
nor  indorse  in  firm  name  note  payable  to  the  firm,  322,  nott* 
nor  renew  an  accommodation  indorsement  by  the  firm,  322, 

nor  accept  a  bill,  322,  noit. 
may  waive  demand  and  notice,  322,  note, 

may  petition  in  bankruptcy  to  have  himself  and  copartners  ad- 
judged bankrupt,  when,  322,  nott. 
declarations,  acknowledgments,  statements,  and  payments  of  a  part- 
ner after,  when  binding  upon  the  firm,  323,  324. 
when  they  remove  the  bar  of  the  statute  of  limitations  after.     See 

Limitation. 
such  declarations,  &c.,  not  binding  in  case  of  dissolution  by  death, 

324  a. 
pleading  statute  of  limitations  after  death  of  one  partner,  324  6. 
what  powers  remain  to  the  partners  after,  325-328,  332,  333. 
to  wind  up  the  partnership,  325-327. 
to  pay  and  collect  debts,  326, 327. 
to  apply  the  partnership  funds  to  the  discharge  of  their  debts, 

826,  327. 
to  settle  and  adjust  the  unliquidated  debts  of  the  partneiship, 

828. 
to  receive  property  bebnginj^  to  the  partnership,  328. 
46 
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to  make  due  acquittances,  discharges,  receipts,  and  acknowledg- 
ments of  their  acts  in  the  premises,  328. 
other  powers,  828,  note. 
misconduct  of  partners  in  winding  np  after,  when  court  of  eqnitj 

will  interfere,  329.    See  Injukctiok. 
partner  made  accountable  for  all  profits  made  by  him  by  misapplictr 

tion  of  firm  property  after,  329. 
partner  to  bear  all  losses  incurred  by  him  by  misapplication  of  finn 

property  after,  329. 
receiver,  when  court  of  equity  will  appoint,  to  prevent  misconduct  in 

winding  up,  330.     See  Receiver. 
partner  cannot  act  for  his  own  benefit  in  winding  np  the  partnership 

affairs  after,  331. 
partners  cannot  claim  compensation  for  services  in  winding  up  the 

partnership  after.     See  Compensation. 
effects  and  consequences  of  dissolution  .by  the  voluntary  act  of  the 

partners,  as  to  third  persons,  334,  335. 
will  not  affect  the  rights  of  third  persons  as  to  past  transactions, 

334. 
when  will  affect  the  rights  of  third  persons  as  to  future  transactions, 

334,  335. 
notice  of,  when  necessary,  160-163,  334,  335. 
when  should  be  given  to  new  customer  on,  160. 
notice  not  necessary  when  dissolution  is  by  operation  of  law,  319, 336, 

343. 

effects  and  consequences  of,  generally,  as  to  the  rights  of  creditors, 
857-408.     See  Creditors. 

effects  and  consequences  of  dissolution  by  bankruptcy  as  between 
the  partners  themselves  and  as  to  third  persons.  See  Bank- 
ruptcy. 

effects  and  consequences  of  dissolution  by  death  as  between  the  part- 
ners themselves  and  as  to  third  persons,  342-^47. 

property  of  pai'tnership,  how  to  be  distributed  upon  dissolution  hj 
death,  342. 

powers  and  rights  of  surviving  partners.  See  SuRviyxKa  Part- 
ner. 

powers  and  rights  of  the  representatives  of  the  deceased  partner.  See 
Deceased  Partner. 

when  equity  will  enforce  sale  and  settlement  upon  dissolution  by 
death,  347. 

how  sccounts  are  taken  between  the  partners  upon.    See  Account. 

distribution  of  partnership  effects  upon,  after  payment  of  debts,  350- 
355. 

sale  of  partnership  property  upon,  850,  354,  355. 

taking  the  firm  property  at  a  valuation  upon,  351-354. 

effects  and  consequences  of  dissolution  by  decree,  356. 

stipulations  as  to  sale  of  partnership  property,  or  of  purchase  upon 
valuation  by  one  or  more  partners,  upon.  See  Articles  or 
Partnership. 
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See 


DISTRIBUTION, 

of  partnership  effects  upon  dissolutioii,  after  payment  of  debts. 
Dissolution. 

DORMANT  PARTNERS, 

have  same  powers  as  other  partners,  103.    See  Powebs. 

liability  of,  to  third  persons,  63. 

bound  by  acts  and  contracts  of  ostensible  partners,  103. 

how  far  rule,  that  firm  is  not  liable  when  credit  is  given  to  one  partner, 
applicable  to,  138. 

not  bound  after  retirement  from  the  partnership,  150. 

when  necessary  parties  to  a  suit  by  apd  against  the  firm.  See  Join- 
der OF  Parti Bs. 

exception  to  the  rule  that  the  separate  estates  cannot  prove  against 
the  joint  estate  in  bankruptcy  when  there  are.     See  Bakkruptct. 

DOUBLE  PROOF, 

in  bankruptcy,  when  allowed.    See  BAmcRUPTCT. 

DURATION, 

of  partnership,  how  fixed,  84. 
by  express  stipulation,  84. 
by  implication,  84. 
at  will,  84, 107,  277,  270. 
for  a  fixed  time,  84,  105,  277,  270. 
what  is  presumed  as  to,  84. 
when  deemed  to  be  for  life,  84,  85,  271. 
construction  of  articles  as  to.    See  Articles  of  Partnsrship. 
in  case  of  the  death  of  a  partner,  105. 

of  partnership  continued  beyond  the  original  term,  107,  108,  270. 
effect  of  renewal  of  the  partnership  indefinitely,  as  to,  107,  270. 
construction  of  articles  as  to,  on  death  of  a  partner.     See  Articles 
OF  Partnership. 

DUTIES  AND  RIGHTS, 

of  partners. 

express.    See  Articles. 

implied,  150-186. 

to  exercise  good  faith  and  due  skiU  and  diligence,  190-172,  182,  183, 
233. 

not  to  exclude  copartners  from  inspection  of  books  of  the  partner- 
ship, 181.    See  Inspection. 

to  conform  to  the  stipulations  of  the  articles  of  partnership,  160,  173, 
187. 

to  abstain  from  secret  trade  injurious  to  the  partnership,  174-170, 
200-212. 

to  act  for  benefit  of  the  partnership,  175-177. 

to  abstain  from  improper  speculations,  177. 

to  keep  proper  accounts.    See  Account. 

to  disclose  all  firm  transactions  to  copartners,  181. 

conflict  of,  when  sorviying  partner  is  executor  of  deceased  partner, 
18a 


708 

DUTIES  AND  RIGHTS  —  tf<mfmij«f. 

not  to  exclude  his  copartners  from  management  of  the  partnership 

affairs,  181. 
not  to  violate  rights  of  copartners,  182-184. 
to  account  for  all  profits  fraudulently  obtained,  175-180. 
to  allow  and  pay  all  proper  expenditures  on  partnership  aceount, 

185. 
to  exercise  reasonable  discretion,  183. 
to  perform  sernces  without  extra  compensation.    See  Comfkisba- 

TION. 

when  foreign  law  goyems,  239,  240. 

partner  liable  to  his  copartners  for  injury  to  partnership  by  his  ur- 
gent and  fraudulent  acts,  169-173. 


E. 

EFFLUX  OF  TIME, 

dissolution  of  partnership  by.    See  Dissolution. 

ELECTION, 

of  joint  and  several  creditors,  to  prore  debts  in  bankropiey.    See 

Bankruptcy. 

EMPLOYMENT, 

of  ships.    See  Pabt-ownbrs. 

ENTRIES  IN  BOOKS  OF  PARTNERSHIP, 

effect  of,  24,  no/e,  191. 

EQUITY, 

courts  of.    See  Coubts  of  Equity. 

EXECUTION, 

against  partnership  effects  on  separate  judgment, 
when  good,  261-264. 
what  may  be  seized  on,  261-264. 
what  passes  by  sale  on,  261-263. 
rights  of  the  purchaser  at  the  sale,  261,  263. 
when  injunction  lies  by  the  other  partners  against  sale.    See  Lr- 

JUNCTION. 

effects  of,  as  to  dissolving  the  partnership.    See  Dissolutiow. 
when  the  prior  right,  existing  in  equity,  of  the  joint  creditors  to  be 
paid  out  of  the  joint  estate,  and  the  separate  creditors  out  of  the 
separate  estate,  in  cases  of  conflicting  executions,  enforced  at  law, 
263,  note. 

EXECUTORS, 

of  deceased  partners,  rights  and  duties  of.    See  Deckabbp  Parthib- 

EXEMPTIONS, 

of  partners.    See  Lxabiutibs. 
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EXPENDITURES, 

by  partner  in  bosiness  of  the  firm,  when  allowed  hinif  185, 186. 

EXPIRATION, 

of  partnership.    See  Dissolution. 

EXPULSION, 

of  partner,  oonstmction  of  partnership  articles  as  to.    See  Articles 
OF  Partnebshif. 

EXTENSION, 

of  firm  debt  by  a  partner,  when  it  binds  the  firm.    See  Powers. 

EXTINGUISHMENT, 

of  joint  debts,  what  is,  153-158,  251-255. 

upon  change  of  firm,  153,  157. 

upon  retirement  of  a  partner,  155,  159. 

upon  giving  credit  to  new  firm,  134-143,  157, 158,  253-255. 

debts  not  assignable  to  new  firm  without  debtors'  assent,  254. 

when  taking  separate  security  of  a  partner  works  an,  140-143,  155- 

158,  254,  255. 
when  liability  of  the  firm  merged  in  a  judgment  against  one  partner, 

155. 
by  conrersion,  369,  370. 
of  separate  debts,  what  is,  369,  370. 
by  conversion,  369,  370,  373. 
of  guaranty  to  the  firm.    See  Guaranty. 


F. 

FELONY, 

attainder  of,  dissolyes  the  partnership.    See  BiBSOLTmov. 

FEME  COVERT. 

See  Parivers. 

FEME  SOLE, 

when  feme  covert  treated  as,  11, 12. 

when  marriage  of,  dissolves  the  partnership.    See  Dissolution. 

FIRM, 

style  of.    See  Name  of  Firm. 

FISHERIES, 

when  parties  in,  are  partners.     See  Partnership. 

FOREIGN  LAW, 

when  it  governs  the  rights  of  the  members  of  a  partnership,  239, 240. 
See  Duties. 

FRAUD, 

of  a  partner,  partnership  when  declared  void  for,  232.    See  Disso- 
lution. 
when  it  binds  the  other  innocent  partners,  108,  109, 
128,  129, 131-133,  238. 
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FRAUD — continued. 

of  retiring  partner,  wlien  it  binds  him  to  pay  debts.    See  Rktzroio 

Paktker. 
partner  liable  to  his  copartners  for  injury  to  firm  by  his.   See  Duteks. 
what  acts  of  a  partner  are  frauds  on  the  partnership,  172,  17d.     See 

Duties. 
how  remediable  in  equity.     See  Rbmkdiks. 
dissolution,  when  decreed  for.     See  Dissolutioit. 

FRAUDS,  STATUTE   OF, 

how  it  affects  partnerships  in  lands,  83,  03,  and  noU  2,  Y.  2. 


G. 

GARNISHMENT. 

See  Rkmbdiss. 

GENERAL  ASSIGNMENT, 

of  partnership  property,  powers  of  a  partner  to  make.    See  Powkbb. 

GOOD   FAITH, 

partner  bound  to  exercise.    See  Dutieb. 

GOOD-WILL, 

whether  partnership  property,  100. 

what  passes  by  agreement  to  convey  it  to  one  partner,  211. 
how  equity  will  enforce  right  to,  211.    See  Remedies. 
GUARANTY, 

when  a  partner  can  bind  the  firm  by.     See  Powers  ;  Liabiuties. 

by  or  to  a  partnership,  when  extinguished,  245-251. 

when  partnership  may  take  the  benefit  of,  though  apparently  enterwl 

into  with  one  partner,  243. 
effect  of  change  of  firm  on  existing,  245-251. 


H. 

HOLDING  OUT  AS  A  PARTNER, 

liability  of  one  who  holds  himself  out  as  a  partner,  64. 
what  constitutes,  65. 

HUSBAND  AND  WIFE, 

generally  may  not  be  partners,  10-12. 

when  husband  bound  by  acts  of  wife  as  partner,  10-12. 

how  treated  when  partners  under  foreign  law,  239. 


I. 

ILLEGAL  PARTNERSHIPS. 

See  Partnsbshifs. 
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IMPLIED  POWERS, 

of  partners.     See  Powers. 

IMPRACTIC  ABILITY, 

of  contiDoing  partnership,  when  ground  for  dissolution.    See  Disso- 
lution. 

INCAPACITY, 

of  a  partner,  when  a  ground  for  dissolution.    See  Dissolution. 
to  sue.    See  Rehediks. 

INCOMING  PARTNER, 

duties  and  rights  of,  152,  158. 

INFANT, 

contract  of  partnership  by,  voidable,  7,  255. 

suit  by  and  against  partners,  how  brought  when  infant  partner  dis- 
claims, 255. 

INJUNCTION, 

when  granted  in  equity  between  partners,  178, 179, 103, 202, 200-212, 

224-227,  220. 
to  restrain  partner  from  extending  the  firm  business  beyond  the  arti- 
cles, 194. 
carrying  on  business  inconsistent  with  inter- 
ests of  the  firm,  178,  170. 
wrongful  use  of  firm  name,  202. 
carrying  on  business  after  dissolution,  212. 
using  firm  property  for  his  separate  purposes, 
133  a. 
whether  granted  where  no  dissolution  is  asked  for,  220. 
to  restrain  misconduct  of  partner  in  winding  up,  320,  333. 

surviving  partner,  344. 
not  granted  for  fugitive  and  temporary  breaches  of  duty,  225. 
when  granted  against  third  persons,  250. 
in  cases  of  separate  execution  against  partnership  property,  264. 

See  Articles  of  Partnership. 
INSANITY, 

of  a  partner,  when  a  good  ground  of  dissolution.    See  Dissolution. 

INSOLVENCY, 

of  a  partner,  construction  of  articles  for  expulsion  from  partnership 

on.    See  Articles  of  Partnership. 
when  it  dissolves  the  firm,  313.    See  Bankruptcy. 

INSPECTION, 

of  partnership  books,  right  of  each  partner  to,  181.    See  Duties. 

INTENTION, 

of  the  parties  should  govern  in  the  determination  of  whether  a  part* 
nership  is  created,  36,  37,  40-52.    See  Partnership. 

INTEREST, 

wheif  allowed  between  partners,  182,  note. 
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INTEREST  OF  PARTNER, 

in  partnership  property,  88-100. 

when  a  partner  may  assign  his  interest^  183,  307,  808,  358,  87i, 

378,  896. 
when  partnership  dissolved  by  such  assignment.    See  DiseoLU- 

TION. 

effect  of  involuntary  assignment  of  such  interest    See  Dissolu- 
tion; Bankruptct. 
may  be  seized  and  sold  on  process  against  a  partner.     See  Rkm- 

BDIES. 

effect  of  seizure.    See  Dissolutiox. 


J. 

JOINDER  OF  PARTIES, 

of  partners,  in  actions  at  law,  all  should  join  as  plaintiffs,  234-244. 
of  dormant  partners  as  plaintiffs,  241. 
of  nominal  partners  as  plaintiffs,  241,  242. 
non-joinder  fatal  at  trial,  234-244. 

in  actions  at  law  arising  under  contracts,  all  should  be  joined  as  de- 
fendants, 234,  237,  241. 
in  actions  at  law  for  torts,  all  need  not  be  joined  as  defendants,  166, 167. 
of  dormant  partners  as  defendants,  241. 
of  nominal  partners  as  defendants,  241. 
non-joinder  only  matter  of  plea  in  abatements,  241. 
of  the  assignee  of  bankrupt  partner  in  actions  by  and  agunst  finn,  338. 
of  partners  in  equity,  235. 
of  surviving  partner  in  equity  in  suits  against  estate  of  deceased 

partner,  362. 
when  partners  may  sue  and  be  sued  in  the  firm  name,  241. 
of  part-owners  at  law,  all  should  join  as  plaintifb  in  contract,  454. 
non- joinder  fatal  at  trial,  454. 
all  should  join  as  plaintiffs  in  tort,  454. 
non-joinder  only  matter  of  plea  in  abatement,  167,  454. 
all  should  be  joined  as  defendants,  in  contract,  167,  455. 
all  need  not  be  joined  as  defendants  in  actions  for  torts,  167,  468. 
non- joinder  only  matter  of  plea  in  abatement,  167,  465. 

JOINT  ADVENTURERS. 

when  partners,  40.     See  Partnibbship. 

JOINT  CREDITORS. 

See  Creditors. 
JOINT  DEBTS, 

what  are,  145-153,  367,  368. 

what  are  joint  and  several,  387,  389,  301-394. 

all  partnership  debts  are  not  joint  and  several  in  equity,  362,  note. 

conversion  of,  into  separate,  369,  370,  373. 

extinguishment  of.    See  Extinguishment. 

cannot  be  set  off  against  separate  debts.    See  SsT-orF. 
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JOINT  DEBTS  —  confrntittf. 

how  payable  in  cases  of  bankruptcy,  876-887.     See  Bakkruftct. 
in  cases  of  dissolution  by  death.    See  Creditors. 

JOINT  PROPERTY, 

what  deemed  joint  and  what  separate.    See  Property. 

JOINT-STOCK  COMPANIES, 
liability  of,  164,  165. 
liable  like  common  partners,  164. 

construction  of  clause  as  to  rights  of  majority  to  govern  in,  218.     See 
Majority;  Articles  of  Partnership. 

JOINT  TENANCY, 

in  personal  property,  89-91,  413. 

JUDGMENT, 

confession  of  by  one  partner  does  not  bind  the  firm,  114.     See 

Powers. 
against  one  partner  when  it  merges  the  partnership  debt,  1&5. 


L. 

LAND, 

bow  statute  of  frauds  affects  partnership  in.     See  Frauds. 

partnership  property  in.     See  Real  Estate. 

of  partnership,  how  treated  in  equity.    See  Real  Estate. 

as  to  the  power  of  one  partner  to  transfer  partnership.     See  Powers. 

LEASE, 

in  the  name  of  one  partner,  when  the  benefit  of  belongs  to  the  firm, 
174. 

LETTER  OF  CREDIT, 

when  partnership  bound  by,  127. 

LIABILITIES, 

of  partners,  as  between  themselves.     See  Account;  Duties;  Arti- 
cles; Contribution;  Damages. 
as  to  third  persons, 
of  dormant  partners.    See  Dormant  Partners. 
of  incoming  partners.    See  Incoming  Partners. 
of  nominal  partners.    See  Nominal  Partners;  Holding  out  as 

A  Partner. 
aecret  reservations  between  partners  do  not  affect  their  liability  as  to 
third  persons,  105. 
nor  the  misconduct  of  a  partner,  105. 
nor  the  constitution  of  the  partnership,  106. 
when  all  the  partners  liable  in  solidoj  to,  102-109,  126-168  a,  456. 
for  acts  done  within  scope  of  business  of  firm,  111-113,  126,  127. 

See  Powers. 
proof  of  authority  of  one  partner  to  bind  the  firm,  when  necessary, 
126.    See  Powers. 
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LIABILITIES  ^  continued. 

where  guaranty  or  letters  of  credit  are  giTen  in  firm  name.  111, 
127. 
notes  are  signed  or  indorsed  in  firm  name  as  surety,  127. 
act  of  partner  is  fraudulent  and  known  to  be  so  by  the  third 

person,  110,  113,  128-133. 
credit  is  exclusively  given  to  one  partner,  134-139. 
what  is  sufficient  evidence  of  exclusive  credit,  134-143,  243. 
where  separate  security  is  taken,  140. 
particular  custom.     Stage-coach  proprietors,  141. 
when  negotiable  paper  is  in  the  name  of  one  partner,  142. 
where  debt  is  contracted  before  partnership  is  formed,  146-151. 
on  preliminary  steps  taken  to  form  a  partnership,  146,  151. 
when  partnership  not  liable  though  creditor  intended  otherwise, 

154. 
when  firm  business  is  carried  on  in  name  of  one  partner,  139. 
how-  partners  are  discharged  from  by  subsequent  acts.    See  Exrnr- 

OUI8HMBNT. 

how  payments  in  running  accounts  to  be  appropriated.  See  Appro- 
priation OF  Payments. 

when  retiring  partner  is  discharged  from  future  debts.  See  Re- 
tiring Partner. 

notice  of  dissolution,  when  necessary  to  discharge  partners  from 
future  debts.    See  Retiring  Partner;  Dissolution. 

for  new  debts  notwithstanding  notice  of  dissolution,  163. 

in  cases  of  fraud,  163. 

in  joint-stock  companies.    See  Joint  Stock  Companies. 

for  torts,  166-168.    See  Powers. 

torts  several  as  well  as  joint,  167. 

of  what  acts  of  his  copartners  a  partner  is  held  to  have  notice,  168  a. 
See  Creditors;  Dissolution;  Partnership  Powers. 

LIBEL, 

of  firm,  joint  action  by  firm  lies  for,  257. 

when  separate  action  by  injured  partner  lies  for,  256. 

LIENS, 

of  partners,  on  partnership  property,  93,  note,  97,  360,  861. 

of  solvent  partners  after  dissolution  by  bankruptcy,  407,  408.     See 

Bankruptcy. 
of  representatives  of  deceased  partner.    See  Deceased  Partitbb. 
of  surviving  partners.     See  Surviving  Partner. 
quasi  lien  of  partnership  creditors  on  firm  property,  97,  826,  357'-361, 

390.    See  Creditors. 

LIMITATIONS, 

of  the  power  of  a  partner  to  bind  the  firm.    See  Powers. 

LIMITATIONS,  STATUTE  OF, 

effects  of  admission  and  payments  by  partners  to  remove  the  bar  ol^ 

against  a  firm  debt, 
before  dissolution,  107. 
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LIMITATIONS,  STATUTE  OF  —  continued. 
after  dissolatioD,  323-824  a. 
effect  of  payments  by  suiriving  partner,  324  a. 
when  it  begins  to  ran  in  equity  in  case  of  fraud,  108. 
pleading  of,  after  dissolution  by  death,  824  6. 
when  a  bar  to  an  account  between  persons  who  have  been  partners, 
233,  note. 

LOAN, 

sharing  profits,  as  compensation  for,  does  not  create  a  liability  as  a 
partner.     See  Partnership. 

LOSSES, 

when  and  how  community  in,  essential  to  partnership,  19-26,  80-62. 

See  Partnership. 
how  borne  in  absence  of  any  special  agreement,  20-26. 
validity  and  effect  of  special  agreement  as  to,  60-63. 
by  misconduct,  when  a  partner  responsible  to  his  copartners  for,  169- 

173.     See  Duties. 
by  one  partner,  on  account  of  firm,  when  to  be  allowed  on  account, 

185. 

LUNACY. 

See  Insanity. 

LUNATIC, 

whether  one  may  be  a  partner,  7.    See  Partners. 


M. 

MAJORITY. 

powers  of,  in  cases  of  partnership, 
when  entitled  to  govern,  123-125,  213. 
cannot  change  the  partnership  articles,  125. 

construction  of  partnership  articles  providing  for  the  rights  and  pow- 
ers of.    See  Articles  of  Partnership. 
powers  of,  in  cases  of  part-ownership, 
as  to  the  repairs  of  ship,  418-428. 

the  employment  of  ship,  418,  426-434. 

furnishing  cargo,  433,  434. 

appointing  master  and  other  officers,  432,  445. 

MANAGEMENT, 

of  partnership,  right  of  each  partner  to  have  equal  part  in,  181. 
construction  of  clauses  in  partnership  articles  as  to.    See  Articles 
OF  Partnership. 

MAERIAGE, 

of  female  partner,  when  it  dissolves  the  partnership.     See  Dissolu- 
tion. 

MARRIED  WOMAN. 

See  Partners;  Feme  Sole. 
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MASTER, 

of  a  ship,  appointment  and  removal  of.     See  Pabivownbrs. 

when  owners  are  partners  with,  4A,     See  PARTNEasHiP. 
when  seamen  are  partners  with,  42.     See  Pabtkbbship. 

MINING, 

partnerships  in.     See  Partnership. 
powers  of  partners  in,  126.     See  Powers. 

MINORITY, 

in  cases  of  part-ownership,  427-484.    See  Part-owners. 

MISAPPLICATION, 

of  partnership  property  by  a  partner,  when  firm  bound  by.     See 
Powers;  Liabilities. 

MISCONDUCT, 

of  a  partner,  when  ground  for  injunction.    See  Injunction. 
when  ground  for  dissolution.    See  Dissolution. 

MISREPRESENTATION, 

by  partner,  when  it  binds  the  partnership.     See  Powers. 

when  he  is  liable  for  to  his  copartners  for,  172, 178.     See 

Duties. 
when  it  is  ground  for  dissolution.    See  Dissolution. 

MORTGAGE, 

when  a  partner  may  mortgage  the  firm  property.     See  Powers. 
when  and  how  creditor  holding  a,  inay  proTe  in  bankruptcy.     See 
Bankruptot. 


N. 

NAME  OF  FIRM, 

construction  of  partnership  articles  as  to,  202.    See  Articles  of 

Partnership. 
must  be  used  to  bind  the  firm,  102,  184-186,  142,  148. 
exceptions  to  the  rule,  142,  148,  248. 
effect  of  its  being  the  name  of  one  partner,  189. 
may  be  a  trade-mark,  100. 
right  to  use  after  dissolution,  100. 

NEGLIGENCE, 

when  partner  liable  for,  to  his  copartners,  169-172.     See  Duties. 

to  third  persons.     See  Liabilities. 
when  part-owner  liable  for,  to  his  co-owners,  449,  452. 

to  third  persons,  445-460.    See  Part- 
owners. 

NEGOTIABLE  PAPER. 

See  Bills  and  Notes  ;  Powers. 

NEW  CUSTOMERS, 

when  notice  of  dissolution  should  be  given  to,  160.    See  Dissolu- 
tion. 
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NEW  FIRM, 

when  dealing  with,  dischai^ges  old  firm,  253.    See  Eztikouishxent. 

NOMINAL  PARTNERS, 

who  are,  80. 

liability  of,  64,  65.    See  Liabilities. 

when  they  must  join  and  be  joined  in  suits  by  the  firm.    See  Joihder 
OF  Parties. 

NON-JOINDER. 

See  Jonn>BB  of  Parties. 
NOTICE, 

when  acts  of  a  partner  in  violation  of  duty,  known  to  third  per- 
sons, will  exonerate  partnership,  110-113,  127-133.     See  Lia- 
bilities. 
of  retirement  of  partner,  when  necessary.    See  Retiring  Partner. 
when  necessary  on  dissolution.    See  Dissolution. 
when  to  one  partner  binds  the  firm,  107,  108. 
of  what  acts  of  his  copartner  will  a  partner  be  held  to  hare,  168  a. 


o. 

OSTENSIBLE  PARTNERS^ 
who  are,  80. 
liability  of,  64,  65.    See  Retiring  Partner. 

OUTLAWRY, 

dissolution  of  partnership  by.    See  Dissolvtion. 

OWNERS, 

of  ship.    See  Part-owners. 

OWNERSHIP,  REPUTED, 

in  cases  of  bankruptcy.    See  Bankruptct. 


P. 

PARTIES. 

See  Joinder  of  Parties. 
PARTNERS, 

are  both  principals  and  agents,  1. 
who  may  be, 

persons  sui  Juris,  7,  8. 

lunatics,  7. 

alien  friends,  9. 

married  women,  10,  12. 

infant,  bound  at  his  own  election ,  7,  8. 

slave,  whether  he  may  be,  7. 

corporations, 
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PARTNERS  —  continued. 
who  may  not  be, 

alien  enemies,  9. 

hasband  and  wife,  10-12. 
different  sorts'  of, 

ostensible,  80. 

nominal,  80. 

dormant,  80. 

secret,  80. 
difference  between  partners  and  part-owners,  89,  90,  410,  411. 
whether  they  are  tenants  in  common  or  joint  tenants,  88-91. 
rights  of,  inter  use.    See  Duties;  Abticlss  of  Pabtkbbship. 
rights  of,  as  to  third  persons.     See  Liabilities. 
'powers  of,  generally.     See  Powers. 

after  dissolution.     See  Dissoldtiok. 
of  majority.     See  Majoritt. 
liabilities  of.     See  Liabilities. 
bankruptcy  of.     See  Bankrdptct. 
retired.    See  Retiring  Partners. 
incoming.     See  Incoming  Partner. 
deceased.    See  Deceased  Partner. 

special  agreements  between.    See  Articles  of  Partnership. 
actions  between.    See  Remedies. 
proof  between,  in  bankruptcy.     See  Bankruptcy. 
lien  of,  on  partnership  property.     See  Liens. 
remedies  by,  against,  and  between,  at  law  and  in  equity.     See  Rem- 
edies. 
construction  of  continuing  contracts  by  or  to.     See  Contract. 
accounts  between,  how  taken.     See  Account. 
representative  of  deceased,  entitled  to  an  account.    See  Account. 

PARTNERSHIP, 
definition  of,  1,  2. 
what  constitutes  1,  2. 
founded  in  consent,  2-6. 

in  contract,  2-6 

in  good  faith,  6. 
must  be  for  a  lawful  purpose,  6. 
what  is  legal  or  illegal,  6. 
oommunity  of  interests  in,  15,  16,  27. 

of  property  in,  16, 17,  27,  80. 
of  profits  in,  16, 18,  24,  27,  80. 
profits,  how  shared,  16,  18,  24,  26. 
losses,  how  shared,  19-26. 

equal  sharing  of  profit  and  loss  not  necessary  in,  23. 
presumption  of  equality  as  to  shares  of  profits  and  losses  in,  24-*96. 
property,  how  shared,  1&-24,  27-29. 
what  constitutes,  between  the  parties,  15-29,  80. 
oommunity  of  profits  and  losses  creates  in  every  case,  80. 
oommuni^  of  profits  without  community  of  property,  27-80|  82, 
58-59. 
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VARTKEBSTTLF  —  continued. 

agreement  to  share  profits  presumptively  one  to  share  losses,  80. 

DO  partnership  inter  sese  created  contrary  to  real  intention,  SO. 

joint  shipment  and  purchase,  when  it  creates  inter  sese^  40. 

what  constitutes,  as  to  third  persons,  30,  31,  53-70. 

sharing  profits  generally,  18-24,  32-34. 

as  such,  33-36,  63-62. 
net  profits,  33-35,  3&-40,  42,  43,  47,  53,  56-62. 
profits  but  not  losses,  54,  60,  62. 
as  a  donnant  partner,  63. 

holding  out  to  the  world  that  one  is  a  partner,  64,  65. 

receiving  a  part  of  the  profits,  as  profits,  as  compensation  for  money 
lent,  67. 

receiving  a  part  of  the  profits,  as  profits,  as  an  annuity,  66-69.   - 

taking  the  profits  as  executor  or  trustee  for  another,  70. 

what  does  not  constitute,  as  to  third  persons,  24-68. 

mere  joint  purchase,  30,  31. 

mere  joint  sale,  30,  31. 

joint  shipment  and  purchase,  40. 

sharing  the  profits  as  agent,  32,  84,  38,  40-42,  47-^62. 
gross  earnings,  33-36,  41-47. 
profits  in  fisheries,  42. 

shipment  on  half  profits,  43,  44. 

sharing  portion  of  profits  in  lien  of  rent,  48. 

'  sharing  in  commissions,  24,  27,  38,  41. 

sharing  profits  as  compensation  for  the  use  of  money  lent  or  of  prop- 
erty or  rights  conveyed,  43,  66,  67. 

sharing  profits  as  compensation  for  labor  and  materials,  45-48. 

receiving  an  annuity  out  of  the  profits,  not  as  profits,  but  as  a  fund 
for  payment,  67,  68. 

doctrine  that  there  is  no  liability  as  partner  to  third  persons  unless 
there  is  a  partnership  inter  sese  or  a  holding  out  as  such,  36,  87, 
49,50. 

the  intention  should  govern,  86,  87,  49-52. 

sharing  profits  presumptive  only  of  a  partnership  as  to  third  persons, 
38,  49. 

different  sorts  of, 

universal,  72,-73. 

general,  74. 

special  or  limited,  75,  408. 

private,  76. 

public  companies,  76,  77,  79. 

in  commandite,  78.. 

when  at  will,  227. 

when  deemed  continued  after  expiration  of  original  term,  279. 

objects  of, 

not  confined  to  trade,  81,  82. 

in  purchase  and  sale  of  lands,  82,  88. 

in  collieries,  82,  83. 

commencement  of.    See  Comvenckmknt. 
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PARTNERSHIP— con/intKfrf. 
daratioL  uf .     See  Duratiok. 
in  what  manner  formed, 
by  express  or  implied  agreement,  86,  87. 
by  written  articles,  86,  87. 
orally,  86,  87. 

rights  of  majority  of  partners  in.    See  MAJORrrr. 
property  of,  what  is.    See  Pboperty. 

constrnctioD  of  articles  of.     See  Abticlss  of  Partxesship. 
specific  performance  of,  when  decreed.    See  Spbcifig  Pkrfoui- 

ANCE. 

specific  performance  of,  agreements  for,  when  decreed.  See  Speci- 
fic Performance. 

remedies  for  violation  of  articles  of.  See  Rbkedixs;  Injunctiov; 
Receiver;  Specific  Performance. 

when  decree  void  in  equity  for  fraud,  282. 

dissolution  of.    See  Dissolution. 

debts  of.     See  Debts. 

bankruptcy  of.     See  Bankruftct. 

retirement  of  partners  from.     See  Retirihg  Partner;  Dissolx^ 

TION. 

expulsion  of  partner  from,  214.    See  Articles  of  Partnership. 

renewal  of.    See  Renewal. 

management   of.     See   Management;  Articles   of   Partneb- 

SHIP. 

accounts  of.    See  Account. 
sub-partnerships,  70. 

PARTNERSHIP  PROPERTY. 

See  Property. 

PART-OWNERS, 

rights,  powers,  and  liabilities  of,  in  general,  89,  00,  412-453. 
acquirement  and  transfer  of  property  in  ships,  416. 
of  ships  are  tenants  in  common,  417. 
employment  of  ship  by,  418. 
ship's  husband.    See  Ship's  Husbanb. 
when  may  bind  each  other,  90,  419,  440,  441,  446. 
no  right  of  survivorship  among,  417. 

one  part-owner  may  sell  his  share  and  not  the  entirety,  417. 
rights  of  majority  of,  as  to  possession,  use,  and  employment  of  ship, 
418,  427-437. 
no  right  of  employment  without  consent  of  any  owner,  unless  on 

giving  indemnity,  427,  428. 
rights  of,  may  only  be  given,  418-422,  427,  428,  438,  434. 
to  appoint  the  master  and  officers,  432. 
to  displace  the  master,  445. 
rights  of  minority,  427-434. 

to  employ  ship  if  majority  decline,  428-489. 
contribution  may  be  claimed  for  repairs  made  by  oommon  oonsent, 
419,  420,  440,  441. 
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PART-OWNERS  —  continued. 

but  not  against  part-owners  who  dissent,  421-435. 

rights  of,  when  equally  divided  in  opinion  and  interest,  435,  486. 

whether  a  sale  can  be  decreed  where  paHrOwners  are  equally  divided, 
435-439. 

whether  they  have  a  lien  for  expenditures  on  cargo  shipped  on  joint 
account,  441. 

whether  they  have  a  lien  on  ship  for  expenses,  advances,  and  mate- 
rials furnished  for  voyage,  442-444. 

are  entitled  to  same  equities  and  liens  as  partners  when  engaged  in 
joint  adventure,  407,  408. 

dissolution  of  connection  between,  447, 

constructive  ownership,  448. 

duty  of,  to  account  for  ship's  earnings,  449-452. 

declarations  and  admissions  of  part-owners,  when  they  bind  the  oth- 
ers, 453. 

joinder  of,  in  actions  by  and  against.    See  Joinder  of  Pabtibs. 

remedies  of,  against  each  other,  449. 

against  third  persons,  upon  contracts,  454. 

for  torts,  454. 

remedies  of  third  persons  against,  upon  contracts,  455-457. 

for  torts,  45S-460. 

when  liable  in  solido  upon  contracts,  445-457. 

for  torts,  458-462. 

when  liable  for  torts  of  their  agents,  455-462. 

PART-OWNERSHIP, 
subjectof,  410,  411. 

how  it  differs  from  partnership,  89,  90,  410-414. 
how  it  may  be  dissolved,  447.    See  Pabt-owners. 

PART-PAYMENT. 

See  Limitations;  Patmrnts;  Powbrs. 

PAYMENTS, 

effect  of,  by  one  partner  as  regards  the  statute  of  limitations, 

before  dissolution.     See  Limitations;  Powers. 

after  dissolution.    See  Limitations;  Dissolution. 

to  one  partner  releases  payer,  102,  115,  328. 

to  surviving  partner  releases  payer,  344. 

by  one  partner  on  his  separate  debt,  when  good  out  of  partnership 

effects,  132,  133. 
by  one  partner  after  dissolution,  828. 
how  appropriated  in  running  accounts,  157. 

PERFORMANCE,  SPECIFIC. 

See  Specific  Pbbfobmancb. 

PLEDGE, 

by  one  partner  of  partnership  property,  when  it  binds  the  firm.    See 

Powers. 
creditor  holding,  how  to  prove  in  bankruptcy.    See  Bankbuftct. 

46 
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POWERS, 

of  partners  to  bind  the  firm, 

by  being  served  with  process,  114. 

by  authorizing  attorney  to  enter  appeanmoe  for  tha  firm,  in  not 
against  it,  114. 

by  confession  of  judgment  against  the  firm,  114. 
of  partners  over  partnership  property,  94-100. 

by  selling  or  pledging  partnership  property,  04«d6,  102, 12d. 
generally,  101-125. 

by  assigning  prc^rty  generally  or  specially,  101. 

by  assigning  property  for  benefit  of  creditors,  101. 

by  borrowing  money,  102. 

by  making  and  indorsing  bills  and  notes  in  firm  name,  102, 
102  a,  110-113.  127,  129,  130, 132, 133, 136*139,  142,  liS. 

by  drawing  checks,  102,  102  a. 

by  conveying  partnership  real  estate,  03,  ndt  2,  lY.  2;   101, 
117-122. 

by  procuring  insurance,  102. 

by  doing  acts  authorized  by  usage  of  the  trade  or  business,  102- 
104, 126. 

by  doing  all  acts  within  the  scope  of  the  partnership  busineBS, 
107,  108,  110-114, 126,  127. 

by  acknowledgments,  representations,  dedarationst  admisnons, 
and  payment,  107-109. 

by  receiving  notice.    See  Notice. 

by  employing  attorney  to  enter  appearance  in  suit  against  the 
partnership,  114. 

by  fraudulent  act.    See  Fraud. 

by  giving  release.    See  Rkleasb. 

by  taking  release.    See  Release. 

by  compromise  of  debt,  115, 116. 

by  covenant  not  to  sue  debt  due  the  finn,  115. 

by  guaranty.  111,  112, 127. 

by  accepting  payment  of  firm  debt.    See  Patxbht. 

by  submission  to  arbitration,  114. 

by  contract  with  a  third  person  who  knows  thai  he  is  aetiiig  in 
fraud  of  the  firm  or  without  authority,  110-113,  128-131. 

by  appropriation  of  finn  property  to  his  private  debtSy  132, 188. 
of  dormant  partners.    See  Dormant  Partkbrb. 
of  trustees  who  are  partners.    See  Trcbtbrs. 
how  to  be  executed,  102. 
should  be  executed  in  the  firm  name,  102. 
proof  of  authority,  when  necessary,  126. 
effect  of  usage  upon,  102, 126, 127. 
before  the  establishment  of  the  finn,  122  a. 
of  majority.    See  Majority. 

after  dissolution.    See  Dissolution;  Suryiviko  Partnrb. 
of  solvent  partners  after  dissolution  by  bankruptcy.    See  Soltxht 

Partners. 
of  part-owners  to  bind  their  oo-ownersL    See  Parx^whbrs. 
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POWERS  —  continued. 

of  members  of  joint-stock  oompanieflL    See  Joint-Stock  Compa- 
nies. 

PRESUMPTION  OF  EQUALITY, 

as  to  shares  of  partners  in  profits  and  losses,  24-26.     See  Pabtnkb- 
SHip;  Profits. 

PRIVATE  PARTNERSHIP, 
what  is.    See  Partnebship. 

PROCESS, 

service  of,  npon  one  partner,  when  it  binds  the  firm,  114.    See 
Powers. 

PROFITS, 

meaning  of,  21. 

community  of  interest  of  partners  in,  18-24,  27,  28. 

when  participation  in  creates  a  partnership.     See  Partnerssip. 

presumption  of  equality  as  to  shares  of  partners  in  profits  and  losses, 

24-20. 
how  shared  by  partners  in  absence  of  special  agreement,  2(^22, 24-27. 
accrued  after  death  of  partner,  when  toeated  as  joint  property,  348.  . 

PROHIBITION, 

to  engage  in  other  trade,  when  implied,  177-179. 

when  expressed  in  articles.     See  Articles 

or  Partnership. 
when  conrts  of  equity  will  enforce,  177*179, 
210^212. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY, 

contribution  of,  to  partnerahip,  16. 

of  partners  in  firm  property,  88-100. 

of  Uie  partnership, 

what  is  deemed  to  be,  92,  98,  and  note  2,  98-100,  371-^3,  307-404. 

real  estate,  when  it  becomes.    See  Real  Estate. 

construction  of  clauses  in  articles  as  to  what  shall  be  deemed.     See 

Articles  of  Partnership. 
when  the  goodwill  of  a  trade  is,  90, 100. 
right  to  use  the  firm  name,  100. 
when  and  how  it  may  be  assigned  to  one  partner,  101,  309,  358,  359, 

396. 
whether  partners  are  tenants  in  common  or  joint  tenants  in,  88-91. 
rights  of  creditors  in.    See  Bankruptct  ;  Creditors  ;  Dissolution. 
rights  of  surviving  partner  in.     See  SuRvrviNa  Partner. 
dower  and  homestead  in,  93,  note  2,  IH.  2. 
powers  of  partners  over.     See  PowsRfl. 
liens  of  partners  on.    See  Liens. 

how  distributed  on  dissolution  after  payment  of  debts,  360-356. 
reputed  ownership  in.    See  Bankruptcy. 
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PUBLIC  PARTNERSHIP, 
what  is.    See  Partnership. 

PURCHASE, 

by  one  partner,  when  it  binds  the  firm.    See  PowxRS. 
stipulation  as  to  the  purchase  of  shares  of  copartners  apon  dissola- 
tion.    See  Abticles  of  Partmkrship. 


R 

REAL  ESTATE, 

partnership  in,  82,  83.     See  Partnership. 

when  it  becomes  partnership  property,  02,  93,  and  note  2,  Y. 

belonging  to  firm,  how  treated  in  equity,  92,  93,  and  note  2. 

how  changed  from  partnership  property  into  separate,  93,  note  2, 

VI. 
whether  interest  of  a  partner  in  partnership  real  estate  is  realty  or 

personalty,  92,  93,  note  2,  VIL 
effect  of  Statute  of  Frauds  upon  partnership.    See  Frauds. 

RECEIVER, 

court  of  equity  will  not  appoint,  except  where  dissolution  ought  to  be 

decreed  and  partnership  wound  up,  228,  231. 
in  case  of  misconduct  in  winding  up  the  partnership,  330. 

of  surviving  partner,  344. 
power  of  arbitrator  to  appoint,  215. 

REFERENCE, 

to  arbitration.     See  Arbitration. 

RELEASE, 

power  of  one  partner  to  bind  the  firm  by,  115,  116,  252. 

a  partner  may  in  his  own  name  release  a  debt  due  to  the  firm,  114* 

116,  252. 
by  one  partner,  when  not  binding  on  the  firm,  132^  133. 
to  one  partner  discharges  all,  168. 

REMEDIES, 

between  the  partners, 

actions  for  breach  of  stipulations  of  articles,  218. 

of  account,  218. 

for  torts  touching  the  firm  property,  218. 

for  money  paid,  &c.,  on  the  partnership  account,  219-221. 
criminal  prosecutions  by  one  partner  against  the  others  for  acta  affect^ 

ing  the  firm  propeily,  218. 
account  in  equity,  222.     See  Account. 
contribution  in  equity,  222, 223. 
injunction,  when  granted.     See  Injunction. 
specific  performance,  when  decreed.     See  Spkcifig  Performancb. 
receiver,  when  appointed.     See  Receiver. 
dissolution,  when  decreed.     See  Dissolution. 
enforcement  of  negative  and  positive  obligations,  224. 
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when  equity  will  interfere  to  prevent  fraud  or  clandestine  business  or 

bargains  by  a  partner,  17^182,  287. 
when  partner  held  accountable  for  losses  by  his  fraud  or  misconduct, 

169-172,  233. 
when  equity  will  decree  sale  of  partnership  property.    See  Salb. 

the  partnership  void  for  fraud,  232. 
by  partners  against  third  persons, 
when  taken  away  by  fraud  or  misrepresentation  of  a  partner,  287, 

238. 
no  action  at  law  can  be  maintained  by  the  firm  against  a  member 

thereof,  234. 
nor  between  firms  which  have  a  common  member,  234. 
rule  is  otherwise  in  equity,  234,  235,  259. 
firm  cannot  sue  on  security  on  which  one  partner  is  liable,  237. 

procured  by  fraud  of  one  of  the  partners, 
238. 
nor  enforce  security  after  satisfaction  obtained  from  another  firm 
with  a  common  partner,  236. 
it  seems  that  the  rule  would  be  the  same  in  an  action  for  a  tort,  238, 

note. 
whether  husband  and  wife,  partners  abroad,  can  sue  in  England  and 

in  tills  country,  239. 
firm  cannot  sue  if  a  partner  is  an  alien  enemy,  240. 
when  partners  can  sue  in  the  firm  name,  241. 
who  must  sue  when  firm  has  been  changed  by  admission  of  new  or 

retirement  of  old  partner,  244-251,  254-355. 
suit,  how  brought  when  infant  partner  has  disclaimed,  255. 
rule  at  law  as  to  remedies  for  torts  to  rights  or  property  of  partner- 
ship, 256-258. 

for  frauds,  256. 
for  defamation  of  firm,  257. 
for  injury  done  to  the  firm  business,  258. 
suits  in  equity,  235,  259. 

joinder  of  parties  plaintiff  in  law  and  equity.    See  Joinder  of  Par- 
ties. 
incompetency  of  partner  to  sue  when  a  feme  covert,  239. 

an  alien  enemy,  240. 
by  third  persons  against  partners, 
when  partners  can  be  sued  by  firm  name,  241. 
levy  on  separate  property  of  partners  for  firm  debts,  260. 

firm  property  for  separate  debts  of  partners,  261-263. 
when  sheriff  may  seize  and  sell  the  interest  of  a  partner  in  the  tangible 

property  of  the  firm,  on  process  against  such  partner,  261,  263. 
rights  of  purchaser  under  such  sale,  262,  263. 
when  the  other  partners  may  purchase  at  such  sale,  263. 
whether  court  of  equity  will  enjoin  sale,  264.    See  Injunction. 
priority,  at  law,  of  attachment  on  the  firm  property  by  firm  creditor 
over  attachment  of  the  same  property  by  separate  creditor,  263, 
note. 
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priority,  at  law,  of  an  attachment  on  separate  property  by  sepanfta 

creditor  over  an  attachment  on  the  same  by  firm  creditor,  263, 

note, 
whether  interest  of  partner  in  a  debt  due  the  firm  may  be  reached  by 

trustee  process,  264,  note. 
garnishment  of  credit  and  choses  in  action  due  the  partners  aepvMtj 

in  an  action  against  the  partnership,  264,  note. 
joinder  of  parties  defendant.    See  Joindkr  of  Pabtixs. 
against  part-owners,  454-462. 
joinder  of  part-owners.    SeeJoiNDXB  of  Partibb. 

BENEWAL, 

of  partnership, 

when  and  how  renewed,  27d. 
effect  of  tacit  renewal,  279. 

RENT, 

sharing  profits  in  lieu  of,  when  it  creates  a  liability  as  partoer.    See 
Partnership. 

REPAIRS, 

when  part-owners  liable  for,  419-426,  440. 

REPRESENTATION, 

of  partner,  when  it  binds  the  firm.    See  Powkrs. 

REPRESENTATIVE, 

of  deceased  partner.    See  Deccasejd  Partkeb. 

REPUTED  OWNERSHIP, 

in  bankruptcy,  what  is.    See  Bankruptct. 

RETIREMENT, 

of  partner.     See  Retiring  Partztbb. 

RETIRING  PARTNER, 

when  discharged  from  old  debts,  154-158. 
from  new  debts,  159-168. 
if  dormant  partner,  159. 
if  ostensible  partner,  160. 
how  firm  contracts  are  to  be  sued  when  one  partner  retires,  254, 

255. 
when  notice  of  retirement  of,  discharges  from  future  debts,  159-15ii 

884,885. 
what  is  due  notice  of  retirement  of,  161. 

bound  in  cases  of  fraudulent  retirement  notwithstanding  notice, 
168. 

RIGHTS  AND  DUTIES, 

of  partners  between  themselves.    See  Duties. 

as  to  third  persons.    See  Liabilities. 

BIGHTS  AND  INTERESTS, 

of  partners  in  partnenhip  pToig&rty.    See  Ihtbbbstb  of  Parthbbs* 
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S. 

SALE, 

of  partnership  property,  when  and  how  direeted  in  equity  upon  dis- 
solution, 350,  356. 
rights  of  the  purchaser  of  the  interest  of  one  ; 

partner  in,  261-263.  J 

whether  decreed,  of  ship^  where  part-owners  are  equally  divided,  435- 
439. 

SCOPE  OF  PARTNERSHIP, 

definition  of,  113. 

SECURITIES. 

See  Extinguishment. 

SEPARATE  CREDITORS. 

See  Creditors;  Remedies. 

SEPARATE  DEBTS. 

See  Debts. 

SEPARATE  PROPERTY, 
what  is  deemed,  371,  372. 

rights  of  creditors  in.    See  Bankruftct;  Creditors;  Dissolu- 
tion; Remedies. 

SERVICE  OF  PROCESS, 

upon  a  partner,  when  it  binds  the  firm.     See  Powers. 

SET-OFF, 

joint  debts  cannot  be,  against  separate  debts,  305. 
nor  separate  debts  against  joint  debts,  395. 
except  where  there  is  a  special  agreement,  305. 

SETTLEMENT, 

of  the  partnership,  right  of  eaob  partner  to  have  equal  management 
of,  181. 

SHIPS. 

See  Part-owners;  Part«owner8Hip. 

SHIP'S  HUSBAND, 

meaning  of  the  phrase,  418. 

appointment  of,  418. 

powers  and  authorities  of,  418,  446. 

duties  of,  418. 

Uen  of,  441,  443. 

SIGNATURE  OF  FIRM, 

articles  respecting.    See  Articles  of  Partnership. 

when  necessary  in  order  to  bind  the  firm,  102, 134-186, 142, 148. 

SLANDER, 

of  the  firm,  action  for,  by  the  firm,  256, 257. 
when  action  will  lie  for,  by  one  partner,  256. 
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SLAVE, 

whether  may  be  a  partner,  7. 

SOLVENT  PARTNERS. 

See  BAJmuFTCT. 

SPECIAL  PARTNERSHIP, 

what  is,  75. 

SPECIFIC  PERFORMANCE, 

when  compelled,  in  equity,  of  partnenhip  duties  or  articles,  187-180 
216, 224.  ' 

of  agreement  to  form  a  paitaeiBhip^  187- 
189. 
SPECULATIONS, 

partner  bound  to  abstain  from,  178.     See  Duties. 

STAGE-COACH  PROPRIETORS, 

when  liable  for  act  of  one  partner;  particular  custom,  141« 

STATUTE  OF  FRAUDS. 

See  Fraui>s. 

STATUTE  OF  LmiTATIONS. 

See  LnaTATiosB. 

SUB-PARTNER, 

Hability  of,  70,  121. 

SUITS. 

See  Remedies. 

SURETYSHIP, 

how  affected  by  change  of  the  firm,  244-250.    See  Contbact. 

SURVIVING  PARTNERS, 

may  sell  partnership  real  estate,  for  firm  debts,  03,  noie^  2,  IV. 

must  cease  carrying  on  tiie  firm  business,  843. 

must  account  to  representatives  of  deceased  partner  for  profits  made 

by  carrying  it  on,  843. 
or  be  charged  with  interest  on  deceased  partners'  sharo  of  sniplos, 

343. 
liens  of,  on  partnership  property,  344,  347. 
are  ordinarily  entitled  to  wind  up  the  partnership,  344,  346,  847. 
may  do  all  acts  necessary  therefor,  344. 
effect  of  payment  by,  upon  the  bar  of  the  statute  of  lioiitatioDS. 

See  Limitations. 
when  will  be  restrained  from  misapplying  partnership  property. 

See  Injunction. 
when  receiver  appointed  in  case  of  misconduct  of.     See  Recsiybb. 
when  will  be  adjudged  bankrupt,  344,  note, 
are  tenants  in  common  with  representative  of  deceased  partner,  of 

partnership  property  in  possession,  346. 
(o  what  eactent  cho9e$  in  action  of  the  partnership  belong  to,  846. 
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SUBVIVING  PARTNERS  —  conftnutfrf. 

are  trustees  of  choses  in  action  of  firm,  when  reduced  to  possession, 

846. 
are  not  partners  with  the  representatives  of  the  deceased  partner, 

846. 
joinder  of,  in  suits  in  equity  against  estate  of  deceased  partner. 

See  SuRviYiNG  Partner. 
conflict  of  duties  of,  when  executor  of  deceased  partner,  180. 

SURVIVORSHIP, 

does  not  exist  in  the  case  of  partners,  88-91,  343,  346. 
nor  in  the  case  of  part-owners,  417. 


T. 

TENANTS  IN  COMMON, 
rights  of,  90,  414. 

TORTS, 

liability  of  partners  to  third  persons  for.     See  Liabilities;  Reme- 

DISS. 

to  each  other  for,  218.     See  Duties;    Rem- 

BDIES. 

of  third  persons  to  partners  for.     See  Liabilities,  Rem- 
edies. 
remedies  for,  by  part-owners  against  third  persons.     See  Part-own- 
ers. 

TRADEMARK, 

when  the  name  of  the  firm  b,  100,  note, 

TRANSFER, 

of  ships.    See  Part-owners. 

of  shares  in  a  partnership,  effect  of,  as  to  dissolation  of  the  firm.   See 
Dissolution. 

TROVER, 

between  part-owners,  when  it  lies,  449. 
between  partners.    See  Remedies. 

TRUSTEE  PROCESS. 

See  Remedies^ 
TRUSTEES, 

when  liable  as  partners,  70,  106. 

powers  of,  when  partners,  same  as  other  partners,  106. 


u. 

USAGE  OP  TRADE, 

effect  of,  oil  the  powers  of  partners  to  bind  the  firm,  102, 126, 127. 
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V. 


VALUATION, 

effect  of  agreement  for  one  partner  to  take  Item  property  on  »,  2€f7, 

208,351,396. 
agreement  to  take  finn  property  on  a,  avoided  by  bankruptcy.      See 

Bankbuptct. 


WAGES, 

when  receiving  part  of  profits  in  lien  of  creates  a  paitnershqp.     See 
Partnkbship. 

WAR, 

disables  alien  enemies  from  becoming  partners,  0. 

suing  as  partners,  249. 
when  it  dissolves  the  partnership.    See  Dibsolutiom. 


tTnivwiity  Presi:  John  WUson  sad  Soil,  Ouabridge. 
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